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Court of Appeal, First Appellate District 
Charles D. Johnson, Clerk/Executive Officer 

Electronically FILED on 10/11/2023 by C. Ford, Deputy Clerk

Filed 10/11/23
NOT TO BE PUBLISHED IN OFFICIAL REPORTS

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FIRST APPELLATE DISTRICT

DIVISION TWO

NORMA ORTIZ-FERNANDEZ, 
Plaintiff and Appellant, A162542

v.
(Solano County
Super. Ct. No. FCS039298)

LA CLINICA,
Defendant and Respondent.

Norma Ortiz-Fernandez appeals from a judgment dismissing her 

complaint against La Clinica, for failure to bring the case to trial within the 

mandatory time prescribed by Code of Civil Procedure sections 583.310 

through 583.360.1 We affirm.
BACKGROUND

I.
Proceedings from Filing of Complaint Through Prior Appeal 

On February 3, 2012, Norma Ortiz-Fernandez (plaintiff) filed a 

complaint alleging she was severely injured when the back of the chair on 

which she was sitting gave way. She sued La Clinica (defendant) asserting 

causes of action for negligence, products liability, and premises liability.

1 All statutory references are to the Code of Civil Procedure.
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The history of the underlying case from the filing of the complaint 

through October 2016 is summarized in this court’s opinion in Ortiz- 

Fernandez v. La Clinica (Oct. 29, 2019, A1.51141) [nonpub. opn,] (Ortiz- 
Fernandez I), and we do not repeat it here except to state that at a trial 
management conference on September 29, 2016, 10 days before the scheduled 

trial date, the court announced that on its own motion it would dismiss the 

case with prejudice on the grounds that plaintiff violated the local rule 

requiring her to file a case management report before the trial management 
conference. (Ibid.) The court issued a written order dismissing the case on 

October 24, 2016. (Ibid.)
After the dismissal order was entered, plaintiff filed a motion for 

reconsideration, which was denied in January 2017, On February 24, 2017, 

plaintiff filed a notice of appeal seeking to challenge the denial of the 

reconsideration motion. That appeal was dismissed on March 30, 2017, on 

the grounds that the underlying order was not appealable, and the resulting 

remittitur issued on May ,30, 2017.
Meanwhile, on April 20, 2017, plaintiff timely appealed the 

October 2016 order of dismissal (Ortiz-Fernandez I, supra, A151141). We 

held that the dismissal of plaintiff s case was a disproportionately onerous 

sanction for plaintiffs local rule violation, and on that basis we vacated the 

dismissal and remanded the matter to the trial court. (Ibid.) The resulting 

remittitur issued on January 2, 2020, and was filed in the trial court on 

January 15, 2020.
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II.
Proceedings After Remand

On January 30, 2020, the superior court served notice that the matter 

reassigned for all purposes to the Honorable Alesia Jones, and that a 

trial setting conference was scheduled for April 30, 2020.
was

held by teleconference due toThe April 30, 2020 trial setting
The court asked plaintiff whether she was still demanding a

was

COVID-19.2
jury trial. When plaintiff responded that she was, the court explained that 

jury trials were not currently being set, and stated, “we don’t know when 

we’re going to be able to resume jury trials.” The court stated that it could 

not accommodate plaintiff s request for a jury trial in 2020, and later stated,

not anticipating that your jury trial will go in 2020; it may not go in“we’re
2021. We have no information at this time.” The court continued the matter
for trial setting to October 15, 2020 “so . .. we can give you what information 

that we have at that time as to when we can accommodate you for a jury 

trial.” The court asked plaintiff to consider Whether she wanted to proceed by 

court trial or attempt to resolve her claims through mediation and suggested 

that the parties could inform the court of their decision at the new trial

setting date.
Despite the fact that the case had been pending for eight years by this 

point, neither defense counsel nor the trial court raised the question whether 

the five-year statute was a consideration in setting a trial date* Plaintiff, 

who at oral argument stated that she had been unaware of the five-year 

statute, did not raise the issue, either.

2 By that time, the Judicial Council had adopted rule 10(a) of the 
Emergency Rules of Court, which provides that for civil actions filed on or 
before April 6, 2020, the time to bring the action to trial is extended by 

six months.
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On May 15, 2020, the Solano County Superior Court issued its Second 

Amended Standing Order Regarding Civil Matters During Emergency 

Operations (Effective May 18, 2020), ordering that civil jury trials between 

May 1 and July 2020 were continued and that all other civil matters would 

remain as currently calendared.
At the October 15,2020 trial setting conference, plaintiff confirmed 

that she wanted a jury trial but did not rule out the possibility of resolving 

the matter through mediation or a court trial after she spoke with an 

attorney. .Plaintiff, who had been representing herself in the matter since 

stated that she was “having conversations” with an attorney, who was2015,
drafting a contract for her to review and sign about the possibility of 

representation, and that she wanted to get a second attorney as well.3

Plaintiff told the court that she needed “a month or so” to retain the attorney

she was talking to, and during that time would be still 
considering,. . . sending emails and phone calls with, ... . other potential 

attorneys as well.” Defense counsel stated that defendant Was open to 

resolving the case through mediation, adding, “We have long wanted to
However that could be achieved we would like to do that. [H]resolve the case.

Ms. Ortiz and I had some exchanges during the summer. It didn’t go 

anywhere. She wants counsel. We heard that this morning. Hopefully,

counsel can be retained and continue the dialogue.” The court put the matter 

over to January 28, 2021, for trial setting, to allow plaintiff to retain

3 Plaintiff s initial attorney withdrew with court permission in 
September 2012. In February 2015, a month before the scheduled trial date, 
plaintiffs second attorney sought to withdraw, citing “irreconcilable 
differences.” That request was granted in March 2015, and the case was 
continued four times as plaintiff tried without success to find a new lawyer. 
Eventually an October 2016 trial date was set. (Ortiz-Fernandez 1, supra, 
A151141.)
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, who could then appear and inform the court as to their availability

for trial and their position as to conducting a jury or court trial.4 Again,
either of the parties raised the subject of the five-

attorneys

neither the trial court nor
year statute at the October 2020 trial setting conference.

In advance of the January 28 trial setting, the parties filed 

management statements, as they had been directed to do by the trial court. 

Defendant filed its case management statement on January 12.
nt contended that the case was subject to mandatory dismissal under

ion 583.310 of the Code of Civil Procedure for failure to bring the case to
a motion on those grounds

case

Defen da

section
trial within five years and stated that it had filed 

that was scheduled for hearing on February 9. According to the register of 

actions, the motion, a memorandum of points and authorities, and a 

supporting declaration had been filed on January 6 . Plaintiff filed an

opposition memorandum on January 22.
Plaintiff filed her case management statement 

that she was unavailable for trial until after June 16.
At the January 28 trial setting teleconference, the trial court on its own

proposed continuing the trial setting to the date for the hearing 

defendant’s motion to dismiss.
“just for the record, I don’t want to be accused later of being the one that 

Plaintiff objected, stating, “I want a trial date today,

January 27, statingon

on
motion

Defense counsel stated he had no objection,

but
has tried to delay
please.” The court overruled the objection and continued the trial setting to

February 9.
In advance of the February 9 hearing, the court issued a tentative 

ruling granting defendant’s motion to dismiss. After hearing argument from 

parties, the court adopted its tentative ruling, and a written order

4 Subsequent dates are in 2021 unless otherwise stated.

the
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. The trial courtgranting defendant’s motion was filed on February 26 

concluded that plaintiff’s case, which was filed on February 3, 2012, reached 

the five-year mark on February 3, 2017, and that dismissal was appropriate 

that basis alone.5 The court further concluded that even if the court had 

lost jurisdiction over the matter when it entered the dismissal order on
, 2016, with the result that the five-year period was tolled starting 

that date, the effect of the remand in January 2020 combined with the six- 

month extension as a result of the COVID-19 emergency meant that plaintiff 

was required to bring the matter to trial no later than January 4, 2021, but 

failed to do so.6 The court concluded that plaintiff had not shown the 

application of any exception that would extend the time for her to bring the 

case to trial beyond January 2021. There was no stipulation by the parties to 

extend the deadline. And plaintiff failed to show that she was diligent m 

pursuing her duty to expedite the resolution of the case and that it was 

impossible, impracticable, or futile under the circumstances for her to bring 

the case to trial within the mandatory period. The court rejected the claim

on

October 24

on

5 As of February 3, 2017, plaintiff had not yet appealed from the 
October 24, 2016 order dismissing her case or the January 2017 denial other 

motion for reconsideration.
6 The court calculated as follows: From February 3, 2012, when the 

complaint was filed, to October 24, 2016, when the dismissal order was filed, 
is 4 years, 8 months and 21 days. So, as of October 24, 2016, three months 
and nine days remained of the initial five-year period established by 
section 583.310. When the remittitur issued on January 2, 2020, ending the 
period of tolling, less than six months of the original five-year period 
remained; therefore, under section 583.350, plaintiff had six months from the 
end of the tolling period to bring the matter to trial, which moved the 
deadline to July 3, 2020. Then, on April 6, 2020, the Judicial Council adopted 
rule 10(a) of the Emergency Rules of Court, which added six months to the 
time to bring a civil action to trial, for actions filed on or before April 6, 2020. 
Thus, the deadline for plaintiff to bring her case to trial was January 4, 2021.
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that the C0VID-19 pandemic allowed plaintiff to avoid dismissal based on its 

findings that during the pandemic plaintiff never reminded the court of the 

deadline to bring the case to trial or filed a motion to set the case for trial, 
and that as late as October 15, 2020, she requested more time to retain

counsel.
Plaintiff timely appealed.

DISCUSSION
I.

Applicable Law and Standard of Review 

Section 583.310 requires that “[a]n action shall be brought to trial 

within five years after the action is commenced against the defendant. 

Sections 583.320 through 583.350 set forth rules for computing the five-year 

period and provide for extensions of the period under certain circumstances.
If the action is not brought to trial within the specified time, the action must 
“be dismissed by the court on its own motion or on motion of the defendant.”

(§ 583.360, subd. (a).) The five-year period is “not subject to extension, excuse 

or exception except as expressly provided by statute.”7 (Id., subd. (b).)
Absent such statutory grounds, dismissal for failure to bring the case to trial 

within the five-year period is mandatory.

7 Section 583.320, which applies when a new trial has been granted, 
and section 583.330, which applies when the parties stipulate to an extension 
in writing or by oral agreement made in open court, do not apply to this case, 
and plaintiff does not argue otherwise. Section 583.350, which applied after 
the issuance of the remittitur in Ortiz-Fernandez I, mentioned above, 
provides that “[i]f the time within which an action must be brought to 
trial... is tolled or otherwise extended pursuant to statute with the result 
that at the end of the period of tolling or extension less than six months 
remainQ within which the action must be brought to trial, the action shall 
not be dismissed pursuant to this article if the action is brought to trial 
within six months after the end of the period of tolling or extension.
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“Under the press of this statutory requirement, anyone pursuing an 

in the California courts has an affirmative obligation to do what is‘action’
necessary to move the action forward to trial in a timely fashion.” (Tanguihg 

v. Neiman Marcus Group, Inc. (2018) 22 Cal.App.5th 313, 322.) It is the 

plaintiff s responsibility to correctly compute the statutory-period as the 

progresses, and to advise the trial court of any upcoming deadline. (Taylor o.
1411; see also Grafft v. Merrill Lynch,

case

Bayes (1988) 199 Cal.App.3d 1407 

Pierce, Fenner & Beane (1969) 273 Cal.App.2d 379, 384 [“ 'The established 

this state is that it is the plaintiff upon whom rests the duty todoctrine in
diligence at every stage of the proceeding to expedite his case to a final 

determination. It is true that the defendant may bring about a trial of the 

, but he is under no legal duty to do so. His presence in the case is

use

case
involuntary and his attitude toward it is quite different from that of the 

plaintiff; he is put to a defense, only, and can be charged with no neglect for

failing to do more than meet the plaintiff step by step ].)
Section 583.340 provides that “[i]n computing the time within which an

action must be brought to trial. . . there shall be excluded the time during 

which any of the following conditions existed: [1f] (a) The jurisdiction of the 

court to try the action was suspended. [%] (b) Prosecution or trial, of the action 

stayed or enjoined. [1] (c) Bringing the action to trial, for any other

reason, was impossible, impracticable, or futile.
Our Supreme Court has explained that “ ‘[flor the tolling provision of 

583.340[, subdivision] (c) to apply, there must be a period of

was

section
impossibility, impracticability or futility, over which plaintiff had no 

control’ because the statute is designed to prevent avoidable delay.
Fidelity National Title Ins. Co. (2016) 62 Cal.4th 1081, 1102.)(Gaines v.

Time consumed by the delay caused by ordinary incidents of proceedings,it i
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like disposition of demurrer, amendment of pleadings, and the normal time of 

waiting for a place on the court’s calendar are not within the contemplation 

of section 583.340., subdivision (c), (Bruns v. E-Commerce Exchange, Inc. 
(2011) 51 Cal.4th 717, 731.) To avoid dismissal under section 583.340(c), “a

plaintiff must prove (1) a circumstance establishing impossibility, 

impracticability, or futility, (2) a causal connection between the circumstance 

and the failure to move the case to trial within the five-year period, and (3) 

that she was reasonably diligent in prosecuting the case at all stages in the 

proceedings,” (Tanguilig v. Neiman Marcus Group, Inc., supra,

y ii

22 Cal.App.5th at p. 323.)
For purposes of section 583.340, subdivision (c), the trial court 

“determine[s] what is impossible, impracticable, or futile ‘in light of all the 

circumstances in the individual case, including the acts and conduct of the 

parties and the nature of the proceedings themselves.’ ” (Bruns v. E- 

Commerce Exchange, Inc., supra, 61 Cal.4th at p. 730.) Although the
in applying section 583.340, subdivision (c) “ ‘is whether the“ ‘critical factor

plaintiff exercised reasonable diligence in prosecuting his or her case,’ ” 

diligence alone is not enough. (Ibid.) Diligence “is simply one factor for

assessing the existing exceptions of impossibility, impracticability, or
futility.” (Id. at p. 731.) “Determining whether the subdivision (c) exception 

fact-sensitive inquiry and depends ‘on the obstacles facedapplies requires a 

by the plaintiff in prosecuting the action and the plaintiff s exercise of

reasonable diligence in overcoming those obstacles.’” (Ibid.) It is the 

plaintiffs burden to prove that the circumstances warrant application of the 

section 583.340, subdivision (c) exception, and we review the trial court’s 

determination whether the exception applies for abuse of discretion. (Gaines

V, Fidelity National Title Ins. Co., supra, 62 Cal.4th atp. 1100.)

9
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II.
Principles of Appellate Practice

summarize standards thatBefore turning to the merits of the case, we

apply to appeals where parties represent themselves, as plaintiff does here,

as well as to appeals where parties are represented by counsel. (Barton v.
, 1210New United Motor Manufacturing, Inc. (1996) 43 Gal.App.4th 1200 

[self-represented litigant is “treated like any other party and is entitled to the 

, hut ho greater:consideration than other litigants and attorneys”].)
We presume that an order challenged on appeal is correct, and it is the 

appellant’s burden to affirmatively show that the trial court erred. (Denham 

v. Superior Court (1970) 2 Cal.3d 557, 5661 It is also the appellant’s burden 

to Show prejudice from any error, which requires appellant to provide “legal 
argument as to how the trial court’s ruling was prejudicial.” (Century Surety 

Co. u. Polisso (2006) 139 Gal.App.4th 922, 963.)

same

III.
Analysis

A. Plaintiffs Argument on Appeal
Plaintiff s opening brief consists primarily of extensive quotations .from 

the record and is difficult to follow. But from the headings in the brief that 

pertain to argument, we understand plaintiff to argue that in dismissing her 

. case the trial court abused its discretion by “not considering [plaintiffs] 

diligence in prosecuting the Case for trial and not accurately considering the 

exceptions that apply and tolling,” and that plaintiff was prejudiced by the 

loss of the opportunity to have her case resolved oh the merits.
Plaintiff contends that the trial court lost jurisdiction on October .24,

2016 (the date of entry of the order dismissingplaintiff s case for failure to

timely file and serve a trial management conference report) and did not
which the superior court filedregain it until January 15, 2020 (the date on

.10
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the remittitur that issued in Ortiz-Fernandez I on January 2, 2020), arid that 

therefore the five-year period was tolled during that time.
Plaintiff further contends that she diligently prosecuted her case from

April 30, 2020, when the court informed her that jury trials were not being 

set, through the time the court dismissed her Case for failure to prosecute in 

February 2021; that it was impossible, impracticable Or futile for her to bring
her case to trial during that period, under section 583.340, subdivision (c);

Plaintiffand that the trial court abused its discretion in dismissing her Case, 
contends that her case was within the statutory limit, considering the tolling

period after dismissal, the six months allowed for- her to bring the case to 

trial after the remittitur issued, the additional six months provided by 

Emergency rule 10(a), and her diligence in prosecuting the action.
B. February 2017 Expiration of Initial Five-Year Period 

We turn first to the trial court’s conclusion that the plaintiffs case 

reached the five-year mark on February 3, 2017, and therefore was subject to 

dismissal on or after February 4, 2017, which was before the plaintiff filed 

any notice of appeal. Plaintiffs sole challenge to that conclusion is her 

tention that the trial court lost jurisdiction upon entry of the dismissalcon
order on October 24, 2016, and that the five-year period was tolled from entry 

of dismissal to the trial court's filing of the remittitur in Ortiz-Fernandez I.

Plaintiff appears to rely on language in section 583.340 providing that the 

computation of time in which an action must be brought to trial excludes time 

when “[t]he jurisdiction of the court to try the action was suspended”
(§ 583.340, subd. (a)) and when “[p]rosecution or trial of the action was stayed 

or enjoined.” (Id., subd. (b).) But plaintiffs opening brief includes no 

argument or authority to support the contention that the trial court lost 
jurisdiction upon entry of the di smissal order, as opposed to upon the filing of
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a notice of appeal, or that any stay of the proceedings resulted from the entry 

of the dismissal order.8
To the contrary., cases in which courts apply the five-year dismissal 

statute are consistent with the trial court’s conclusion that the five-year 

period continues to run after a dismissal order is entered, absent a showing of 

impossibility, impracticality or futility.9 Wilshire Bundy Corp. v. Auerbach 

(1991) 228 Cai.App.3d 1280 is instructive in this regard. The plaintiffs in 

that case filed an action on June 23,1982, {Id. atp. 1284.) Defendants filed 

a motion to dismiss, which the court granted on April 2,1987, and an order of 

dismissal was entered the same day, {Id. at p. 1285.) Plaintiffs noticed their 

appeal on April 6, 1987, and the Court of Appeal observed that at that time, 
78 days remained before the expiration of the five-year period, {Ibid.) If the 

entry of the order had stopped the five-year clock, then at the time the notice 

of appeal was filed, 82 days would have remained before expiration.
Berry v. Weitzman (1988) 203 Cal.App.3d 351 {Berry), is also 

instructive. In. that case, considering the time when the statutory period was 

tolled, the time to bring the case to trial was set to expire on July 28, 1986. 
{Id. at p. 357.) On June 9,1986, the trial court dismissed the case when 

plaintiffs’ attorney arrived two hours late to a mandatory settlement 

conference, {Ibid.) At that point, 49 days remained in the statutory period. 

{Ibid.) But no notice of appeal was filed, and accordingly the five-year clock

8 In the trial court, plaintiff acknowledged that the five-year clock 
would stop upon her filing of a notice of appeal. Here, plaintiff filed her first 
notice of appeal on February 24, 2017, after the five year period had run.

9 In connection with her argument that the trial court incorrectly 
determined that the five-year period had run on February 3, 2017, plaintiff 
does not seek to invoke section 583.340, subdivision (c), which would exclude 
from the five-year period any time through that date during which it was 
impossible, impracticable, or futile for her to bring the action to trial,
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continued to run. On July 11, 1986, with 17 days left in the statutory period, 

plaintiffs filed a motion to vacate. (Ibid.) Plaintiffs did not seek an order 

shortening time, and the hearing on the motion was set for August 1, 1986, 
after the statutory period expired. (Id. atpp. 367-358.) In August the trial 

t granted the motion to vacate and reset the trial for September 5, 1986; 

. 358.) Defendant then moved to dismiss based on the five-year
cour 

(Id. at p
statute. (Id. at p. 353.) The motion was granted, and the Court of Appeal

affirmed. (Ibid.)
, Wilshire Bundy and Berry indicate that, contrary to plaintiffs 

d assertion here, the five-year clock continued to run after the
2016 entry of the trial court’s order of dismissal. And plaintiff

and

. In sum
unsupporte 

October 24,
does not argue that anything occurred between October 24, 2016, 
February 3, 2017, the end of the initial five-year period* that would have

stopped the clock from running.
C. January 2021 Expiration of the Extended Time to Trial 
Because plaintiff fails to show that the trial court erred in concluding 

that the time to bring the case to trial expired on February 3, 2017, we could 

affirm the trial court’s dismissal on that basis alone. But we affirm even if 

sidel plaintiffs challenge to the second basis for the trial court’s order

which assumed for purposes of argument that
we con
granting defendant’s motion, 
the trial court lost jurisdiction on October 24, 2016.

As noted above, the trial court concluded that even if it had lost
jurisdiction on October 24, 2016, it regained jurisdiction when the remittitur 

issued on January 2, 2020. Even assuming, arguendo, that the statute had

d the trial court had regained jurisdiction, at that pointnot previously run an 

plaintiff had an additional six months to bring the case to trial under 

section 583.350 and the adoption of Emergency rule 10(a) gave her an 

additional six months (see fn. 6, ante, page 6), which meant that the deadline
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expired on January 2, 2021—before the court heard and granted defendant’s 

motion to dismiss on February 9, 2021.10 The court further concluded that 

section 583.340, subdivision (c) did not apply to extend the time to trial 

beyond January 2021 because plaintiff had not met her burden “to 

demonstrate diligence in pursuit of her duty to expedite the resolution of her 

case at all stages of the proceedings and to demonstrate that it was 

impossible, impracticable, or futile in the light of the circumstances to comply 

with the statute.”
To demonstrate the reasonable diligence required for the application of 

section 583.340, subdivision (cj, a plaintiff must show she “use[d] every 

reasonable effort to bring the matter to trial” within the statutory period. 
(Lauriton v. Carnation Co. (1989) 215 Cal.App.3d 161, 164.) Plaintiff 

contends that she exhibited diligence by conducting legal research, preparing 

pretrial documents, and appearing at the court April 2020, October 2020, 
January 2021 and February 2021 hearings. But plaintiff does not dispute the 

trial court’s finding that before the expiration of the five-year deadline, 

plaintiff did not remind the court of the deadline or file any motion to set the 

case for trial. And she fails to show that the trial court abused its discretion 

in concluding that her failure to remind the court of the five-year deadline or 

to file any motion to set the case for trial constituted a lack of the diligence

10 Plaintiff asserts that the trial court did not regain jurisdiction until 
January 15, 2020, the date on which the remittitur was filed in the trial 
court. But it is of no matter whether the trial Court regained jurisdiction on 
January 2 or January 15, 2020. Either way, unless plaintiff could show that 
the time for her to bring the case to trial was extended under section 583.340, 
subdivision (c), the deadline would have expired before the court heard and 
granted defendant’s motion to dismiss in February 2021. Therefore, even if 
the trial court erred in determining that it regained jurisdiction on 
January 2, plaintiff cannot show prejudice from the error.
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that is required for the application of section 583.340, subdivision (c). (See De 

I) & G Plumbing) Inc. (2007) 155 Cal.App.4th 365, 375 [plaintiffSantiago v.
is not reasonably diligent when he acquiesces to court setting trial date

mark, fails to alert the trial Court of the expiration of thebeyond five-year 

statutory period, and fails to request earlier trial date].)
Plaintiff asserts that after her case was remanded to the trial court m

January 2020, the five-year period was tolled starting on April 30, 2020, 
when the trial court informed her that her request for a jury trial could not be 

accommodated in 2020. At that point, however, it was plaintiffs 

ponsibility to alert the court to the fact that even with the 

extension of the five-year period following remand, plus the six-month 

extension because of the COVID-19 pandemic, the five-year period would

six-monthres

have effectively expired by the end of 2020.” Plaintiff did not do that, and as 

a result she cannot show that it was impossible, impracticable or futile for 

her to bring the case to trial within the statutory period. The case of Wale v. 

Rodriguez (1988) 206 Cal.App.3d 129 is instructive on this point. There, the
trial date was available within the statutory period.plaintiff was told that no 

(Id. at p. 133.) Plaintiffs failure to call the court’s attention to the fact that
this posed a problem under section 583.310 was fatal to his attempt to show

diligence and to claim that bringing the case to trial within the statutory 

period was impossible or impracticable. (Ibid.)

11 Plaintiff asserts that COVID-19 “has brought several challenges” in 
bringing the case to trial. We understand this as a contention that COVID-. 
19 has made it impossible, impractical or futile to bring the case to trial. But 
plaintiff does not explain why the six-month extension to the statutory period 
provided by Emergency rule 10(a) does not suffice to address the exigencies 
created by the pandemic for her case.
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At the April 2020 trial setting, plaintiff did not alert the court to the 

upcoming deadline, request a trial date or object to continuing the trial 

setting to October 2020. And at the October 2020 trial setting conference, she 

again failed to alert the court to the deadline or request a trial date. Instead, 
she sought time to continue her search for an attorney and did not object to 

continuing the trial setting to January 28, 2021, which was beyond the 

statutory period. It was not Until the January 2021 trial setting, after the 

statutory period had expired and after defendant had moved to dismiss the 

case for failure to prosecute, that plaintiff asked the court to set a date for the 

case to be tried.
In the circumstances here, plaintiff has nOt demonstrated that the trial 

court abused its discretion when it declined to apply section 583.340, 
subdivision (c) to further extend the time for plaintiff to bring her case to 

trial.
D. Waiver and Estoppel
At several points in her opening brief, plaintiff asserts that defendant 

waived the application of the five-year statute or is estopped from asserting 

that the statute applies. Plaintiff claims that defendant waived the 

application of the statute by not objecting on October 15, 2020, to the 

continuance of trial setting to January 28, 2021, and that defendant is 

estopped from seeking dismissal under the statute because defendant did not 

object on January 28, 2021, to the continuance of trial setting to February 9, 

2021. We disagree.
As we noted above, it was plaintiffs responsibility at the October 2020 

hearing to alert the court to the time limit for bringing the case to trial. (See 

Berry, supra, 203 Cal.App.3d at pp. 356-357.) She did not do so, and the 

subject of the application of the five-year statute was never addressed at the 

hearing. None of the cases that plaintiff cites suggest that in such
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circumstances a defendant’s failure to object to a continuance of trial setting 

constitutes a waiver of the five-year statute.
Plaintiff suggests that by appearing at the January 28, 2021 hearing, 

defendant somehow waived application of the five-year statute or lulled her 

into a false sense of security about the statute’s application. But by the time 

of the January 28, 2021 hearing, the five-year period had already expired, 

and defendant had filed its motion to dismiss, which defendant confirmed 

was set for hearing on February 9.
The waiver and estoppel cases cited in plaintiffs brief do not advance 

plaintiffs case. For example, the facts here are unlike those in Bayle-Lacoste 

& Go. a. Superior Court of Alameda County (1941) 46 Cal.App.2d 636. In 

Bayle-Lacoste, the Court of Appeal held that the defendant, Who 

“notwithstanding the absence of service of summons upon him, [made] a 

general appearance, filing, after the five-year period, an answer in which he 

[sought] affirmative relief in damages, . . . thus voluntarily becoming a party 

to the litigation,” had waived its right to dismissal under the five-year 

statutes. (Id. at pp. 640-641.) Defendant here did nothing similar to that. 
And this case is unlike Borglund v. Bombardier, Ltd. (1981) 121 Cal.App.3d 

276, in which this court recognized equitable estoppel as a defense to the five- 

year statute, remanded for the trial court to determine whether defendant 

“made statements or engaged in conduct likely to induce appellant to permit 

the running of the five-year statute.” (Id. at p. 281.) According .to a 

declaration submitted to the trial court by the plaintiff in Borglund, defense 

counsel had represented that the five-year statute did not apply to out-of­

country plaintiffs, had stated he would not move to dismiss if the case 

progressed beyond the five-year mark, and had taken “numerous 

actions . . . after the statutory period that evidenced an intention to proceed
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to trial in spite of the running of the five-year statute.” (Id. at p. 278.)

Plaintiff points to nothing like that in the record here.
In conclusion, we note that it appears that neither the trial court nor 

the parties gave any thought to the five-year statute after the case was 

remanded. At oral argument, plaintiff stated that she was unaware of the 

statute until she received defendant’s motion to dismiss. It is unfortunate 

that the trial court did not mention the upcoming five-year deadline at the 

October 2020 trial setting conference or, indeed, much earlier, but it is the 

plaintiffs responsibility to know the five-year rule, whether or not the 

plaintiff is represented. That is because the law, as it currently stands, is 

that self-represented parties are held to the same restrictive procedural rules 

as attorneys. (Burkes v. Robertson (2018) 26 Cal.App.5th 334, 344-345; 
Nwosuv. Uba (2004) 122 Cal.App.4th 1229, 1247.) Our Supreme Court has 

said that “[a] doctrine generally requiring or permitting exceptional 
treatment of parties who represent themselves would lead to a quagmire in 

the trial courts, and would be unfair to the other parties to litigation.” 

(Rappleyea v. Campbell (1994) 8 Cal.4th 975, 985.)
We are aware that the application of these principles can be harsh, and 

we are sympathetic to the plight of unrepresented litigants unfamiliar with 

rules like the five-year statute that can result in the loss of the right to take a 

case to trial. The number of in propria persona litigants in the trial and 

appellate courts of this state has increased considerably over the years. 
However, we are bound by precedent and are not competent to create new 

policies.
DISPOSITION

The judgment is affirmed. The parties shall bear their own costs on

appeal.
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STEWART, P.J.

We concur.

MILLER, J.

MARKMAN, J. *

Ortiz-Fernandez v. La Clinica (A162542)

* Judge of the Alameda Superior Court assigned by the Chief Justice 
pursuant to article VI, section 6 of the California Constitution.

19
38



APPENDIX C-Court of Appeal, Case Number: A162542, Order denying appellant's 

petition for rehearing, as filed on October 26, 2023, are denied. Appellant's 

supplemental petition for rehearing, filed with permission on November 3, 2023, is 

also denied.
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jurt of Appeal, First Appellate District 
cnarles D. Johnson, Clerk/Executive Officer 

Electronically FILED on 11/3/2023 by S. Wheeler, Deputy Clerk

COURT OF APPEAL, FIRST APPELLATE DISTRICT 
350 MCALLISTER STREET 
SAN FRANCISCO, CA 94102 

DIVISION 2

NORMA ORTIZ-FERNANDEZ, 
' Plaintiff and Appellant,
v.
LA CLINICA,
Defendant and Respondent.

A162542
Solano County Super. Ct. No. FCS039298

BY THE COURT:

Appellant’s petition for rehearing and request for judicial notice, as filed on 
October 26, 2023, are denied. Appellant’s supplemental petition for rehearing, 
filed with permission on November 3, 2023, is also denied.

Stewart, P.J. P.J.11/03/2023Date:
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APPENDIX D- Court of Appeal, Case Number: A162542. Order denying appellant's 

petition for rehearing #2, November 13th, 2023 is granted. Appellant's supplemental 
late petition for rehearing #2 is denied."
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Court of Appeal. First Appellate District 
Charles 0. Johnson, ClerWExoeutive Officer 

Electronically FIUO on 11/13/2023 by C. Ford. Deputy Clerk

COURT OF APPEAL, FIRST APPELLATE DISTRICT 
350 MCALLISTER STREET 
SAN FRANCISCO, CA 94102 

DIVISION 2

NORMA ORTIZ-FERNANDEZ, 
Plaintiff and Appellant,
v.
LA CLINICA,
Defendant and Respondent.

A162542
Solano County Super. Ct. No. FCS039298

BY THE COURT:

“Application requesting permission to leave to file appellant’s supplemental 
late petition for rehearing #2, November 13th, 2023" is granted.

“Appellant’s supplemental late petition for rehearing #2” is denied.

Slewnrl, I’.-l.November 13.2023 P.J.Date:
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APPENDIX E- Trial Court, Superior Court of California, County of Solano, Case 

Number: FCS039298, April 30th, 2020, Order. "Due to COVID-19 health crisis jury 

trials are being not set at this time. The parties shall meet and confer regarding 

mediation and possible court trial."
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SOLANO

Case No. FCS039298

□ CASEMANAGEMENTCONF. GONE GTWO
□ DISMISSAL □ SETTLEMENT CONFERENCE
□ REVIEW re: □ Mediation
IS Trial Setting □ Arbitration

□ Bankruptcy
□ U.M.

□ Default Judgment □ TMC

NORMA ORTIZ-FERNANDEZ Date:
Judge:

30-APR>2020 
ALESIA JONES 

Reporter: CAMMI AYERS
Clerk: KATHY CANTRALL

ve

LACUNICA

APPEARANCES:
EJ Plaintiff
E Defendant 
□ Other:_____

El CtCall □ with □ thru counsel Norma Ortiz-Fernandez 
□ CtCall Q with □ thru counsel No appearance

E in pro per 
□ In pro per

IT IS SO ORDERED:
□ Arbitration is ordered,

□ Arbitrators/Mediators: ___
□ Counsel shall notify the court within_____ days, in writing, of arbitrator/mediator Identity or their nominations.

□ Last date for:

□ non-binding □ binding. □ Mediation is ordered.

Arbitration I mediation hearing to be completed within I by .
Arbitration decision within
Trial de Novo request within 30 days after the date the arbitrator files the award with the Court. 

□ Parties advised to submit any arbitration I mediation stipulation to the Court to vacate next hearing date.

days of hearing

□ Ail non-expert discovery to be completed within I by
□ Case assigned to Judge . Dept for an purposes.
□ MandatoryA/oluntary Settlement Conference date____ , at _
Q Mandatory Trial Management Conference date . at

Dept.
Oept,

□ Trial call: . at . Oept.
□ Jury □ Court trial is set . at_____ am, Dept._____ ,

□ Estimated time of trial: .
□ Jury is □ not demanded; demanded by Ej plaintiff □ defendants)
□ S150 jury deposit due 25 days prior to trial; GJury reserved by □ plaintiff □ defendant
□ Notice of trial and conferences is Q waived 0 to be given by 

______ □ Expedited Jury trial stipulated

O deemed 1,l day of trial for cut-off purposes.

□ Sanctions are against □ plaintiff's □ defendant's, counsel_____
in Ihe amount of $
□ to be paid on or before _____ at _____

__ is ordered to appear on_____and show cause why sanctions should not be imposed in the sum of
for □ failure to appear □ failure to file a Case Management Conference 1 *2 Report □ failure to serve 

summons and complaint □ failure to properly prosecute the case □ ___________

□ ADR El Mediation Q Arbitration, to bo discussed at the next hearing.
O Conference reports are to be filed 15 calendar days prior to next hearing.
El Other: Dua to the COVID-19 health crisis jury trials are being not sat at this time. The Darties shall 
meat and confer regarding mediation and possible court trial.
E Continued to 10/1 S/2020 at 8:00 a.m., Dept. 22 for Trial Setting.
□ Appearance is not required If
E Court Q Counsel to give notice. Name of attorney: _____

□ Case will be dismissed if □ plaintiff does not appear □ no Case Management Conference report is filed.

for

n
$

is on file.

□ failure to prosecute (575.2 CCP) □ case settled (3.1385(b) CRC)G Case dismissed □
DATED: 3Q-APR-2020 ALESIA JONES

JUDGE OF THE SUPERIOR COURT
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APPENDIX F- Trial Court, Superior Court of California, County of Solano, Case 

Number: FCS039298, October 15th, 2020, Order. "Plaintiff states she is in process 

of obtaining counsel and plans to discuss trial setting, the court directs plaintiff to 

discuss with her attorney the possibility of a court trial or jury trial in this matter. "
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SOLANO

Case No. FCS039298

□ CASE MANAGEMENT CONF. OONE QTWO
□ DISMISSAL □ SETTLEMENT CONFERENCE
□ REVIEW re: □ Mediation
□ OSC Q Arbitration

El Trial Setting

Date:
Judge:
Reporter:
Clerk:

□ Bankruptcy
□ U.M.
□ TMC

NORMA 0RTIZ-FERNANDE2 15-OCT-2020 
ALESIA JONES 
CAMMI AYERS 
SUSIE DE SOUZA

vs

LACUNICA

APPEARANCES:
SI Plaintiff
SI Defendant 
□ Other .

H Sf$al1 Q wittl D lhrij counsel NORMA ORTIZ-FERNANDEZ- VIA ZOOM 
LI CtCall Q with E3 thru counsel STEVE OISHAROON. VIA ZOOM 12 in pro per 

□ in pro per

IT IS SO OROEREO:
□ Arbitration is ordered, □ non-binding □ binding.

U A/bitrators/Mediators:,
□ Counsel shall notify the court Within_____days, in writing, of arbilrator/mediator identity or their nominations.

□ Last date for: Arbitration / mediation hearing to be completed within / by
Arbitration decision within______days of hearing

□ p«i„ I** „ m£sm-

□ Mediation is ordered.

□ All non-expert discovery to be completed within / by
□ Case assigned to Judge . Dept.

□ Mandatory/Voluntary Settlement Conference date
for all purposes.

■ at_____ _ Dept.______
- at . Oept. .□ Mandatory Trial Management Conference date

□ Trial call: at Dept.
□ Jury □ Court trial is set_____ . at_____am, Oept._____

□ EsUmated time of trial:_____.
□ Jury Is □ not demanded; demanded by □ plaintiff □ defendantfs)

□ Exftodltod Jury trial stipulated

□ Sanctions are against □ plaintiffs □defendant’s, counsel_____
in the amount of S for
□ to be paid on or before_____at_____

s a —7~10 aPfTi ------- if1X1 show cause ^ sanctions should not be imposed in the sum of

□ ADR □ Mediation □ Arbitration, to be discussed at the next hearing.
□ Conference reports are to be filed 15 calendar days prior to next hearing.

I2 Continued to 1-28-2021 at 9:00, Dept 22 for TRIAL SETTING.
□ Appearance is not required if
□ Court □ Counsel to give notice. Name of attorney:_____
□ Case wil be dismissed if Q plaintiff does not appear □ no Case Management Conference report Is filed.

□ failure to prosecute (575.2 CCP) Q case settled (3.1385(b) CRC)

□ Deemed 1** day of trial for cut-off purposes.

Is on file.

□ Case dismissed □
DATED: 15-OCT-2020 ALESIA JONES

JUDGE OF THE SUPERIOR COURT

Form 0360 CMC-VJ Rbv. 02/2011
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APPENDIX G-. An extension of time to file the petition for a writ of certiorari was 

granted by honorable Justice Elena Kagan to and including June 15th, 2024 on April 

19th, 2024 in Application No. 23A940. The order/letter-Supreme Court of the 

United States Office of the Clerk, Washington, D. C. is dated on April 22nd, 2024.
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Supreme Court of the United States 

Office of the Clerk 

Washington, DC 20543-0001
Scott S. Harris 
Clerk of the Court 
(202) 479-3011April 22, 2024

Ms. Norma Ortiz Fernandez 
2108 Garnet Circle 
Vallejo, CA 94591

Re: Norma Ortiz Fernandez 
v. La Clinica 
Application No. 23A940

Dear Ms. Ortiz Fernandez:

The application for an extension of time within which to file a petition 
for a writ of certiorari in the above-entitled case has been presented to 
Justice Kagan, who on April 22, 2024, extended the time to and including 
June 15, 2024.

This letter has been sent to those designated on the attached 
notification list.

Sincerely,

Scott S. Harris, Clerk

by

AngelaJimenez 
Case Analyst
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SERVICE LIST

1) Supreme Court of The United States, address: 
1 First St, Northeast 

Washington D.C., 20S43,

2) La Clinica's attorney of record to: 
Mr. Steven Rob Disharoon,
Wood Smith Henning & Berman,
201 First Street; Suite 209, 
Petaluma, CA 94952

49


