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of the plaintiffs’ zoning appeal, which was untimely
because it was commenced on October 25, 2019, more
than fifteen days from the date that notice of the deci-
sion was published, without the benefit of the savings
provision of § 8-8 (r). See, e.g., Bridgeport Bowl-O-
Rama, Inc. v. Zoning Board of Appeals, 195 Conn. 276,
283, 487 A.2d 559 (1985); Reardon v. Zoning Board of
Appeals, 311 Conn. 356, 366-68, 87 A.3d 1070 (2014).
The Appellate Court, therefore, improperly affirmed the
judgment of the trial court to the contrary.

The judgment of the Appellate Court is reversed and
the case is remanded to that court with direction to
reverse the judgment of the trial court and to remand
the case to that court with direction to dismiss the
plaintiffs’ zoning appeal.

_In this opinion the other justices concurred.

STATE OF CONNECTICUT ». ANDRES C.*
(SC 20692) .

Robinson, C. J., and McDonald, D’Auria, Mullins,
Ecker, Dannehy and Bright, Js.**

Syllabus

Convicted of the crimes of sexual assault in the third degree and risk of
injury to a child in connection with his alleged sexual abuse of the

* In accordance with our policy of protecting the privacy interests of the victims
of sexual abuse and the crime of risk of injury to a child, we decline to identify
the victim or others through whom the victim’s identity may be ascertained. See
General Statutes § 54-86e.

Moreover, in accordance with federal law; see 18 US.C. § 2265 (d) (3) (2018),
as amended by the Violence Against Women Act Reauthorization Act of 2022,
Pub. L. No. 117-103, § 106, 136 Stat. 49, 851; we decline to identify any person
protected or sought to be protected under a protection order, protective order,
or a restraining order that was issued or applied for, or others through whom
that person’s identity may be ascertained.

** This case originally was scheduled to be argued before a panel of this court
consisting of Chief Justice Robinson and Justices McDonald, D’Auria, Mullins
and Ecker. Thereafter, Justice Dannehy and Chief Judge Bright were added to
the panel and have read the briefs and appendices, and listened to a recording
of the oral argument prior to participating in this decision.
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complainant, C, the defendant appealed to the Appellate Court, claiming,
inter alia, that he was entitled to the disclosure of the content of certain
handwritten journals authored by C because they purportedly consti-
tuted a “statement” under the relevant rules of practice (§§ 40-13A and
40-15 (1)) and that his rights under Brady v. Maryland (373 U.S. 83)
were violated as a result of the procedures the prosecutors employed
to review the journals for exculpatory information. C revealed the exis-
. tence of the journals for the first time at trial, testifying that she created
them in connection with the therapy she was receiving after the abuse
and that they concerned her relationship with the defendant and the
abuse he had inflicted, among other things. C admitted to defense coun-
sel on recross-examination that she had reviewed a few pages in one
of her journals before testifying and that the journals were “the best
record” of the abuse. At that point, defense counsel requested the jour-
nals “as discovery . . . .” Following an in camera meeting with defense
counsel and the prosecutors, the trial court summarized the discussions
that had occurred in chambers and ordered the prosecutors to review
" the journals for C’s statements about the sexual abuse allegations and
for any exculpatory material, and to disclose such material to the
defense. The court stated that, if the prosecutors were uncertain as to
whether parts of the journals were exculpatory, the court would review
those portions and make a determination. The prosecutors and defense
counsel agreed with the court’s summary. Thereafter, the prosecutors
enlisted the assistance of a Spanish-speaking investigator employed by
the state’s attormey’s office to help review the journals because they
had been written in Spanish. The prosecutors explained to the trial court
that the investigator had been instructed as to what is “exculpatory”
and then represented to the court, on the basis of the investigator's
review, that the journals contained no material subject to disclosure
under Brady. The prosecutors nevertheless turned over four pages from
the journals, out of an abundance of caution, for the trial court to review
to determine whether any or all of those pages should be disclosed to
. the defense. Those four pages were translated, after which the trial
court determined that one of those four pages should be disclosed, as
the content of that page concerned C’s allegedly delayed disclosure of
the abuse, which was at issue. On appeal, the Appellate Court affirmed
the judgment of conviction, concluding that the defendant had waived
his claim that he was entitled to the joarnals under Practice Book §§ 40-
13A and 40-15 (1) insofar as defense counsel had agreed to the trial
court’s summary of the procedure that had been discussed in chambers,
and the court rejected the defendant’s claim that the prosecutors were
constitutionally required to personally review the journals and could not
" delegate that review to an investigator. The defendant, on the granting
of certification, appealed to this court, challenging the Appellate Court’s
conclusions and urging this court to adopt a prophylactic rule under
the United States constitution requiring a prosecutor to personally
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review any material that first comes to light during trial for, inter alia,
exculpatory information. The state asserted, with respect to the defen-
dant’s claim under §§ 40-13A and 40-15 (1), that this court should affirm
the Appellate Court’s judgment on the alternative ground that C’s jour-
nals were not subject to discovery because C purportedly did not adopt
or approve the journals as her “statement” for purposes of those rules
of practice. Held:

1. This court agreed with the state’s alternative ground for affirmance,
namely, that C’s journals were not subject to disclosure under Practice
Book §§ 40-13A and 40-15 (1) because they did not constitute a statement
that was adopted or approved by C, and, therefore, this court did not
address whether the Appellate Court correctly determined that the
defendant had waived his claim concerning disclosure pursuant to those
rules of practice:

a. The state’s alternative ground for affirmance was reviewable, even
though the state did not raise its claim in the Appellate Court or seek
permission to raise it in this court pursuant to the relevant rule of practice

(§ 84-11 (b))

It was appropriate to review the state’s alternative claim for affirmance
under the circumstances of this case because the state could raise the
same claim on remand if this court were to grant the defendant’s
requested relief of remanding the case to the trial court for further
proceedings to determine whether the journals constituted a statement
and because reviewing the claim would promote judicial economy, as
the claim presented a pure question of law, the record was adequate for
review, and both parties had briefed the issue.

b. The journals did not constitute a disclosable “statement” under Prac-
tice Book §§ 40-13A and 40-15 (1) because C did not adopt or approve
the journals as her statement:

"Practice Book § 40-13A requires the disclosure of all “statements” con-
cerning the charged offense that are within the possession of the prose-
cuting authority or its agents, Practice Book §40-15 (1) defines
“statement” as a written statement that the witness signs or otherwise
adopts or approves, and, because there was no indication that C signed
her journals, the issue with which this court was presented was whether
C otherwise adopted or approved those journals.

For a statement to be adopted or approved, there must be some indication
that the witness has vouched for or intends to be accountable for the
content of the statement, and, unlike statements given to law enforce-
ment officers or government agents, diaries or similar personal writings
. typically are not created with the intent of fully and accurately describing
the author’s recollection of the events in question and with the under-
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standing that the author may be held accountable in court for the veracity
of the statements contained therein.

In the present case, there was no indication in the record that C vouched
for or intended to be held accountable for the content of her journals
such that she adopted or approved of it, as she did not embrace the
content of her journals as her statement of the abuse, there was no

. evidence that she expected the content of the journals to be communi-
cated or transmitted to anyone else, and her acknowledgment that the
journals were “the best record” of the abuse was merely an affirmative
answer to a question posed by defense counsel.

Moreover, C did not maintain the journals with the primary purpose
of accurately memorializing her recollection of the abuse but, instead,
testified that the journals had been maintained as part of a therapeutic
exercise undertaken at the direction of a mental health professional,
and C also testified that some portions of the journals were not meant
to be factual but, rather, consisted of hypotheticals and counterfactuals
describing events that had never occurred.

Furthermore, although C suggested that some portions of the journals
contained her recollection of the abuse and that those portions were
“the best record” thereof, that did not mean that she was knowingly

_adopting the journals as a formal statement or that she knew or reason-
ably should have known from the circumstances surrounding defense
counsel’s questioning of her that she could be held accountable in court
for any omissions or inaccuracies in the journals or that they could be
used for cross-examination and impeachment purposes.

Rather, C reasonably could have believed that her journals were “the
bestrecord” of what had happened, even if she would have been unwilling
to stand by them in court because they omitted facts or contained inaccu-
racies or fabrications.

" In addition, although C agreed to provide her journals to the prosecutors
for review, she did so at the trial court’s request, and nothing suggested
that she did so with the intent to provide information about the sexual
abuse or with the knowledge that she could be held accountable for the
completeness and factual accuracy of the content of the journals.

2. The Appellate Court correctly concluded that the Brady review of C’s
journals by a nonlawyer member of the state’s attorney’s office was
constitutionally adequate, and this court declined the defendant’s request
to adopt a prophylactic rule under the federal constitution requiring
a prosecutor to personally review for exculpatory and impeachment
information any material that first comes to light during trial:

The limited case law concerning whether a prosecutor may delegate his
or her duty to review material for information that must be disclosed
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pursuant to Brady suggested that such delegation is not constitutionally
prohibited and that a prosecutor does not have a constitutional obligation
to personally review the material to determine whether disclosure is
required.

The defendant’s claim for a prophylactic rule, however, was premised
on the fact that, because the existence of C’s journals was not disclosed
until trial, the prosecutors were uniquely qualified to determine whether
the journals contained exculpatory or impeachment evidence and, there-
fore, had a duty to personally review the journals rather than enlisting
the assistance of staff, and, although this court agreed with the defendant

" that familiarity with a witness’ testimony is necessary to make a determi-
nation as to whether particular evidence is subject to disclosure under
Brady, it concluded that a prophylactic rule was not necessary because
it perceived no significant risk that, in the absence of such a rule, the
constitution would be violated.

This court determined that the defendant’s proposed rule was unneces-
sary and unwarranted because there already was a sufficient safeguard,
specifically that, when potentially exculpatory information comes to

" light during trial, a defendant or counsel may request production of the
information and make a preliminary showing that the specific informa-
tion in question contains material, favorable evidence, and, if the prosecu-
tor reviews the information and claims that it contains no evidence
subject to disclosure under Brady, the defense can request an in camera
review of the information by the trial court.

Moreover, the defendant’s proposed rule improperly assumes that only
the prosecutor handling the trial will have the requisite familiarity with
the proceedings, ignores the fact that experienced individuals other than
the trial prosecutor may possess that familiarity, and could cause extraor-
dinary delays in the trial depending on the volume of the information
at issue, and there was no reason to believe that the proposed rule was
necessary on the ground that the risk of a constitutional violation is
sufficiently great that simple case-by-case enforcement is inadequate,
the defendant having pointed to no evidence that prosecutors or courts

.are experiencing difficulty determining in particular cases whether an
individual other than the trial prosecutor is qualified to conduct a review
for Brady material.

Furthermore, although the defendant claims that this court cannot have
confidence that the investigator who conducted the Brady review in the
present case was properly instructed about Brady’s requirements, the
defendant did not expressly raise a freestanding claim that this particular
delegation of Brady review was improper because the investigator was

- not adequately trained to conduct a review for Brady material or was
not sufficiently familiar with the facts of the case.
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_ Nonetheless, this court emphasized a prosecutor’s unique obligations in
the judicial system, as well as the prosecutor’s ultimate responsibility
for complying with Brady and ensuring in the first instance that the
principles of justice that underlie Brady are fully served, and indicated
that it is the better practice for prosecutors to personally review the
information at issue, or at least to seek assistance from other attorneys

_or qualified staff who have received comprehensive training in the
requirements of Brady review and who are sufficiently knowledgeable
about the case at hand to appreciate the import of the information
under review.

(One justice concurring separately; one justice concurring
and dissenting; one justice dissenting)

Argued January 11, 2023—officially released June 18, 2024
Procedural History

Substitute information charging the defendant with
the crimes of sexual assault in the third degree, sexual
assault in the fourth degree, and risk of injury to a child,
brought to the Superior Court in the judicial district of
New Haven and tried to the court, Alander, J.; judgment
of guilty of sexual assault in the third degree and risk
of injury to a child, from which the defendant appealed
to the Appellate Court, Moll, Alexander, and DiPen-
tima, Js., which affirmed the trial court’s judgment,
and the defendant, on the granting of certification,
appealed to this court. Affirmed.

Richard Emanuel, for the appellant (defendant).

“Timothy F. Costello, supervisory assistant state’s
attorney, with whom, on the brief, were John P. Doyle,
Jr., state’s attorney, and Mary A. SanAngelo and Brian
K. Sibley, Sr., senior assistant state’s attorneys, for the
appellee (state).

Opinion

MULLINS, J. The defendant, Andres C., was con-
victed, after a court trial, of sexual assault in the third
degree and risk of injury to a child. During the complain-
ant’s testimony at trial, she revealed that, after the
assaults, she had engaged in therapy, and, during that

6a



Page 40 . CONNECTICUT LAW JOURNAL June 18, 2024

306 JUNE, 2024 349 Conn. 300

State v. Andres C.

therapy, she had kept journals, in Spanish, in which she
had written about, among other things, her relationship
with the defendant and his sexual abuse of her. Follow-
ing this revelation, defense counsel requested that the
trial court review the journals for potential statements
and exculpatory information that should be disclosed
to the defendant. After a discussion with the court about
this revelation, the parties agreed that the complainant
would provide the journals to the prosecutor,! and,
because the journals were written in Spanish, the prose-
cutor would enlist the assistance of a Spanish-speaking
investigator on her staff to help review the journals.
On the basis of the investigator’s review, the prosecutor
represented to the court that there was no material in
the journals that was subject to disclosure under Brady
v: Maryland, 373 U.S. 83, 87, 83 S. Ct. 1194, 10 L. Ed.
2d 215 (1963). Out of an abundance of caution, however,
she submitted four pages of the journals to the court
for its review, indicating that she thought the pages
were subject to General Statutes § 54-86f, the rape shield
statute. Those four pages were translated into English
and reviewed by the trial court, and the court disclosed
one page to the defendant as potential impeachment
material.

The defendant appealed to the Appellate Court. He
alleged that (1) he was entitled to disclosure of the
complainant’s journals as the discoverable statements
of a witness; see State v. Andres C., 208 Conn. App.
825, 851, 266 A.3d 888 (2021); and (2) the prosecutor
violated her Brady obligation by not personally
reviewing the journals for Brady material but instead
delegating that duty to the investigator. Id., 855. The
Appellate Court affirmed the judgment of conviction.
1d., 861. The court concluded, first, that the defendant
had waived his claim that he was entitled to disclosure

! The case was tried by two prosecutors, Mary A. SanAngelo and Brian K. Sibley,
Sr. When we refer to “prosecutor” in the singular, we are referring to SanAngelo.
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of the contents of the complainant’s journals; id.,
851-52; and, second, that the prosecutor did not violate
Brady by delegating the review of the journals to the
investigator. Id., 855, 860-61.

- We then granted the defendant’s petition for certifica-
tion to appeal to this court, limited to the following
issues: (1) “Did the Appellate Court incorrectly con-
clude that the defendant had waived his claim that
he was entitled to disclosure of the contents of the
complainant’s journals as the discoverable statements
of a witness?” And (2) “[d]id the Appellate Court incor-
rectly conclude that the Brady review . . . of the com-
plainant’s journals by a nonlawyer member of the state’s
attorney’s office was constitutionally adequate?” (Cita-
tion omitted.) State v. Andres C., 342 Conn. 901, 270 A.3d
97 (2022). We resolve the first question on the alterna-
tive ground that the journals were not discoverable
statements. We also conclude that the Appellate Court
correctly concluded that the prosecutors were not con-
stitutionally obligated to personally review the com-
plainant’s journals for Brady material. Accordingly, we
affirm the judgment of the Appellate Court.

‘"The Appellate Court’s opinion sets forth the following
facts that the trial court reasonably could have found
and procedural history. “When [the complainant] was
ten years old, [she], along with her mother and siblings,
moved into her grandmother’s home. Shortly thereafter,
the defendant, the [complainant’s] uncle, moved in. At
some point, during the time that the [complainant] and
the defendant were living at the grandmother’s house,
the defendant . . . had the [complainant] apply lotion
to his penis and masturbate him. . . . This type of
abuse occurred more than ten times over the next two
years while the [complainant] lived at her grandmoth-
er's house and continued after she had moved to
another house.
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“The [complainant] described other instances of inap-
propriate behavior by the defendant. On one occasion,
the defendant, while dressed only in boxer shorts, went
into the [complainant’s] bedroom, got under the covers
with her, and rubbed the [complainant’s] stomach and
legs under her shirt and pajama bottoms. After the [com-
plainant] had moved to another house, she would, on
occasion, sleep over at her grandmother’s home. During
several of these occasions, the defendant got into bed
with the {complainant] and rubbed himself against her
so that she felt his penis against her back.

“A few years later, the then sixteen year old [com-
plainant] began speaking with a therapist [Milagros
Vizueta], and she disclosed the sexual abuse during
her first session. At a therapy session attended by her
mother and brother, the [complainant] disclosed the
sexual abuse by the defendant. Thereafter, on October
28, 2015, the [complainant] reported the defendant’s
conduct to the police. The defendant was [subse-
quently] arrested . . . .” State v. Andres C., supra, 208
Conn. App. 828-29.

On the first day of trial, the complainant testified
that, during her therapy sessions with Vizueta, “Vizueta
occasionally took notes and would write down things
for the [complainant] to ‘work on . . . .” During redi-
rect examination, the prosecutor inquired whether the
[complainant] ever had seen her records from the ther-
apy [sessions] with Vizueta. The [complainant] responded:
‘I have my journals. . . . I dor’t have—I don’t know
her records, but I have my journals.” Upon further
inquiry, the [complainant] stated: ‘For the journals,
[Vizueta] would have me write a lot about either my
relationship to [the defendant], with [the defendant],

% The Appellate Court noted that, “[o]n the basis of [its] review of the transcripts,
it appear{ed] that neither the prosecutors nor defense counsel had been aware
of these journals until the [complainant] mentioned them during her testimony.”
State v. Andres C., supra, 208 Conn. App. 845 n.11. We agree.
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how the abuse happened. I would reflect a lot on how
it made me feel, how I was missing, why I didn’t want
to talk. Sometimes in the journal we’'d write about—
like if I was having family fights, so my journals are
the abuse that I lived with him, but also family fights
with my siblings and my mom.’ The [complainant] also
stated that the journals were her ‘words through
therapy.’

“On recross-examination, defense counsel inquired
[‘prior to coming here, did you read your journals?’]
. . . The [complainant] responded that she had looked
at a ‘few pages’ in one of her journals. The following
colloquy between the [complainant] and defense coun-
sel then occurred:

“‘Q. Okay. Were those—and the—the journals that
you have, are those your notes that [you] wrote at the
time things were happening?

“‘A. No, it was while I was in therapy.

“‘Q. Okay. But it was part of the therapy process
about what you spoke to the doctor about, what she
told you and what happened to you, right?

“‘A. Yes.

{3

Q. And it would be much closer in time to the
events that we're talking about; [is that] fair to say?

““‘A. When I was journaling, closer to the abuse, yes.’

“‘Q. Would—would those be the best record you
have of what happened? . . .

“‘A. Yes.
“‘Q. Okay. And you still have those journals?
“*A. Yes.’

“At this point, defense counsel requested an in cam-
erareview of the [complainant’s] journals. The prosecu-
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tor objected, arguing that the journals did not constitute
medical records but rather were akin to a diary. The
[trial] court inquired whether the journals were privi-
leged documents, by statute or common law. The prose-
cutor then requested time to research the issue. Defense
counsel suggested that the court should review the jour-
nals for exculpatory material. The court responded that
the obligation to review the journals for exculpatory
material rested with the prosecutors and that, if there
was a claim of privilege, it would conduct an in camera
review. Defense counsel responded: ‘I am asking for it
as discovery; however, I was trying to be as respectful
as I could be to the complainant.” The court then sug-
gested a further discussion of this issue in chambers
and mentioned the possibility of recalling the [com-
plainant] as a witness, if necessary.

“The next day . . . the [trial] court summarized the
discussions that had occurred in chambers: ‘I have
determined that [the complainant’s] journals should be
reviewed by the state to determine, what, if anything
in those journals [comprised of 3 notebooks totaling
approximately 200 pages] . . . comprise statements by
[the complainant] concerning the incidents in question
here, and any exculpatory material. . . . [U]pon that
review [the state] should disclose to defense counsel
any such material, specifically, statements made by [the
complainant] in her journals concerning the sexual
assault allegations here or any exculpatory material,
and if there is anything the state is uncertain as to
whether it is exculpatory, [the prosecutors] can provide
those portions of the journals to me, and I will review
them in camera to determine whether they should be
disclosed to defense counsel.

“ Tt is my understanding that the state has talked to
[the complainant]. She has agreed to provide the jour-
nals to [the state], they will be provided to the state
sometime this afternoon . . . but apparently the jour-

11a



June 18, 2024 CONNECTICUT LAW JOURNAL Page 46

349 Conn. 300 JUNE, 2024 311

State v. Andres C.

nals are in Spanish so the state needs the assistance of
someone on [its] staff to interpret those journals so
that [it] can fulfill [its] obligation[s] as I've outlined
them.” The prosecutors and defense counsel agreed
with the court’s summary, and neither side raised any
objection.

“The next day, the [trial] court placed the following
on the record: ‘It is my order that the state review
those journals to determine if there is any exculpatory
information with respect to those journals that need[s]
to be disclosed to the defendant, and that includes any
inconsistent statements and any statements regarding
the therapy method used that may have fostered or . . .
instructed [the complainant] to use her imagination or
[to] speculate or embellish as to what happened, but,
basically, the . . . state needs to review those journals
under its Brady obligations and . . . turn over to the
defendant anything that is exculpatory.”

“The [trial] court then confirmed that defense counsel
had argued that at least some portions of the journals
were subject to disclosure because the [complainant]
had reviewed them prior to her testimony. The prosecu-
tor countered that, aside from any Brady material,
defense counsel was not entitled to review the [com-
plainant’s] private journals. The prosecutor further rep-
resented that her investigator had started the process
of reviewing the 200 pages, which were handwritten in
Spanish, and, after several hours of review, had not
discovered any exculpatory material. The prosecutor
also assured the court that she had given the investiga-

3 This order appears to be more limited in scope than the trial court’s prior
order. The prior order called for the state to review the journals for statements
by the complainant concerning the incidents in guestion here, and any exculpatory
material. This subsequent order relates only to the state’s obligation to review
the journals for exculpatory information. Whether this subsequent order is merely
arefinement of the prior order or a superseding order is not entirely clear. Adding
to the lack of clarity is that these orders resulted from discussions in chambers,
and we have no record of what those discussions entailed.

12a
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tor ‘very, very clear instructions on what is exculpatory
and what is not. [The prosecutor] sat in an office directly
next to [the investigator], so, if [the investigator] had
any questions at all, she came to [the prosecutor], and
there is nothing exculpatory or inconsistent so far at
all ... ")

“The [trial] court then considered the defendant’s
claim that he was entitled to the journals because the
[complainant] had used them to refresh her memory
prior to her testimony. After [reviewing] § 6-9 of the
Connecticut Code of Evidence, the court stated: ‘In light
of the fact that [the complainant] testified that she . . .
used [only] a few pages of [the] journals that consisted
of hundred[s]-—at least, apparently, a couple hundred
pages, and the fact that the state would be reviewing
all the journals with the obligation to turn over any
exculpatory evidence to the defendant, I am not going
to order that the entire journals be turned over to the
defense for examination, also, in light of the private
nature of those journals.” The court indicated it would
make the journals a court exhibit, and the parties noted
their agreement that a translation was not necessary at
that point.”* (Footnote added; footnote altered.) Id.,
84448,

“On the next day of trial . . . the prosecutor indi-
cated that the investigator had completed the review
of the [complainant’s] journals.? Pursuant to General

4 Specifically, the trial court stated that the parties had “agreed in chambers
that {the journals do not] need to be translated . . . .” In response, defense
counsel stated, “[c]orrect.”

5 “The prosecutor represented the following to the court: “These records . . .
were reviewed by my office, specifically . . . [by] . . . an investigator for the
state’s attorney’s office. She has been with the siate’s attorney’s office for fifieen
years, she has been an investigator in our office for five years, she is bilingual,
[and] she is a 2013 graduate of Albertus Magnus College with a major in [c]riminal
[jlustice. She was instructed by [the prosecutors] as far as what she was looking
for, [and] we explained to her very carefully what the state's obligation is for
exculpatory and Brady material.

“‘She indicated that she spent about ten hours reviewing these materials
because they are in Spanish, and she took her time. These materials never left
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Statutes § 54-86¢ (b),® the prosecutors submitted, in a
sealed envelope, four pages from the journals for review
by [the trial] court . . . . In their view, the contents
of these four pages were protected by . . . § 54-86f,
but, ‘[out of an] abundance [of] caution,” [the prosecu-
tors] sought a judicial determination as to whether these
items should be disclosed to the defense.

“Later that day, the [trial] court indicated that it had
reviewed the four pages from the journals submitted
by the prosecution and determined that one page should
be disclosed to the defense. Specifically, the court
stated: ‘One of the material issues in this case is . . .
[the complainant’s] claim that she delayed disclosure
of the alleged assaults by the defendant because, when
[the complainant’s cousin, D] reported such assaults,?
the family rallied behind the defendant, and she felt

the state’s attorney’s possession; they did not go to her home, [and] they were
[reviewed] during business hours. She indicated that she spent about ten hours
reviewing them, and, whenever she had any questions, she would talk to [the
prosecutors) . . . ."” State v. Andres C., supra, 208 Conn. App. 848-49 n.12.

5 General Statutes § 54-86¢ (b) provides: “Any state’s attorney, assistant state’s
attorney or deputy assistant state’s attorney may request an ex parte in camera
hearing before a judge, who shall not be the same judge who presides at the
hearing of the criminal case if the case is tried to the court, to determine whether
any material or information is exculpatory.”

“In the present case, the parties agreed that [the trial court] could review the
four pages from the [complainant’s] journals to determine whether there was
any exculpatory material contained therein.” State v. Andres C., supra, 208 Conn.
App. 849 n.13.

" General Statutes § 54-86f provides in relevant part: “(a) In any prosecution
for sexual assault under sections 53a-70, 53a-70a and 53a-71 to 53a-73a, inclusive,
no evidence of the sexual conduct of the victim may be admissible unless such
evidence is (1) offered by the defendant on the issue of whether the defendant
was, with respect to the victim, the source of semen, disease, pregnancy or injury,
or (2) offered by the defendant on the issue of credibility of the victim, provided
the victim has testified on direct examination as to his or her sexual conduct,
or (3) any evidence of sexual conduct with the defendant offered by the defendant
on the issue of consent by the victim, when consent is raised as a defense by
the defendant, or (4) otherwise so relevant and material to a critical issue in the
case that excluding it would violate the defendant’s constitutional rights. . . .”

8 The state presented evidence at trial that the defendant had also sexually
abused D. State v. Andres C., supra, 208 Conn. App. 829.
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that there was no one she could report [those] assault[s]
to and be supported. . . . There is an incident
[recorded in one of the journals in which] she disclosed
a claim of sexual abuse to her mother, which could be
interpreted as the mother then supporting her claim.
So, I think it is material and exculpatory, so I will order
it disclosed to the defendant.’

“[Thereafter], the [trial] court granted the defendant’s
motion to recall the [complainant] as a witness. During
redirect examination by the prosecutor, the [complain-
ant] explained that, following a prompt from Vizueta,
she wrote a passage in her journal about what ‘an envi-
ronment in which speaking about abuse should have
looked like, instead of what [she] grew up in.’ Thus,
the statements in her journal in which the [complainant]
wrote that she had disclosed a sexual assault by a differ-
ent family member to her mother [were] hypothetical
in nature and part of a therapy exercise, and not based
on actual events.” (Footnote added; footnotes altered;
footnote in original.) Id., 848-50.

Subsequently, the trial court found the defendant
guilty of sexual assault in the third degree and risk of
injury to a child and not guilty of sexual assault in the
fourth degree, and rendered judgment accordingly. Id.,
829. The trial court sentenced the defendant to a total
of twenty years of incarceration, execution suspended
after twelve years, and fifteen years of probation. Id.
The defendant appealed to the Appellate Court, claim-
ing, inter alia, that “he was entitled to the contents of
the [complainant’s] journals because they constituted
a statement pursuant to Practice Book §§ 40-13A and
40-15 (1)”; id., 851; and that “his rights under Brady . . .
were violated as a result of the procedures employed
by the prosecutors with respect to the review of the
[complainant’s] journals for exculpatory information.”
(Citation omitted.) Id., 855. The Appellate Court con-
cluded that the defendant (1) had waived his first claim
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insofar as defense counsel had agreed to the trial court’s
summary of the procedure that the parties had dis-
cussed in the trial court’s chambers; see id., 854-55;
and (2) had failed to demonstrate that the prosecutors
could not constitutionally delegate the review of the
journals to an investigator but were required to person-
ally review the journals. See id., 8565, 860-61. Accord-
ingly, the Appellate Court affirmed the judgment of
conviction. Id., 861.

This certified appeal followed. The defendant argues
on appeal that the Appellate Court incorrectly resolved
both claims. The state disagrees but also argues, with
respect to the defendant’s claim pursuant to Practice
Book §§ 40-13A and 40-15 (1), that we should affirm
the judgment of the Appellate Court on the alternative
ground that the complainant’s journals are not dis-
coverable because they do not constitute a “statement”
for purposes of those rules. The defendant counters
that the state’s alternative ground for affirmance is not
reviewable because the state did not raise it in the
Appellate Court and did not seek permission to raise
it in this certified appeal. See Practice Book § 84-11 (b).°

We conclude that, under the specific circumstances
of the present case, we may review the state’s unpre-
served alternative ground for affirmance. In doing so,
we conclude that the complainant’s journals were not

? Practice Book § 84-11 (b) provides: “Within ten days of the filing of the appeal,
the appellee may file a statement of alternative grounds for affirmance or adverse
rulings or decisions to be considered in the event of a new trial, provided that
such party has raised such claims in the Appellate Court. If such alternative
grounds for affirmance or adverse rulings or decisions to be considered in the
event of a new trial were not raised in the Appellate Court, the party seeking to
raise them in the Supreme Court must move for special permission to do so
prior to the filing of that party’s brief. Such permission will be granted only in
exceptional cases where the interests of justice so require.”

Although Practice Book § 84-11 was amended in 2022, those amendments,
which took effect on January 1, 2023, have no bearing on the merits of this
appeal. In the interest of simplicity, we refer to the current version of that rule.
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subject to discovery under Practice Book §§ 40-13A and
40-15 (1) because the complainant did not adopt or
approve them as her statement. Consequently, we need
not decide whether the Appellate Court correctly deter-
mined that the defendant waived this claim.’® With
respect to the defendant’s second claim, we conclude,
on the basis of the record in the present case, that the
state did not violate its obligations under Brady and
that there is no justification for the constitutional pro-
phylactic rule proposed by the defendant.

I

The defendant first contends that the Appellate Court
incorrectly determined that he waived his claim that he
was entitled to disclosure of the complainant’s journals
under Practice Book §§ 40-13A and 40-15 (1) insofar as
defense counsel had agreed to the procedure outlined
by the trial court after the discussion in the trial court’s
chambers. As mentioned, we need not address this
claim because, regardless of whether the defendant
waived the claim, he cannot prevail. Specifically, we
agree with the state that the journals were not subject
to disclosure under §§ 40-13A and 40-15 (1) because
they were not adopted or approved by the complainant.

1% Justice Ecker would conclude that the defendant’s claim was not waived, a
question that is far more complex than the question of whether the journals
constituted a statement. See footnote 5 of the dissenting opinion. Without bela-
boring the point, we note, for exarnple, that it is unclear from the record whether
the trial court’s order conceming the scope of the state’s Brady review was
intended to supersede its previous order that the state review the journals for
statements or, instead, was intended only to refine its previous order that the
state review the journals for exculpatory material. See footnote 3 of this opinion.
The state seems to adopt the former interpretation, whereas the defendant appears
to adopt the latter. There is nothing in the record, however, to establish that the
trial court sought only to refine its prior order as opposed to issuing a new order
directed solely at Brady. The fact that the subsequent order followed an in-
chambers discussion between the parties and the trial court, where the defense
acquiesced in the procedure the court laid out regarding how the state would
review the records, only further complicates the picture.
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As a preliminary matter, we address the defendant’s
contention that the state’s claim that the complainant’s
journals do not constitute a disclosable statement is
unreviewable because the state did not raise that claim
in the Appellate Court and did not seek permission to
raise it in this certified appeal, as required by Practice
Book § 84-11 (b). We conclude that, under the specific
circumstances of the present case, we can and should
review the state’s claim for two interrelated reasons.

First, the relief that the defendant seeks if we were
to agree with his claim is a remand to the Appellate
Court with direction to remand the case to the trial court
for it to conduct proceedings to determine whether the
Jjournals constitute a statement. If we were to grant that
relief, nothing would prevent the state from raising on
remand the same claim that it has raised on appeal.

Second, the issue of whether a witness’ personal jour-
nals constitute a disclosable statement within the mean-
ing of the rules of practice presents a pure question of
law on this record, the record is adequate for review
of the state’s claim, and both parties have briefed the
issue.!! We conclude, therefore, that considerations of
judicial economy militate in favor of reviewing the

U We acknowledge that whether a statement has been adopted or approved
for purposes of the rules of practice may be a mixed question of fact and law,
with the historical facts subject to review for clear error and the legal question
of whether the established subsidiary facts constitute adoption or approval subject
to plenary review. See, e.g., Lapointe v. Commissioner of Correction, 316 Conn.
225, 264, 112 A.3d 1 (2015). There is no factual issue in the present case because
the relevant subsidiary facts—namely, the complainant’s statements about the
Jjournals during her testimony—are undisputed. See foomote 14 of this opinion.
Whether these undisputed statements constituted an adoption or approval of the
Jjournals is a question of law. See, e.g., Bridgeport v. Plan & Zoning Commission,
277 Conn. 268, 275, 830 A.2d 540 (2006) (whether party complied with statutory
notice requirements under General Statutes § 8-3 (a) was mixed question of fact
and law subject to plenary review when facts were undisputed and dispute
concerned “the trial court’s application of § 8-3 (a) to those facts”).
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state’s alternative ground for affirmance. Cf. Blumberg
Associates Worldwide, Inc. v. Brown & Brown of Con-
necticut, Inc., 311 Conn. 123, 171-72, 84 A.3d 840 (2014)
(“interests of judicial economy justify appellate review
of an unpreserved, alternative ground for affirmance

that likely would arise when . . . a decision in favor of
the appellant would result in a remand for a new trial™).
B

We turn, therefore, to the merits of the state’s claim
that the complainant’s journals do not constitute a dis-
closable statement under Practice Book §§ 40-13A and
40-15 (1). The state contends that (1) a document or
communication qualifies as a statement only if the wit-
ness conveyed it to a government agent, which was not
true of the complainant’s private therapy journals, and
(2) the complainant did not adopt or approve of the
journals. Because we conclude that the complainant
did not adopt or approve her journals, we need not
determine whether the statement must be made to a
government agent.'?

We begin with the standard of review. “The interpre-
tive construction of the rules of practice is to be gov-
ermned by the same principles as those regulating
statutory interpretation. . . . The interpretation and
application of a statute, and thus a Practice Book provi-
sion, involves a question of law over which our review
is plenary.” (Internal quotation marks omitted.) Mead-
owbrook Center, Inc. v. Buchman, 328 Conn. 586, 594,
181 A.3d 550 (2018).

With these principles in mind, we review the language
of the rules of practice. Practice Book § 40-13A pro-
vides: “Upon written request by a defendant and with-
out requiring any-order of the judicial authority, the

12We also need not consider whether, for purposes of Practice Book §§ 40-
13A and 40-15 (1), an author’s written work product constitutes a statement
when the author never shared the writing with anyone else.
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prosecuting authority shall, no later than forty-five days
from receiving the request, provide photocopies of all
statements, law enforcement reports and affidavits
within the possession of the prosecuting authority and
his or her agents, including state and local law enforce-
ment officers, which statements, reports and affidavits
were prepared concerning the offense charged, subject
to the provisions of Sections 40-10 and 40-40 et seq.”
Practice Book § 40-15 provides in relevant part: “The
term ‘statement’ as used in Sections 40-11, 40-13 and

40-26 means . . . (1) [a] written statement made by a
person and signed or otherwise adopted or approved
by such person . . . .” (Emphasis added.) We interpret

the definition of “statement” in § 40-15 (1) also to
extend to that term as used in § 40-13A.°

Pursuant to Practice Book § 40-15 (1), the complain-
ant’s journals constitute a ‘“statement” only if she
“signed or otherwise adopted or approved” the journals.
There is no indication that the complainant signed her
journals. The issue before us, then, is whether she other-
wise adopted or approved the journals.

Because the definition of “statement” in Practice
Book § 40-15 (1) was borrowed from the federal Jencks
Act, 18 U.S.C. § 3500, which sets the requirements for
disclosing government witness statements in federal

13 We acknowledge that Practice Book § 40-15 does not expressly provide that
the definition of “statement” in that section applies to the word “staterent” as
used in Practice Book § 40-13A but refers to the term only as used in Practice
Book §8§ 40-11, 40-13 and 40-26. Before the adoption of § 40-13A in 2009; see
Practice Book (2010) § 40-13A; Practice Book (2009) § 40-13 (a) (1) required the
state to produce “[ajny statements of the witnesses in the possession of the
prosecuting authority or his or her agents, including state and local law enforce-
ment officers, which statements relate to the subject matter about which each
witness will testify . . . .” That provision was deleted when § 40-13A was
adopted. See Practice Book (2010) § 40-13 (a). It would appear that the failure
to amend § 40-15 to include a reference to the new section, § 40-13A, was an
oversight. In the present case, both parties have assumed that § 40-15 (1) applies
to § 40-13A.
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prosecutions, this court consistently has relied on the
history and judicial interpretations of the Jencks Act
when construing § 40-15 and related rules of practice.
See, e.g., State v. Johnson, 288 Conn. 236, 278-79, 951
A.2d 1257 (2008) (looking to federal decisions interpre-
ting Jencks Act to resolve whether Practice Book §§ 40-
13 and 40-15 impose affirmative duty on government
to create record of witness interviews); State v. Cain,
223 Conn. 731, 749, 752-53, 613 A.2d 804 (1992) (relying
on case law interpreting Jencks Act in construing prede-
cessor to §40-15 (2)).

Courts have held that, in order to conclude that a
statement is adopted or approved under the Jencks Act
or rule 26.2 of the Federal Rules of Criminal Procedure,
which effectively incorporates the Jencks Act into the
federal criminal procedure rules; see, e.g., United States
v. Scotti, 47 F.3d 1237, 1249 (2d Cir. 1995); there must
be some indication that the witness has vouched for,
or intends to be accountable for, the contents of the
writing. See, e.g., United States v. Gotchis, 803 F.2d 74,
77-78 (2d Cir. 1986). “Not everything a witness has
written constitutes his ‘statement’ within [18 U.S.C.]
§ 3500 (e) (1).” United States v. Thomas, 97 F.3d 1499,
1502 (D.C. Cir. 1996). This interpretation is consistent
with the public policy principles underlying the Jencks
Act. As Justice Lewis F. Powell, Jr., explained in his
concurring opinion in Goldberg v. United States, 425
U.S. 94, 96 S. Ct. 1338, 47 L. Ed. 2d 603 (1976), “[i]n the
ordinary course the {glovernment in taking statements
of . . . witnesses will impress [on] them the probable
use of the statements. Congress recognized as much,
noting that one reason the [glovernment takes state-
ments is to tie the witness down so that he will stand
by the statement.” (Internal quotation marks omitted.)
Id., 126 n.16 (Powell, J., concurring in the judgment).
He further noted that the “guarantees of dependability
that Congress relied [on] . . . arise partly from the
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sense that a witness normally would have of going on
the record when he makes a statement . . . .” (Foot-
notes omitted; internal quotation marks omitted.) 1d.,
126 (Powell, J., concurring in the judgment).

Justice Powell also emphasized the unfairness of
holding a witness accountable for a statement that was
not made with “the knowledge that he is formalizing a
statement [on] which he may be cross-examined.” Id.,
125 (Powell, J., concurring in the judgment). He
observed that, if a statement is “producible on a show-
ing of less than knowing adoption as a formal statement,
honest and reliable witnesses will be postured wrongly
before the [fact finder] as having made inconsistent
statements. This is unfair to the witness, and it unduly
handicaps the [glovernment’s efforts to [successfully
prosecute] guilty defendants.” Id., 128 (Powell, J., con-
curring in the judgment). Accordingly, “to protect inter-
ests sought to be served by the [Jencks] Act,” the
witness must make and approve the statement “with
the knowledge that he is formalizing a statement [on]
which he may be cross-examined.” Id., 125 (Powell, J.,
concurring in the judgment); see, e.g., United States v.
Gotchis, supra, 803 F.2d 78 (witness must evince “an
intent to be held accountable for the content of his
[statement]™).

“The question of adoption [of a witness’ statement]
arises [most] frequently in connection with notes taken
by a [glovernment agent while interviewing a witness.”
United States v. Bosier, 12 M.J. 1010, 1013 (A.C.M.R.
1982); see, e.g., United States v. Valdez-Gutierrez, 249
F.R.D. 368, 372 (D.N.M. 2007). In such cases, the govern-
ment agent typically memorializes a summary of the
interview and then asks the witness to review the sum-
mary for accuracy and completeness and, by signing, to
adopt it as his or her own statement. Unlike statements
given to a law enforcement officer or other government
agent, diaries or similar personal writings, including the
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“diaries” of an agent or government informant, typically
are not created with the intent of fully and accurately
describing the author’s recollections of the events in
question or with the understanding that the author may
be held accountable in court for their veracity. On this
point, the case of United States v. Melo, 411 F. Supp.
2d 17 (D. Mass. 2006), is instructive.

In Melo, the United States magistrate judge addressed
whether a government agent’s own rough, handwritten
notes, taken while conducting surveillance of the defen-
dant during the investigation, were subject to produc-
tion under the Jencks Act and rule 26.2 of the Federal
Rules of Criminal Procedure. See id., 18. Although the
agent testified that the information in the surveillance
log was accurate and that he did not put anything in
the log that he did not believe to be true, the magistrate
nevertheless concluded that the notes were not adopted
or approved. See id., 24. In reaching this conclusion,
the magistrate observed that, for purposes of the Jencks
Act, “ ‘[s]igning’ . . . means putting a signature or other
mark on the [document] so as to attest to [its] accuracy
and to intend to be accountable in a formal manner for
[its] contents.” 1d., 20. The magistrate then concluded
that “ ‘approv[ing]’ or ‘adopt[ing]’ . . . connote[s] the
same thing as ‘signing.’ ” Id. In addition, the magistrate
observed that there was no indication that the agent
intended the notes to be final. See id., 24. Rather, the
notes likely contained impressions and interpretations,
were not in the nature of a complete recitation that
eliminated the possibility of portions being selected out
of context, and ultimately were not meant to be a com-
plete account of what was observed during the surveil-
lance. See id., 21-22, 24; see, e.g., United States v.
Carrasco, 537 F.2d 372, 375 (9th Cir. 1976) (“[a] state-
ment, unlike notes or a diary, seeks to transmit informa-
tion from the declarant to the reader”); State v.
Morrison, 33 Or. App. 9, 16, 575 P.2d 988 (1978) (“[t]o
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be a statement that can be used for impeachment, there
must have been some intent to communicate informa-
tion to another™).

Inthe present case, we conclude that the complainant
did not formally adopt or approve her journals as required
by Practice Book § 40-15 (1). There is no indication
in the record that the complainant “vouched for” the
journals or intended to be held accountable for their
contents. United States v. Gotchis, supra, 803 F.2d 77—
78. She acknowledged authorship. And she agreed with
defense counsel’s suggestion that the journals were the
“the best record [she had] of what [had] happened
. . . .” But she did not embrace them as her statement
of the abuse or in any way indicate that she intended
to be held accountable for the contents of the journals.
In fact, there is no evidence whatsoever that she even
expected that the contents of her private diaries would
be communicated or transmitted to anyone else. Con-
firming the complainant’s intent to formally adopt the
Jjournals was especially important in a case such as this,
in which English is not the complainant’s native lan-
guage and her previously mentioned acknowledgments
came only in providing affirmative answers to questions
posed by defense counsel.

It is also highly significant that the complainant did
not maintain the journals with the primary purpose of
accurately memorializing her recollections of the events
in question. Instead, she described them as therapeutic
journals, her “words through therapy,” that she main-
tained at the direction of a mental health professional
to help her process her feelings about the abuse. Indeed,
the complainant testified that some portions of the jour-
nals, at least, were not factual at all. Rather, they were
therapy exercises in which she was encouraged to imag-
ine hypothetical assaults and counterfactual family
environments. This is illustrated by the portion of the
journals that was admitted into evidence. In that part
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of her journals, the complainant described herself dis-
closing the abuse to her mother and depicted her
mother as believing her. The complainant testified, how-
ever, that these events never happened and that her
therapist had instructed her to describe, as a therapeu-
tic exercise, what should have happened if she had
disclosed the abuse to her family. The complainant was
clear that that account was not intended to be a factual
one and that she had not disclosed the abuse to her
mother until after it had ceased, while the complainant
was in therapy.

Although the complainant’s testimony suggests that
some portions of the journals contain her recollections
of the past abuse, and she indicated that those portions
are the “best record” she had of that abuse, that does
not mean that she was knowingly adopting the journals
as a formal statement. Nor does it imply that she knew
or reasonably should have known from the circum-
stances surrounding defense counsel’s questioning of
her that she could be held accountable in court for any
oimissions or inaccuracies in the journals, or that they
could be used for cross-examination and impeach-
ment purposes.

4 The defendant seems to suggest that the policy underlying the requirement
that the statement be signed, adopted or approved is to ensure that the statement
is authentic, i.e., that it is what it purports to be. Specifically, he states that the
complainant adopted and approved the journals when she “acknowledged under
oath that the journals were her own handwritten product, and she described
their contents.” As we explained, that is not the purpose of the requirement, or
at least not the exclusive purpose. Signing, approving or adopting is also required
to ensure that the witness knows that he or she may be held accountable for
the truth and accuracy of the statement in a court of law. The question before
us is whether the complainant did in fact knowingly adopt or approve the
Jjournals as a formal account of the alleged abuse. See Goldberg v. United States,
supra, 425 U.S. 128 (Powell, J., concurring in the judgment) (Jencks Act requires
showing of “knowing adoption as a formal statement”). No reasonable fact finder
could conclude, on the basis of the record, that the complainant ever had any
intent to adopt or approve the journals as her formal statement of the abuse or
that she had any knowledge of the consequences of doing so. Simply acknowledg-
ing that she had written the journals, even if under oath, is not the equivalent
of adopting or approving their contents as a formal statement.
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Indeed, the complainant reasonably could have believed
that her journals were her “best record” of what had
happened, even if she would have been unwilling to
stand by them in court because they omitted facts or
contained inaccuracies or fabrications. As far as the
record shows, the journals were her only written
account of what had happened, and at least part of the
account was written for therapeutic reasons, not as a
historical record. And nothing in the rules of practice
suggests that a defendant is entitled under Practice
Book §§ 40-13A and 40-15 (1) to a witness’ best record
of what happened if the witness did not formally
approve or adopt the record as an accurate account of
her recollection for which she could be held account-
able in court, even assuming that the record was actually
accurate and complete. Of course, if the complainant’s
journals contained impeachment or exculpatory mate-
rial, that material would be subject to disclosure under

Contrary to Justice Ecker’s contention, our conclusion that the existing records
do not establish that the complainant adopted or approved the journals as a
statement does not mean that we believe that the state was required to formally
canvass the complainant to ensure that she knew that she could be held account-
able in court for any omissions or inaccuracies in the journals or that they could
be used for cross-examination and impeachment purposes. See footnote 9 of the
dissenting opinion. It means only that we believe that the evidence must support
the conclusion that the complainant knowingly provided the journals to the
state as her formal account of the abuse, i.e., that she provided them under
circumstances that would reasonably lead her to believe that she would be held
accountable for inconsistencies between the journals and her testimony at trial.
The fact that the complainant’s testimony would support an inference that some
portions of the jounals in fact contained an accurate account of the abuse is
not sufficient.

Finally, contrary to Justice Ecker’'s suggestion, there is no reason to believe
that, even if the journals do not constitute a statement for purposes of Practice
Book §§ 40-13A and 40-15 (1), the undisclosed portions of the journals necessarily
contain information that is subject to Brady. See part I of the dissenting opinion.
Any descriptions of the defendant’s sexual abuse contained in the journals could
be purely inculpatory and consistent with the complainant’s trial testimony, and
there is no reason to believe that the journals contained “[f}abricated claims of
abuse,” other than the counterfactual account that was disclosed. Id. Indeed,
Justice Ecker himself recognizes that “[i]t is not clear what information the
Jjournals contain . . . .” Footnote 26 of the dissenting opinion.
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Brady, regardless of whether the complainant had adopted
or approved them as a statement for purposes of the
rules of practice.

Finally, in the present case, although the complainant
later agreed to provide the journals to the state, nothing
in the record suggests that, even then, she did so with
the intent to provide information about the offense or
with the knowledge that she could be held accountable
for the completeness and factual accuracy of their con-
tents under cross-examination in court. Rather, as far
as the record shows, the sole reason that she provided
the journals to the state was that the trial court asked
her to turn them over.

We therefore conclude that the defendant was not
entitled to disclosure of the complainant’s journals
under Practice Book §§ 40-13A and 40-15 (1) because
the complainant did not adopt or approve them as
her statement.’

15 We note that the defendant was not without recourse in this respect. As the
state points out, although “[a] criminal defendant has no general constitutional
right to discovery”; State v. Fuller, 178 Conn. App. 575, 582, 177 A.3d 578 (2017),
cert. denied, 327 Conn. 1001, 176 A.3d 1194 (2018); the defense could have
issued a subpoena duces tecum to the complainant to compel production of any
exculpatory or impeachment materials contained in the journals upon making a
showing that they could allow the defense to challenge the complainant’s credibil-
ity. See, e.g., State v. DeCaro, 252 Conn. 229, 251, 745 A.2d 800 (2000) (defense
issued subpoena duces tecum to key state witness); id., 256 n.22 (noting that,
“[o]f course, the state does not dispute that [a] subpoena is an appropriate process
for the production of documents that are relevant to the matter before the [trial]
court” (internal quotation marks omitted)); State v. Wiener, 58 Conn. App. 203,
207-208, 210-11, 753 A.2d 376 (2000) (defendant has right under due process
and confrontation clauses to subpoena records of state witness that would allow
defendant to challenge witness’ credibility), appeal dismissed, 256 Conn. 223, 772
A2d 592 (2001). We further note that we are aware of no requirement that a
defendant must establish that a witness has signed, adopted or approved a written
account of facts related to the witness’ testimony that is exculpatory or impeaching
or that the witness has provided the account to the state before the defense can
issue a subpoena duces tecum seeking to compel the witness to produce the
writing. We, of course, express no opinion here as to whether the journals
in fact contained any information to which the defendant would have been
constitutionally entitled if they had been subpoenaed.
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We turn next to the defendant’s claim that the Appel-
late Court incorrectly determined that the Brady review
of the complainant’s journals by a nonlawyer member
of the state’s attorney’s office was constitutionally ade-
quate.'® Specifically, he contends that, because the exis-
tence of the complainant’s journals was not disclosed
until she testified at trial, the prosecutors were uniquely
qualified to determine whether the journals contained
impeachment evidence, and, therefore, they had a con-
stitutional obligation to review the journals personally
rather than enlisting the assistance of a member of their
staff who had not been present during the complainant’s
testimony to review them. Thus, the defendant argues
that this court should adopt a constitutional prophylac-
tic rule requiring a prosecutor personally to review

18 The state contends that, because the complainant’s journals were not, and
never had been, in the possession of the state when defense counsel learned of
their existence during trial and made his initial request for discovery, they could
not contain evidence subject to disclosure under Brady at that time. See, e.g,,
United States v. Marshall, 132 F.3d 63, 68 (D.C. Cir. 1998) (“the government
cannot be required to disclose evidence that it neither possesses nor controls”);
Conyers v. Wainwright, 309 F. Supp. 1101, 1105 (S.D. Fla. 1970) (prosecutor had
no duty to discover potentially exculpatory evidence or to make evidence available
to defendant, but, once defendant became aware of existence of evidence, defen-
dant had right to compulsory process). But see United States v. Brooks, 966 F.2d
1500, 1604 (D.C. Cir. 1992) (“[when) there is an explicit request for an apparently
very easy examination, and a [nontrivial] prospect that the examination might
yield material exculpatory information,” prosecution should seek out potentially
exculpatory information that is not within its possession). The state also suggests
that the proper procedure would have been for the defense to issue a subpoena
duces tecumn to the complainant to compel production of the journals. See
footmote 15 of this opinion; see also United States v. Yousef, 327 F.3d 56, 112-13 (2d
Cir.) (defendant could not complain about unavailability of potentially exculpatory
evidence when he failed to use procedural tools at his disposal to obtain evidence),
cert. denied, 540 U.S. 933, 124 S. Ct. 3563, 157 L. Ed. 2d 241 (2003), and cert.
denied sub nom. Ismoil v. United States, 540 U.S. 993, 124 S. Ct. 492, 157 L. Ed.
2d 392 (2003). Both parties, however, appear to have assumed in the proceedings
before the trial court that, once defense counsel requested production of the
journals and the complainant provided them to the state, any exculpatory or
impeachment evidence that they contained was subject to disclosure under
Brady. Because the state did not raise any claim to the contrary before the trial
court, we also assume, for present purposes, that that is the case.
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material for exculpatory and impeachment information
if the material comes to light during trial.”” We disagree.

We begin our analysis with a brief discussion of the
nature of constitutional prophylactic rules and the dis-
tinction between such rules and ordinary case-by-case
judicial review of constitutional claims. This court has
recognized that “courts have the duty not only to craft
remedies for actual constitutional violations, but also
to craft prophylactic constitutional rules to prevent the
significant risk of a constitutional violation.” (Emphasis
omitted.) State v. Dickson, 322 Conn. 410, 426 n.11, 141
A.3d 810 (2016), cert. denied, 582 U.S. 922, 137 S. Ct.
2263, 198 L. Ed. 2d 713 (2017); see, e.g., C. Rogers,
“Putting Meat on Constitutional Bones: The Authority
of State Courts To Craft Constitutional Prophylactic
Rules Under the Federal Constitution,” 98 B.U. L. Rev.
541, 545 (2018) (former Chief Justice of Connecticut
Supreme Court explaining nature, scope, and purpose
of court’s power to adopt prophylactic rules). Prophy-
lactic rules “are [forward-looking] and [have the poten-
tial to] either sanction future government conduct that
is not expressly prohibited by the applicable constitu-
tional provision or require future government conduct
that the constitutional provision does not expressly
mandate . . . .” C. Rogers, supra, 547. Because consti-
tutional prophylactic rules have this potential to pro-
hibit or to mandate what the constitution does not, their
adoption is justified only when the risk of a constitu-
tional violation is high, i.e., when the constitutional

" The state claims that, because it disclosed the method that it intended to
use to review the journals, and defense counsel failed to object to that method,
the defendant waived any claim that the method was unconstitutional. We agree
with the Appellate Court that the defendant’s claim is reviewable pursuant to
State v. Golding, 213 Conn. 233, 239-40, 567 A.2d 823 (1989), as modified by In
re Yasiel R., 317 Conn. 773, 781, 120 A.3d 1188 (2015). See State v. Andres C.,
supra, 208 Conn. App. 855-56; see also, e.g., State v. Rosa, 196 Conn. App. 480,
496-97, 230 A.3d 677 (reviewing defendant’s unpreserved Brady claim pursuant
to Golding), cert. denied, 335 Conn. 920, 231 A.3d 1169 (2020).
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protections are “not by their terms readily applicable
in the field”; (internal quotation marks omitted) id.,
5563; or when case-by-case analysis by the courts is
inadequate due to the lack of “judicially manageable
standards.” Id., 554. Thus, “the authority . . . to create
prophylactic rules is not without limits. To the contrary,
there is general agreement that [courts] should use this
authority cautiously and rules should be as narrowly
tailored as possible to accomplish their purpose.” Id.,
565.

- With this general background in mind, we turn to the
defendant’s claim that prosecutors are constitutionally
required to personally review the records that come to
light during trial and, therefore, that we should adopt
what he characterizes as a narrow prophylactic rule
prohibiting prosecutors from enlisting the assistance
of anyone other than the trial prosecutor himself to
review such records in fulfilling their obligation under
Brady. Specifically, the defendant asks this court “to
adopt an additional layer of prophylaxis to prevent a
significant risk of deprivation . . . of a defendant’s due
process rights under Brady.” (Citation omitted; internal
quotation marks omitted.) In Brady, the United States
Supreme Court held that “[t]he defendant has a right
to the disclosure of exculpatory evidence under the due
process [clause] of . . . [the fourteenth amendment
to] the United States constitution . . . . In order to
prove a Brady violation, the defendant must show: (1)
that the prosecution suppressed evidence after a request
by the defense; (2) that the evidence was favorable to
the defense; and (3) that the evidence was material.”
(Citations omitted; internal quotation marks omitted.)
State v. Floyd, 253 Conn. 700, 736-37, 756 A.2d 799
(2000). “It is well established that [ijmpeachment evi-
dence as well as exculpatory evidence falls within Brady’s
definition of evidence favorable to an accused.” (Inter-
nal quotation marks omitted.) Id., 737. “Whether the
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[defendant] was deprived of his due process rights due
to a Brady violation is a question of law, to which
we grant plenary review.” (Internal quotation marks
omitted.) Morant v. Commissioner of Correction, 117
Conn. App. 279, 284, 979 A.2d 507, cert. denied, 294
Conn. 906, 982 A.2d 1080 (2009).

With respect to the defendant’s specific claim in the
present case, that a prosecutor be prohibited constitu-
tionally from “delegat[ing]”*® Brady review of informa-
tion discovered during trial to another, neither the defen-
dant nor Justice Ecker, in his dissenting opinion, has
pointed to a single case that prohibits a prosecutor from
seeking assistance when material is reviewed to identify
discoverable Brady information. Indeed, there is lim-
ited authority on this point. The authority that does
exist regarding delegation suggests that delegation is
not constitutionally prohibited. In fact, the defendant
acknowledges that there is persuasive authority for the
proposition that a prosecutor does not have a constitu-
tional obligation to personally review materials in the
government’s possession to determine whether disclo-
sure is required under Brady. See, e.g., United States
v. Jennings, 960 F.2d 1488, 1491 (8th Cir. 1992) (“[w]e
have never held that the prosecutor’s obligations under
Brady . . . require the personal effort demanded of
the [prosecutor] by the [trial] court™); United States v.
Smith, 5562 F.2d 257, 262 (8th Cir. 1977) (“[i]t is unrea-

18 Although the defendant claims that the prosecutors in this case “delegated”
their Brady obligations to someone who is not an attorney, and, although some
of the case law uses “delegate” to describe similar situations, we think that it is
an inaccurate and imprecise term. As we explain subsequently in this opinion,
although prosecutors may, in appropriate situations, enlist the assistance of
certain nonlawyers to review records for potential Brady material, it is ultimately
the nondelegable duty and responsibility of the prosecutorto disclose exculpatory
material to the defense. To the extent other cases use the term “delegation,” we
understand it to be an imprecise, shorthand way of characterizing the enlistment
of another to assist in the review of records for potential Brady material. When,
and if, we do that in this opinion, we too use it as shorthand terminology.
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sonable to impose [on] a prosecutor the duty of person-
ally searching agency files for favorable evidence”);
Stacy v. State, 500 P.3d 1023, 1038 (Alaska App. 2021)
(“the [s]tate can comply with its obligations under Brady
without having individual prosecutors personally review
personnel files™).?

The defendant does not claim that these cases were
wrongly decided; nor does he challenge the constitu-
tionality of a prosecutor’s authority to seek assistance
from another person for purposes of reviewing evidence
for Brady material before trial. The defendant does
claim, however, that, when potentially exculpatory
material comes to light during trial, the prosecutor is
uniquely qualified to determine whether the material
contains exculpatory or impeachment evidence subject
to disclosure under Brady. He therefore asks this court
to adopt a federal constitutional, prophylactic rule
requiring the prosecutor personally to review such
material.

In support of this claim, the defendant relies on lan-
guage in two United States Supreme Court cases sug-
gesting that the determination as to whether informa-
tion in the government’s possession constitutes excul-
patory or impeachment evidence is best made when
the reviewer has access to the complete trial record.
See Kyles v. Whitley, 514 U.S. 419, 439, 115 S. Ct. 1555,
131 L. Ed. 2d 490 (1995) (“the character of a piece of
evidence as favorable will often turn on the context of

¥ See also U.S. Dept. of Justice, Justice Manual, tit. 9, 95.002 (Step 2),
available at https:/www justice.gov/jm/jm-9-5000-issues-related-trials-and-other-
court-proceedings#9-5.002 (last visited June 11, 2024) (“It would be prefera-
ble if prosecutors could review the information {for Brady material]
themselves in every case, but such review is not always feasible or necessary.
. . . This process may involve agents, paralegals, agency counsel, and com-
puterized searches. Although prosecutors may delegate the process and set
forth criteria for identifying potentially discoverable information, prosecu-
tors should not delegate the disclosure determination itself.” (Emphasis
in original.)).
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the existing or potential evidentiary record™); United
States v. Agurs, 427 U.S. 97, 108, 96 S. Ct. 2392, 49 L.
Ed. 2d 342 (1976) (for purposes of determining whether
material is disclosable under Brady, “the significance of
an item of evidence can seldom be predicted accurately
until the entire record is complete”).?? The defendant
contends that Whitley and Agurs support the proposi-
tion that, when potential Brady material comes to light
during trial, only the prosecutor, who has full knowl-
edge of the substance and context of a witness’ testi-
mony, is in a position to determine whether the material
constitutes impeachment evidence subject to Brady.

We do not disagree that familiarity with a witness’
testimony is necessary to make a determination as to
whether particular evidence is subject to disclosure
under Brady. However, we do not agree that this fact
requires us to adopt a prophylactic rule, under the fed-
eral constitution, requiring prosecutors personally to
review potentially exculpatory information that comes
to light during trial because we perceive no significant
risk that, in the absence of such a prophylactic rule, the
constitution will be violated. See, e.g., State v. Dickson,
supra, 322 Conn. 426 n.11 (prophylactic rule is justified
only when it will “prevent the significant risk of a consti-
tutional violation” (emphasis omitted)).

First, the proposed new prophylactic rule is unneces-
sary and unwarranted because a sufficient safeguard
already exists. Indeed, the law already recognizes that,

® The defendant also relies on a number of cases holding that prosecutors
are charged with the responsibility of determining whether evidence con-
tains Brady material, an issue that is not in dispute. As the Appellate Court
pointed out, and we agree, it does not follow from the fact that prosecutors
are ultimately responsible for ensuring that all exculpatory evidence in the
state’s possession is disclosed to the defendant that prosecutors cannot
seek assistance in complying with that responsibility. See State v. Andres
C., supra, 208 Conn. App. 859.
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when potentially exculpatory information comes to light
during trial, if defense counsel requests production of
the information and makes some showing that the spe-
cific information in question contains material, favor-
able evidence, and, if, after review by the prosecutor,
the prosecutor claims that the information contains no
evidence subject to disclosure under Brady, defense
counsel can request an in camera review by the trial
court. See, e.g., United States v. Agurs, supra, 427 U.S.
106 (“[a]lthough there is, of course, no duty to provide
defense counsel with unlimited discovery of everything
known by the prosecutor, if the subject matter of . . .
a [specific Brady] request [made before or during trial]
is material, or indeed if a substantial basis for claiming
materiality exists, it is reasonable to require the prose-
cutor to respond either by furnishing the information or
by submitting the problem to the trial judge” (emphasis
added)); United States v. Prochilo, 629 F.3d 264, 268-69
(1st Cir. 2011) (if defense counsel can “articulate with
some specificity what evidence he hopes to find in
the requested materials, why he thinks the materials
contain this evidence, and finally, why this evidence
would be both favorable to [the defense] and material,”
and government maintains that requested information
is not disclosable under Brady, trial court can conduct
in camera review of information); 6 W. LaFave et al.,
Criminal Procedure (4th Ed. 2015) § 24.3 (b), p. 447
(“[i]f the prosecutor refuses to respond to a specific
pretrial request, stating that the material need not be
disclosed under Brady, the defense may ask the trial
court to examine the requested items in camera and
order disclosure if it should find the items to be exculpa-
tory and material”). Thus, if the defendant was unsatis-
fied with the prosecutor’s representation that the
journals did not contain any exculpatory evidence,
defense counsel could have asked for in camera review
by the trial court at that point, which counsel did not
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do. In camera review by the trial court of potentially
exculpatory evidence certainly is adequate protection
for the defendant’s constitutional rights under Brady.?*

Second, the defendant’s request is shortsighted. It
assumes that only the prosecutor handling the trial will

_2‘ We recognize that defense counsel asked for an immediate in camera
review of the journals for exculpatory material when their existence was
disclosed at trial. The trial court’s response was that the state had the
obligation to review the journals for exculpatory information. The defendant
did not claim before the trial court that the court incorrectly determined
that review of the journals for Brady material was for the prosecutor in
the first instance, he makes no such claim on appeal, and defense counsel
did not renew his request for an in camera review after the prosecutor
reported that the journals contained no exculpatory materials, with the
possible exception of the short excerpt.

We further note that the defendant requests on appeal that, “if this court
agrees that the prosecutors had the constitutional obligation to personally
review the journals,” and, “if further review of the journals is deemed
necessary [to determine whether the trial court’s failure to order the prosecu-
tors to do so was harmful error] . . . this court [either] conduct the Brady
review or remand the case [and order] that {the] prosecutors personally
conduct that review.” The defendant does not seek any alternative form of
relief if this court should reject his contention that a prosecutor is constitu-
tionally prohibited from delegating review. Accordingly, because we con-
clude that the prosecutor did not violate Brady by not personally reviewing
the journals, no further review is required. Thus, contrary to Justice D’Auria’s
suggestion in his concurring and dissenting opinion, there is no mystery as
to the reason that we have not addressed his “practical” approach; the
reason is that it was not raised on appeal.

The position of Justices Ecker and D’Auria, though billed as the “practical”
approach by Justice D’Auria, essentially embarks down a path of review
that has not been requested and is unwarranted. The cases cited by Justices
Ecker and D’Auria to support the conclusion that a remand to the trial court
for an in camera review is appropriate and necessary are inapposite. See
Pennsylvania v. Ritchie, 480 U.S. 39, 43, 57, 107 S. Ct. 989, 94 L. Ed. 2d 40
(1987); United States v. Stillwell, 986 F.3d 196, 200-201 (2d Cir. 2021); United
States v. Djibo, 730 Fed. Appx. 52, 55-56 (2d Cir. 2018); United States v.
Alvarez, 358 F.3d 1194, 1209 (9th Cir.), cert. denied sub nom. Valenzuela
v. United States, 543 U.S. 887, 125 S. Ct. 126, 160 L. Ed. 2d 148 (2004);
United States v. Rosario-Peralta, 175 F.3d 48, 56-57 (Ist Cir. 1999); United
States v. Griggs, 713 F.2d 672, 674 (11th Cir. 1983); United States v. Dansker,
537 F.2d 40, 65 (3d Cir. 1976), cert. denied, 429 U.S. 1038, 97 S. Ct. 732, 50
L. Ed. 2d 748 (1977), and cert. denied sub nom. Valentine v. United States,
429 U.S. 1038, 97 S. Ct. 732, 50 L. Ed. 2d 748 (1977), and cert. denied sub
nom. Diaco v. United States, 429 U.S. 1038, 97 S. Ct. 732, 50 L. Ed. 2d 748
(1977); State v. Pollitt, 199 Conn. 399, 406-407, 415-16, 508 A.2d 1 (1986);
State v. Gonzales, 186 Conn. 426, 435-36, 441 A.2d 852 (1982). Put simply,
these cases are distinguishable because, in each of them, the defendant
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have the requisite familiarity with the trial proceedings
and ignores the fact that very experienced individuals
other than the trial attorney may possess that familiar-
ity. For example, under the defendant’s proposed rule,
a highly experienced paralegal who has been trained
in the requirements of Brady and who sat by the prose-
cutor’s side during the entire trial, or a supervising
prosecuting attorney who had been supplied with the
transcript of the proceedings, could not conduct a
Brady review. Moreover, a rule that required the trial
prosecutor personally to conduct a Brady review might
result in extraordinary delays in the trial, depending on
the volume of records to be reviewed.

claimed on appeal either that the government had refused the defendant’s
request to review specific evidence for Brady material, or that the defendant
became aware of undisclosed evidence that was subject to disclosure under
Brady during or after trial. This is not the case here.

For the same reason, Justice D’Auria’s reliance on this court’s decision
in State v. Floyd, supra, 263 Conn. 732, as support for his suggestion that
we remand the case to the trial court to order the translation of the journals
and for further fact-finding is misplaced. See part IV of the concurring and
dissenting opinion. Floyd involved the discovery of potential Brady material
posttrial, while the defendant’s appeal was pending. See State v. Floyd,
supra, 730. Subsequent to Floyd, this court has made clear that “(w]e will
order a Floyd hearing to develop a potential Brady violation only in the
unusual situation in which a defendant was precluded from perfecting the
record due to new information obtained after judgment.” (Internal quotation
marks omitted.) State v. Ortiz, 280 Conn. 686, 713 n.17, 911 A.2d 1055 (2006).

As we explained, in the present case, the trial court ordered the state to
review the journals for Brady material, and that review occurred with the
full knowledge of the defendant as to exactly how that review was going
to take place; there was no refusal to review the journals. Following the
review, there was no request for additional relief that the trial court denied.
And the defendant has not identified on appeal any evidence that was subject
to Brady that the state failed to disclose. The defendant’s only claim on
appeal is that the prosecutor herself was required to conduct the review.
Notwithstanding the insistence to the contrary by Justices D’Auria and
Ecker, the defendant does not seek—and the state does not acquiesce in—
any additional form of relief should we reject this nondelegation claim. To
the extent that Justices D’Auria and Ecker rely on the defendant’s contention
that, if this court were to agree with his nondelegation claim (which we do
not), a Brady violation must exist because the nondisclosed portions of the
journals necessarily contain impeaching or exculpatory information, we
disagree with that contention. See footnote 14 of this opinion.
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Third, courts may adopt constitutional prophylactic
rules only when “the risk of a constitutional violation
is sufficiently great that simple case-by-case enforce-
ment of the core right is insufficient to secure that right

. . .7 (Footnotes omitted; internal quotation marks
omltted ) C. Rogers, supra, 98 B.U. L. Rev. b47. Case-
by-case enforcement is inadequate only when constitu-
tional protections are “not by their terms readily appli-
cable in the field”; (internal quotation marks omitted)
id., 553; or when there is an absence of “judicially man-
ageable standards.” Id., 554. In the present case, the
defendant has pointed to no evidence that prosecutors
or courts are experiencing difficulty in determining in
particular cases whether a person is qualified to con-
duct a Brady review. But cf. id. (before United States
Supreme Court’s adoption of prophylactic rule in Miranda
v. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d
694 (1966), “[c]ourts had struggled to determine whether
confessions were voluntary or whether, instead, a defen-
dant’s will was overborne” (internal quotation marks omit-
ted)). Thus, there is no reason to believe that case-by-
case enforcement is inadequate. If a defendant challenges
the qualifications.of the person who conducted the Brady
review, and the trial court finds that the person was unqual-
ified, it can order review by a qualified person. See, e.g.,
Batarfi v. Bush, 602 F. Supp. 2d 118, 120 (D.D.C. 2009)
(instructing government that “[a]ny delegation of a review
for exculpatory evidence to attorneys who do not under-
stand or are not familiar with Brady and its progeny . . .
is absolutely unacceptable and will not be tolerated”).
Courts also have the authority to dismiss the charges in
egregious cases? or to refer the prosecutor for disciplin-
ary proceedings.”

% See, e.g., Virgin Islands v. Fahie, 419 F.3d 249, 254-55 (3d Cir. 2005)
(“dismissal for a Brady violation may be appropriate in cases of deliberate
misconduct because those cases call for penalties [that] are not only correc-
tive but are also highly deterrent”).

% A prosecutor who fails to comply with his or her ethical obligation to
disclose exculpatory and mitigating evidence to the defendant may be
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Although the defendant in the present case argues, in
support of his proposed prophylactic rule, that, on the
basis of the record, this court cannot have “confidence
that the investigator [who conducted the Brady review]
was properly instructed about Brady’s requirements,” he
has not expressly raised a freestanding claim that, even
if this court should reject his request for a prophylactic
rule categorically barring the prosecutor from delegating
to anyone Brady review of records that come to light
during trial, we should find that this particular delegation
was improper. The defendant’s decision not to raise this
claim on appeal is probably for good reason: he did not
raise the issue of the adequacy of the investigator’s legal
training in the frial court, and, therefore, there are no
factual findings concerning the issue. There also are no
factual findings as to whether the investigator had suffi-
cient knowledge of the facts of this case and the nature
of the complainant’s testimony to conduct a Brady review.
Thus, if the defendant had made that unpreserved claim
on appeal, the record would be inadequate for review of
those issues. Unlike Justice Ecker, we decline to draw
negative conclusions regarding the investigator’s back-
ground from an incomplete and inadequate record.?

referred to professional disciplinary proceedings and subject to sanctions.
See In re Kurtzrock, 192 App. Div. 3d 197, 209, 213-15, 221, 138 N.Y.S.3d 649
(2020) (granting motion to confirm prosecutor’s suspension from practice
of law for two years after he removed favorable materials from disclosed
files and neglected, in several instances, to make any effort to comply
with rule of professional conduct requiring him to disclose to defendant all
information known to prosecutor “that tends to negate the guilt of the
accused, mitigate the degree of the offense, or reduce the sentence”); see
also Rules of Professional Conduct 3.8 (4) (prosecutor shall “{m]ake timely
disclosure to the defense of all evidence or information known to the prose-
cutor that tends to negate the guilt of the accused or mitigates the offense”);
Kylesv. Whitley, supra, 514 U.S. 437 (Brady “requires less of the prosecution
than the [American Bar Association] Standards for Criminal Justice, which
call generally for prosecutorial disclosures of any evidence tending to excul-
pate or mitigate™).

4 Justice Ecker would have us misapply State v. Golding, 213 Conn. 233,
239-40, 567 A.2d 823 (1989), as modified by In re Yasiel R., 317 Conn. 773,
781, 120 A.3d 1188 (2015), by addressing a cfaim that the defendant has not
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Although we reject the defendant’s request for a consti-
tutional prophylactic rule requiring prosecutors to person-
ally review evidence that comes to light during trial for
Brady material, we recognize that, when a prosecutor
obtains assistance from another person for purposes of
reviewing material for potential Brady information, and
that person fails to identify information that is, in fact,
subject to Brady, it is possible that that information may
never come to light. Accordingly, we pause here to reiter-
ate and emphasize “the unique responsibilities of the pros-
ecutor in our judicial system. A prosecutor is not only an
officer of the court, like every other attorney, but is also
a high public officer, representing the people of the [s]tate,
who seek impartial justice for the guilty as much as for
the innocent.” (Internal quotation marks omitted.) State
v. Stevenson, 269 Conn. 563, 571-72, 849 A.2d 626 (2004);
see, e.g., Rules of Professional Conduct 3.8, commentary
(“[a] prosecutor has the responsibility of a minister of
justice and not simply that of an advocate”). As the United
States Court of Appeals for the Ninth Circuit stated in

raised on appeal, namely, that, even if the prosecutor was not constitutionally
required to personally review the journals, this particular investigator was
unqualified to do so. See part II of the dissenting opinion. Even if the
defendant had raised that claim, the record would be inadequate for review
under the first prong of Golding. See, e.g., State v. Brunetti, 279 Conn. 39,
53, b8, 63-64, 901 A.2d 1 (2006) (under first prong of Golding, record was
inadequate to review defendant’s claim that consent of both present joint
occupants of premises is necessary for search when issue of one occupant’s
consent was not before trial court, and, therefore, facts relevant to that
occupant’s consent were not adduced), cert. denied, 549 U.S. 1212, 127 S.
Ct. 1328, 167 L. Ed. 2d 85 (2007). Because the defendant has not raised that
claim on appeal, we need not consider whether we should adopt an exception
to the Golding requirement of an adequate record for review in cases in
which the defendant has failed to claim before the trial court that the person
who conducted the Brady review was unqualified to do so and remand such
cases to the trial court for further factual findings on the issue. But cf. State
v. Ortiz, 280 Conn. 686, 713 n.17, 911 A.2d 1055 (2006) (“[w]e will order a
Floyd hearing to develop a potential Brady violation only in the unusual
situation in which a defendant was precluded from perfecting the record
due to new information obtained after judgment” (internal guotation
marks omitted)).
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United States v. Alvarez, 86 F.3d 901 (9th Cir. 1996), cert.
denied, 519 U.S. 1082, 117 S. Ct. 748, 136 L. Ed. 2d 686
(1997), “[b]ecause the government’s failure to turn over
exculpatory information in its possession is unlikely to be
discovered and thus largely unreviewable, it is particularly
important for the prosecutor to ensure that a careful and
proper Brady review is done. Delegating the responsibility
to a nonattorney police investigator to review his own
and other officers’ rough notes to determine whether they
contain Brady . . . information is clearly problematic.
Although we have held that the [trial] court cannot order
[a prosecutor] personally to review law enforcement per-
sonnel files . . . we see little justification and much dan-
ger to both the prosecutor’s reputation and the quality of
justice her office serves for a prosecutor not to review
personally those materials directly related to the investiga-
tion and prosecution of the defendants, such as a testifying
officer’s surveillance notes.” (Citations omitted.) Id., 905.

Indeed, it is the obligation of the prosecutor, not the
defendant or the courts, to ensure, in the first instance,
that the principles of justice that underlie Brady are fully
served. See, e.g., United States v. Jennings, supra, 960
F.2d 1490 (prosecutor “is responsible for compliance with
the dictates of Brady and its progeny™); United States v.
Cadet, 727 F.2d 1453, 1467 (9th Cir. 1984) (“[t]he prosecu-
tor’s oath of office, not the command of a federal court,
should have compelled the government to produce any
favorable evidence in the personnel records”). We there-
fore believe that, regardless of when the state becomes
aware of potentially exculpatory information or how the
information comes to light, it is the better practice for
prosecutors personally to review the information, or at
least to seek assistance from attorneys, or other qualified
staff members, who have received comprehensive training
in the requirements of Brady and who are sufficiently
knowledgeable about the case, including possible defenses,
to appreciate the import of the information under review.

40a



Page 74 CONNECTICUT LAW JOURNAL June 18, 2024

340 JUNE, 2024 349 Conn. 300
State ». Andres C.

We emphasize that the review for Brady material is
quintessentially a prosecutor’s role, and the prosecutor
bears ultimate responsibility for compliance with Brady.
See, e.g., General Statutes § 54-86¢ (a) (“the state’s attor-
ney, assistant state’s attorney or deputy assistant state’s
attorney in charge of the case shall disclose any excul-
patory information or material which he may have with
respect to the defendant whether or not a request has
been made therefor”); accord Practice Book § 40-11 (b).
For example, the United States Department of Justice
policies and procedures provide that “prosecutors must
ensure that the material is reviewed to identify dis-
coverable [Brady] information. It would be preferable
if prosecutors could review the information themselves
in every case, but such review is not always feasible
or necessary. The prosecutor is ultimately responsible
Jor compliance with discovery obligations. .
Because the responsibility for compliance with discov-
ery obligations rests with the prosecutor, the prosecu-
tor’'s decision about how to conduct this review is
controlling. This process may involve agents, parale-
gals, agency counsel, and computerized searches.
Although prosecutors may delegate the process and set
forth criteria for identifying potentially discoverable
information, prosecutors should not delegate the disclo-
sure determination itself.” (Emphasis altered.) U.S.
Dept. of Justice, Justice Manual, tit. 9, 9-5.002 (Step 2),
available at https:/www.justice.gov/jm/jm-9-6000-issues-
related-trials-and-other-court-proceedings#9-5.002 (last vis-
ited June 11, 2024).

* Similarly, the Connecticut Division of Criminal Justice
recognizes the central role the prosecutor plays in the
Brady process: “The prosecutor is deemed to possess all
favorable evidence, and is deemed to know if any member
of the prosecution team possesses favorable evidence, even
if the prosecutor does not have actual possession or knowl-
edge of that favorable evidence.” Office of the Chief State’s
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Attorney, Connecticut Division of Criminal Justice Policies
and Procedures (July, 2022) Policy 512a (Policy Regarding
Disclosure of Exculpatory & Impeachment Evidence), p.
2. We have recognized as much. See Demers v. State, 209
Conn. 143, 153, 547 A.2d 28 (1988) (collective knowledge
of entire prosecution team imputed to prosecutor).

With respect to voluminous discovery material, in order
to avoid an inadvertent failure to disclose Brady material,
“prosecutors may discharge their disclosure obligations by
choosing to make the voluminous information available to
the defense.” U.S. Dept. of Justice, supra, 9-5.002 (Step 1),
see id. (Step 3) (“[p]rosecutors are encouraged to provide
broad and early discovery consistent with any countervail-
ing considerations”); see also id. (Step 2) (“[i]n cases involv-
ing voluminous evidence obtained from third parties,
prosecutors should consider providing defense access to
the voluminous documents to avoid the possibility that a
well-intentioned review process nonetheless fails to identify
material discoverable evidence”). In sum, a prosecutor may
seek assistance in reviewing discovery for potential Brady
material from someone with competency and an under-
standing of the full scope of the prosecutor’s responsibility
under Brady. That individual also must have an understand-
ing of the specific details of the case. The prosecutor him-
self, however, remains constitutionally, professionally and
ethically accountable for that individual's performance.

As we explained, the defendant has not expressly raised
a freestanding claim that the particular delegation of Brady
review in this case was improper because the investigator
was not adequately trained to conduct a review for Brady
material or was not sufficiently familiar with the facts of
the case. Indeed, when the prosecutor informed the trial
court that a Spanish-speaking investigator would conduct
the review, the defendant and his counsel did not object
to this approach and agreed that a translation was not
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necessary.? See footnotes 4 and 21 of this opinion. Because
prosecutors have no constitutional obligation personally to
conduct a review for Brady material that comes to light
during trial, we conclude that the Appellate Court correctly
determined that the prosecutor was not constitutionally
required to personally review the complainant’s journals
for Brady material

Justice Ecker concludes in his dissent that, to the con-
trary, “the investigator’s review of the complainant’s jour-
nals for Brady material was not constitutionally adequate,
and, therefore, the journals were suppressed . . . within
the meaning of Brady.” Part Il of the dissenting opinion. To
the extent that Justice Ecker concludes that the particular
investigator who conducted the Brady review did not pos-
sess the legal training and knowledge required to conduct
a Brady review and was unqualified to translate the jour-

% In any event, the focus of Justices D’Auria and Ecker on obtaining a
translation misses the point. In fact, the defendant barely mentions the lack
of a translation in his briefs to this court, which is not surprising given his
and defense counsel’s agreement in the trial court that a translation was
not necessary. In the end, it is not the translation that is at the crux of the
question here but, rather, the review for Brady material. We have rejected
the defendant’s claim that a prosecutor cannot ask a qualified individual to
conduct a Brady review of evidence that comes to light during trial. Thus,
delegation is not constitutionally prohibited regardless of whether the
records are in English, and translation of the journals into English would
not resolve our disagreement with Justices D’Auria and Ecker over who is
required to review them.

% Justice Ecker would go much farther and, relying on Kyles v. Whitley,
supra, 514 U.S. 437-48, concludes that the individual prosecuting attorney
or a trained attorney on the prosecution team has an obligation, not just to
disclose exculpatory evidence, but also to personally review at least certain
evidence to fulfill the disclosure obligation. See part II of the dissenting
opinion. The problem is that the United States Supreme Court nowhere in
Kyles sets forth such a review requirement. Rather, the statements from
Kyles relied on by Justice Ecker were made in response to the argument that
a prosecutor is not responsible for disclosing exculpatory or impeachment
material in the hands of the police that the prosecutor does not know about.
See Kyles v. Whitley, supra, 438. The Supreme Court in Kyles confirmed
that the prosecutor is responsible under Brady for any failure to disclose
exculpatory evidence to the defense, even if the police have not revealed
the evidence to the prosecutor. See id., 437-38. The ultimate responsibility
for disclosure rests with the prosecutor. See id.
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nals, as we already explained, the defendant has not raised
any such claim on appeal. The defendant also did not raise
any such claim before the trial court, and, consequently,
there are no factual findings concerning this issue.” It is

% Justice Ecker asserts that, when the prosecutor gave four pages of the
journals to the trial court for an in camera review, she represented to the
trial court that they did not contain Brady material “but, instead, were
subject to in camera review under . . . § 54-86f (a) [the rape shield statute]
because they involved evidence of the complainant’s sexual conduct.” Foot-
note 21 of the dissenting opinion. Justice Ecker contends that “one of those
pages contained Brady material that went unrecognized and unacknowl-
edged by the prosecutors,” and this fact “demonstrates conclusively” that
the prosecutor herself was unable to recognize Brady material. Id. In turn,
Justice Ecker contends, this “casts doubt on the propriety of delegating
that responsibility to a nonlawyer instructed by the prosecutors . . . .” Id.
We disagree.

It is true that, before disclosing the four pages to the trial court for review,
the prosecutor stated that the material was not exculpatory and that defense
counsel was not entitled to cross-examine the complainant on that material,
which involved an account of prior sexual conduct that the complainant
later testified was counterfactual, because the four pages were protected
by § 54-86f, the rape shield statute.

We acknowledge that the prosecutor’s statement that the excerpts from
the journals were not subject to Brady is somewhat confounding. The rape
shield statute created no obligation for the prosecutor to disclose evidence
of the complainant’s sexual conduct to the defendant. Rather, the statute
provides that evidence of the complainant’s sexual conduct is inadmissible
unless that evidence is subject to one of the statutory exceptions. For
purposes of this case, the relevant exceptions are set forth in subdivision
(2) of § 54-86f (a), which provides that such information is admissible on
the issue of a complainant’s credibility if the complainant has testified on
direct examination as to his or her sexual conduct, and in subdivision (4)
of § 54-86f (a), which provides that the information is admissible if it is “so
relevant and material to a critical issue in the case that excluding it would
violate the defendant’s constitutional rights.” We have recognized that subdi-
vision (4) contemplates a Brady review. See Demers v. State, supra, 209
Conn. 160 (evidence that is subject to Brady is subject to exception set
forth in what is now § 54-86f (a) (4)).

Whatever the prosecutor’s reason may have been for providing the
excerpts to the trial court, it is clear that the court understood that it
was reviewing them for Brady material. After the prosecutor provided the
excerpts to the trial court, although the court initially stated that “the state
[is] not ask[ing] [it] to review [the excerpts] for Brady material” but was
requesting review pursuant to the rape shield statute, the court then immedi-
ately observed that “the [rape shield] statute authorizes the [prosecutor] to
ask a judge to review [evidence subject to the statute for] potential Brady
material to determine whether it was in fact exculpatory and should be
turned over to the defendant,” and asked the parties whether it should refer
the matter to another judge to make that determination. Shortly thereafier,
the trial court again observed that, under the rape shield statute, “certain
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axiomatic that appellate courts cannot find facts in the first
instance. See, e.g., Gianetti v. Norwalk Hospital, 266 Conn.
544, 560, 833 A.2d 891 (2003). Thus, the record is inadequate
for review. Indeed, had the state known that the investiga-
tor’s qualifications would be subject to scrutiny on appeal,
it might have sought to present additional ones.

To the extent that Justice Ecker suggests that 1o one but
the prosecutor constitutionally could perform the Brady
review under the circumstances present here, for the rea-
sons set forth previously, we cannot agree. Justice Ecker
cites numerous authorities for the propositions that the
ultimate responsibility for complying with Brady rests with
the prosecutor and that compliance with Brady requires
specialized legal training and the exercise of judgment—
propositions with which we have no quarrel. But neither
Justice Ecker nor the defendant has cited, and our research
has not revealed, a single case in which a court has con-
cluded that the government violated Brady merely because
the records at issue were not personally reviewed by the
prosecutor.® No such prophylactic rule is necessary

material . . . should be turned over to the defendant,” and asked the parties
a second time whether they objected to the court’s reviewing the excerpts
for such material. The parties agreed that the trial court could conduct the
review. We further note that the trial court earlier explained to the state
its obligation by stating that, “if there’s anything that the state is uncertain
as to whether it’s exculpatory, [it] can provide those portions of the journals
to [the court], and [it] will review them in camera to determine whether
they should be disclosed to defense counsel.”

Thus, although the prosecutor’s statement that the four pages contained
no Brady material was not correct, because the trial court conducted the
Brady review after the prosecutor asked the trial court to conduct an in
camera review, and the defendant received the information to which he
was constitutionally entitled, we decline to draw the inference that other
aspects of the Brady review were inadequate. Furthermore, even if the
prosecutor may have made a mistake in her Brady analysis as to one
document, that would not demonstrate conclusively that she did not under-
stand her obligations under Brady. Finally, we again note that the defendant,
after learning that there was at least one page of exculpatory material in
the journals, never asked the court to conduct a further in camera review
of the journals for additional Brady material.

% Contrary to Justice Ecker’s contention that the review here resulted in
suppression; see footnote 25 of the disserting opinion; as the state points
out, the defendant does not claim that the state “suppressed” favorable
information in violation of Brady, which is ordinarily an element of a Brady
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because a case-by-case review and the available judicial
standards adequately protect a defendant’s constitutional
rights. To be sure, the defendant was free to challenge
the qualifications of the investigator to conduct the Brady
review at trial or to ask the trial court for an in camera
review afler the prosecutor indicated that, with the excep-
tion of the short excerpt, the journals contained no Brady
material. We therefore decline to adopt a gratuitous Brady
requirement that no other court has recognized simply as
a hook on which to hang relief that would not have been
necessary if the defense had taken advantage of adequate
existing procedures.

" The judgment of the Appellate Court is affirmed.

In this opinion ROBINSON, C. J., and McDONALD, DAN-
NEHY and BRIGHT, Js., concurred.

McDONALD, J., concurring. “Criminal discovery is
not a game. It is integral to the quest for truth and
the fair adjudication of guilt or innocence.” Taylor v.
Illinois, 484 U.S. 400, 419, 108 S. Ct. 646, 98 L. Ed. 2d
798 (1988) (Brennan, J., dissenting). All too often, when
it comes to discovery obligations, parties improperly
shift their focus from an orderly quest for truth and
allow the discovery process to devolve into “an adver-
sary game.” (Internal quotation marks omitted.) State
v. Morales, 232 Conn. 707, 723, 657 A.2d 585 (1995).
The law, however, does not avert its focus from the
quest for truth. It is for this reason that our law provides
fulsome discovery procedures for material information
relevant to the defense of a criminal defendant. Our

claim; see, e.g., State v. Floyd, supra, 2563 Conn. 736; but claims only that
the procedure that the state used to review the journals was constitutionally
inadequate. Although the state is correct, we underscore that, in order to
ensure a meaningful review for exculpatory material, Brady requires that
the person conducting the review be knowledgeable about “the meaning of
exculpatory evidence and the principles set forth in Brady . . . .” (Citation
omitted.) Batarfi v. Bush, supra, 602 F. Supp. 2d 119-20; as well as the
facts of the case being prosecuted.
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criminal justice system is at its best when the court
and the parties to a criminal prosecution are mindful
of the truth seeking function of the discovery process
and, through it, a criminal trial.

Although I join the majority opinion, 1 write sepa-
rately to emphasize the proper scope of criminal discov-
ery and because I believe that the complainant’s
journals, in which she had written about her relation-
ship with the defendant, Andres C., and his sexual abuse
of her, were most likely discoverable pursuant to Prac-
tice Book § 40-11. Nevertheless, because the defendant
did not rely on § 40-11 before the trial court, or assert
that argument before either the Appellate Court or this
court, this cannot serve as a basis to reverse the judg-
ment of the Appellate Court.

The complainant and the defendant, the complain-
ant’s uncle, lived with the complainant’s grandmother.
State v. Andres C., 208 Conn. App. 825, 828, 266 A.3d
888 (2021). During the period that the complainant and
the defendant were living at the grandmother’s house,
there were numerous incidents of sexual abuse. Id.,
828-29. This continued after the complainant moved
out of her grandmother’s house. Id., 829. When she
was sixteen years old, the complainant began seeing a
therapist, and she disclosed the sexual abuse by the
defendant. Id. The defendant was ultimately charged
with sexual assault in the third and fourth degrees and
risk of injury to a child. Id.

On the first day of trial, during the state’s redirect
examination of the complainant, one of the prosecutors
inquired whether the complainant had ever seen her
therapy records. Id., 844-45. The complainant responded:
“I have my journals. . . . I don’t have—I don’t know
[the therapist’s] records, but I have my journals.”! Upon

'It appears that neither the prosecutors nor defense counsel had pre-
viously been aware of these journals.
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further inquiry, the complainant stated: “For the jour-
nals, [the therapist] would have me write a lot about
either my relationship to [the defendant], with [the
defendant], how the abuse happened. I would reflect a
lot on how it made me feel, how I was missing, why I
didn’t want to talk. Sometimes in the journal we’d write
about—like if I was having family fights, so my journals
are the abuse that I lived with him, but also family fights
with my siblings and my rom.” The complainant “also
stated that the journals were her words through ther-

”

apy . ...

On recross-examination, defense counsel asked the
complainant whether she had reviewed her journals
prior to testifying. The complainant “responded that
she had looked at a ‘few pages’ in one of her journals.”
State v. Andres C., supra, 208 Conn. App. 845. The
complainant clarified that the journals were written
while she was in therapy and that they were the best
record of what happened. Id., 845—46.

Defense counsel then requested an in camera review
of the complainant’s journals. Id., 846. Defense counsel
also suggested that the trial court review the journals
for exculpatory material. Id. “The court responded that
the obligation to review the journals for exculpatory
material rested with the prosecutors and that, if there
was a claim of privilege, it would conduct an in camera
review. Defense counsel responded: ‘I am asking for it
as discovery; however, I was trying to be as respectful
as I could be to the complainant.’ The court then sug-
gested a further discussion of this issue in chambers
and mentioned the possibility of recalling the [com-
plainant] as a witness, if necessary.” Id.

The following day, the trial court summarized the
discussions that had occurred in chambers. Id. The
court explained that the journals should be reviewed
by the state to determine if anything in the journals,
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totaling approximately 200 pages, comprises state-
ments by the complainant concerning the incidents in
question and whether there was any exculpatory mate-
rial. Id. The court instructed the prosecutors to turn
over any material concerning the sexual assault allega-
tions and any exculpatory material. Id., 846-47. The
court also noted that, because the journals were written
in Spanish, the prosecutors needed the assistance of
someone on their staff to interpret the journals. Id.,
847. Both the prosecutors and defense counsel agreed,
and neither raised any objection to proceeding in that
manner. Id.

The next day, the trial court placed the following
order on the record: “It is my order that the state review
those journals to determine if there is any exculpatory
information with respect to those journals that need[s]
to be disclosed to the defendant, and that includes any
inconsistent statements and any statements regarding
the therapy method used that may have fostered or . . .
instructed [the complainant] to use her imagination or
[to] speculate or embellish as to what happened, but,
basically, the . . . state needs to review those journals
under its Brady obligations® and . . . [to] turn over to
the defendant anything that is exculpatory.” (Footnote
added; internal quotation marks omitted.) Id. After the
state completed its review, the prosecutors submitted
four pages from the journals for review by the trial
court. Id., 848-49. The trial court “determined that one
page should be disclosed to the defense.” Id., 849.

The issue addressed in part I of the majority opinion
is whether the defendant was entitled to a copy of
the complainant’s journals. The defendant contended
before the Appellate Court; id., 851; and now contends
before this court, that he was entitled to disclosure of

2 See Brady v. Maryland, 373 U.S. 83, 87, 83 S. Ct. 1194, 10 L. Ed. 2d
215 (1963).
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the journals under Practice Book §§ 40-13A and 40-
15 (1). Although not argued by the defendant, I write
separately because I believe that the journals were most
likely discoverable under Practice Book § 40-11 and to
note that nothing in the majority opinion should be read
to preclude such a disclosure under that provision.

I begin with the well settled principle that “our consti-
tution imposes certain obligations on the state to ensure
that the criminal trial is a search for truth, not an adver-
sary game.” (Internal quotation marks omitted.) State
v. Morales, supra, 232 Conn. 723; see also, e.g., State
v. Artis, 314 Conn. 131, 155, 101 A.3d 915 (2014). This
is because “[t]he ends of justice will best be served by
a system . . . [that] gives both parties the maximum
possible amount of information with which to prepare
their cases and thereby reduces the possibility of sur-
prise at trial.” (Internal quotation marks omitted.) State
v. Bronson, 258 Conn. 42, 54, 779 A.2d 95 (2001). As a
result, “[t]he purpose of criminal discovery is to prevent
surprise and to afford the parties a reasonable opportu-
nity to prepare for trial.” (Internal quotation marks
omitted.) State v. Tutson, 278 Conn. 715, 744-45, 899
A.2d 598 (2006). It is to this end that “our law . . .
provides liberal discovery procedures for criminal
defendants, both as a matter of right . . . and as mat-
ters for the discretion of the [trial] court . . . .” (Inter-
nal quotation marks omitted.) State v. Malave, 250
Conn. 722, 732, 737 A.2d 442 (1999), cert. denied, 528
U.S. 1170, 120 S. Ct. 1195, 145 L. Ed. 2d 1099 (2000).
Indeed, the Division of Criminal Justice admirably
acknowledges that “providing a defendant with discov-
exy is one of the ways that the state ensures a just result
in every case and protects the defendant’s constitu-
tional right to a fair trial.” Office of the Chief State’s
Attorney, Connecticut Division of Criminal Justice Poli-
cies and Procedures (October 6, 2023) Policy 512 (Dis-
covery), p. 1. The division also advises prosecutors that,
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“l[iln many cases, prosecutors may maintain an ‘open
file’ policy allowing the defense to have access to the
case file. An ‘open file’ policy is often beneficial and
can advance the interests of justice, but prosecutors
cannot rely on such a policy to satisfy their disclosure
obligations.” Id., p. 8.

- With this background in mind, I turn to Practice Book
§ 40-11 (a), which provides in relevant part: “Upon writ-
ten request by a defendant filed in accordance with
Section 41-6 and without requiring any order of the
judicial authority, the prosecuting authority, subject to
Section 40-40 et seq., shall promptly, but no later than
forty-five days from the filing of the request, unless
such time is extended by the judicial authority for good
cause shown, disclose in writing the existence of, pro-
vide photocopies of, and allow the defendant in accor-
dance with Section 40-7, to inspect, copy, photograph
and have reasonable tests made on . . . (1) [ajny
books, tangible objects, papers, photographs, or docu-
ments within the possession, custody or control of any
governmental agency, which the prosecuting authority
intends to offer in evidence in chief at trial or which
are material to the preparation of the defense or which
were obtained from or purportedly belong to the defen-
dant . . . .” (Emphasis added.)

In short, if a defendant files a written request for
discovery under Practice Book § 40-11, the state is
required to turn over any books, tangible objects, papers,
photographs, and documents within the state’s posses-
sion if (1) the state intends to offer the items into evi-
dence, (2) the items are material to the preparation of
the defense, or (3) the items were obtained from, or
belong to, the defendant. Once such arequest is made in
writing, the state has a continuing obligation to disclose
such materials to the defendant. See Practice Book
§ 40-3 (“[i]f prior to or during trial a party discovers
additional material previously ordered to be disclosed
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or which the party is otherwise obligated to disclose,
such party shall promptly notify the other party and
the judicial authority of its existence”).

The second circumstance in which a defendant is
entitled to discovery-—when it is material to the prepa-
ration of the defense—is a significant provision of our
rules of criminal procedure that may provide critical
evidence that a defendant may not be able to obtain
otherwise. This language is critical to effectuating the
goal of robust discovery of material information in the
possession of the state to ensure that the criminal trial
is a search for the truth. The history of Practice Book
§ 40-11 confirms that fact and reveals that the phrase
“material to the preparation of the defense” in § 40-11
(a) (1) was intentionally included in order to broaden
the scope of our rules of discovery with respect to
information that must be furnished by the state to a
criminal defendant.

" In or around 1976, the Rules Committee of the Supe-
rior Court, with the approval of the Chief Justice and
the Chief Court Administrator, created the Advisory
Committee to Revise the Criminal Rules, the members
of which were recommended by the chief judges of the
Superior Court and the Court of Common Pleas, the
chief state’s attorney, the chief public defender and
the president of the Connecticut Bar Association. See
Connecticut Judicial Dept., Foreword to Proposed
Rules of Criminal Procedure (Final Draft January, 1976)
p. iii. The selected membership was comprised of a
preeminent group of prosecutors, public defenders, pri-
vate practitioners, and judges, and was chaired by Judge
(later Justice) David M. Shea. The Advisory Committee
was tasked with undertaking a comprehensive revision
and consolidation of the rules of criminal procedure.
See id. Relevant to this case, the Advisory Committee’s
final draft of proposed rule 19 provided that, upon writ-
ten motion made by a defendant, the prosecuting authority
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shall disclose “[a]dequately identified books, tangible
objects, papers, photographs, or documents which are
within the possession, custody, or control of any state
agency, and which are material to the preparation of
his defense or are intended for use by the prosecuting
authority, as evidence in chief at trial . . . .” (Emphasis
added.) Connecticut Judicial Dept., Proposed Rules of
Criminal Procedure (Final Draft January, 1976) p. 40
(proposed criminal procedure rule 19 (a) (3)). The edi-
tor’s note to proposed rule 19 (a) provides that the pro-
vision “enlarges the items discoverable by the defen-
dant as of right.” Id., p. 41 (editor’s note to proposed
rule 19 (a)); see also L. Orland, Connecticut Criminal
Procedure (1976) p. 102 (commentary to Practice Book
(1963) § 2162 (effective October 1, 1976)) (this section is
“[a] broad provision, an expansion of existing practice,
[that] enumerates items [that] are discoverable as of
right” (footnote omitted)). Proposed rule 19 was
adopted by the judges of the Superior Court, as drafted,
in 1976 as § 2152. See Practice Book (1963) § 2152 (3)
(effective October 1, 1976).

In 1981, § 2152 was renumbered § 741 but remained
substantively unchanged. In 1994, however, the Crimi-
nal Division Task Force recommended to the Rules
Committee that it remove subdivision (3) of § 741,
which included the “material to the preparation of the
defense” language.? Criminal Division Task Force, Supe-
rior Court Criminal Rules (Final Draft June 14, 1994)
§ 741, p. 66. During the public hearing on the proposed
changes to § 741, however, Chief Public Defender Gerard
A. Smyth emphasized the policy behind the discovery

3 The task force comment to § 741 provides that the “proposal is patterned
after [N.Y. Crim. Proc. Law § 240.20 (repealed January 1, 2020)], and suggests
a concept of limited discovery on demand rather than on court order.”
Criminal Division Task Force, Superior Court Criminal Rules (Final Draft
June 14, 1994) p. 67. The task force did not offer any substantive reason or
rationale as to why it sought to substantially scale back discovery that would
be material to the preparation of a defense.
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rules, stating: “If the public policy behind the proposed
changes to the discovery rules is to make the trial more
of a search for truth, as the commentary states, then I
submit that disclosure of police reports prior to pretrial
would be consistent with this policy.” (Emphasis
added.) Public Hearing on Proposed Superior Court
Rules Before the Rules Committee of the Superior Court
(June 5, 1995) p. 13 (Rules Committee Public Hearing).
Significantly, the public defender for the judicial district
of Stamford-Norwalk, Attorney Joseph G. Bruckmann,
charitably noted that the task force, “perhaps through
oversight, ha[d] eliminated the category of items mate-
rial to the preparation of the defense” in § 741. Id., p.
19. He emphasized the importance of this language,
explaining that he could “recall, in more than one case,
significant pieces of evidence [he had] introduced at
trial in support of the [defense’s] theory of the case
that were generated through the initial police investiga-
tion. For instance, crime scene photographs [that] were
not obtained from the defendant, did not purportedly
belong to him and were not introduced by the state.”
Id. Attorney Bruckmann concluded by stating: “If the
desire in amending this provision is to enhance the
search for truth, the Rules Committee proposal cer-
tainly, as worded now, does not further that objective
and is, in fact, more restrictive than our present rule.” Id.

The Rules Committee flatly rejected the task force’s
proposed deletion of the “material to the preparation
of the defense” language and, instead, moved that lan-
guage to subdivision (2) of § 741; see 57 Conn. L.J., No.
4, p. 44C (July 25, 1995); and the judges of the Superior
Court agreed with the Rules Committee’s recommenda-
tion to retain the language. Since that time, this provi-
sion was renumbered; see Practice Book § 40-11; but
it has remained substantively unchanged.

It is evident that, throughout the history of Practice
Book § 40-11 and its predecessor provisions, going back
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to 1975, the “material to the preparation of the defense”
language was specifically contemplated and deemed
necessary for inclusion by the Rules Committee and,
through the committee, the judges of the Superior Court
as a whole. As Attorney Bruckmann noted, there may
be “significant pieces of evidence” that defense counsel
may wish to enter into evidence in support of the
defense’s theory of the case that would otherwise be
unobtainable because the prosecuting authority does
not intend to offer the materials as evidence-in-chief
and the items were not obtained from, and did not
purportedly belong to, the defendant. Rules Committee
Public Hearing, supra, p. 19. Therefore, in keeping with
the history of § 40-11, which reflects that it is a “broad
provision . . . [and] an expansion of existing prac-
tice”; L. Orland, supra, p. 102; I emphasize that nothing
in the majority opinion precludes a defendant from
seeking the discovery of items, such as the complain-
ant’s journals, pursuant to § 40-11 when they are mate-
rial to the preparation of the defense.

‘In this case, there is no contention that the state
intended to offer the journals into evidence or that
the journals were obtained from, or belonged to, the
defendant. Accordingly, under Practice Book § 40-11,
the defendant most likely would have been entitled to
the journals in the course of discovery because they
were “material to the preparation of the defense . . . .”
Practice Book § 40-11 (a) (1). There can be little doubt
that the journals, which contained information about
the complainant’s relationship with the defendant and
how the alleged abuse happened, would be material to
the preparation of the defendant’s defense. The com-
plainant admitted that the journals, which were written
closer to the time of abuse than the time of her testi-
mony, were the best evidence of what had happened.
Although the circumstances under which the state came
into possession of the journals were certainly unusual,
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the state has a continuing obligation to disclose dis-
coverable material to the defendant, even when it
comes to light during trial. See Practice Book § 40-3.

The problem in this appeal, however, is clear. The
defendant failed to raise a claim before this court or
the Appellate Court regarding Practice Book § 40-11.
Accordingly, § 40-11 cannot serve as a basis to reverse
the judgment of the Appellate Court. Nothing in the
logic of the majority opinion, in my view, would pre-
clude the disclosure of such material in another case
following a proper request for discovery under § 40-11
that requests such books, tangible objects, papers and
documents from the state, as the journals would have
been material to the preparation of the defense.

For the foregoing reasons, I respectfully concur.

D’AURIA, J., concurring in part and dissenting in part.
When a court is presented with a case posing a unique
set of facts amid a legal landscape that is not well
developed, often, the most prudent course is to opt for
a practical solution. This is such a case. And while I
accept my share of responsibility for the delay in decid-
ing this case, the most practical solution has always
been right in front of us: remand the case to the trial
court to order an official translation of the complain-
ant’s journals from Spanish to English. This simple step
is appropriate under our rules of practice, is supported
by our own case law and case law from other courts,
and would resolve an unusual dilemma sooner than
awaiting a collateral proceeding, serving the interests
of the complainant, the parties, and the judicial system.
I do not understand the majority’s resistance to this
commonsense solution, and I therefore respectfully dis-
sent as to part II of the majority opinion. I concur with
part I of the majority opinion except for footnote 10,
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with which I disagree and which, in my view, is not
necessary to the opinion.

I

Prosecutors in the present case encountered a situa-
tion that challenged their conventional obligations to
disclose to the defendant, Andres C., any exculpatory
or impeachment evidence in their exclusive possession.
See generally Brady v. Maryland, 373 U.S. 83, 83 S. Ct.
1194, 10 L. Ed. 2d 215 (1963). The complainant, the
state’s main witness, revealed for the first time during
her redirect testimony that, at her therapist’s sugges-
tion, she had kept journals that documented some of
the defendant’s alleged abuse of her. That these journals
promptly came into the state’s possession, which the
state does not dispute, meant it had a duty to review
them to determine if they contained Brady material.
See, e.g., Strickler v. Greene, 527 U.S. 263, 278, 119 S.
Ct. 1936, 144 L. Ed. 2d 286 (1999) (pursuant to Brady,
state must “disclose to the defense all exculpatory evi-
dence known to it—or in its possession” (internal quota-
tion marks omitted)); Peeler v. Commissioner of
Correction, 170 Conn. App. 654, 700, 15656 A.3d 772
(“Brady requires the state to disclose all evidence in
its exclusive possession that is favorable to the defen-
dant and material. . . . Brady does not require the
state to obtain and disclose evidence in the exclusive
possession of a private, third party entity.” (Citation
omitted.)), cert. denied, 325 Conn. 901, 157 A.3d 1146

(2017).

As prosecutors sought to comply with their affirma-
tive constitutional obligation under Brady, at least two
problems confronted them. First, although Brady claims
most often involve either pretrial or posttrial skirmishes
over potentially exculpatory evidence, these journals
came to light during the complainant’s testimony on
the first day of trial. See United States v. Agurs, 427
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U.S. 97, 103-107, 96 S. Ct. 2392, 49 L. Ed. 2d 342 (1976)
(enumerating three circumstances in which Brady claims
often arise, all occurring either before or after trial).
Although the parties were trying the case to the court
and not a jury, presumably, the court planned for the
case to proceed apace. Second, the victim recorded her
journals in Spanish, and the record does not reflect that
any of the other participants in this trial spoke Spanish,
or spoke it well enough to translate the journals in a
way that would be useful to the state, the defendant,
or the court.!

Both the majority and the dissent detail sufficiently
the procedure trial prosecutors undertook to have the
complainant’s journals reviewed by an investigator in
their office (reported to be bilingual), the limited disclo-
sure made to defense counsel from the journals after
that review, and the defendant’s claim concerning those
journals on which the parties are at issue on appeal. I
will not repeat how that issue has arrived before us.
The majority concludes that “the prosecutor did not
violate Brady by not personally reviewing the journals”
but, instead, delegating® that review to a subordinate.

! Another challenge to any review or use of the journals is that the com-
plainant’s testimony suggested both that her journals were the “best record”
of her allegations of the defendant’s abuse and also that, at her therapist’s
request, she sometimes used these journals for therapeutic exercises that
were hypothetical in nature. Therefore, she did not claim that the journals
were necessarily in all instances accurate accounts of the abuse. For exam-
ple, she testified: “{My therapist] would have me write a lot about either
my relationship to [the defendant], with [the defendant], how the abuse
happened. I would reflect a lot on how it made me feel, how I was missing,
why I didn’t want to talk. Sometimes in the journal, we'd write about—like
if I was having family fights, so my journals are the abuse that I lived with
him, but also family fights with my siblings and my mom.” The complainant
also agreed with defense counsel when he asked her on cross-examination
if the journals were her “words through therapy . . . .”

2 The majority eschews use of the word “delegate.” I do not understand
its aversion to the word. I use the word “delegate” for two reasons. First,
it is the word both the Appellate Court and the state use. Second, the
euphemisms used to describe the prosecutors’ assignment of the chore of
translating the journals to the investigator fail because they are inaccurate.
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This conclusion leads the majority to reject the defen-
dant’s calls to adopt a prophylactic rule requiring prose-
cutors to personally review records that come to light
during trial for Brady material and to hold that this
fact bound determination of whether the prosecutors
complied with Brady is to be determined on a case-by-
case basis. The dissent would conclude, to the contrary,
that “it is clear that the constitutional requirements
of Brady have not been satisfied.” The dissent would
therefore remand the case to the trial court to have the
journals translated into English and have the trial court
review them in camera for Brady material.

My review of the authority contained in these compet-
ing opinions leaves me without confidence that there
is a clear federal constitutional rule addressing this
situation. Very little case law exists concerning the
extent to which prosecutors may delegate the review
of evidence as part of their affirmative constitutional
duty under Brady. See Kyles v. Whitley, 514 U.S. 419,
432, 115 S. Ct. 1555, 131 L. Ed. 2d 490 (1995) (“[t]he
prosecution’s affirmative duty to disclose evidence
favorable to a defendant can trace its origins to early

Specifically, the prosecutors did not “enlist the assistance of a Spanish-
speaking investigator on her staff to help review the journals.” (Emphasis
added.) Nor did the prosecutors enlist the investigator “to assist in the
review of records for potential Brady material.” (Emphasis added.) The
investigator reviewed the journals. Period. The prosecutors did not. Indeed,
on this record, as between the prosecutors and the investigator, the latter
was the only one who could have reviewed them because they were written
in Spanish. The majority’s use of the passive voice does not help either.
That is, the prosecutors did not “seek assistance” “when [the] material is
reviewed to identify discoverable Brady information.” These phrases con-
note that the prosecutors undertook some review of the journals, with the
investigator assisting in that review, If, for whatever reason, we are to resist
using the word “delegate,” the more accurate description, supported by the
record, is the use of a different preposition, namely, the investigator provided
assistance to the prosecutors in meeting their Brady obligation by reviewing
the journal. Use of this phrase would be unnecessarily confusing, however,
because, although it is more accurate, I do not see how this is not the
definition of “delegating” review of the journals.
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[twentieth] century strictures against misrepresenta-
tion and is of course most prominently associated with
this [c]ourt’s decision in Brady” (citation omitted)).
The case law that does exist does not, in my view,
sufficiently yield a federal rule.? In fact, if the defendant
had brought a claim of error based on the state constitu-
tion—and clearly he has not—I believe our case law
would require that we decide the state constitutional
question first. See, e.g., State v. Kono, 324 Conn. 80,
123, 152 A.3d 1 (2016) (“if the federal constitution does
not clearly and definitively resolve the issue in the
defendant’s favor, we turn first to the state constitution
to ascertain whether its provisions entitle the defendant
to relief”). Although we certainly have the authority
and responsibility to rule on federal constitutional ques-
tions, in the present case, I would do so only after we
have exhausted any nonconstitutional basis for resolv-
ing the controversy before us. See, e.g., State v. McCah-
ill, 261 Conn. 492, 501, 811 A.2d 667 (2002) (we “do not
engage in addressing constitutional questions unless
their resolution is unavoidable™). Fortunately, I believe
an obvious basis exists. Unfortunately, the majority
chooses not to pursue it.

II

The majority and the dissent, in their attempts to join
issue over what is at stake in this case, have not been

3 Like the dissent, I believe that the majority overstates the significance
of the case law it relies on, citing no federal cases above the federal court
of appeals level and no cases outside of the personnel files context. See
United States v. Jennings, 960 F.2d 1488, 1491 (Sth Cir. 1992); United States
v. Smith, 552 F.2d 257, 262 (8th Cir. 1977); Stacy v. State, 500 P.3d 1023,
1038 (Alaska App. 2021). This case law is sufficiently sparse and distinguish-
able that I would not glean from it a clear federal rule that courts should
review a prosecutor’s decision to delegate his or her Brady responsibility
only on a case-by-case basis. However, because my suggested resolution of
the present case does not require me to pass on the “propriety of delegating
[Brady review] to a nonlawyer,” I do not feel compelled to join in raising
all the concerns the dissent has raised about that delegation.
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able to agree on how to interpret the claim on appeal,
including the relief the defendant seeks or the rule he
advocates. The dissent concedes that the “defendant’s
request for a prophylactic rule may have been unneces-
sary” but concludes that this court has an “inherent
authority and obligation” to consider remedies that are
more tailored and narrow. Accordingly, the dissent rea-
sons that the defendant’s argument for the adoption of
a prophylactic rule “does not preclude appellate review
of his as applied Brady challenge.” Responding to both
this concurring and dissenting opinion and to the dis-
sent, and notwithstanding that I have quoted verbatim
three instances from the defendant’s brief describing
his position, the majority insists that “[t]he defendant’s
only claim on appeal is that the prosecutor herself was
required to conduct the review.”

But that’s not accurate. The majority’s strict reading
of the defendant’s claim leaves out a critical predicate
to his proposed prophylactic rule before this court.
Specifically, the defendant’s “only claim on appeal” is
not simply “that the prosecutor herself was required to
conduct the review.” Rather, the defendant argues that
“due process require[s] that one or both of the prosecu-
tors should have personally conducted a postiransla-
tion Brady review.” (Emphasis added; internal
quotation marks omitted.) More particularly, the defen-
dant explains that “the prosecutors, who elicited the
complainant’s direct and redirect testimony, and
observed her cross-examination and recross-examina-
tion, were in the best position . . . to review the jour-
nals (once translated) for Brady material, and to make
reliable ‘judgment calls’ about what should be dis-
closed.” (Emphasis altered.) And, finally, the defendant
argues in his brief: “Reviewing 200 pages of a witness’
journal (once translated) may seem like a burden or
inconvenience to a prosecutor, but when specific mate-
rials must be subjected to a Brady review, any burdens
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associated with that duty become irrelevant.” (Empha-
sis added.) The defendant made the same request before
the Appellate Court. To the extent the majority con-
tends that “the defendant has not identified on appeal
any evidence that was subject to Brady that the state
failed to disclose,” it is impossible for the defendant to
make such a claim withou! first obtaining a translation
because the journal is in Spanish.

I agree with the dissent that “[n]o principle of law
or logic . . . precludes this court from granting more
circumscribed relief” than the defendant has requested.
I would therefore address the defendant’s argument on
appeal to the extent that he seeks a rule that the state
must secure an official translation, consistent with state
judicial standards, of material that might contain excul-
patory evidence, such as the complainant’s journals.
Juxtaposed against the lengths to which the majority
goes to explain, and then ignores as irrelevant, the
state’s articulated position concerning the four pages
it submitted to the trial court from the complainant’s
journal, the majority’s position that the defendant has
not sought any “alternative form of relief” in this court,
such as ordering a remand for a translation of the jour-
nals, strikes me as overly stingy. About the journal
excerpts, the majority explains, “[w]hatever the prose-
cutor’s reason may have been for providing the excerpts
to the trial court, it is clear that the court understood
that it was reviewing them for Brady material.” As
the dissent explains, its reason for raising the issue
concerned the prosecutors’ understanding of what they
were submitting the excerpts to the court for (review
under the rape shield statute), and not the trial court’s
understanding of what it found itself doing with those
documents once they landed on its desk (review under
Brady notwithstanding the prosecutors’ specifically
disclaiming an intent to submit for Brady review). The
majority’s reading of the record is supportable, although

62a



Page 96 CONNECTICUT LAW JOURNAL June 18, 2024

362 JUNE, 2024 349 Conn. 300

State v. Andres C.

generous. I do not believe that it would require as much
generosity for the majority to view the defendant’s
appeal as including a claim that we order preparation
of an official translation for review by the fact finder
for Brady material. That is to say, if we can divine what
the trial court “understood” it should do with the journal
excerpts, despite the state’s “confounding” and in fact
“mistake[n]” claim about those pages, surely, we can
find our way to understanding that the defendant’s
claim seeks a translation. We should address that claim
(and I would order it), even if we do not go so far as
to agree with the defendant’s claim that we should order
the trial prosecutors to undertake a review of that trans-
lation personally.

In declining to adopt a prophylactic rule requiring
prosecutors to review records personally for Brady
material, with no ability to delegate responsibility to
others, the majority insists that it perceives “no signifi-
cant risk that, in the absence of such a prophylactic
rule, the constitution will be violated.” See, e.g., State
v. Dickson, 322 Conn. 410, 426 n.11, 141 A.3d 810 (2016)
(significant risk of constitutional violation justifies pro-
phylactic rule), cert. denied, 582 U.S. 922, 137 S. Ct.
2263, 198 L. Ed. 2d 713 (2017). I am not prepared to
conclude that federal law requires—either prophylac-
tically or as applied to the present case—that, to fulfill
their duties under Brady, trial prosecutors must review
all records personally. However, 1 do not understand
why the majority refuses to require-—either prophylac-
tically or as applied to this case—the translation of
records that are in another language, like the complain-
ant’s journals, before prosecutors can represent to the
trial court and the defendant that those records contain
no Brady material. The majority does not explain why
the risk of a constitutional violation is not “signifi-
cant”—and was not in the present case—when prosecu-
tors are unable to review the untranslated records
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personally for the simple reason that they do not speak
the language in which the records are written. The Judi-
cial Branch agrees that the risk of an inaccurate transla-
tion is genuine. Sensitive to the innumerable languages
and dialects that may present themselves in court pro-
ceedings, the Judicial Branch has made interpreter and
translation services available. As the dissent details,
court-appointed translators for the Judicial Branch
must pass written, oral, and ethics examinations, must
agree to be bound by the Code of Professional Responsi-
bility for Court Interpreters of the State of Connecticut
Judicial Branch, and be sworn by a Superior Court
judge. See Interpreter and Translator Services-CT Judi-
cial Branch, available at https:/jud.ct.gov/jobs/JobDe-
tails.aspx?j=6329 (last visited June 11, 2024). In no way
do I intend to disparage the state’s investigator (who
was performing an assigned task), or to ignore the mid-
trial challenge that prosecutors faced when I observe
that we are equipped to do better than turning to some-
one who happens to be on staff and speaks Spanish to
provide a translation. Nothing in the record indicates
that the investigator’'s credentials qualified her to pro-
vide translation services to the court.!

“+ Producing an accurate translation is often not an easy feat, as settling
on the appropriate meaning for terms can require nuance. These difficulties
presented themselves, for example, when defense counsel cross-examined
the complainant about the one journal page that the defendant had received,
with counsel and the witness stumbling over the Spanish words for “rewrite”
versus “describe™

“[Defense Counsel]: And it’s in Spanish; is that correct?

“[The Complainant]: Yes.

“[Defense Counsel): And it says in Spanish, ‘describir mi historia de abuso.’
Have I read that correctly in Spanish?

“[The Complainant]: No.

“IDefense Counsel}: Could you read it, please?

“[The Complainant): It says ‘reescribir mi historia de abuso.’

“IDefense Counsel]: And what does that mean?

“[The Complainant]: ‘Reescribiy” means to rewrite . . . .

“[Defense Counsel}: And what does ‘describir’ mean?

“[The Complainant]: ‘Describir?’

“[Defense Counsel}: Yeah.

“{The Complainant]: Well, ‘describir’ is to describe.
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The majority assures us several times—and admon-
ishes the state—that prosecutors bear the “ultimate
responsibility” of complying with the state’s affirmative
Brady obligations. But the majority does not explain
how the prosecutors in the present case could have
possibly carried out this ultimate responsibility when
they could not read Spanish and no translation of the
journals was provided for their review.® Without a trans-

* ok ok

“[The Court]: Can I just—well, it’s not going to help me, it's in Spanish;
so, go ahead. I mean, she—she interpreted it, so it's fine.

“[Defense Counsel}: Did you want to look at it, Your Honor?

“[The Court]: It's not going to help me. . . . Unless it says abogado or
que pasa, it's not going to be much help.

“IDefense Counsel]: And we can agree that the Latin alphabet is the same
alphabet in English as it is in Spanish, correct?

“[The Complainant]): Sure. I don’t know that. Maybe.

“[Defense Counsel]: Well—

“[The Complainant]: Like, you mean the letters? A is A?

“[Defense Counsel]: Correct.

“[The Complainant]: Yeah.

“[Defense Counsel]: And that an R in Spanish looks like an R in
English, correct?

“[The Complainant]: The R in Spanish looks like an R in English, yes.

“[Defense Counsel): It's the same letter?

“[The Complainant]: Yes.”

Not only is creating a baseline translation complex, but comprehending
handwritten documents can create even more challenges in providing a
correct translation. This was evident in the prosecutor’s redirect examination
of the complainant about the same journal page, as the prosecutor tried to
determine whether the complainant wrote a certain word incorrectly in her
journal entry:

“[The Prosecutor]: . . . [T]his page that you just saw, this was the prompt
for which you wrote . . . .

“|The Complainant]: Yes, and it says ‘rewrite,’ because, if it said ‘describe,’
it would have less letters in that word. It’s not just an accidental R and a
D switch.

“[The Prosecutor]: So—

“[The Complainant]: It specifically says ‘rewrite,’ not ‘describe.’

“[The Prosecutor]: Rewrite my history of abuse, correct?

“[The Complainant): Yes, the way it should have played out.”

® The majority cites to the United States Department of Justice Manual,
which provides in relevant part: “Because the responsibility for compliance
with discovery obligations rests with the prosecutor, the prosecutor’s deci-
sion about how to conduct this review is controlling. This process may
involve agents, paralegals, agency counsel, and computerized searches.
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lation, the prosecutors effectively relied entirely on the
investigator’s conclusions of what she recognized as
Brady material, essentially delegating the state’s final
disclosure determination.

All that the majority can muster to say is that the
record is inadequate to determine whether the state’s
delegation poses a constitutional problem, although, if
prosecutors were to fall short of their Brady obliga-
tions, the state could suffer a disciplinary dismissal or
the prosecutor could be vulnerable to a professional
disciplinary complaint and proceeding.’ Notwithstand-
ing the prosecutors’ “ultimate responsibility” for Brady
compliance, under circumstances such as these, the
possibility that the court might dismiss a prosecution
or that trial prosecutors might be disciplined is so
remote as to be facetious.” And appropriately so. Speak-

Although prosecutors may delegate the process and set forth criteria for
identifying potentially discoverable information, prosecutors should not del-
egate the disclosure determination itself. . . .” (Emphasis omitted.) U.S.
Dept. of Justice, Justice Manual, tit. 9, 9-5.002 (Step 2), available at https:/
www justice.gov/jm/jm-9-5000-issues-related-trials-and-other-court-pro-
ceedings#9-5002 (last visited June 11, 2024).

In my view, this manual does not support the majority’s position. This
guidance draws a line when it comes to the final “disclosure determination
itself,” maintaining that this responsibility lies with the prosecutor alone.
Id. To me, it seems quite clear that the prosecutors in this case did abandon
the final Brady determination. Without a translation, the prosecutors had
to fully rely on the investigator’s representations, thereby functionally dele-
gating the disclosure determination.

8 Regarding a prosecutor’s delegation to another person of the task of
reviewing materials, such as journals, for compliance with Brady, the major-
ity also states that the prosecutor “remains constitutionally, professionally
and ethically accountable for that individual’s performance.” (Emphasis
added.) I do not understand how a prosecutor is “constitutionally” account-
able under these circumstances. The majority just finished concluding that
the prosecutors are not constitutionally accountable, despite the lack of
translation and their delegation to the investigator.

"The majority can only be talking about the most egregious of Brady
violations when the state might suffer a disciplinary dismissal or a prosecutor
might be subject to professional discipline. Recent research reveals that, in
2000 instanices of reported prosecutorial misconduct, “prosecutors were
disciplined in only [44] cases and were never criminally prosecuted.”
(Emphasis omitted; internal quotation marks omitted.) B. Murray et al,
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ing for myself, I would not support imposing sanctions
on the state or on prosecutors for making judgments
such as those they had to make midtrial in this case. 1
am not convinced that the law is so blind to the impossi-
bility of the prosecutors’ ultimate compliance with
Brady in a case such as this, however. Even if we do
not adopt a rule requiring that prosecutors review the
documents personally for Brady material, I have not
heard a convincing argument for why we would not at
least rule that, under these circumstances, either as a
prophylactic rule or in this case alone, the state was
required to secure an official translation of the journals.

I

Obtaining a translation of the journals that complies
with Judicial Branch standards—even at this stage—
is an uncontroversial and commonsense measure that
could promptly resolve the issue of whether the journals
contain additional exculpatory material while ensuring
the protection of the defendant’s constitutional rights.®
Although the majority provides no overt explanation
for its opposition to an official translation—either as a
prophylactic rule, or as a solution in the present case,
it hints at reasons for its resistance.

“Qualifying Prosecutorial Immunity Through Brady Claims,” 107 Iowa 1.
Rev. 1107, 1122 n.85 (2022). Nor is potential personal liability a likely deter-
rent to noncompliance with Brady or an incentive for compliance. Prosecu-
tors enjoy broad protections from harm for oversights or misjudgments in
a particular case. See, e.g., Imbler v. Pachtman, 424 U.S. 409, 424-25, 96 S.
Ct. 984, 47 L. Ed. 2d 128 (1976) (prosecutors have absolute immunity from
actions brought pursuant to 42 U.S.C. § 1983 for all of their activities associ-
ated with their conduct during litigation because “[t]he public trust of the
prosecutor’s office would suffer if he were constrained in making every
decision by the consequences in terms of his own potential liability in a
suit for damages™)).

8 The trial court marked the journals as an exhibit so that “should an
appellate court deem it appropriate to review those journals, they'll have
an opportunity to do so.” Surely, the judge anticipated that perhaps this
court would not be able to review journals written in Spanish and acted
under the assumption that we would have the journals translated if we were
to review them.

67a



June 18, 2024 CONNECTICUT LAW JOURNAL Page 101

349 Conn. 300 JUNE, 2024 367

State v. Andres C.

First, the majority points out that, after the prosecu-
tor spelled out—in chambers and on the record—the
procedure she intended to follow to review the journals
for Brady material, defense counsel agreed on the
record that a translation was not necessary. Although
the majority describes the defendant as having “acqui-
esced in the procedure,” it does not seriously contend—
and develops no argument—that the defendant waived
any claim that the state should have secured an official
translation of the journals. Defense counsel only agreed
with the trial court that the journals did not need to be
translated “at this point,” hardly a sufficiently unequivo-
cal statement to constitute a waiver of this issue on appeal.
This exchange occurred before prosecutors reported the
results of the investigator’s review to the court and before
that report turned out to be lacking. Nor does the majority
argue that the prosecution’s affirmative obligation to
disclose exculpatory information in its possession can
be waived under these circumstances.’ See, e.g., Kyles
v. Whitley, supra, 514 U.S. 432-33; Gomez v. Comm/is-
stoner of Correction, 336 Conn. 168, 189, 243 A.3d 1163
(2020) (“defendant cannot ‘waive the freestanding ethi-
cal and constitutional obligation of the prosecutor as
a representative of the government to protect the integ-
rity of the court and the criminal justice system’ ), quoting
Sivak v. Hardison, 6568 F.3d 898, 909 (9th Cir. 2011).

The majority also points out that the defendant could
have subpoenaed the complainant’s journals or

9In the context of a defendant’s attempt to withdraw his guilty plea, the
United States Court of Appeals for the Second Circuit has held that a Brady
claim will survive an otherwise knowing, intelligent, and voluntary guilty
plea. See United States v. Avellino, 136 F.3d 249, 255 (2d Cir. 1998) (“[T]he
validity of the plea must be reassessed if it resulted from impermissible
conduct by state agents . . . . Impermissible conduct includes Brady viola-
tions. . . . Thus, we have noted that where prosecutors have withheld favor-
able material evidence, even a guilty plea that was knowing and intelligent
may be vulnerable to challenge.” (Citations omitted; internal quotation
marks omitted.)).

68a



Page 102 CONNECTICUT LAW JOURNAL June 18, 2024

368 JUNE, 2024 349 Conn. 300
State v. Andres C.

renewed his request that the trial court review the jour-
nals in camera for Brady material after prosecutors
had indicated that the journals contained none. This is
the majority’s panacea: relief “would not have been
necessary if the defense had taken advantage of ade-
quate existing procedures.” Not exactly. As a practical
matter, subpoenaing the journals or asking the court
to review them in camera would have been futile. They
were in Spanish. For the journals to be of any use to
either defense counsel or the trial court, one of them
would have had to secure a translation.!® The majority
has not explained why that would be the defendant’s
obligation. Nor am I aware of any authority that would
require the state or the court to accept a translation
the defendant secured on his own. In fact, oddly, if the
defendant had compelled the production of the journals
and had them translated, either for use at trial or for
submission to the trial court to review in camera, the
prosecutors (the only ones with a duty to review the
journals in the first instance for Brady material) would
be the only ones who had not previously seen the jour-
nals, turning the Brady process on its head.

v

At most, the defendant’s failure to take advantage of
“adequate existing procedures” means his Brady claim
on appeal is unpreserved. Presumably because of the
state’s affirmative constitutional obligations under
Brady, however, “this court has regularly entertained

1 See footnote 4 of this opinion. In its brief to and at argument before this
court, the state has repeatedly acknowledged that it would be appropriate
for this court to obtain a translation of the journals and review them if this
court finds “there was any error in the procedures employed for reviewing
and disclosing [the complainant’s] journals.” In fact, the state suggests that
this court assign not one, but “two Judicial Branch interpreters to produce
a sealed English translation of the journals.” It is not clear to me how
employing the services of two interpreters would work, or whose translation
would prevail, but the suggestion itself manifests the state’s appreciation
of the difficulty and imprecision inherent in translating.
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claims of Brady violations that were not distinctly
raised at trial, as long as those claims satisfied Golding.”
State v. McCoy, 331 Conn. 561, 598, 206 A.3d 725 (2019);
see State v. Golding, 213 Conn. 233, 239-40, 567 A.2d
823 (1989); see also In re Yasiel R., 317 Conn. 773,
781, 120 A.3d 1188 (2015) (modifying third prong of
Golding). See generally State v. Rosa, 196 Conn. App.
480, 501, 230 A.3d 677 (“Despite our Supreme Court’s
preference to first have the trial court assess the impact
of a Brady violation, we do not interpret this stated
preference as an inviolable rule that any Brady claim
must first be fully presented and preserved in the trial
court or be deemed waived. That would be a derogation
of defendants’ rights under Golding. This court has
reviewed unpreserved Brady claims under Golding
when there was no dispute as to the nature of the
allegedly suppressed evidence.” (Emphasis added.)),
cert. denied, 335 Conn. 920, 231 A.3d 1169 (2020). In
fact, when it comes to Brady claims, this court has even
pressed beyond the dictates of Golding’s first prong; see
State v. Golding, supra, 239; at times ordering limited
remands to supplement the record so that a reviewing
court can determine if the state has complied with its
affirmative constitutional obligations under Brady.

For example, in State v. Floyd, 263 Conn. 700, 756
A.2d 799 (2000), following the defendant’s conviction,
defense counsel received information indicating that
one of the state’s witnesses had testified pursuant to
an undisclosed plea agreement with the state, which it
is well established constitutes “impeachment evidence
falling within the definition of exculpatory evidence
contained in Brady.” Id., 737. Because this claim came
to light postconviction, the record did not contain evi-
dence of the plea agreement for this court to review. See
id., 730-31. Invoking our supervisory authority under
Practice Book § 60-2, we took the practical step of
remanding the case to the trial court for an evidentiary
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hearing to determine whether a Brady violation had
occurred. See id., 732. This procedure is now common
practice, referred to as a Floyd hearing. In State v.
Ortiz, 280 Conn. 686, 911 A.2d 1055 (2006), the state
complained that “the Floyd hearing procedure is incon-
sistent with the first prong of Golding, which .
requires the defendant to produce a ‘record . . . ade-
quate to review the alleged claim of error’ . . . .” (Cita-
tion omitted.) Id., 712 n.17. We explained that a Floyd
hearing “permit[s] the rapid resolution of these fact
sensitive constitutional issues and mitigate[s] the
effects of the passage of time that would accompany
requiring defendants to wait to address these matters
until after the conclusion of direct appellate review.
Indeed, the potential memory fade attendant to this
delay conceivably might even reward the state for vio-
lating Brady.” 1d., 714 n.17. We reasoned further that
forcing defendants to develop their Brady claims “in
collateral attacks via habeas corpus proceedings . . .
fosters delay as the proceedings on direct appeal are
exhausted prior to'the commencement of habeas pro-
ceedings, and deprives a trial court already familiar
with the matter of the opportunity to address Brady
claims in a timely fashion.” Id.

Thus, regardless of how other courts, including fed-
eral courts, might handle late arising Brady claims,
this court has opted, in the exercise of its supervisory
authority, to permit a limited remand for fact-finding
and review of an otherwise unpreserved Brady claim
in the defendant’s direct appeal. “[S]tate courts are
courts of equal dignity with all of the federal ‘inferior
courts’—to use the [f]ramers’ phrase—and state courts
have the same duty to interpret and apply the United
States [c]onstitution as [federal courts] do.” Pompey v.
Broward County, 95 F.3d 1543, 1550 (11th Cir. 1996).
Floyd is an example of this state court’s considering
itself free, in undertaking its duty equal to federal
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courts, to design processes that we determine are best
to protect the constitutional rights of our state’s citi-
zens, without concerning ourselves with whether we
are in lockstep with other courts.

“The majority’s response to the analogy I have drawn
to Floyd is to state the obvious: in Floyd, we faced an
“ ‘“unusual situation . . . .’ Although the present case
presents a different situation that that which led us to
order a Floyd hearing, 1 suggest that it is also an
“unusual” one, and that similar concerns and the same
authority warrant a limited remand. In my view, even
if this court declines to formulate a prophylactic rule
requiring a translation in every situation such as the
present case, our rules and case law permit us to order
a translation of the journals in this case to reach an
appropriate resolution. In particular, I would rely on
the same authority that the court invoked in Floyd,
Practice Book § 60-2, which provides this court with
discretion to remedy the record in the present case and
in other unusual circumstances, so that we do not need
to strain to fit a square peg into the round hole of
existing case law. Most particularly, Practice Book § 60-
2 provides in relevant part that the court may “on its
own motion or upon motion of any party . . . (1) order
a judge to take any action necessary to complete the
trial court record for the proper presentation of the

appeal . . . [and] (8) remand any pending matter to
the trial court for the resolution of factual issues where
necessary . . . .” See also Practice Book §§ 60-1 and
66-5.

For example, in State v. Pollitt, 199 Conn. 399, 406—
407, 415-16, 508 A.2d 1 (1986), this court sua sponte
remanded the case to the trial court for further proceed-
ings to augment the factual record and to explore a
Brady claim after a state’s witness had testified during
trial about potentially exculpatory information that the
state had not disclosed to the defense. In making this
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decision, we stressed that “we intimate no view at all
on the ultimate merits of the issues”; id., 417; but we
explained that a remand was necessary because the
appellate record was “not . . . amenable to meaning-
ful appellate review” without an evidentiary hearing on
the Brady claim. Id., 415; see id. (“This is so because
of, inter alia, relevant [fact bound] determinations nec-
essary to be made to accomplish ultimate appellate
resolution of this issue. This court does not find facts.”);
see also State v. Gonzales, 186 Conn. 426, 435—36, 441
A.2d 852 (1982) (remanding case to judge who presided
over trial court proceedings for in camera review of
witness’ statement because materiality of statement
could not “be determined by speculation”).

. Further, my research has uncovered several cases in
which federal courts of appeals and the United States
Supreme Court have ordered remands for a district
court to supplement the record as necessary to permit
a proper resolution of Brady claims. See United States
v. Griggs, 713 F.2d 672, 674 (11th Cir. 1983) (remanding
case to District Court for in camera review of prosecu-
tor’s files because, “although appellants . . . pointed
to no specific exculpatory evidence that may have been
suppressed,” presence of potentially exculpatory state-
ments of witnesses in prosecutor’s files that were not
produced could reveal “the ‘tip of an iceberg’ of evi-
dence that should have been revealed under Brady™);
United States v. Dansker, 537 F.2d 40, 65 (3d Cir. 1976)
(when Brady claim first raised on appeal, Court of
Appeals concluded that it would be “inappropriate to
resolve [the] defendants’ Brady claim in the first
instance” on appeal and remanded case to District
Court for that purpose), cert. denied, 429 U.S. 1038, 97
S. Ct. 732, 50 L. Ed. 2d 748 (1977), and cert. denied sub
nom. Valentine v. United States, 429 U.S. 1038, 97 S.
Ct. 732, 50 L. Ed. 2d 748 (1977), and cert. denied sub
nom. Diaco v. United States, 429 U.S. 1038, 97 S. Ct.
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732, 50 L. Ed. 2d 748 (1977); see also Pennsylvania v.
Ritchie, 480 U.S. 39, 43, 57, 107 S. Ct. 989, 94 L. Ed. 2d
40 (1987) (upholding lower court decision to remand
case in which defendant sought confidential records
from state child protection agency for Brady purposes
when, “[a]t this stage . . . it is impossible to say
whether any information in the [agency’s] records may
be relevant to [the defendant’s] claim of innocence,
because neither the prosecution nor defense counsel
has seen the information, and the trial judge acknowl-
edged that he had not reviewed the full file”); United
States v. Stillwell, 986 F.3d 196, 200-201 (2d Cir. 2021)
(remanding case “to the District Court to consider, if
not fully determine” whether Brady violation occurred
because there was ‘“no record below,” as Brady claim
was raised in first instance on appeal); United States
v. Alvarez, 358 F.3d 1194, 1209 (9th Cir.) (vacating con-
viction and remanding case for in camera inspection
of probation office’s files pertaining to coconspirator
witnesses in accordance with Brady “[blecause neither
{the reviewing court] nor the trial court [knew] what
it is [the reviewing court was] attempting to review”
(internal quotation marks omitted)), cert. denied sub
nom. Valenzuela v. United States, 543 U.S. 887, 125 S.
Ct. 126, 160 L. Ed. 2d 148 (2004). In fact, the United
States Court of Appeals for the Second Circuit, when
faced with potentially exculpatory materials in a differ-
ent language, has invoked the same practical approach
I suggest in the present case. See United States v. Djibo,
730 Fed. Appx. 52, 55656 (2d Cir. 2018) (Second Circuit
remanded case to District Court for translation of 8000
pages of material from witness’ cell phone, including
hundreds of pages of conversations in Swahili, after
defendant’s motion for new trial raised Brady claim,
because “[t)he translated portions of [the witness’] con-
versations indicated that there may be information that
qualifies as Brady . . . material. . . . Without the
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complete translation . . . it [was] impossible to deter-
mine whether [a particular] conversation present{ed]
impeachment or exculpatory evidence . . . .”). Out-
side of the Brady context as well, when faced with an
unclear or disputed factual record on appeal, this court
has remanded cases so that the trial court can make
additional findings allowing the trial court or this court
to resolve the claim properly. See Rose v. Commis-
sioner of Correction, 348 Conn. 333, 342 n.6, 34243,
350, 304 A.3d 431 (2023) (regardless of whether habeas -
petitioner’s ineffective assistance of counsel claim was
raised in habeas court, on remand to that court for new
hearing and good cause determination under General
Statutes § 52-470 (c) and (e), petitioner may raise such
claim); State v. Davis, 338 Conn. 458, 460, 268 A.3d
633 (2021) (remanding case to trial court for hearing
regarding potential conflict of interest on part of
defense counsel, notwithstanding defendant’s failure to
allege nature of claimed conflict in motion to dismiss
counsel).

With this case law in mind, I conclude that it is entirely
appropriate for this court to remand the present case
to the trial court to have the complainant’s journals
translated.!! The trial court, the state, or both could

I Another way of looking at what I am suggesting as a way to resolve
the present case is through the lens of our supervisory authority cases.
First, I would adopt a rule pursuant to our supervisory authority, requiring
that prosecutors obtain a certified translation through the Judicial Branch’s
interpreter and translation services when confronted with evidence in
another language before representing to the court whether that evidence
contains Brady material. See parts II and IV of this opinion. I see this
procedural rule as one “that is not constitutionally required” but is “prefera-
ble as a matter of policy.” (Internal quotation marks omitted.) State v. Elson,
311 Conn. 726, 765, 91 A.3d 862 (2014). Second, I would apply that rule to
the defendant’s case. Unlike in some cases, however, I do not see a reason
to vacate the defendant’s conviction but, instead, would apply the rule to
the present case by ordering a remand to the trial court for an official
translation of the complainant’s journals. See In re Daniel N., 323 Conn.
640, 649, 150 A.3d 657 (2016).
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then undertake to make an appropriate record consis-
tent with Brady.

\Y

Although the majority never mentions the word
“habeas,” the clear implication of its holding today is
that the court will leave the defendant to pursue his
claims concerning whether the journals contain Brady
material in a habeas court.!? Postponing resolution of
the defendant’s claim, however, ignores this court’s
clearly expressed preference for resolving Brady claims
on direct appeal whenever possible, even if a limited
remand to supplement the record is necessary to flesh
out the claim, rather than putting off review until a
collateral proceeding years down the road. See State
v. Ortiz, supra, 280 Conn. 713-14 n.17.

This path is even more appropriate in the present
case because this was a court trial. I am particularly
at a loss to understand why the majority would not take
advantage of Judge Alander’s availability and familiarity
with this case, given that he was the finder of fact. With
no jury to discharge, no similar concepts of finality have
kicked in. See Duart v. Dept. of Correction, 303 Conn.
479, 487-88, 34 A.3d 343 (2012) (posttrial Brady motion
for new trial implicates standard required for issuing
relief that is in part animated by principles of finality
of judgment). A remand to the trial court that tried the
case would ensure not only the securing of an official
translation but, if necessary, would ensure that we
would have Judge Alander’s view of whether any further
exculpatory evidence was “material” to his finding of
guilt. Judge Alander is uniquely situated in the present
case to determine whether anything in the complain-
ant’s journals, if exculpatory, would have impacted his
determination of guilt under the applicable materiality

2 The defendant in fact has filed a petition for a writ of habeas corpus
that is scheduled for trial in June, 2025, in the judicial district of Tolland.
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standard. See Jones v. State, 328 Conn. 84, 95-96, 177
A.3d 534 (2018); id., 95 (trial judge who previously pre-
sided over case “is unquestionably better suited to
assess the impact” of new evidence). The procedure 1
am suggesting would save the parties and the judicial
system time and effort, would provide certainty at an
earlier time and, for the complainant, would likely be
less intrusive.

VI

To be clear, 1 do not, as the majority suggests, sub-
scribe to the notion that “a Brady violation must exist
because the nondisclosed portions of the journals nec-
essarily contain impeaching or exculpatory information

. .” I do not know if the journals contain Brady
material. On this record, neither do the prosecutors.
They are in Spanish. And yet the state has made the
representation that they contain no further Brady mate-
rial. Neither the trial court, the parties nor their counsel
know what the journals contain because none of these
trial participants has read their contents in a language
they can comprehend. The majority appears resigned
to the fact that, in the present case and many like it,
“it is possible that that [Brady] information may never
come to light.” (Emphasis in original.) I am not similarly
resigned. In my view, our rules and case law provide
the tools to combat such resignation. See Practice Book
§ 60-2; State v. Gonzales, supra, 186 Conn. 435. I do not
believe it requires much ingenuity for our court to adapt
a procedure, similar to Floyd, to bring finality to this
case.

I would therefore, without vacating the judgment of
conviction, remand the case to the trial court to order
a certified translation of the complainant’s journals,
which the court should then review in camera. If the
state requests a copy of the translated journals to under-
take its own review, consistent with its Brady obliga-
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tion, the trial court should grant that request. If, upon
review, the trial court finds that the journals contain
further exculpatory evidence, the court should go on
to determine whether “there is a reasonable probability
that, had the evidence been disclosed to the defense,
the result of the proceeding would have been different.”
(Internal quotation marks omitted.) Kyles v. Whitley,
supra, 514 U.S. 433-34. If the trial court finds that there
was no further exculpatory evidence or that any evi-
dence was not material, it could make an appropriate
record for our further review, if necessary. See State v.
Gonzales, supra, 186 Conn. 436. Accordingly, I respectfully
dissent from part II of the majority opinion.

ECKER, J., dissenting. In the middle of the defendant’s
trial for the crimes of sexual assault in the third and
fourth degrees and risk of injury to a child, it came
to light that the complainant maintained handwritten
journals, which she testified on cross-examination were
“the best record” of the sexual abuse committed by the
defendant, Andres C. The trial court ordered the state
to take possession of the journals, which are written
in Spanish and total 333 pages,! and to review them for
“statements” concerning the crimes charged and “any
exculpatory material.” The prosecutors assigned to the
case could not read Spanish. Rather than have the jour-
nals translated into English, they delegated their duty
of review to a bilingual layperson, an investigator
employed by the state’s attorney’s office. The investiga-
tor reported to the prosecutors that no disclosable
material existed, and, as a result, the defendant was
denied access to the journals. To this day, no lawyer,
judge, or trained legal professional has reviewed more

! The journals were marked as an exhibit for identification at trial and
placed under seal. In response to the trial court’s inquiry regarding length,
the prosecutor estimated that the journals were approximately 200 pages
long. In fact, they contain 333 pages of entries.
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than four pages of the complainant’s journals to deter-
mine whether they contain discoverable statements
under our rules of practice or material, favorable infor-
mation required to be disclosed to the defense under
Brady v. Maryland, 373 U.S. 83, 87, 83 S. Ct. 1194, 10
L. Ed. 2d 215 (1963).

The central purpose of a criminal trial is “to ascertain
the truth which is the sine qua non of a fair trial.” Estes
v. Texas, 381 U.S. 532, 540, 85 S. Ct. 1628, 14 L. Ed. 2d
543 (1965). In the present case, it is clear to me that a
review of an English translation of the complainant’s
journals for Brady material by a trained legal profes-
sional familiar with the facts of the case is essential
to fulfill the truth seeking function of the defendant’s
criminal trial. I find it unacceptable that the contents
of these journals have been and remain unknown and
unknowable to anyone with responsibility for ensuring
that justice is done. Given the complainant’s testimony
that the journals describe the crimes committed by the
defendant and constitute “the best record” of the under-
lying events, and in light of the crucial importance of
the complainant’s credibility to the outcome of the
defendant’s trial, I cannot join the majority opinion
affirming the defendant’s conviction because no mem-
ber of the legal profession—not the prosecutors,
defense counsel, the trial court, the Appellate Court,
or any member of this court—has reviewed these jour-
nals to determine whether they contain discoverable
statements or Brady material.

The certified issues in the present appeal® cannot be
decided until a proper review of the journals is con-

2 This court certified the following two issues for appellate review: (1)
“Did the Appellate Court incorrectly conclude that the defendant had waived
his claim that he was entitled to disclosure of the contents of the complain-
ant’s journals as the discoverable statements of a witness?” And (2) “[d)id
the Appellate Court incorrectly conclude that the Brady review . . . of the
complainant’s journals by a nonlawyer member of the state’s attorney’s
office was constitutionally adequate?” (Citation omitted.) State v. Andres
C., 342 Conn. 901, 270 A.3d 97 (2022).
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ducted at the trial court level by a person equipped
with the factual and legal knowledge essential to per-
form that review and to make the necessary judgments
regarding disclosure required under our rules of prac-
tice and Brady. 1 therefore respectfully dissent. I would
retain jurisdiction over the present appeal and remand
this case to the Appellate Court with direction to
remand it to the trial court and to have that court order
the journals translated into English and conduct further
proceedings to determine whether the journals, or any
portion thereof, contain information subject to disclo-
sure under Practice Book §§ 40-13A and 40-15 (1),° or
Brady.*

I

The majority concludes that the complainant’s Span-
ish language journals were not subject to discovery
under Practice Book §§ 40-13A and 40-15 (1) because
the complainant did not adopt or approve them as her
“statement.” See part I B of the majority opinion. The
majority’s conclusion is inconsistent with the well
established principle that a witness’ intent to adopt or

3 Practice Book § 40-13A provides: “Upon written request by a defendant
and without requiring any order of the judicial authority, the prosecuting
authority shall, no later than forty-five days from receiving the request,
provide photocopies of all statements, law enforcement reports and affida-
vits within the possession of the prosecuting authority and his or her agents,
including state and local law enforcement officers, which statements, reports
and affidavits were prepared concerning the offense charged, subject to the
provisions of Sections 40-10 and 4040 et seq.”

I agree with the majority that the definition of the term “statement” in
Practice Book § 40-15 (1) “extend|s] to that term as used in [Practice Book]
§ 40-13A.” Part I B of the majority opinion. Pursuant to Practice Book § 40-
15 (1), the term “statement” means “[a] written statement made by a person
and signed or otherwise adopted or approved by such person . . . .
(Emphasis added.)

1 Although the issue is not before us in the present appeal, I agree with
Justice McDonald’s observations in his concurring opinion that the complain-
ant’s journals also “were most likely discoverable pursuant Practice Book
§ 40-11” and that “nothing in the majority opinion should be read to preclude
such a disclosure under that provision.”
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approve a statement within the meaning of our rules
of practice is a factual question, which, in the absence
of subsidiary factual findings by the trial court, cannot
be decided by this court on appeal. Remand to the trial
court is necessary so that an evidentiary hearing can
be conducted to resolve the factual question as to
whether the complainant’s journals were “adopted or
approved” within the meaning of §§ 40-13A and 40-15
L.

At the outset, I offer two nontrivial observations
regarding procedural matters relating to this aspect of
the appeal. First, the Appellate Court never addressed
the defendant’s claim that he was entitled to disclosure
of the journals under Practice Book §§ 40-13A and 40-
15 (1) because it determined that he had waived this
claim in the trial court. See State v. Andres C., 208
Conn. App. 825, 853, 266 A.3d 888 (2021) (“[d]efense
counsel agreed to the procedure to be used in the review
of, and potential disclosure of, the contents of the jour-
nals”). Rather than addressing the issue decided by the
Appellate Court and certified by this court on appeal,
the majority rests its holding on altogether different
grounds, namely, that the statements contained in the
journals were not adopted or approved by their author,
the complaining witness.?

% The Appellate Court incorrectly concluded that the defendant had waived
his claim that he was entitled to the complainant’s journals as the dis-
coverable statements of a witness. Promptly upon learning that the journals
existed, defense counsel explicitly requested disclosure of them “as discov-
ery,” and, following an off-the-record discussion in chambers between the
trial court, the prosecutors, and defense counsel, the trial court ordered the
state to take possession of the journals and “to determine, what, if anything
in those journals . . . comprise statements by [the complainant} concern-
ing the incidents in question” and to “disclose to defense counsel any such
material, specifically, statements made by [the complainant] in herjournals
concerning the sexual assault allegations . . . .” (Emphasis added.) The
trial court refined this order the next day as it related to Brady material,
but it never expressly modified the order with respect to the production of
statements subject to disclosure under the rules of practice. Although
defense counsel’s request did not refer specifically to Practice Book § 40-
134, the terminology used by defense counsel and the trial court reflects
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Second, the ground on which the majority relies, i.e.,
that the contents of the journals were not adopted or
approved by the author of the journals, is not a proper
basis at this time for deciding the issue presented. To
begin with, it is important to understand that not a
single aspect of the majority’s analysis—not one case
citation or any thread of legal reasoning—has been the
subject of briefing or argument by either party to this
case, ever, in any court. The state did not raise this
issue (or any other merits based issue regarding the
defendant’s claim that the state was obligated to dis-
close the journals as statements) in the Appellate Court.
Nor did the state comply with the requirements of Prac-
tice Book § 84-11 (b) by requesting special permission
to raise the issue in this court as an alternative ground
for affirming the Appellate Court’s judgment. See Prac-
tice Book § 84-11 (b) (“If such alternative grounds for
affirmance . . . were not raised in the Appellate Court,
the party seeking to raise them in the Supreme Court

their understanding that all “statements . . . prepared concerning the
offense charged” would be disclosed to the defense consistent with this
rule of practice. Practice Book § 40-13A; see, e.g., State v. Santana, 313
Conn. 461, 468, 97 A.3d 963 (2014) (claim is not unpreserved simply because
defendant did “not use the term of art applicable to the claim, or cite to a
particular statutory provision or rule of practice,” if defendant “argued the
underlying principles or rules at the trial court level”); State v. Gonzales,
186 Conn. 426, 433, 441 A.2d 852 (1982) (failure to cite applicable rule of
practice was not fatal to defendant’s claim when “the . . . record demon-
strates no misunderstanding about what the defendant was seeking and
why”). The state never complied with the trial court’s order as it relates to
statements, and the record reflects that defense counsel never withdrew
his request for disclosure of the statements contained in the complainant’s
journals. On this record, the defendant’s claim is preserved and was not
waived. Cf. State v. Johnson, 316 Conn. 45, 55, 111 A.3d 436 (2015) (claim
that is initially preserved is not subsequently waived if defendant did not
“engag[e] in affirmative conduct that unequivocally demonstrated his inten-
tion to abandon the previously preserved objection” (emphasis omitted;
internal quotation marks omitted)); State v. Thomas W., 301 Conn. 724,
734-35, 22 A.3d 1242 (2011) (claim that is initially preserved at trial is not
subsequently waived through defense counsel’s inaction if that inaction is
due to “inadverten[ce]” rather than “a strategic decision”).
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must move for special permission to do so prior to
the filing of that party’s brief. Such permission will be
granted only in exceptional cases where the interests
of justice so require.”). Nor, finally, did the state brief
the “adopted or approved” requirement in this court.®
Instead, the state’s position in this court is staked
entirely on its claim that the term “statement” should
be construed to apply “only to oral or written communi-
cations conveyed to an investigating government agent”
consistent with the Jencks Act, 18 U.S.C. § 3500. (Emphasis
added.) Rather than reject that claim on its merits
(because there is no such requirement) or request sup-
plemental briefing on the unbriefed issue, the majority
proceeds to rest its decision on the resolution of that
difficult and novel issue,” without input from the parties.
This fact, in combination with the lack of the critical
factual findings necessary to properly dispose of the
issue on appeal, supports my view that a remand is
necessary so that the trial court can properly adjudicate
all of the issues in the first instance.

% The state argues, in a single conclusory sentence in its brief to this court,
that the complainant “neither signed nor otherwise adopted or approved
the journals. Cf. Practice Book § 40-15 (1).” The state fails to cite any case
law or record facts in support of this argument. The state’s briefing on this
issue is plainly inadequate to permit meaningful appellate review. See, e.g.,
Maldonado v. Flannery, 343 Conn. 150, 183 n.17, 272 A.3d 1089 (2022)
(“[When] an issue is merely mentioned, but not briefed beyond a bare
assertion of the claim, it is deemed to have been waived. . . . [M]ere conclu-
sory assertions regarding a claim, with no mention of relevant authority
and minimal or no citations from the record, will not suffice.” (Internal
quotation marks omitted.)).

"The difficult and novel issue is whether a complaining witness has
“adopted or approved” statements contained in her own handwritten jour-
nals that describe the crimes charged. Practice Book § 40-15 (1). Resolution
of this issue is challenging because there is no case law directly on point.
The federal case law on which the majority relies to arrive at its holding
involves the field notes of government agents, which is a far cry from a
complaining witness’ firsthand narrative of events in a personal journal
described by the witness as “the best record” of what happened. Members
of this court may ultimately disagree about the correct resolution of the
issue, but we should agree that we should not reach any conclusion without
full briefing.
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The majority’s conclusion that the complainant did
not adopt or approve her journals in accordance with
Practice Book §§ 40-13A and 40-15 (1) is predicated on
its erroneous assertion that “the issue of whether a
witness’ personal journals constitute a disclosable state-
ment within the meaning of the rules of practice pre-
sents a pure question of law on this record . . . .” Part
I A of the majority opinion. Specifically, the majority
states that “whether a statement has been approved or
adopted for purposes of the rules of practice may be
a mixed question of fact and law, with the historical
facts subject to review for clear error and the legal
question of whether the established subsidiary facts
constitute adoption or approval subject to plenary
review,” but concludes that “[t]here is no factual issue
in the present case because the relevant subsidiary facts

. . are undisputed.” Footnote 11 of the majority opin-
ion. That is not so. It is well established under our
case law that the adoption or approval of a witness’
statement is a pure question of fact for the trial court
in the first instance. See State v. Anonymous (83-FG),
190 Conn. 715, 734-36, 463 A.2d 533 (1983) (remanding
case for hearing to determine whether witness’ unsigned
field notes were adopted or approved under rules of
practice); see also State v. Cepeda, 51 Conn. App. 409,
435, 723 A.2d 331, cert. denied, 248 Conn. 912, 732 A.2d
180 (1999); State v. Black, 23 Conn. App. 241, 244, 579
A.2d 1107, cert. denied, 216 Conn. 827, 582 A.2d 204
(1990).8

& As the majority correctly observes, the adoption or approval requirement
is derived from the Jencks Act, 18 U.S.C. § 3500, and “this court consistently
has relied on the history and judicial interpretations of the Jencks Act when
constructing [Practice Book] § 40-15 and related rules of practice.” Part I
B of the majority opinion; see, e.g., State v. Johnson, 288 Conn. 236, 278,
951 A.2d 1257 (2008). The United States Supreme Court and the federal
courts of appeals, like the courts of this state, consistently have held that
whether a statement has been adopted or approved by a witness is a question
of fact for the trial court in the first instance, which “may not be disturbed

unless clearly erroneous.” Campbell v. United States, 373 U.S. 487, 493, 83
S. Ct. 1356, 10 L. Ed. 2d 501 (1963); see, e.g., Goldberg v. United States, 425
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Although the trial court ordered the state to provide
the defendant with any “statements made by [the com-
plainant] in her journals concerning the sexual assault
allegations,” it did not make any explicit factual findings
as to whether the complainant adopted or approved
her Spanish language journals within the meaning of
Practice Book §§ 40-13A and 40-15 (1). The majority
nonetheless concludes that this court can resolve the
issue for the first time on appeal because “the relevant
subsidiary facts—namely, the complainant’s statements
about the journals during her testimony—are undis-
puted.” Footnote 11 of the majority opinion. This also
is not correct. The relevant factual issue is whether the
complainant’s statements evince her intent to stand by
or vouch for the content of her journals. See, e.g.,
Uniled States v. Scotti, 47 F.3d 1237, 1249 (2d Cir. 1995)
(statement is adopted or approved if witness “vouches
for . . . or intends to be accountable for [its] con-
tents™). It is beyond dispute that intent is a question of
fact to be resolved by the fact finder. Cf. State v. Hedge,
297 Conn. 621, 6568-59, 1 A.3d 1051 (2010) (“[i]t is well
established that the question of intent is purely a ques-
tion of fact . . . the determination of which should
stand unless the conclusion drawn by the trier is an
unreasonable one” (internal quotation marks omitted)).
In the present case, the complainant’s intent in this
regard is hotly disputed.

U.S. 94, 108-10, 96 S. Ct. 1338, 47 L. Ed. 2d 603 (1976); United States v.
Smiith, 31 F.3d 1294, 1301 (4th Cir. 1994), cert. denied, 513 U.S. 1181, 115
S. Ct. 1170, 130 L. Ed. 2d 1124 (1995); United States v. Wallace, 848 F.2d
1464, 1470 n.7 (9th Cir. 1988); United States v. Judon, 581 F.2d 553, 5564-55
(5th Cir. 1978).

The majority departs from this uniform body of law on the basis of
Lapointe v. Commissioner of Correction, 316 Conn. 225, 264, 112 A.3d 1
(2015), and Bridgeport v. Plan & Zoning Commission, 277 Conn. 268, 275,
890 A.2d 540 (2006), but these cases, which have nothing to do with the
adoption or approval requirement in Practice Book §§ 40-13A and 40-15 (1),
do not support the majority’s conclusion. See footnote 11 of the majority
opinion.
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At trial, the complainant testified that her therapist
“would have me write a lot [in the journals] about either
my relationship to [the defendant], with him, how the
abuse happened. 1 would reflect a lot on how it made
me feel, [what] I was missing, why I didn’t want to talk.
Sometimes in the journal, we'd write about—like if I
was having family fights, so my journals are the abuse
that I lived with him, but also family fights with my
siblings [and] with my mom.” (Emphasis added.) The
complainant testified that her journals were her “words
through therapy” and acknowledged that she had
reviewed “a few pages” before testifying in court. The
journals were written “closer [in time] to the abuse”
and, according to the complainant, are “the best record

. of what happened . . . .” (Emphasis added.)

This testimony is more than sufficient to support a
reasonable inference that the complainant was willing
to, and indeed did, evince her intent to “ ‘stand by the
statement[s]’ ” in her journals, “vouch for” their con-
tents, and “be held accountable for inconsistencies
between the journals and her testimony at trial.”® Why
would the complainant testify under oath that the jour-
nals describe “how the abuse happened” and “the abuse
that [she] lived with [the defendant],” and that they
were “the best record” of the abuse, if she had not been
willing to stand by her journals and be held accountable
for their contents, including any inconsistencies between
the journals and her testimony at trial? Likewise, why

It is not clear what additional testimony, other than a formal, on the
record canvass or advisement, would, in the majority’s view, be sufficient
to reflect the complainant’s intention to “be held accountable in court for
any omissions or inaccuracies in the journals, or that they could be used
for cross-examination and impeachment purposes.” Text accompanying
footnote 14 of the majority opinion. I have found no case law, and the
majority cites to none, requiring a formal canvass or advisement as a neces-
sary predicate to the trial court’s factual finding that a witness has adopted
or approved a prior narrative description of the offense charged within the
meaning of Practice Book §§ 40-13A and 40-15 (1).
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would the complainant review her journals before testi-
fying regarding the defendant’s alleged sexual abuse, if
not to refresh her recollection regarding the defendant’s
abusive conduct? I find it telling that the trial court
explicitly found that the complainant “used some pages
of the journals to refresh her memory [before] coming
into court and testifying.”!

I recognize that there also was testimony that one
page of the complainant’s journals involved a count-
erfactual therapeutic exercise. Specifically, one single
page, out of more than three hundred pages of handwrit-
ten journal entries, was translated and ordered to be
disclosed to the defense as exculpatory material under
Brady. See footnote 21 of this opinion. The complainant
was questioned as to that specific entry, which per-
tained to sexual abuse allegedly perpetrated by some-
one other than the defendant. The complainant testified
that this particular journal entry was the product of a
“prompt” by her therapist “to rewrite [her| history of
abuse.” According to the complainant, she “imagined
what it would've looked like to actually speak out [about
the abuse]” by telling her mother, but she “never [actu-
ally] went and told [her] mother . . . . [I]n real life, this
conversation didn’t happen . . . .” The prompt was a
therapeutic exercise “to understand that this is what it
should've looked like to be able to talk about abuse in
a normal family.”

19 The trial court exercised its discretion to deny the defendant’s request
for disclosure of the journals urder § 6-9 of the Connecticut Code of Evidence
in light of (1) “the fact that [the complainant) testified that she . . . used
[only] a few pages of [the] journals that consist of . . . at least, apparently,
a couple hundred pages,” (2) “the fact that the state would be reviewing
all the journals with the obligation to tuxn over any exculpatory evidence
to the defendant,” and (3) “the private nature of {the] journals.” See Conn.
Code Evid. § 69 (b) (“[i}f a witness, before testifying, uses an object or
writing to refresh the witness’ memory for the purpose of testifying, the
object or writing need not be produced for inspection unless the court, in
its discretion, so orders™). The trial court’s ruling under the Code of Evidence
is not before us on appeal.
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Thus, according to the complainant, one discrete
journal entry was a counterfactual therapeutic exercise,
but there is no evidence to support the suggestion that
all of the complainant’s journal entries were counterfac-
tual or fictional in nature. As a matter of fact, the evi-
dence is to the contrary. The complainant previously
testified that her journals describe “how the abuse hap-
pened” and constitute “the best record” of the defen-
dant’s abusive conduct. A reasonable fact finder
certainly could decide that some journal entries were
not adopted or approved by the complainant while other
journal entries (including the ones that the complainant
used to refresh her recollection of the defendant’s abu-
sive conduct, as well as the entries described as “the
best record” of the defendant’s abuse) were adopted
or approved by the complainant. Insofar as the evidence
could be construed as conflicting, it is the role of the
trial court as the fact finder, not the state’s investigator
or this court, to resolve the conflict. See, e.g., State v.
Samuel U., 348 Conn. 304, 321, 303 A.3d 1175 (2023)
(recognizing that, in certain contexts, trial court must
make “factual findings . . . when determining the
admissibility of evidence”); cf. State v. Crespo, 246
Conn. 665, 679, 718 A.2d 925 (1998) (“[iln a case in
which the evidence is conflicting, it is the quintessential
[fact finder] function to reject or accept certain evi-
dence, and to believe or disbelieve any . . . testimony”
(internal quotation marks omitted)), cert. denied, 525
U.S. 1125, 119 S. Ct. 911, 142 L. Ed. 2d 909 (1999).

Finally, but not inconsequentially, to the extent that
the majority concludes that the complainant’s journal
entries were not discoverable statements because they
were written as part of “therapy exercises in which she
was encouraged to imagine hypothetical assaults and
counterfactual family environments”; part I B of the
majority opinion; I fail to understand why these journal
entries were not material information favorable to the
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defense that was therefore required to be disclosed
under Brady.!! See part II of this opinion. Fabricated
claims of abuse, including statements used by the com-
plainant to refresh her recollection regarding a criminal
defendant’s allegedly abusive conduct before testifying
at trial, plainly constitute impeachment material. To the
extent that some or all of the journal entries contain
inaccurate factual statements that were written by the
complainant but not adopted or approved by her, the
state’s failure to disclose this material supports the
defendant’s claim that the Brady review conducted in
this case was constitutionally inadequate. See part II
of this opinion.

In a case such as this one, in which the trial court
fails to make the requisite factual findings as to whether
awitness adopted or approved a discoverable statement

'The majority finds “no reason to believe” that the journals contain
Brady material because “[a]ny descriptions of the defendant’s sexual abuse
contained in the journals could be purely inculpatory and consistent with
the complainant’s trial testimony” and because there is no evidence that
“the journals contained ‘[f]abricated claims of abuse,’ other than the count-
erfactual account that was disclosed.” Footnote 14 of the majority opinion.
The fact that we do not know whether the journals contain Brady material
is my entire point. I could not disagree more, however, with the assertion
that we have “no reason to believe” that there is anything exculpatory or
inconsistent in the more than 300 pages of entries withheld by the prosecu-
tors. Indeed, notwithstanding the prosecutors’ assurances to the contrary,
one of the four pages reviewed by the trial court did contain Brady material,
which is reason enough to sustain a reasonable belief that judicial oversight
was necessary. See footnote 21 of this opinion. We know from the complain-
ant’'s own testimony that the journals contain her extensive, firsthand
description of the crimes of which the defendant was convicted, and we
also know that the journals contain at least one instance in which the
complainant fabricated a claim of abuse. If that does not give us reason to
believe that the journals may contain impeachment material, I do not know
what would trigger the need for in camera examination short of proof of
an actual violation, which, of course, is impossible to demonstrate prior to
disclosure. For this reason, to prevail on his Brady claim on appeal, the
defendant “need only ‘make some plausible showing’ that exculpatory [or
impeachment] material exists.” United States v. King, 628 F.3d 693, 703
(4th Cir. 2011). Without any doubt, that showing has been made. See part
II of this opinion.
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under our rules of practice, the appropriate remedy is
to remand the case to the trial court with direction to
“supplement the record with findings” that will facili-
tate “appellate review on the augmented record.” Gold-
berg v. United States, 425 U.S. 94, 111, 96 S. Ct. 1338,
47 L. Ed. 2d 603 (1976); see, e.g., State v. Anonymous
(83-FG), supra, 190 Conn. 736. Accordingly, I would
retain jurisdiction over the present appeal and remand
the case to the trial court for an evidentiary hearing.
See Practice Book § 60-2 (this “court may, on its own
motion or upon motion of any party . . . (1) order a
judge to take any action necessary to complete the trial
court record for the proper presentation of the appeal
. . . [or] (8) remand any pending matter to the trial
court for the resolution of factual issues where nec-

essary’).
I

. In the seminal case of Brady v. Maryland, supra, 373
U.S. 83, the United States Supreme Court held that “the
suppression by the prosecution of evidence favorable
to an accused . . . violates due process [when] the
evidence is material either to guilt or to punishment,
irrespective of the good faith or bad faith of the prosecu-
tion.” Id., 87. A prosecutor has a constitutional duty of
disclosure under Brady, even if there has been no
request by the accused,” the evidence is impeaching
but not necessarily exculpatory in nature,' or the prose-
cutor has no personal knowledge of the evidence, but

2 See United States v. Agurs, 427 U.S. 97, 110, 96 S. Ct. 2392, 49 L. Ed.
2d 342 (1976) (“there are situations in which evidence is obviously of such
substantial value to the defense that elementary fairness requires it to be
disclosed even without a specific request”).

8 See United States v. Bagley, 473 U.S. 667, 676, 105 S. Ct. 3375, 87 L.
Ed. 2d 481 (1985) (“[ilmpeachment evidence . . . as well as exculpatory
evidence, falls within the Brady rule” because “[s]uch evidence is . . .
favorable to an accused . . . so that, if disclosed and used effectively, it may
make the difference between conviction and acquittal” (citation omitted;
internal quotation marks omitted)).
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other governmental actors do. See Kyles v. Whitley, 514
U.S. 419, 438, 115 S. Ct. 1555, 131 L. Ed. 2d 490 (1995).
With respect to the latter category of evidence, the
United States Supreme Court has emphasized that “the
individual prosecutor has a duty to learn of any favor-
able evidence known to the others acting on the govern-
ment’s behalf in the case” and must implement “procedures
and regulations . . . to [ensure the] communication of
all relevant information on each case to every lawyer
who deals with it.” (Internal quotation marks omitted.)
Id., 437-38. The duty of disclosure under Brady rests
with the prosecutor because of “the special role played
by the American prosecutor in the search for truth in
criminal trials.” Strickler v. Greene, 527 U.S. 263, 281,
119 S. Ct. 1936, 144 L. Ed. 2d 286 (1999). More specifi-
cally, the individual prosecutors assigned to each partic-
ular case are personally responsible for implementing
the procedures necessary to ensure Brady compliance
because they alone are familiar with the disclosed and
undisclosed evidence and have the specialized legal
knowledge, training, and skill necessary “to gauge the
likely net effect of all such evidence [collectively]” and
to determine whether disclosure is required to satisfy
the demands of due process. Kyles v. Whitely, supra,
437.

The majority concludes that the prosecutors in the
present case fulfilled their constitutional duty under
Brady and its progeny, even though they did not—
and, without obtaining an English language translation,
could not—read or familiarize themselves with the con-
tents of the complainant’s Spanish language journals,
which, according to the complainant, contain “the best
record” of the sexual abuse for which the defendant
was convicted. To this day, no lawyer, judge, or other
trained legal professional has reviewed these journals
to determine whether they contain either exculpatory
material that could be used to raise doubt about the
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defendant’s guilt or as impeachment material that could
be used to challenge the trial testimony of the complain-
ant, whose credibility was determinative of the outcome
of the case. Instead, the prosecutors delegated this cru-
cial task to a bilingual investigator employed by the
state’s attorney’s office—a nonlawyer who apparently
has no specialized training in the constitutional require-
ments of Brady or the translation of written foreign
language documents. Given the profound significance
of the journals as “the best record” of the alleged sexual
abuse, the lack of any evidence in the record of the
investigator’s qualifications to review the complainant’s
Spanish language journals for Brady material, and the
prosecutors’ failure to implement any procedures by
which they would learn personally of the content of
the journals, I believe it is clear that the constitutional
requirements of Brady have not been satisfied.*
Accordingly, I would remand the case to the trial court
with direction to order the journals translated into
English and to review them in camera for Brady
material.

It is no accident that the law places the obligation
to comply with the requirements of Brady squarely on
the shoulders of the individual prosecutor or prosecu-
tors trying the case. As the Appellate Court observed
and the majority acknowledges, “the individual prose-
cutor or prosecutors trying a specific case bear the
ultimate responsibility for compliance with the disclo-
sure of evidence as required by Brady and its progeny.”
State v. Andres C., supra, 208 Conn. App. 857; see part
II of the majority opinion. The prosecutors are the “archi-

4 Although, in my view, the Brady review in this case failed to comport
with constitutional requirements, I also agree with Justice D’Auria’s concur-
rence and dissent that, insofar as the scope of the prosecutor’s constitutional
duties are uncertain, a remand to the trial court for an English language
translation and in camera review of the complainant’s journals is necessary
“either as a prophylactic rule or in this case alone” under the unusual
circumstances presented. Part II of the concurring and dissenting opinion.
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tect[s]” of the criminal trial; Brady v. Maryland, supra,
373 U.S. 88; and “the final arbiters of the government’s
obligation to ensure fair trials.” Kyles v. Whitley, supra,
514 U.S. 438. The United States Supreme Court has empha-
sized that the prosecutor has an affirmative “duty to
learn of any favorable evidence known to the others
acting on the government’s behalf in the case, including
the police.” Id., 437. “[T]he prosecutor has the means
to discharge the government’s Brady responsibility” by
establishing “procedures and regulations” ensuring the
“communication of all relevant information on each
case to every lawyer who deals with it.” (Internal quota-
tion marks omitted.) Id., 438. The prosecutors’ responsi-
bility under Brady is not merely ceremonial or titular.
Their role is meaningful, active, and substantive.

It should be obvious why the ultimate duty of disclo-
sure under Brady rests with the prosecutors assigned
to the case. First, Brady encompasses a set of technical
and nuanced legal rules, and the prosecutors have the
specialized legal knowledge, training, and experience
necessary to comply with Brady’s disclosure require-
ments. The United States Supreme Court has empha-
sized precisely this point in a case involving civil liability
for failure to train prosecutors on compliance with
Brady’s requirements, pointedly observing that prose-
cutors “are trained in the law and equipped with the
tools to interpret and apply legal principles, understand
constitutional limits, and exercise legal judgment.” Con-
nick v. Thompson, 563 U.S. 51, 64, 131 S Ct. 1350, 179
L. Ed. 2d 417 (2011); see id., 54. Prosecutors “know
what Brady entails and [how] to perform legal research
when they are uncertain.” Id., 67.

Brady requires not only a comprehensive under-
standing of the applicable legal rules, but also the pro-
fessional training and acumen to exercise the judgment
required to properly apply those rules to the unique
factual context of any given case. Determining whether
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a particular piece of evidence is favorable and material
within the meaning of Brady typically requires the exer-
cise of legal judgment and expertise that only the prose-
cutors assigned to the case, with their knowledge of
Brady’s constitutional requirements and their familiar-
ity with all of the other evidence, are in a position to
make. See, e.g., Moldowan v. Warren, 578 F.3d 351,
401-402 (6th Cir. 2009) (Kethledge, J., concurring in the
judgment in part and dissenting in part) (“the Brady
duty is uniquely tailored to prosecutors” because it
requires exercise of “a judgment that prosecutors . . .
are trained to make”), cert. denied, 561 U.S. 1038, 130
S. Ct. 3504, 177 L. Ed. 2d 1114 (2010). As the United
States Supreme Court has observed, “Brady has gray
areas and some Brady decisions are difficult . J
Connick v. Thompson, supra, 563 U.S. 71. A nonlawyer
without intimate knowledge of the case—an investiga-
tor, for example—generally is unequipped to make
those decisions.

Second, prosecutors are bound by unique ethical obli-
‘gations, both as attorneys admitted to practice law'

15 As attorneys, prosecutors are required to “satisfy character and fitness
standards . . . and are personally subject to an ethical regime designed to
reinforce the profession’s standards.” Connick v. Thompson, supra, 563 U.S.
65. A prosecutor “who violates his or her ethical obligations is subject to
professional discipline, including sanctions, suspension, and disbarment.”
Id., 66; see, e.g., Statewide Grievance Commitiee v. Ganim, 311 Conn. 430,
452, 87 A.3d 1078 (2014) (“An attorney as an officer of the court in the
administration of justice, is continually accountable to it for the manner in
which he exercises the privilege [that] has been accorded him. His admission
is [on] the implied condition that his continued enjoyment of the right
conferred is dependent {on] his remaining a fit and safe person to exercise
it . . . .” (Internal quotation marks omitted.)); Doe v. Connecticut Bar
Examining Commiitee, 263 Conn. 39, 51, 818 A.2d 14 (2003) (“[g]ood moral
character is a necessary and proper qualification for admission to the bar
[in this state]” (internal quotation marks omitted)); see also General Statutes
§ 51-84 (b) (providing Superior Court with authority to “fine an attorney for
transgressing its rules and orders . . . [and to] suspend or displace an
attorney for just cause”); Practice Book § 2-44 (“|t]he Superior Court may,
for just cause, suspend or disbar attorneys”).
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and as representatives of the state in a criminal prosecu-
tion. “It is well established that [a] prosecutor is not
an ordinary advocate. His [or her] duty is to see that
justice is done . . . .” (Internal quotation marks omit-
ted.) Gomez v. Commissioner of Correction, 336 Conn.
168, 186-87, 243 A.3d 1163 (2020). “As a representative
of the people of the state, [the prosecutor] is under a
duty not solely to obtain convictions but, more import-
antly, (1) to determine that there is reasonable ground
to proceed with a criminal charge . . . (2) to see that
impartial justice is done [in the case of] the guilty as
well as the innocent; and (3) to ensure that all evidence
tending to aid in the ascertaining of the truth be laid
before the court, whether it be consistent with the con-
tention of the prosecution that the accused is guilty.”
(Citation omitted; internal quotation marks omitted.)
Massameno v. Statewide Grievance Commiittee, 234
Conn. 539, 566-57, 663 A.2d 317 (1995); see Rules of
Professional Conduct 3.8, commentary (prosecutor is
“a minister of justice” with “[the] specific [obligation]
to see that the defendant is accorded procedural justice
and that guilt is decided [on] the basis of sufficient
evidence”). A prosecutor is “the representative not of
an ordinary party to a controversy, but of a sovereignty
whose obligation to govern impartially is as compelling
as its obligation to govern at all; and whose interest,
therefore, in a criminal prosecution is not that it shall
win a case, but that justice shall be done.” (Internal
quotation marks omitted.) Strickler v. Greene, supra,
527 U.S. 281.

Brady and its progeny, in short, serve as “central
bulwarks against injustice in our criminal justice sys-
tem.” Gonzalez v. Wong, 667 F.3d 965, 981 (9th Cir.
2011), cert. denied sub nom. Chappell v. Gonzales, 568
U.S. 928, 133 S. Ct. 165, 184 L. Ed. 2d 234 (2012); see
also United States v. Bagley, 473 U.S. 667, 675, 105 S.
Ct. 3375, 87 L. Ed. 2d 481 (1985) (“[t]he Brady rule is
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based on the requirement of due process,” and its pur-
pose is “to ensure that a miscarriage of justice does
not occur”). It is not a mere procedural “discovery rule,
but arule of fairness and minimum prosecutorial obliga-
tion.” United States v. Beasley, 576 F.2d 626, 630 (5th
Cir. 1978), cert. denied, 440 U.S. 947, 99 S. Ct. 1426, 59
L. Ed. 2d 636 (1979). “By requiring the prosecutor to
assist the defense in making its case,” Brady is premised
on the principle “that the prosecutor’s role transcends
that of an adversary . . . .” United States v. Bagley,
supra, 675 n.6. As ministers of justice, the prosecutors
trying the case have “a special duty commensurate with
[their] unique power, to [ensure] that defendants receive
fair trials.” (Internal quotation marks omitted.) Gomez
v. Commdissioner of Correction, supra, 336 Conn. 187.

My analysis thus begins with the premise that the
prosecutor occupies a unique role in executing the
legally complex and fact dependent disclosure obliga-
tion under Brady, and a layperson with no specialized
training or education ordinarily is not equipped with
the knowledge, skill, and judgment necessary to comply
with Brady’s constitutional requirements.' This is most
certainly true in a case such as this one, which required
the prosecutors to review hundreds of pages of journal
entries, written by the complaining witness herself,
regarding the very events at the center of the criminal
charges against the defendant. In this context, giving
a nonlawyer investigator a brief, midtrial, backroom
lecture on “Brady in a nutshell” is a grossly inadequate
substitute for the kind of legal education, training, and
experience that would qualify a person to conduct the
meaningful review that Brady mandates.!”

'8 As I discuss later in this opinion, I do not rule out the possibility that
a nonlawyer may conduct a constitutionally adequate Brady review under
certain discrete circumstances, such as, for example, reviewing law enforce-
ment personnel files for disciplinary information contained in records within
the custody or control of a separate agency.

'7 At trial, the prosecutors informed the trial court that their investigator
had been employed “with the state’s attorney’s office for fifteen years, [that]
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A brief examination of the circumstances of this case
demonstrates the flawed nature of the procedures uti-
lized by the prosecutors to discharge their Brady obliga-
tions. To begin with, even if I were to assume, purely
for the sake of argument, that the investigator was
informed in general terms of the constitutional duty of
disclosure under Brady, there is no basis in the record
to suggest that the investigator was familiar with the
large volume of factual information and the manifold
underlying legal principles necessary to properly apply
Brady under the particular circumstances of this case.
In terms of the facts, we have no reason to think that
the investigator was made aware of or had the requisite
familiarity with the complainant’s pretrial statements
or trial testimony, which was necessary to determine
whether the description of events set forth in her jour-
nals (“the best record” of what happened) was inconsis-
tent with the version of events detailed in those pretrial
statements and her testimony. Without access to the
complainant’s other descriptions of the abuse, including
the account of events she gave in her trial testimony,
it was impossible for the investigator to determine
whether there were any inconsistent statements in the
complainant’s Spanish language journals that were
required to be disclosed to the defense.

There also is no indication that the investigator was
familiar with the complex and nuanced legal definition
of an “inconsistent statement,” which was necessary
to review the complainant’s journals for Brady material.
“Inconsistent statement” is a legal term of art that

she has been an investigator in [the] office for five years, [that] she is
bilingual, [and that] she is a 2013 graduate of Albertus Magnus College with
a major in criminal justice. She was instructed very carefully . . . as far
as what she was looking for; [the prosecutors assigned to the case] explained
to her very carefully what the state’s obligation is for exculpatory and Brady
material.” According to the prosecutors, the investigator “spent about ten
hours reviewing [the Spanish language journals] . . . and, whenever she
had any questions, she would talk to” the prosecutors assigned to the case.
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means something very different to licensed attorneys
than to laypersons. A prior statement not only is incon-
sistent under the law if it directly contradicts a later
statement, but it also meets the legal definition if it
includes “omissions, changes of position, denials of
recollection or evasive answers.” Conn. Code Evid. § 6-
10 (a), commentary. “Inconsistency in effect, rather
than contradiction in express terms, is the test,” and,
thus, “[iJn determining whether an inconsistency exists,
the testimony of a witness as a whole, or the whole
impression or effect of what has been said, must be
examined.” (Internal quotation marks omitted.) State
v. Whelan, 200 Conn. 743, 748 n4, 513 A.2d 86, cert.
denied, 479 U.S. 994, 107 S. Ct. 597, 93 L. Ed. 2d 598
(1986). Additionally, “the inconsistency must be sub-
stantial and relate to a material matter.” (Emphasis
omitted.) State v. Richardson, 214 Conn. 752, 763, 574
A.2d 182 (1990). Without a full and accurate comprehen-
sion of the legal definition of an inconsistent statement,
and without a detailed understanding of the complain-
ant’s trial testimony, the investigator could not possibly
review the complainant’s journals for any inconsistent
statements that could be used to impeach the complain-
ant’s credibility.

Moreover, trained lawyers know that impeachment
material is not limited to inconsistent statements, but
also includes other evidence that might affect a witness’
credibility, such as evidence of bias, motive, interest,
or reputation for truthfulness. “When the reliability of
a given witness may well be determinative of guilt or
innocence, nondisclosure of evidence affecting credibil-
ity falls within [the] general rule [of disclosure under
Brady).” (Internal quotation marks omitted.) Giglio v.
United States, 405 U.S. 150, 154, 92 S. Ct. 763, 31 L.
Ed. 2d 104 (1972). In this case, the reliability of the
complainant’s testimony was outcome determinative.
There was no physical evidence that the defendant com-
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mitted the crimes charged; nor did anyone witness the
sexual abuse at the time it occurred. The state’s case
hinged entirely on the testimony of a complainant who
was a child at the time of the sexual abuse, and her
credibility was the crucial factor in the case. See, e.g.,
State v. Fernando V., 331 Conn. 201, 215-16, 202 A.3d
350 (2019). Any evidence that would have affected the
trier of fact’s assessment of the complainant’s credibil-
ity was material and subject to disclosure under Brady.
See State v. White, 229 Conn. 125, 136-37, 640 A.2d 572
(1994) (“[t]his court has stated many times that when
the prosecution’s case hinges entirely on the testimony
of certain witnesses, information affecting their credi-
bility is material [under Brady]”); Demers v. State, 209
Conn. 143, 161-62, 547 A.2d 28 (1988) (if “a conviction
depends entirely [on] the testimony of certain witnesses

. . information affecting their credibility is material
in the constitutional sense [i.e., under Brady, because]

. . if they are not believed a reasonable doubt of guilt
would be created” (internal quotation marks omitted)).
On this record, there is no reason to believe (and good
reason to doubt) that the state’s investigator possessed
the technical knowledge or training to properly review
the complainant’s Spanish language journals for any
such impeachment information. Nor does anything in
the record indicate that she even attempted to do so.®

Again, purely for the sake of argument, even if I were
to assume that the prosecutors’ ad hoc Brady tutorial
conveyed to the investigator all pertinent aspects of the
Brady doctrine and that the investigator absorbed from
the prosecutors’ lesson all of the legal learning required
to identify impeachment material, the investigator

18 Although thie prosecutors instructed the investigator to review the com-
plainant’s Spanish language journals for inconsistent statements, there is
no indication that they also instructed the investigator to review the com-
plainant’s journals for other types of impeachment evidence, such as evi-
dence of bias, motive, interest, or reputation for truthfulness.
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nonetheless could not conduct a constitutionally ade-
quate Brady review because she was in no position to
exercise the discretion or judgment necessary to deter-
mine whether any potentially inconsistent statements
and impeachment material triggered a disclosure obli-
gation under Brady. Except perhaps in the most
straightforward cases involving no exercise of judg-
ment, the decision to disclose under Brady is not a
ministerial task. “[T]here are no bright lines or fixed
rules,” and many scholars, courts, and attorneys have
struggled to delineate the precise contours of a prosecu-
tor’s constitutional duty of disclosure under Brady. B.
Gershman, “Between Brady Discretion and Brady Mis-
conduct,” 123 Dick. L. Rev. 661, 670 (2019); see id., 662
(examining various hypothetical situations that require
prosecutor “to exercise considered judgment, or discre-
tion™); see also Connick v. Thompson, supra, 563 U.S.
71 (“Brady has gray areas and some Brady decisions
are difficult™); Kyles v. Whiiley, supra, 514 U.S. 439
(under Brady, prosecutors are “forced to make judg-
ment calls about what would count as favorable evi-
dence, owing to the very fact that the character of a
piece of evidence as favorable will often turn on the
context of the existing or potential evidentiary record”);
United States v. Sipe, 388 F.3d 471, 488 (5th Cir. 2004)
(“materiality determinations under Brady are always
difficult”). Stated simply, the Brady review in the pres-
ent case required extensive legal training, comprehen-
sive knowledge of the legal and factual issues at issue,
and the exercise of judgment—none of which the state’s
investigator possessed based on the trial court record
before us.

The deficiencies in the state’s review procedures do
not stop there. There is no indication in the record
that the state’s investigator even possessed the foreign
language qualifications necessary to read and translate
written documents. The investigator was bilingual, but
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an understanding of the Spanish and English languages
alone provides no assurance of linguistic competence
for purposes of the kind of detailed and nuanced review
necessary to ensure Brady compliance. The Spanish
language is not monolithic—*“there are more than nine-
teen dialectical forms of Spanish . . . .” (Internal quo-
tation marks omitted.) I Dominguez-Urban, “The
Messenger as the Medium of Communication: The Use
of Interpreters in Mediation,” 1997 J. Disp. Resol. 1, 30.
Given the existence of these different dialects, “Spanish
speakers from different countries are not necessarily
able to communicate effectively. Even within the same
country, there may be regional and class differences in
dialect or accent. The failure to recognize these differ-
ences can lead to [miscommunications and] disastrous
consequences.”” Id.

The provision of translation and interpretation ser-
vices is “an imprecise process” that easily “may give
rise to misunderstanding and misinterpretation of the
speaker’s intent.” M. Shulman, Note, “No Hablo Inglés:
Court Interpretation as a Major Obstacle to Fairness
for Non-English Speaking Defendants,” 46 Vand. L. Rev.
175, 176-77 (1993). To ameliorate these risks, court-
appointed translators for the Connecticut Judicial Branch
must pass written, oral, and ethics examinations, agree
to be bound by the Code of Professional Responsibility
for Court Interpreters of the Judicial Branch, and be
sworn by a Superior Court judge. See Connecticut Judi-
cial Branch, Interpreter and Translator Services Unit

Y For example, a person “hearing the Spanish world ‘molestar’ may believe
that a sexual molestation is being described. In fact, the word is correctly
translated as ‘to bother’ rather than ‘to molest.’ ” I. Dominguez-Urban, supra,
1997 J. Disp. Resol. 25 n.133; see also, e.g., M. Shulman, Note, “No Hablo
Inglés: Court Interpretation as a Major Obstacle to Fairness for Non-English
Speaking Defendants,” 46 Vand. L. Rev. 175, 176 and n.3 (1993) (explaining
that, depending on dialect and context, Spanish word “ ‘kilo’” can mean
either “ ‘kilogram’ ” or “ ‘cent,’ ” and that improper translation of this word
at trial resulted in wrongful conviction on drug charges).
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(ITS), available at https/jud.ct.gov/jobs/interpreter.htm#Role
(last visited June 11, 2024). These requirements ensure
that the translator possesses the foreign language profi-
ciency necessary to translate written documents and
understands the ethical obligation to translate “accu-
rately and faithfully without indicating any personal
bias, avoiding even the appearance of partiality.” Con-
necticut Judicial Branch, Code of Professional Respon-
sibility for Court Interpreters of the State of Connecticut
Judicial Branch, Canon 7, p. 4, available at hitps./www.ncsc.
org/__data/assets/pdf_file/0032/19697/connecticut-inter
preter_code_of_ethics_commentary_2010_02.pdf (last
visited June 11, 2024). Because the investigator had
no known qualifications as a translator and was not
operating within a framework of enforceable ethical
obligations, I cannot conclude that she was competent
to translate the complainant’s Spanish language jour-
nals into English, much less to review those journals
for Brady material.

Even if the state’s lay investigator otherwise had been
qualified by virtue of her legal training, knowledge of
the evidence in the case, exercise of judgment, language
proficiency, and ethical obligations to review the com-
plainant’s Spanish language journals for Brady mate-
rial, there is no indication that adequate policies and
procedures existed “to [ensure the] communication of
all relevant information” to the individual prosecutors
trying the case. (Internal quotation marks omitted.)
Kyles v. Whitley, supra, 514 U.S. 438; see, e.g., Fontenot
v. Allbaugh, 402 F. Supp. 3d 1110, 1165 (E.D. OKla. 2019)
(“[t]he lack of any organizational structure or policy
ensuring the proper disclosure of exculpatory and
impeachment evidence from the [state and local law
enforcement agencies] to the . . . [d]istrict [a]ttor-
ney’s [o]ffice resulted in systemic Brady violations”),
aff'd sub nom. Fontenot v. Crow, 4 F.4th 982 (10th Cir.
2021), cert. denied, U.S. , 142 S, Ct. 2777, 213
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L. Ed. 2d 1015 (2022). The prosecutors themselves did
not read the journals; nor were they able to do so—they
did not understand Spanish. The investigator neither
produced a written translation nor read the journals in
translation aloud to the prosecutors. The prosecutors
consequently were unable to effectively supervise, ver-
ify, question, or override the investigator's Brady deter-
minations. Instead, the prosecutors relied entirely on
the investigator to read the complainant’s Spanish lan-
guage journals and to identify potential Brady material.
In the face of this wholesale delegation of the prosecu-
tors’ constitutional duty of review, the majority resorts
to euphemisms, referring to the investigator as provid-
ing “help” or “assistance” to the prosecutors. This char-
acterization is accurate only if we can agree that the
investigator helped and assisted by conducting the
Brady review.? The simple truth is that the prosecutors
did not review the complainant’s Spanish language jour-
nals—they delegated this task entirely to their bilingual
investigator. The only Brady related decisions made by
the prosecutors were those that the investigator, in her
uninformed discretion, chose to bring to their atten-
tion.?! The prosecutors’ wholesale delegation of their

# As Justice D’Auria puts the point in his concurrence and dissent, “[t]he
investigator reviewed the journals. Period. The prosecutors did not.” Foot-
note 2 of the concurring and dissenting opinion. Regardless of the euphemis-
tic terminology employed by the majority, this is the very “definition of
‘delegating’ review of the journals.” Id.

2 The record reflects that the prosecutors learned about a very small
portion of the information contained in the complainant’s Spanish language
journals because four pages were translated into English and communicated
to the prosecutors, who, in turn, submitted them to the trial court for an
in camera inspection out of an “abundance [of] caution . . . .” Significantly,
the prosecutors repeatedly represented to the court that these four pages
did not contain any Brady or exculpatory material but, instead, were subject
to in camera review under General Statutes § 54-86f (a) because they
involved evidence of the complainant’s sexual conduct. After reviewing the
four pages, the trial court determined that one of the pages did, in fact,
contain favorable material under Brady because it could be used to impeach
the complainant’s testimony regarding the reason for her delayed disclosure
of the sexual abuse. In other words, of the four journal pages that were
translated into English, the record demonstrates conclusively that one of
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responsibility under Brady to assess the substance of
these crucially important documents—material that
realistically could have contained information determi-
native of the complainant’s credibility and the outcome
of the case—was an abdication of their prosecutorial
function and a dereliction of their constitutional duty.
See, e.g., United States v. Price, 566 F.3d 900, 903 (9th
Cir. 2009) (“a prosecutor cannot evade [his or her] duty
simply by becoming or remaining ignorant of”’ Brady
material).?

"To support its conclusion to the contrary, the major-

ity relies on “persuasive authority [holding] that a prose-
cutor does not have a constitutional obligation to

those pages contained Brady material that went unrecognized and unac-
knowledged by the prosecutors. This fact does not inspire confidence in
the prosecutors’ own ability to identify Brady material, which further casts
doubt on the propriety of delegating that responsibility to a nonlawyer
instructed by the prosecutors and bolsters my conclusion that the state’s
Brady review was inadequate in this case.

The majority acknowledges that “the [prosecutors’] statement that the
four pages contained no Brady material was not correct” but concludes
that, “even if the prosecutor{s] may have made a mistake in [their] Brady
analysis on one document, that would not demonstrate conclusively that
{they] did not understand [their] obligations under Brady.” Footnote 27 of
the majority opinion. Conclusive or not, the only evidence in the record of
the prosecutors’ understanding of Brady is an instance in which they got
it wrong. Because the investigator’s understanding of what constitutes Brady
material necessarily was dependent on and derivative of the prosecutors’
understanding, one can only conclude that the investigator labored under
the same misunderstanding as her instructors. The majority misses the point
by taking comfort in the fact that, even if the prosecutors’ understanding
of Brady was flawed, the trial court nonetheless undertook a proper Brady
review of the four pages of material submitted by the prosecution. The issue
is not whether the trial court properly applied Brady; it is whether the
prosecutors and their investigator did, and, on this record, the evidence
indicates that they did not. This fact demonstrates why in camera review
by the trial court of the entirety of the complainant’s journals is required
to ensure that the defendant received a fair trial consistent with Brady and
its progeny.

21 do not suggest that the prosecutors acted deliberately in this regard.
These decisions were made in the midst of trial under unforeseen and
unusual circumstances that took everyone by surprise, and there is nothing to
suggest that the prosecutors intended to evade their constitutional obligation
under Brady or otherwise act improperly.
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personally review materials in the government’s posses-
sion to determine whether disclosure is required under
Brady.” Part II of the majority opinion, citing United
States v. Jennings, 960 F.2d 1488, 1491 (9th Cir. 1992),
United States v. Smith, 552 F.2d 257, 262 (8th Cir. 1977),
and Stacy v. State, 500 P.3d 1023, 1038 (Alaska App.
2021). These few cases provide exceedingly weak author-
ity for this court to rely on in rendering its decision.
They are not binding on this court and are persuasive
only insofar as we agree with their legal analysis, logic,
and reasoning. More to the point, regardless of whether
we agree with the general principles expressed in these
cases, they are plainly distinguishable from the present
circumstances, and their reasoning has no application
to the operative facts in this case. Jennings, Smith, and
Stacy all involve Brady material allegedly contained
in the personnel files of other governmental agencies,
rather than a complainant’s firsthand description of the
alleged crimes written in her own hand in a set of
journals held in the prosecutors’ possession. See United
States v. Jennings, supra, 1492 n.3 (federal law enforce-
ment personnel files); United States v. Smith, supra,
261 (same); Stacy v. State, supra, 1038 (personnel files
in possession of state and local law enforcement agen-
cies). Personnel files pose unique challenges with
respect to prosecutors’ fulfillment of their Brady obliga-
tion because there are many “state statutes and local
policies mak[ing] police personnel files so confidential
that not even the prosecutor can look inside them to
search for Brady material.” J. Abel, “Brady’s Blind Spot:
Impeachment Evidence in Police Personnel Files and
the Battle Splitting the Prosecution Team,” 67 Stan. L.
Rev. 743, 762 (2015); see, e.g., People v. Superior Court,
61 Cal. 4th 696, 709-11, 377 P.3d 847, 206 Cal. Rptr. 3d
606 (2015) (California statute precludes both prosecu-
tors and defense attorneys from personally accessing
law enforcement personnel files unless certain proce-
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dures are followed consistent with Pitchess v. Superior
Court, 11 Cal. 3d 531, 522 P.2d 305, 113 Cal. Rptr. 897
(1974)); see also, e.g., Stacy v. State, supra, 1038 (“state
personnel files are confidential under Alaska law,” and
prosecutor could not personally review them). Given
the confidentiality of personnel files and the lack of
direct prosecutorial access to search such files for
Brady material, many states have adopted policies and
procedures to ensure that the agency maintaining cus-
tody and control of these files searches them for Brady
material and then communicates any such material to
the prosecutors trying the case. See, e.g., Stacy v. State,
supra, 1038 (“[tlhe Anchorage Police Department
(APD) and the Department of Law (DOL) have agreed
to an [ongoing] process by which the APD will advise

one [DOL] representative . . . of its substantiation of
an officer's or employee’s misconduct involving
untruthfulness or bias . . . to facilitate compliance

with the duty of [the] police and prosecutors under
Giglio while respecting the officer’s or employee’s pri-
vacy interest in the confidential personnel records™);
Peoplev. Superior Court, supra, 721 (“the police depart-
ment has laudably established procedures to streamline
the Piichess/Brady process,” pursuant to which “[iJt
notified the prosecution, which in turn notified the
defendant, that the officers’ personnel records might
contain Brady material”); see also United States v. Jen-
nings, supra, 1492 n.3 (noting existence of United States
Department of Justice policy requiring “the files of law
enforcement officers . . . to be examined by the
appropriate agency’s attorney or his staff . . . [who]
will notify the federal prosecutor assigned to the case
if any potential Brady material is found™).

. Wholly apart from the unique legal status of personnel
files in the possession of other state agencies, the task
of reviewing personnel files for impeachment material
normally is a simple and focused exercise raising none
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of the challenges involved in the present case. This case
does not involve the ministerial review of a testifying
witness’ personnel file to identify disciplinary informa-
tion. The material at issue in the present case contains
the complaining witness’ own narrative description of
the sexual abuse she claims to have suffered at the
hands of the defendant. These journals cover the very
same events that lie at the heart of the state’s case
and the complainant’s trial testimony. Regardless of
whether the journals ultimately are determined to con-
tain Brady material, their contents, as described by the
complainant herself, present the reviewer with judg-
ment calls regarding the obligation to disclose under
Brady. No legal privilege attaches to these materials,
and they are in the actual possession of the prosecutors,
which makes them physically available for their direct
review. I have found no case law, and the majority cites
to none, standing for the proposition that prosecutors
may delegate their duty to review a complaining wit-
ness’ description of the crimes charged for Brady mate-
rial to a nonlawyer staff member. And for good reason.
It is a quintessential prosecutorial function to review
for impeachment material a complainant’s written, first-
hand account of the crimes with which the defendant
has been charged and to compare that written, firsthand
account to the complainant’s trial testimony to deter-
mine whether there are any discrepancies, evasions,
inconsistencies, or omissions in the complainant’s descrip-
tion of events that could be used to impeach her credi-
bility. Such a nuanced task requires the legal training,
experience, skill, and judgment of an attorney familiar
with the operative legal claims and defenses, as well
as the facts of the case, all viewed through the lens of
Brady’s constitutional requirements. A layperson sim-
ply is not equipped to conduct the sophisticated and
technical legal analysis that Brady requires in this con-
text. See Practice Book § 2-44A (a) (2) (defining “[t]he
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practice of law” as “ministering to the legal needs of
another person and applying legal principles and judg-
ment to the circumstances or objectives of that person,”
including “[gliving advice or counsel to persons con-
cerning or with respect to their legal rights or responsi-
bilities or with regard to any matter involving the
application of legal principles to rights, duties, obliga-
tions or liabilities™).

Lastly, this is not a case involving a large “volume
of records” necessitating an “extraordinary [delay] in
the trial” to permit the prosecutors to review the com-
plainant’s journals. Part II of the majority opinion. The
complainant’s journals total 333 pages, and a member
of the two lawyer prosecution team surely could have
reviewed an English language translation of the journals
during trial, especially given that there was a nine day
break in the trial proceedings.”? Even if the complain-
ant’s journals were more voluminous, “the state’s obli-
gation under Brady does not vary depending on how
convenient or inconvenient it is for the state to comply
with its duty to provide exculpatory evidence to the
defendant.” (Footnote omitted.) State v. Guerrera, 331
Conn. 628, 656-57, 206 A.3d 160 (2019) (McDonald, J.,
concurring). In the “context of [a] ‘voluminous mass
of files, tapes and documentary evidence’ in [the] state’s
possession . . . ‘the prosecutor retains the constitu-
tional obligation of initially screening the materials
before him and handing over to the defense those items
to which the defense is unquestionably entitled under
Brady' . . . .” 1d., 657 (McDonald, J., concurring),
quoting Emmett v. Ricketts, 397 F. Supp. 1025, 1043
(N.D. Ga. 1975).

For the foregoing reasons, on this record, I conclude
that the investigator’s review of the complainant’s jour-

% Due to the illness of the trial judge, there were no trial proceedings
from February 16 through 24, 2019.
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nals for Brady material was not constitutionally ade-
quate, and, therefore, the journals were suppressed (i.e.,
withheld) within the meaning of Brady.* In a case such
as this one, in which the defendant has made a plausible
showing that specifically identified, suppressed evi-
dence may contain Brady material,® but the evidence
has not been reviewed by the prosecutor, defense coun-
sel, or the trial court, the appropriate remedy is to
remand the case to the trial court for in camera review.?

2 In light of my conclusion, I see no need to adopt the prophylactic rule
proposed by the defendant.

% The majority does not address whether the complainant’s journals were
unlawfully suppressed by the prosecutors because, it asserts, the defendant
“claims only that the procedure that the [prosecutors] used to review the
journals was constitutionally inadequate.” Footnote 28 of the majority opin-
ion. The majority’s unjustifiably narrow construction of the defendant’s
claim overlooks the fact that the defendant challenges both the procedure
used to review the complainant’s journals and the prosecutors’ refusal to
disclose the journals to the defendant, even though there was a reasonable
basis to believe that they contained favorable impeachment material. Given
that defense counsel requested the complainant’s journals as soon as their
existence came to light, the trial court ordered the prosecutors to take
possession of the handwritten journals and to review them for Brady mate-
rial, the journals were in the exclusive possession and control of the prosecu-
tors, and the prosecutors refused to disclose the journals to the defendant,
there is no doubt that the journals were suppressed within the meaning of
Brady. See, e.g., Demers v. State, supra, 209 Conn. 153-54 (concluding that
evidence was suppressed within meaning of Brady because state “had both
access to and control over the documents” (internal quotation marks
omitted)).

2 The defendant claims that a Brady violation is patent on the face of
the record because the complainant testified that her journals contain a
history of the defendant’s sexually abusive conduct, and, therefore, the
journals either contain inculpatory evidence or contain no such inculpatory
evidence and constitute impeachment material. The defendant oversimpli-
fies the issue. Brady requires the disclosure of material, favorable evidence,
not inculpatory evidence. Favorable evidence includes impeachment mate-
rial, such as prior inconsistent statements and evidence of bias, motive,
interest, and reputation for truthfulness. It is possible (albeit unlikely) that
the complainant’s journals contain no impeachment material because her
description of the defendant’s sexually abusive conduct may be entirely
consistent with her trial testimony. It is also possible that the journals
contain statements that are inconsistent with her trial testimony and, thus,
constitute impeachment material. Notably, impeachment material includes,
but is not limited to, new inculpatory information like additional instances
of sexual abuse or additional details regarding the sexual abuse to which
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See, e.g., Pennsylvania v. Ritchie, 480 U.S. 39, 57-58,
107 S. Ct. 989, 94 L. Ed. 2d 40 (1987) (when “it is impossi-
ble to say whether any information” is required to be
disclosed under Brady because neither prosecutor,
defense counsel, nor trial court reviewed information,
defendant is “entitled to have the [information] reviewed
by the trial court” in camera to determine whether it
contains Brady material); United States v. Alvarez, 358
F.3d 1194, 1209 (9th Cir.) (“[b]ecause neither we nor the
trial court know what it is we are attempting to review
[for a Brady violation],” appropriate remedy is to “remand
to the [trial] court for an evidentiary hearing to determine
whether the government had discharged its obligation to
provide the defense with material exculpatory evidence,
including impeachment evidence, within its possession”
(internal quotation marks omitted)), cert. denied sub nom.
Valenzuela v. United States, 543 U.S. 887, 125 S. Ct. 126,
160 L. Ed. 2d 148 (2004); United States v. Rosario-Peralta,
175 F.3d 48, 56-57 (1st Cir. 1999) (retaining jurisdiction
over appeal and remanding case to trial court to review
specifically identified evidence in camera to determine
whether Brady required its disclosure); United States v.
Kiszewski, 877 F.2d 210, 215-16 (2d Cir. 1989) (when “the
jury’s verdict turned on the credibility” of witness for
whom alleged impeachment material had not been dis-

the complainant testified at trial, which would be a substantial and material
omission from the complainant’s trial testimony. See, e.g., State v. Reed,
174 Conn. 287, 303, 386 A.2d 243 (1978) (“[i]f a former statement fails to
mention a material fact presently testified to, which it should have been
natural to mention in the prior statement, the prior statement is sufficiently
inconsistent” to constitute impeachment evidence (internal quotation marks
omitted)); cf. State v. Carrion, 313 Conn. 823, 835-36, 842, 100 A.3d 361
(2014) (trial court properly admitied video-recorded interview of child victim
of sexual abuse as inconsistent statement because her trial testimony “was
often inconsistent with the details [that] she {had] provided during her
[video-recorded] interview” (internal quotation marks omitted)). It is not
clear what information the journals contain, and that is why we must remand
the present case for the trial court to order a translation of the journals
and to examine them in camera for favorable information required to be
disclosed to the defense pursuant to Brady.
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closed, it was “necessary to remand [the] case to allow
the [trial] court to conduct an in camera examination of
the [evidence] to determine whether [it} should have been
disclosed and, if so, whether [the defendant] is entitled
to a new trial”).?’

Despite the significant risk that the defendant was
deprived of his constitutional right to a fair trial, the major-
ity declines to address whether the prosecutors’ delegation
of their duty to review the complainant’s Spanish language
journals for Brady material was constitutionally adequate
on the present factual record, reasoning that (1) the defen-
dant only requested a prophylactic rule and did not
expressly raise a “freestanding” Brady claim, and (2) the
record is inadequate for review under the second prong
of State v. Golding, 213 Conn. 233, 23940, 567 A.2d 823
(1989), as modified by In re Yasiel R., 317 Conn. 773, 781,
120 A.3d 1188 (2015). Part II of the majority opinion. The
majority’s characterization of the defendant’s claim as
something other than a Brady claim misapprehends the
fundamental issue on appeal. The issue certified on appeal
is whether “the Brady review . . . of the complainant’s
journals by a nonlawyer member of the state’s attorney’s
office was constitutionally adequate . . . .” (Citation
omitted.) State v. Andres C., 342 Conn. 901, 270 A.3d 97
(2022). Consistent, with the certified question, the defen-
dant claims that the investigator’s Brady review was not
constitutionally adequate in this case because the state’s
lay investigator was not qualified to review the complain-
ant’'s Spanish language journals for Brady material,
resulting in a deprivation of the defendant’s due process
right to a fair trial and necessitating the reversal of his
conviction. The majority cannot mean that any claim alleg-

" Additional federal authority exists, such as the cases cited by Justice
D’Auria in part IV of his concurrence and dissent. The majority’s assertion
that this federal authority is distinguishable because, in the present case,
the defendant does not claim on appeal that the state “refused [his] request
to review specific evidence for Brady material” fails to confront the essence
of the defendant’s argument. Footnote 21 of the majority opinion.
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ing an improper delegation of a prosecutor’s duty to con-
duct a constitutionally adequate review for Brady material
is deficient as a matter of law. Would we say that no
“freestanding” Brady claim exists if a defendant chal-
lenges a prosecutor’s use of a high school civics class
to conduct the Brady review? The methodology used to
review information for potential Brady material is inextri-
cably intertwined with the integrity, reliability, and legal
sufficiency of that review.

Instead of addressing the merits of the claim certified
for appellate review and briefed on appeal, the majority
knocks down a straw man by focusing exclusively on the
defendant’s request for relief, namely, a “prophylactic,”
federal constitutional rule requiring the prosecutor in all
cases personally to review potential Brady material that
comes to light during trial.®® The defendant’s request for
such a rule must be placed in the broader context of his
claim on appeal. The defendant does not contend that a
prosecutor’s personal duty to review information for
Brady material never is delegable; nor does he need to
make such an absolutist claim to be entitled to relief.
Instead, the defendant claims that the delegation was
unconstitutional in this case because the complainant’s
Spanish language journals surfaced midway through the
trial, after the complaining witness had completed most
of her trial testimony. The defendant acknowledges the
“administrative and practical problems [that] could arise
from a requirement that all documents be personally
reviewed by prosecutors, particularly since Brady
[review] can occur long before trial, and may involve

% The defendant’s request for a prophylactic rule may have been unneces-
sary and inartful, but it does not preclude appellate review of his as applied
Brady challenge. The majority’s characterization of the defendant’s claim
as one seeking only a prophylactic rule and not making a case-specific
challenge is also impossible to square with the defendant’s allegation that
there was not just the risk of a Brady violation, but an actual Brady violation
patent on the face of the evidentiary record in this case. See footnote 26
of this opinion.
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documenits generated by, or in the possession of, different
government agencies.” (Emphasis in original.) The defen-
dant makes it clear that he “was not and is not asking for
an expansive Brady rule of general applicability but is
seeking a limited rule to the effect that a prosecutor must
personally review potential Brady material when that
material is first discovered or uncovered during the course
of the trial.”

In my view, we need not decide whether to adopt the
prophylactic rule sought by the defendant because a nar-
rower holding is sufficient to remedy the constitutional
inadequacy of the Brady review conducted in this case.
We are not bound by the scope of relief requested by the
defendant. Indeed, we have the inherent authority and
obligation to fashion a narrower rule consistent with the
general principle “that remedies should be tailored to the
injury suffered from the constitutional violation and
should not unnecessarily infringe on competing interests.”
United States v. Morrison, 449 U.S. 361, 364, 101 S. Ct. 665,
66 L. Ed. 2d 564 (1981); see Dayton Board of Education
v. Brinkman, 433 U.S. 406, 420, 97 S. Ct. 2766, 53 L. Ed.
2d 851 (1977) (“[o]nce a constitutional violation is found,
afederal court is required to tailor the scope of the remedy
to fit the nature and extent of the constitutional violation”
(internal quotation marks omitted)). No principle of law
or logic supports the idea that the defendant’s request for
greater relief precludes this court from granting more
circumscribed relief.

" As for the adequacy of the record, “[a] record is not
inadequate for Golding purposes because the trial court
has not reached a conclusion of law if the record contains
the factual predicates for making such a determination.”
(Internal quotation marks omitted.) State v. Rosa, 196
Conn. App. 480, 499, 230 A.3d 677, cert. denied, 335 Conn.
920, 231 A.3d 1169 (2020). “Nevertheless, [i}f the facts
revealed by the record are insufficient, unclear or ambigu-
ous as to whether a constitutional violation has occurred,
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we will not attempt to supplement or reconstruct the
record, or to make factual determinations, in order to
decide the defendant’s claim.” (Internal quotation marks
omitted.) Id.; see id., 499-500 (concluding that record was
adequate to review defendant’s unpreserved Brady claim);
see also State v. McCoy, 331 Conn. 561, 598, 206 A.3d 725
(2019) (“this court has regularly entertained claims of
Brady violations that were not distinctly raised at trial,
as long as those claims satisfied Golding™); State v. Bryan,
193 Conn. App. 285, 31214, 219 A.3d 477 (reviewing unpre-
served Brady claim under Golding), cert. denied, 334
Conn. 906, 220 A.3d 37 (2019).

The pertinent facts are not disputed, unclear, or ambigu-
ous, and the record is sufficient to permit appellate review.
The complainant’s Spanish language journals were marked
and sealed as an exhibit and thus have been preserved
for translation and review. The record is equally clear
that neither of the prosecutors understood the Spanish
language and that they could not review the handwritten
journals for potential Brady material themselves. Because
the prosecutors decided to delegate this task in its
entirety to their bilingual investigator, they were acutely
aware that it was important to establish the qualifica-
tions of the investigator conducting the Brady review.
To this end, the prosecutors detailed those qualifica-
tions on the record, explaining that the investigator was
bilingual, had been employed by the state’s attorney’s
office for fifteen years, five of which had been spent
as an investigator, and had graduated from Albertus
Magnus College in 2013 with a major in criminal jus-
tice.”® As for the instructions that the investigator had

% The majority offers hypothetical examples of situations in which a blan-
ket prohibition on delegation would be inappropriate. See part II of the
majority opinion. Those hypotheticals serve only toillustrate that the delega-
tion was improper on the facts of this case. In this case, the state’s investiga-
tor was not a paralegal, much less “a highly experienced paralegal who has
been trained in the requirements of Brady and who sat by the prosecutor’s
side during the entire trial . . . .” Id. Nor was the investigator “a supervising
prosecuting attorney who had been supplied with the transcript of the
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been provided, the prosecutors explained that the inves-
tigator had been “instructed very carefully . . . as far
as what she was looking for . . . [and] what the state’s
obligation is for exculpatory and Brady material,” and
that the investigator had “spent about ten hours reviewing
these materials . . . and, whenever she had any ques-
tions, she would talk to” the prosecutors assigned to
the case. The record makes it clear that the prosecutors
performed no active oversight of the review process and
left it to the investigator to come to them with questions.

"The relevant qualifications of the state’s investigator
are clear from the record. The prosecutors expounded
on the investigator’s education, experience, and train-
ing, and it is both counterintuitive and speculative to
think that the prosecutors would have omitted addi-
tional pertinent information, such as specialized train-
ing and experience in Brady’s requirements or the
translation of foreign language documents. Reviewing
the same record, the Appellate Court rightly held that
“[t]he record is adequate and the defendant’s claim is
of constitutional magnitude, and, thus, the first two
Golding prongs are satisfied.” State v. Andres C., supra,
208 Conn. App. 856. It is highly significant that the state
does not claim otherwise; nor does the state suggest
that additional information regarding the investigator’s
qualifications exists or that further fact finding may be
necessary to supplement or augment the record. To the
extent that the defendant’s Brady claim is unpreserved,
it is reviewable under Golding.*

proceedings . . . .” Id. The state’s investigator was a nonlawyer layperson
with no apparent legal training, experience, or knowledge of the constitu-
tional requirements of Brady or the complainant’s prior statements or tes-
timony.

% As the majority acknowledges, defense counsel asked for an immediate,
in camera review of the complainant’s Spanish language journals for exculpa-
tory material when their existence first was disclosed at trial. See footnote
21 of the majority opinion. Because the trial court and the state were on
notice of the defendant’s Brady claim, I fail to see why the defendant should
be required to renew his request for a second time to preserve it for appellate
review. See, e.g., State v. Best, 337 Conn. 312, 317 n.1, 253 A.3d 458 (2020)
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The majority’s conclusion to the contrary is in “dero-
gation of [a criminal defendant’s] rights under Golding.”
Statev. Rosa, supra, 196 Conn. App. 501. Golding, which
“is anarrow exception to the general rule that an appel-
late court will not entertain a claim that has not been
raised in the trial court,” is premised on the animating
principle that, “because constitutional claims implicate
fundamental rights, it . . . would be unfair automati-
cally and categorically to bar a defendant from raising
a meritorious constitutional claim that warrants a new
trial solely because the defendant failed to identify the
violation at trial.” (Internal quotation marks omitted.)
State v. Elson, 311 Conn. 726, 749, 91 A.3d 862 (2014).
This doctrine is not available in federal court, and, there-
fore, the majority’s reliance on federal case law to hold
that Brady claims must be preserved in the trial court
or forfeited on appeal is misplaced and undermines the
foundational principles on which Golding rests. See,
e.g., State v. McCoy, supra, 331 Conn. 598 (“the trial
court is [not] the only court that can review a Brady
claim”; appellate courts can review Brady claims under
Golding (emphasis in original)); State v. Rosa, supra,

(claim was “functionally preserved” in trial court because it was articulated
with sufficient clarity to put trial court on notice); State v. McKethan, 184
Conn. App. 187, 194 n.2, 194 A.3d 293 (defendant’s claim was preserved
because “the trial court was placed on reasonable notice of the claim™),
cert. denied, 330 Conn. 931, 194 A.3d 779 (2018). Regardless, even if the
defendant’s Brady claim is unpreserved, it nonetheless is reviewable under
Golding because it is a claim of constitutional magnitude, and the record
is adequate for review. With respect to the adequacy of the record, I join
Justice D’Auria’s observation that, “when it comes to Brady claims, this
court has even pressed beyond the dictates of Golding’s first prong . . . at
times ordering limited remands to supplement the record so that a reviewing
court can determine if the state has complied with its affirmative constitu-
tional obligation under Brady.” Part IV of the concurring and dissenting
opinion. On the present record, there is no reason why we cannot, and
every reason why we can and should, exercise our discretion to remand
the case to the trial court for the limited purpose of ordering an official
English language translation and in camera review of the complainant’s
journals for Brady material.

116a



Page 150 / CONNECTICUT LAW JOURNAL June 18, 2024

416 JUNE, 2024 349 Conn. 300
State v. Andres C.

501 (there is no “inviolable rule that any Brady claim
must first be fully presented and preserved in the trial
court or be deemed waived™).

For the foregoing reasons, [ would retain jurisdiction
over the present appeal and remand the case to the
Appellate Court with direction to remand it to the trial
court to order the journals translated into English and
to review the translated journals in camera for potential
Brady material. See, e.g., State v. Ortiz, 280 Conn. 686,
713 n.17, 911 A.2d 1055 (2006) (appellate courts may
remand case to trial court for hearing to determine
whether Brady violation exists pursuant to their super-
visory authority under Practice Book § 60-2); State v.
Gonzales, 186 Conn. 426, 435-36, 441 A.2d 852 (1982)
(remanding case to trial court to determine whether
witness’ prior statement was required to be disclosed
to defense); see also Practice Book § 60-2 (this “court
may, on its own motion . . . (1) order a judge to take
any action necessary to complete the trial court record
for the proper presentation of the appeal . . . [or] (8)
remand any pending matter to the trial court for the
resolution of factual issues where necessary”). Remand
to the trial court is appropriate because that court is
“already familiar with the matter” and can rapidly
resolve the “fact sensitive constitutional issues” embed-
ded in the defendant’s Brady claim. State v. Ortiz,
supra, 714 n.17. If a dispute between the parties regard-
ing the disclosure of the journals still exists following
the trial court’s in camera inspection of the translated
journals and its issuance of a memorandum of decision,
then we may request supplemental briefing and review
that dispute on appeal. See, e.g., State v. Davis, 338
Conn. 458, 478-79, 2568 A.3d 633 (2021); State v. Pollitt,
199 Conn. 399, 416-17, 508 A.2d 1 (1986). In the absence
of further review of the complainant’s journals for mate-
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rial, favorable evidence, however, I cannot conclude
that the defendant received a fair trial in accordance
with his due process rights under Brady. 1 therefore
dissent.
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Carlos G. has argued that the court’s conclusions
regarding these issues were improper. Therefore,
because we substantively will not address a moot issue,
we conclude that it would be unfair to Carlos G. to
bind him to a judgment that he has challenged but,
through no fault of his own, cannot contest. See Private
Healthcare Systems, Inc. v. Torres, 278 Conn. 291, 304,
898 A.2d 768 (2006). Accordingly, we conclude that
vacatur of the court’s paternity decision is appropriate
in. this circumstance.

The appeal is dismissed and the judgment of the trial
court regarding the paternity of Yassell B. is vacated.

STATE OF CONNECTICUT v. ANDRES C.*
(AC 43081)

Moll, Alexander and DiPentima, Js.**
Syllabus

Convicted of the crimes of sexual assault in the third degree and risk of
injury to a child, the defendant appealed to this court. The defendant’s
conviction stemmed from his sexual abuse of the minor victim, his niece.
Before trial, the court granted the state’s motion to allow the introduction
of uncharged misconduct evidence, specifically, evidence regarding the
defendant’s sexual abuse of the victim’s cousin, D. At trial, the victim
testified, inter alia, that she maintained certain journals, which related
to her abuse, and the court declined to allow the defendant access to
the journals. The prosecutors assigned the task of reviewing the journals
for exculpatory material, which were handwritten in Spanish, to a bilin-
gual investigator in their office. The court indicated that it would conduct

*In accordance with our policy of protecting the privacy interests of
victims of sexual assault, we decline to use the defendant’s full name or to
identify the victim or others through whom the victim’s identity may be
ascertained. See General Statutes § 54-86e.

** This case originally was argued before a panel of this court consisting
of Judges Moll, Alexander, and Devlin. Thereafter, Judge Devlin retired from
this court and did not participate in the consideration of this decision.
Judge DiPentima was added to the panel, and she has read the briefs and
appendices and has listened to a recording of the oral argument prior to
participating in this decision.
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" an in camera review of any materials that might be exculpatory, and
defense counsel did not challenge this procedure. Held:

1. The defendant could not prevail on his claim that the trial court improperly
admitted uncharged misconduct evidence.

a. This court declined to review the defendant’s claim that the trial court

. erred in permitting the state to present uncharged misconduct evidence
regarding the sexual abuse of D to show his propensity for such acts,
because the court ultimately admitted this evidence for a limited purpose,
namely, as an explanation for the victim'’s delayed disclosure of the abuse,
and not to establish the defendant’s propensity to commit such acts.
b. The trial court properly denied the defendant’s motion to strike the
testimony regarding the uncharged misconduct evidence after the prose-
cutors declined to call D as a witness: the evidence was admitted only
for the purpose of explaining the victim’s delay in disclosing her own
sexual abuse by the defendant, the evidence did not have only minimal
probative value as the victim testified that she delayed disclosing her
abuse after she learned of the defendant’s abuse of D and observed the
subsequent shunning of D and D’s mother by her family, and her testi-
mony was not cumulative of expert testimony presented on delayed
disclosure; moreover, contrary to the defendant’s claim, the trial judge,
as the finder of fact, was not prejudiced after hearing of the defendant’s
sexual abuse of D and was not unable to limit consideration of this
evidence to the sole purpose for which it had been admitted, the defen-
dant having failed to point to anything in the record to overcome the
_presumption that the court, as the trier of fact, considered only properly
admitted evidence when it rendered its decision.

2. The defendant’s claim that his right to a fair trial was violated by prosecu-
torial impropriety was unavailing: although the prosecutor erred in her
consideration of what was necessary for uncharged misconduct to be
admitted into evidence, the defendant neither demonstrated the lack of

" a good faith basis by the prosecutor nor showed that his right to a fair
trial was violated, the defendant failed to establish a lack of a good
faith basis with respect to the prosecutor’s attempt to admit the defen-
dant’s guilty plea relating to the case involving D.C. pursuant to North
Carolina v. Alford (400 U.S. 25), and the prosecutor’s efforts to admit
constancy testimony did not raise to the level of impropriety.

3. The trial court properly denied the defendant access to the victim’s jour-

nals.
a. The defendant’s claim that he was entitled to review the victim’s
journals because she had reviewed them prior to her testimony was
unavailing: the court considered the private nature of the journals, that
the victim reviewed only a few pages of the journals before testifying,
and that the state had been reviewing the journals for exculpatory mate-
rial, and, thus, its decision was neither so arbitrary as to vitiate logic
nor based on improper or irrelevant factors.
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b. The defendant waived the claim that he was entitled to the contents
of the victim’s journals because they constituted a statement pursuant
to the rules of practice (§§ 40-13A and 40-15 (1)): defense counsel agreed
to the procedure to be used in the review of, and the potential disclosure
of, the contents of the journals, specifically, the prosecutors’ review of
the journals for exculpatory material and to the court’s in camera review
of any exculpatory material, and, having agreed to this procedure before
the trial court, the defense cannot now challenge that procedure.

4. The defendant could not prevail on his unpreserved claim that his rights
under Brady v. Maryland (373 U.S. 83) were violated, which was based
on his claim that the prosecutors were required to personally review
the victim’s journals for exculpatory information and that this task could
not have been delegated to a nonlawyer member of their office: although,
ultimately, the obligation for complying with Brady rests with the prose-

- cutor, it does not follow that the personal review of items such as the
victim’s journals by a prosecutor is constitutionally required.

Argued March 1—officially released November 30, 2021
Procedural History

Substitute information charging the defendant with
the crimes of sexual assault in the third degree, sexual
assault in the fourth degree, and risk of injury to a child,
brought to the Superior Court in the judicial district of
New Haven and tried to the court, Alander, J.; judgment
of guilty of sexual assault in the third degree and risk
of injury to a child, from which the defendant appealed
to this court. Affirmed.

Richard Emanuel, for the appellant (defendant).

Matthew A. Weiner, assistant state’s attorney, with
whom, on the brief, were Patrick J. Griffin, state’s
attorney, and Mary A. SanAngelo and Brian K. Sibley,
Sr., senior assistant state’s attorneys, for the appellee
(state).

Opinion

ALEXANDER, J. The defendant, Andres C., appeals
from the judgment of conviction, rendered after a court
trial, of sexual assault in the third degree in violation
of General Statutes § 53a-72a (a) (1) and risk of injury
to a child in violation of General Statutes § 53-21 (a)
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(2). On appeal, the defendant claims that (1) the court
improperly admitted uncharged misconduct evidence,
(2) his right to a fair trial was violated by prosecutorial
impropriety, (3) the court improperly denied him access
to the victim’s journals, and (4) his rights under Brady
v. Maryland, 373 U.S. 83, 87, 83 S. Ct. 1194, 10 L. Ed.
2d 215 (1983), were violated.! We disagree and, accord-
ingly, affirm the judgment of the trial court.

The following facts, as the court reasonably could
have found, and procedural history are relevant to the
resolution of this appeal. When she was ten years old,
the victim, along with her mother and siblings, moved
into her grandmother’s home. Shortly thereafter, the
defendant, the victim’s uncle, moved in. At some point,
during the time that the victim and the defendant were
living at the grandmother’s house, the defendant came
out of the shower dressed only in a towel and took the
victim into his bedroom. The defendant removed his
towel, lay upright on the bed, and had the victim apply
lotion to his penis and masturbate him. After the defen-
dant ejaculated, he directed the victim to wash her
hands. This type of abuse occurred more than ten times
over the next two years while the victim lived at her
grandmother’s house and continued after she had moved
to another house.

! The defendant also claims that his waiver of a jury trial was not made
kxiowingly, intelligently, and voluntarily, and, therefore, that he was denied
his federal and state constitutional rights to a jury trial. Specifically, he
contends that the trial court failed to inform him that, at a jury trial, he
would have the opportunity to participate in the jury selection process.
The defendant concedes, however, that our Supreme Court previously has
rejected such a claim. See State v. Ouellette, 271 Conn. 740, 747-58, 859
A.2d 907 (2004); State v. Cobb, 251 Conn. 285, 374, 743 A.2d 1 (1999), cert.
denied, 531 U.S. 841, 121 S. Ct. 106, 148 L. Ed. 2d 64 (2000). He further
recognizes that, as an intermediate appellate court, we are bound by those
decisions. See, e.g., State v. Corver, 182 Conn. App. 622, 638 n.9, 190 A.3d
941, cert. denied, 330 Conn. 916, 193 A.3d 1211 (2018). The defendant,
therefore, has briefed this claim only to preserve it for further review before
our Supreme Court or the United States Supreme Court. We, therefore, need
not address it.
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The victim described other instances of inappropriate
behavior by the defendant. On one occasion, the defen-
dant, while dressed only in boxer shorts, went into the
victim’s bedroom, got under the covers with her, and
rubbed the victim’s stomach and legs under her shirt
and pajama bottoms. After the victim had moved to
another house, she would, on occasion, sleep over at her
grandmother’s home. During several of these occasions,
the defendant got into bed with the victim and rubbed
himself against her so that she felt his penis against
her back.

A few years later, the then sixteen year old victim
began speaking with a therapist, and she disclosed the
sexual abuse during her first session. At a therapy ses-
sion attended by her mother and brother, the victim
disclosed the sexual abuse by the defendant. Thereafter,
on October 28, 2015, the victim reported the defendant’s
conduct to the police. The defendant was arrested in
March, 2016.

In an information filed on February 7, 2019, the state
charged the defendant with sexual assault in the third
degree, sexual assault in the fourth degree, and risk of
injury to a child. After trial, the court, Alander, J., found
the defendant guilty of sexual assault in the third degree
and risk of injury to a child and not guilty of sexual
assault in the fourth degree. The court imposed a total
effective sentence of twenty years of incarceration, exe-
cution suspended after twelve years, and fifteen years
of probation. This appeal followed.

I

The defendant first claims that the court improperly
admitted uncharged misconduct evidence that he also
had sexually abused the victim’s cousin, D. The defen-
dant has presented two distinct arguments with respect
to this claim. First, he argues that the court erred in
its preliminary decision to permit the state to present
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evidence regarding D to show the defendant’s propen-
sity for such acts. Second, he contends that the court
improperly denied his motion to strike all of the testi-
mony regarding this uncharged misconduct after the
prosecutors did not call D as a witness. We are not
persuaded.

.The following additional facts are necessary for our
discussion. Approximately one week before the trial
was to begin, the state filed a motion to allow the intro-
duction of uncharged misconduct evidence pursuant to
§ 4-5 (b) of the Connecticut Code of Evidence.? In this
motion, the state indicated that this uncharged miscon-
duct evidence consisted of the victim’s testimony that,
in 2009, she learned that the defendant had sexually
abused D over a period of time. The state represented
that the victim would testify as to the reactions of her
family with respect to D’s disclosure and how that
impacted her decision to report her own abuse. The
state also indicated that D would testify as to the details
of the sexual abuse. According to the state’s motion,
“[s]aid evidence will be offered to prove intent, identity,
absence of mistake or accident, a system of criminal
activity or to corroborate crucial prosecution testi-
mony.” On the first day of the trial, the defendant filed
an objection to the state’s motion to present uncharged
misconduct evidence.

Prior to the start of evidence, the court heard argu-
mient regarding the uncharged misconduct evidence.

2 Section 4-5 (b) of the Connecticut Code of Evidence provides: “Evidence
of other sexual misconduct is admissible in a criminal case to establish that
the defendant had a tendency or a propensity to engage in aberrant and
compulsive sexual misconduct if: (1) the case involves aberrant and compul-

" sive sexual misconduct; (2) the trial court finds that the evidence is relevant
to a charged offense in that the other sexual misconduct is not too remote
in time, was allegedly committed upon a person similar to the alleged victim,
and was otherwise similar in nature and circumstances to the aberrant and
compulsive sexual misconduct at issue in the case; and (3) the trial court
finds that the probative value of the evidence outweighs its prejudicial
effect.”
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The prosecutor represented that the victim was between
the ages of eleven and fourteen years old during the
alleged sexual abuse, and that D had been between the
ages of ten and thirteen years old when the defendant
had sexually abused her. The prosecutor indicated that
the victim and D are related to each other and to the
defendant, and that the sexual abuse occurred in a
similar time frame, and, in part, at the same residence.
The prosecutor acknowledged that, contrary to the
facts of the present case, the sexual abuse of D involved

- digital and penile penetration. After hearing from
defense counsel, the court granted the state’s motion
to present the uncharged misconduct evidence regard-
ing the defendant’s sexual abuse of D.

The victim testified that, at some point, she had
learned that the defendant had sexually abused D. The
court indicated that, during a conversation in chambers,
the prosecutor had indicated that this aspect of the
victim'’s testimony was not being offered for the truth
of the matter asserted, namely, that the defendant had
sexually abused D, but, rather, “just to show the effect
on [the victim] about her receiving information concern-
ing those incidents to then show why she acted as
she did.” After hearing from defense counsel, the court
stated: “So, I will allow [the victim] to discuss what she
heard about those incidents and relate what effect it
had on her. It is my understanding it is the state’s posi-
tion that that led to her reluctance to disclose and that
is why it is relevant.”

The victim testified that she learned that D had made
an allegation of abuse against the defendant to the
police. The victim’s mother, the victim’s grandmother,
and the rest of the family “sided” with the defendant
and ostracized D and her mother, N. When asked how
the family’s reaction made her feel while her own abuse
by the defendant was ongoing, the victim responded:
“It made me feel like I was surrounded by adults who
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did not want to believe [D], who didn’t believe a kid,
who did not want—who would prefer to cover up and
side with [the defendant], and I saw them bash her and
criticize, and it felt in that moment safer for me to stay
quiet and it felt safer to be with everyone else on his
side and pretend like nothing happened and cover up
my abuse, cover up her abuse.” The victim subsequently
stated that she did not disclose her own sexual abuse
because no one in her family believed her cousin.

The next day, the victim’s mother testified. The prose-
cutor asked her if, in 2011, she had learned that the
defendant had sexually abused D. After an objection
based on hearsay, the prosecutor indicated that this
evidence was not being offered for its truth. The court
ruled that the evidence was admissible for its effect on
the victim’s mother and her subsequent reaction. The
victim’s mother stated that, following the allegations of
sexual abuse made by D against the defendant, the rest
of the family “shunned” D and N.

The state subsequently sought to have a certified
copy of the defendant’s conviction for sexually abusing
D admitted into evidence. The state noted that this
document was not offered to establish the facts regard-
ing the sexual abuse of D, or any admission by the
defendant, but rather to “help show the time frame of
the arrest and conviction on [D’s] matter because it
corroborates crucial state’s testimony as far as what
was happening with the family and why [the victim] in
[this] case delayed in disclosing her sexual abuse by
this defendant.” Defense counsel objected and noted
that, because the defendant had pleaded guilty pursuant
to the Alford doctrine,’ this evidence was inadmissible.
The court cited to § 4-8A of the Connecticut Code of

3 See North Carolina v. Alford, 400 U.S. 25, 37, 91 S. Ct. 160, 27 L. Ed. 2d
162 (1970).
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Evidence! and sustained defense counsel’s objection. At
this point, the state rested.

Defense counsel immediately moved to strike all ref-
erences to the uncharged misconduct evidence on the
basis that D did not testify during the state’s presenta-
tion of evidence. Defense counsel argued that the defen-
dant’s fundamental right to challenge and cross-exam-
ine D had been violated and that the appropriate remedy
was to strike all references to the defendant’s sexual
abuse of D. After hearing from the prosecutor, the court
noted that its initial ruling permitting the state to pres-
ent evidence regarding the defendant’s sexual abuse of
D to show propensity was based on the expectation
that D would testify.

After hearing further argument, including the state’s
request to open the evidence, the court ruled that the
evidence regarding the defendant’s abuse of D was not
admissible to show that those acts had occurred, or
that the defendant had a propensity to engage in such
behavior, but was admissible “to show that [the victim]
was aware of those claims and that impacted her deci-
sion to not disclose her own sexual—alleged sexual
abuse because of the reaction within the family.” The
court declined to strike the testimony regarding the
defendant’s abuse of D but limited its purpose to show
why the victim had delayed disclosing her own sexual
abuse. The court further noted that the probative value
of this evidence outweighed any prejudicial effect.

A

The defendant first argues that the court erred in
its preliminary decision permitting the state to present

4 Section 4-84 (2) of the Connecticut Code of Evidence provides in relevant
part: “Evidence of the following shall not be admissible in a civil or criminal
case against a person who has entered a plea of guilty or nolo contendere
in a criminal case . . . (2) aplea of nolo contendere or a guilty plea entered
under the Alford doctrine . . . .”
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evidence pertaining to the sexual abuse of D to show
his propensity for such actions. The defendant contends
that the court abused its discretion in admitting this
evidence because the state failed to establish that this
uncharged misconduct was similar to the offense
charged or otherwise similar in nature to the circum-
stances of the aberrant and compulsive sexual miscon-
duct at issue in the present case. See, e.g., Conn. Code
Evid. § 4-5 (b); State v. DeJesus, 288 Conn. 418, 47677,
935 A.2d 45 (2008). The state counters, inter alia, that
we should not address this argument because the court
superseded its ruling admitting the uncharged miscon-
duct evidence for the purpose of propensity, and, there-
fore, the defendant cannot demonstrate prejudice. We
agree with the state.

As we noted, following the state’s offer of proof,
the court initially admitted the uncharged misconduct
evidence at issue for the purpose of demonstrating the
defendant’s propensity to engage in such conduct. The
state failed, however, to introduce into evidence suffi-
cient proof of the defendant’s prior misconduct as to
D. See, e.g., State v. Holly, 106 Conn. App. 227, 235-36,
941 A.2d 372, cert. denied, 287 Conn. 903, 947 A.2d 334
(2008). As a result, the court admitted this uncharged
misconduct evidence for a limited purpose, namely, as
an explanation for the victim’s delayed disclosure, and
not for the purpose of establishing that D actually had
been sexually abused by the defendant or to establish
his propensity to commit such acts of sexual abuse.

"In support of its argument that we should not review
this claim, the state directs us to State v. Sanders, 86
Conn. App. 757, 862 A.2d 857 (2005). In that case, the
state filed motions in limine to restrict the cross-exami-
nation of a witness. Id., 763. “[T]he court granted the
motions, precluding any reference to prior convictions
or pending criminal charges and prohibiting any refer-
ence to [the witness’] involvement in drug trafficking
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and gang related activity.” Id. The trial court subse-
quently granted the defendant’s motion for reconsidera-
tion and permitted questions regarding past felony con-
victions and pending charges against the witness. Id. On
appeal, the defendant claimed that the court improperly
had restricted his cross-examination of this witness.
Id., 762. We declined to review this claim because the
defendant was not prevented from questioning the wit-
ness about his past and pending charges and, therefore,
was not aggrieved by the court’s ruling. Id., 764. Like-
wise, in the present case, we need not review the defen-
dant’s claim that the court abused its discretion in its
initial ruling permitting the state to present propensity
evidence because the court ultimately ruled that it was
inadmissible for that purpose.

B

The defendant additionally argues that the court
improperly denied his motion to strike all of the testi-
mony regarding this uncharged misconduct after the
state did not call D as a witness. Specifically, he con-
tends that the prejudicial effect of this evidence out-
weighed its “minimal” probative value and that this
inadmissible evidence affected the court’s factual find-
ings. The state counters, inter alia, that the court prop-
erly (1) admitted the evidence pertaining to D’s abuse
for a limited purpose and (2) denied the defendant’s
motion to strike. We agree with the state.

We begin with the relevant legal principles. “[T]he
trial court has broad discretion in ruling on the admissi-
bility . . . of evidence. . . . The trial court’s ruling on
evidentiary matters will be overturned only upon a
showing of a clear abuse of the court’s discretion. . . .
We will make every reasonable presumption in favor
of upholding the trial court’s ruling, and only upset it
for a manifest abuse of discretion.” (Internal quotation
marks omitted.) State v. Sampson, 174 Conn. App. 624,
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636, 166 A.3d 1, cert. denied, 327 Conn. 920, 171 A.3d
57 (2017); see also State v. Courtney G., 339 Conn.
328, 337, A3d (2021) (trial court given broad
discretion in determining relevancy of evidence and
balancing probative value against prejudicial effect).

The evidence regarding the defendant’s sexual abuse
of D was properly admitted for the sole purpose of
explaining the victim’s delay in disclosing her own sex-
ual abuse by the defendant. The defendant does not
dispute that the evidence was relevant for this purpose.
Thus, we must determine whether the prejudicial
impact of this otherwise admissible evidence out-
weighed its probative value. See Conn. Code Evid. § 4-
3. “Although relevant, evidence may be excluded by the
trial court if the court determines that the prejudicial
effect of the evidence outweighs its probative value.
. . . Of course, [a]ll adverse evidence is damaging to
one’s case, but it is inadmissible only if it creates undue
prejudice so that it threatens an injustice were it to be
admitted. . . . The test for determining whether evi-
dence is unduly prejudicial is not whether it is damaging
to the defendant but whether it will improperly arouse
the emotions of the [fact finder]. . . . The trial court

. . must determine whether the adverse impact of the
challenged evidence outweighs its probative value. . . .
Finally, [t]he trial court’s discretionary determination
that the probative value of evidence is not outweighed
by its prejudicial effect will not be disturbed on appeal
unless a clear abuse of discretion is shown. .
[B]ecause of the difficulties inherent in this balancing
process . . . every reasonable presumption should be
given in favor of the trial court’s ruling. . . . Reversal
is required only [when] an abuse of discretion is mani-
fest or [when] injustice appears to have been done.”
(Internal quotation marks omitted.) State v. Holimgren,
197 Conn. App. 203, 211-12, 231 A.3d 379 (2020); State
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v. Rosa, 104 Conn. App. 374, 378, 933 A.2d 731 (2007),
cert. denied, 286 Conn. 906, 944 A.2d 980 (2008).

“Qur Supreme Court has identified four factors rele-
vant to determining whether the admission of otherwise
probative evidence is unduly prejudicial. These are: (1)
where the facts offered may unduly arouse the [fact
finder’s] emotions, hostility or sympathy, (2) where the
proof and answering evidence it provokes may create
a side issue that will unduly distract the [fact finder]
from the main issues, (3) where the evidence offered
and the counterproof will consume an undue amount of
time, and (4) where the defendant, having no reasonable
ground to anticipate the evidence, is unfairly surprised
and unprepared to meet it.” (Internal quotation marks
omitted.) State v. Joseph V., 196 Conn. App. 712, 761,
230 A.3d 644, cert. granted, 335 Conn. 945, 238 A.3d
17 (2020).

The defendant first contends that the uncharged mis-
conduct evidence pertaining to D had only minimal
probative value, given that the state had presented testi-
mony from an expert’® on the topic of delayed disclosure.
The expert, however, had no knowledge of the facts of
this case. It was the victim herself who testified that
she had delayed disclosing her abuse after she learned
of the defendant’s abuse of D and observed the subse-
quent “shunning” of D and N by the rest of her family.
The evidence of D’s abuse by the defendant was not
cumulative of the expert testimony, and, therefore, we
disagree that it had only “minimal” probative value.

The defendant’s second contention is that the trial
judge, as the finder of fact, was prejudiced after hearing
of the defendant’s sexual abuse of D. The defendant

5 Janet Murphy, a pediatric nurse practitioner, testified as an expert in
the field of behavioral characteristics of child sexual abuse victims. Murphy
testified that, in general, a delayed disclosure is very common for child
victims of sexual abuse.
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postulates that the court was unable to limit its consid-
eration of this evidence to the sole purpose for which
it had been admitted. Absent from the defendant’s brief,
however, is any reference to evidence from the proceed-
ings to support this assertion.

Our Supreme Court recently has stated that, “[o]n
appeal from a bench trial, there is a presumption that
the court, acting as the trier of fact, considered only
properly admitted evidence when it rendered its deci-
sion.” (Internal quotation marks omitted.) State v. Roy
D. L., Conn. , , A3d (2021); see also
Statev. Ouellette, 190 Conn. 84, 92, 459 A.2d 1005 (1983)
("“[iln trials to the court, where admissible evidence
encompasses an improper as well as a proper purpose,
it is presumed that the court used it only for an admissi-
ble purpose”). The defendant has failed to point us
to anything in the record that would overcome this
presurption.® We conclude, therefore, that this argu-
ment must fail.

1|

The defendant next claims that his right to a fair trial
was violated by prosecutorial impropriety. The defen-
dant argues that the prosecutors’ committed impropri-
ety by their efforts (1) to introduce evidence of the
sexual abuse of D to show his propensity to engage in
such behavior and then failing to call D as a witness,
(2) to introduce evidence of his Alford plea from the
sexual abuse case involving D, and (3) to introduce
constancy of accusation evidence that did not meet

6 We also note that the court, albeit in a different context, stated: “I feel
comfortable reviewing it because, as a judge, I am trained to only concentrate
on admissible evidence and not inadmissible evidence . . . .” The court
further noted: “Having done this for a long period of time I have a fair
amount of confidence in my ability to separate what is admissible and what
is inadmissible evidence . . . .”

"Two assistant state’s attorneys conducted the prosecution of the defen-
dant.
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the standard for admission and to comment on this
evidence during closing argument. The state counters
that there was no prosecutorial impropriety and that
the defendant failed to establish a due process violation,
if any prosecutorial impropriety did exist. We conclude
that the defendant has not demonstrated any impropri-
ety in this case.

We begin with the relevant legal principles. “In ana-
lyzing claims of prosecutorial impropriety, we engage
in a two step process. . . . First, we must determine
whether any impropriety in fact occurred; second, we
must examine whether that impropriety, or the cumula-
tive effect of multiple improprieties, deprived the defen-
dant of his due process right to a fair trial. . . . To
determine whether the defendant was deprived of his
due process right to a fair trial, we must determine
whether the sum total of [the prosecutor’s] improprie-
ties rendered the defendant’s [trial] fundamentally
unfair . . . . The question of whether the defendant
has been prejudiced by prosecutorial [impropriety],
therefore, depends on whether there is a reasonable
likelihood that the . . . verdict would have been differ-
ent absent the sum total of the improprieties. . . .
Accordingly, it is not the prosecutorial improprieties
themselves but, rather, the nature and extent of the
prejudice resulting therefrom that determines whether
a defendant is entitled to a new trial. . . .

“To determine whether any improper conduct by the
[prosecutor] violated the defendant’s fair trial rights is
predicated on the factors set forth in State v. Williams
[204 Conn. 523, 540, 529 A.2d 653 (1987)] . . . .” (Inter-
nal quotation marks omitted.) State v. Franklin, 175
Conn. App. 22, 4647, 166 A.3d 24, cert. denied, 327
Conn. 961, 172 A.3d 801 (2017); see also State v. Albert
D., 196 Conn. App. 155, 162-63, 229 A.3d 1176, cert.
denied, 335 Conn. 913, 229 A.3d 118 (2020).
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The defendant’s claims of prosecutorial impropriety
originate with the prosecutors’ efforts to have certain
testimony or documents admitted into evidence. First,
the prosecutors sought to have testimony regarding
uncharged misconduct, namely, the defendant’s sexual
abuse of D, admitted as propensity evidence, but did
not call D as a witness. The defendant argues that,
whether intentional or not, the prosecutors essentially
made a misleading representation to the court.

Second, the prosecutors attempted to admit a copy
of the defendant’s Alford plea from the case involving
D to corroborate portions of the testimony regarding
the defendant’s sexual abuse of D, the family’s reaction,
and the time frame of those events. The defendant
argues that the prosecutors knew, or reasonably should
have known, that § 4-8A (a) (2) of the Connecticut Code
of Evidence prohibits the admission of such evidence
and that “[t]he only conceivable purpose for offering
such irrelevant evidence—at a court trial where the
judge sees and hears the inadmissible evidence before
‘excluding’ it—was to try to prejudice the fact finder

”

Third, the prosecutors presented numerous instances
of constancy of accusation testimony from the victim’s
friends, brother, and mother, and commented on this
evidence during the prosecutors’ rebuttal argument.
The defendant argues that there was no “reciprocity”
between the victim’s testimony and that of the con-
stancy witnesses. (Internal quotation marks omitted.)
Therefore, the defendant argues that the constancy tes-
timony from the friends, brother, and mother of the
victim did not meet the standard for admissibility of
constancy testimony, and, thus, should not have been
admitted into evidence or commented on during closing
argument by the prosecutors.

Impropriety may result from a prosecutor’s efforts
to introduce certain evidence. For example, in State v.
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Angel T., 292 Conn. 262, 264, 973 A.2d 1207 (2009), our
Supreme Court considered whether the prosecutor had
committed an impropriety by introducing evidence of,
and commenting on, the fact that the defendant, while
represented by counsel, had failed to meet with the
police during their investigation. “We agree with those
jurisdictions that have concluded that a prosecutor vio-
lates the due process clause of the fourteenth amend-
ment when he or she elicits, and argues about, evidence
tending to suggest a criminal defendant’s contact with
an attorney prior to his arrest. In our view, this prohibi-
tion necessarily is founded in the fourteenth amend-
ment due process assurances of a fair trial under which
proscriptions on prosecutorial impropriety are rooted
generally.” Id., 281-82; see also State v. Salamon, 287
Conn. 509, 5569-60, 949 A.2d 1092 (2007) (rejecting claim
of prosecutorial impropriety due to excessive leading
questions because majority of such questions fell within
exceptions to general rule prohibiting them on direct
or redirect examination and defendant failed to provide
any reason why remainder of questions were them-
selves so prejudicial or harmful as to render trial unfair).

Our decision in State v. Marrero, 198 Conn. App. 90,
234 A.3d 1, cert. granted, 335 Conn. 961, 239 A.3d 1214
(2020), is particularly instructive. In that case, the defen-
dant claimed, inter alia, that the prosecutor committed
an impropriety by asking an excessive amount of lead-
ing questions during his direct examination of the vic-
tim. Id., 97-98. In addressing this issue, we looked to
our Supreme Court’s decision in State v. Salamon,
supra, 287 Conn. 509. State v. Marrero, supra, 99-100.
“The upshot of Salamon is that to establish the impro-
priety prong of a claim of prosecutorial impropriety
based on a prosecutor’s allegedly excessive use of lead-
ing questions on direct examination of the state’s wit-
nesses, the defendant must prove not only that such
questioning was improper in the evidentiary sense but
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that it was improper in the constitutional sense as well
because it threatened his due process right to a fair
trial.” Id., 101.

In considering whether the use of excessive leading
questions threatened to violate the defendant’s constitu-
tional right to a fair trial, we set forth the following
guidance: “Our case law, however, and that of our sister
jurisdictions, furnish several useful examples of such
circumstances, including, but not limited to, repeatedly
asking improper leading questions after defense objec-
tions to those questions have been sustained, asking
questions stating facts that the prosecutor has no good
Jaith basis to believe are true, asking questions refer-
encing prejudicial material that the prosecutor has no
good faith basis to believe is relevant and otherwise
admissible at trial . . . .” (Emphasis added; footnotes
omitted.) Id., 101-102.

In the present case, the defendant does not contend
that the prosecutors asked an excessive amount of lead-
ing questions but, rather, maintains that their efforts
regarding the introduction of uncharged misconduct
evidence and the defendant’s Alford plea amounted to
prosecutorial impropriety. He further asserts that the
prosecutors misrepresented information to the court
with respect to the former and lacked any basis to offer
the latter and that, therefore, the prosecutors lacked a
good faith basis with respect to these evidentiary mat-
ters. We disagree. '

With respect to the uncharged misconduct evidence,
in response to the defendant’s motion to strike such
evidence after the state rested without calling D as a
witness, the prosecutor argued that the evidence of the
defendant’s sexual abuse of D was admissible for the
purpose of demonstrating the defendant’s propensity
for such unlawful conduct and was established through
the testimony of the victim, her brother, and her mother.
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The prosecutor further indicated that, with the permis-
sion of the court, she could have D testify without delay,
despite having rested. Although the prosecutor erred in
her consideration of what was necessary for uncharged
misconduct to be admitted into evidence, the defendant
has neither demonstrated the lack of a good faith basis
by the prosecutor, nor shown that his right to a fair
trial was threatened.

With respect to the prosecutor’s attempt to have the
defendant’s Alford plea admitted into evidence, we
again note that the prosecutor presented a good faith
basis for admitting the plea offer. The prosecutor argued
that, despite § 4-8A of the Connecticut Code of Evi-
dence, the defendant’s Alford plea was admissible to
corroborate the testimony of the state’s witnesses. The
court sustained the objection of defense counsel and
did not admit this evidence, and the defendant on appeal
has failed to establish a lack of a good faith basis on
the part of the prosecutor or to show that his right to
a fair trial was threatened.

Finally, regarding the claimed lack of reciprocity
between the victim’s testimony and that of the con-
stancy witnesses, we conclude that this argument is
without merit. The defendant failed to object to nearly
all of the constancy testimony and, furthermore, he has
not persuaded us that the prosecutor’s efforts to have
this testimony admitted into evidence rose to the level
of impropriety. Moreover, as the state properly points
out in its brief, once this constancy evidence was admit-
ted into evidence, the prosecutors could comment on
it during closing argument. “Our Supreme Court has
held that “[aJrguing on the basis of evidence explicitly
admitted . . . cannot constitute prosecutorial [impro-
priety].” (Internal quotation marks omitted.) State v.
Devito, 159 Conn. App. 560, 575, 124 A.3d 14, cert.
denied, 319 Conn. 947, 125 A.3d 1012 (2015). Accord-
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ingly, we conclude that the defendant has failed to
establish prosecutorial impropriety.

I

The defendant next claims that the court improperly
denied him access to the journals of the victim. Specifi-
cally, he argues that he was entitled to the contents of
these journals because the victim had reviewed them
prior to her testimony and they constituted a statement
pursuant to Practice Book §§ 40-13A% and 40-15 (1).°
The state counters that (1) the court did not abuse its
discretion in determining that the journals did not need
to be produced for inspection following the victim’s
review prior to testifying pursuant to § 6-9 of the Con-
necticut Code of Evidence and (2) the defendant’s claim
pursuant to Practice Book §§ 40-13A and 40-15 (1) was
waived. We agree with the state.

‘The following additional facts are necessary for the
resolution of this claim. The victim testified on the first
day of trial, February 13, 2019. During her testimony,
the victim stated that the first person she had told about
the sexual abuse was Milagros Vizueta, a therapist in
North Branford.’ During these sessions, Vizueta occa-
sionally took notes and would write down things for

8 Practice Book § 40-13A provides: “Upon written request by a defendant
and without requiring any order of the judicial authority, the prosecuting
authority shall, no later than forty-five days from receiving the request,
provide photocopies of all statements, law enforcement reports and affida-
vits within the possession of the prosecuting authority and his or her agents,
including state and local law enforcement officers, which statements, reports
and affidavits were prepared concerning the offense charged, subject to the
provisions of Sections 40-10 and 40-40 et seq.”

% Practice Book § 40-15 provides in relevant part: “The term ‘statement’
as used in Sections 40-11, 40-13 and 40-26 means: (1) A written statement
made by a person and signed or otherwise adopted or approved by such
person . . ..”

Y During cross-examination, the victim testified that Vizueta had studied
psychology in Peru and that she subsequently was informed that Vizueta
was not a licensed therapist in Connecticut.
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the victim to “work on . . . .” During redirect examina-
tion, the prosecutor inquired whether the victim ever
had seen her records from the therapy with Vizueta.
The victim responded: “I have my journals. . . . I don’t
have—I don’t know her records, but I have my jour-
nals.”!! Upon further inquiry, the victim stated: “For the
journals, [Vizueta] would have me write a lot about
either my relationship to [the defendant], with [the
defendant], how the abuse happened, I would reflect a
lot on how it made me feel, how I was missing, why I
didn’t want to talk. Sometimes in the journal we’d write
about—like if I was having family fights, so my journals
are the abuse that I lived with him, but also family fights
with my siblings and my mom.” The victim also stated
that the journals were her “words through therapy.”

On recross-examination, defense counsel inquired
whether the victim had reviewed her journals prior to
her testimony. The victim responded that she had
looked at a “few pages” in one of her journals. The
following colloquy between the victim and defense
counsel then occurred:

“Q. Okay. Were those—and the—the journals that
you have, are those your notes that [you] wrote at the
time things were happening?

“A. No, it was while I was in therapy.

“Q. Okay. But it was part of the therapy process about
what you spoke to the doctor about, what she told you
and what happened to you, right?

“A. Yes.

“Q. And it would be much closer in time to the events
that we're talking about; fair to say?

1 On the basis of our review of the franscripts, it appears that neither
the prosecutors nor defense counsel had been aware of these journals until
the victim mentioned them during her testimony.

140a



Page 32A CONNECTICUT LAW JOURNAL November 30, 2021

846 NOVEMBER, 2021 208 Conn. App. 825

State v. Andres C.

“A. When I was journaling, closer to the abuse, yes.”

“Q. Would—would those be the best record you have
of what happened? [The court overruled an objection
by the state.]

“A. ... Yes.
“Q. Okay. And you still have those journals?
“A. Yes.”

At this point, defense counsel requested an in camera
review of the victim's journals. The prosecutor
objected, arguing that the journals did not constitute
medical records, but rather were akin to a diary. The
court inquired whether the journals were privileged
documents, by statute or common law. The prosecutor
then requested time to research the issue. Defense
counsel suggested that the court should review the jour-
nals for exculpatory material. The court responded that
the obligation to review the journals for exculpatory
material rested with the prosecutors and that, if there
was a claim of privilege, it would conduct an in camera
review. Defense counsel responded: “I am asking for
it as discovery; however, I was trying to be as respectful
as I could be to the complainant.” The court then sug-
gested a further discussion of this issue in chambers
and mentioned the possibility of recalling the victim as
a witness, if necessary.

The next day, February 14, 2019, the court summa-
rized the discussions that had occurred in chambers:
“T have determined that [the victim’s] journals should
be reviewed by the state to determine, what, if anything
in those journals [comprised of three notebooks totaling
approximately 200 pages] concern—comprise state-
ments by [the victim] concerning the incidents in ques-
tions here, and any exculpatory material. That upon
that review they should disclose to defense counsel
any such material, specifically statements made by [the
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victim] in her journals concerning the sexual assault
allegations here or any exculpatory material, and if
there is anything the state is uncertain as to whether
it is exculpatory [the prosecutors] can provide those
portions of the journals to me and I will review them
in camera to determine whether they should be dis-
closed to defense counsel.

“It is my understanding that the state has talked to
[the victim]. She has agreed to provide the journals to
them, they will be provided to the state sometime this
afternoon, and the state—but apparently the journals
are in Spanish so the state needs the assistance of
someone on their staff to interpret those journals so
that they can fulfill their obligation as I've outlined
them.” The prosecutors and defense counsel agreed
with the court’s summary, and neither side raised any
objection.

The next day, the court placed the following on the
record: “It is my order that the siate review those jour-
nals to determine if there is any exculpatory information
with respect to those journals that need to be disclosed
to the defendant, and that includes any inconsistent
statements and any statements regarding the therapy
method used that may have fostered or—instructed her
to use her imagination or speculate or embellish as to
what happened but, basically, the . . . state needs to
review those journals under its Brady obligations and—
turn over to the defendant anything that is exculpa-
tory.”

The court then confirmed that defense counsel had
argued that at least some portions of the journals were
subject to disclosure because the victim had reviewed
them prior to her testimony. The prosecutor countered
that, aside from any Brady material, defense counsel
was not entitled to review the victim’s private journals.
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The prosecutor further represented that her investiga-
tor had started the process of reviewing the 200 pages,
which were handwritten in Spanish, and, after several
hours of review, had not discovered any exculpatory
material. The prosecutor also assured the court that
she had given the investigator “very, very clear instruc-
tions on what is exculpatory and what is not. I sat in
an office directly next to her, so if she had any questions
at all she came to me, and there is nothing exculpatory
or inconsistent so far at all . . . .”

The court then considered the defendant’s claim that
he was entitled to the journals because the victim had
used them to refresh her memory prior to her testimony.
After reading § 6-9 of the Connecticut Code of Evidence,
the court stated: “In light of the fact that [the victim]
testified that she only used a few pages of journals that
consisted of hundred—at least, apparently, a couple
hundred pages, and the fact that the state would be
reviewing all the journals with the obligation to turn
over any exculpatory evidence to the defendant, I am
not going to order that the entire journals be turned
over to the defense for examination. Also, in light of the
private nature of those journals.” The court indicated
it would make the journals a court exhibit, and the
parties noted their agreement that a translation was not
necessary at that point.

On the next day of trial, February 25, 2019, the prose-
cutor indicated that the investigator had completed the
review of the victim’s journals.'? Pursuant to General

2 The prosecutor represented the following to the court: “These records

. were reviewed by my office, specifically . . . [by] . . . an investigator
for the state’s attorney’s office, she has been with the state’s attorney’s
office for fifteen years, she has been an investigator in our office for five
years, she is bilingual, she is a 2013 graduate of Albertus Magnus College
with a major in Criminal Justice. She was instructed by [the prosecutors]
as far as what she was looking for, we explained to her very carefully what
the state’s obligation is for exculpatory and Brady material.

“She indicated that she spent about ten hours reviewing these materials
because they are in Spanish, and she took her time. These materials never
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Statutes § 54-86¢ (b),"® the prosecutors submitted, in a
sealed envelope, four pages from the journals for review
by a court for a determination of whether they con-
tained exculpatory material. In their view, the contents
of these four pages were protected by General Statutes
§ 54-86f,* but, “in the abundance [of] caution,” sought
a judicial determination as to whether these items should
be disclosed to the defense.

Later that day, the court indicated that it had reviewed
the four pages from the journals submitted by the prose-
cution and determined that one page should be dis-
closed to the defense. Specifically, the court stated:
“One of the material issues in this case is the—is [the
victim’s] claim that she delayed disclosure of the alleged
assaults by the defendant because, when [D] reported
such assaults, the family rallied behind the defendant
and she felt that there was no one she could report this

left the state’s attorney’s possession; they did not go to her home, they were
done during business hours. She indicated that she spent about ten hours
reviewing them and whenever she had any questions she would talk to [the
prosecutors] . . . .”

13 General Statutes § 54-86¢ (b) provides: “Any state’s attorney, assistant
state’s attorney or deputy assistant state’s attorney may request an ex parte
in camera hearing before a judge, who shall not be the same judge who
presides at the hearing of the criminal case if the case is tried to the court,
to determine whether any material or information is exculpatory.”

In the present case, the parties agreed that Judge Alander could review
the four pages from the victim’s journals to determine whether there was
any exculpatory material contained therein.

!4 General Statutes § 54-86f (a) provides in relevant part: “In any prosecu-
tion for sexual assault under sections 53a-70, 53a-70a and 53a-71 to 53a-73a,
inclusive, no evidence of the sexual conduct of the victim may be admissible
unless such evidence is (1) offered by the defendant on the issue of whether
the defendant was, with respect to the victim, the source of semen, disease,
pregnancy or injury, or (2) offered by the defendant on the issue of credibility
of the victim, provided the victim has testified on direct examination as to
his or her sexual conduct, or (3) any evidence of sexual conduct with the
defendant offered by the defendant on the issue of consent by the victim,
when consent is raised as a defense by the defendant, or (4) otherwise so
relevant and material to a critical issue in the case that excluding it would
violate the defendant’s constitutional rights. . . .”
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assault to and be supported. . . . There is an incident
[here] where she disclosed a claim of sexual abuse to
her mother, which could be interpreted as the mother
then supporting her claim. So, I think it is material and
exculpatory so I will order it disclosed to the defen-
dant.”

On February 26, 2019, the court granted the defen-
dant’s motion to recall the victim as a witness. During
redirect examination by the prosecutor, the victim
explained that, following a prompt from Vizueta, she
wrote a passage in her journal about what “an environ-
ment in which speaking about abuse should have looked
like, instead of what I grew up in.” Thus, the statements
in her journal in which the victim wrote that she had
disclosed a sexual assault by a different family member
to her mother was hypothetical in nature and part of
a therapy exercise, and not based on actual events.

A

The defendant first argues that he was entitled to
review the contents of the journals because the victim
had reviewed them prior to her testimony. Specifically,
he contends that the court abused its discretion in not
requiring the disclosure of the entirety of the journals
on this basis. We disagree.

Our starting point is § 6-9 (b) of the Connecticut Code
of Evidence, which provides in relevant part: “If a wit-
ness, before testifying, uses an object or writing to
refresh the witness’ memory for the purpose of testi-
fying, the object or writing need not be produced for
inspection unless the court, in its discretion, so orders.
.. .” The official commentary to this subsection states
that § 6-9 (b) “establishes a presumption against pro-
duction of the object or writing for inspection in this
situation . . . .” We review the trial court’s decision
on whether to order production of such an object or
writing for an abuse of discretion. See State v. Cosgrove,
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181 Conn. 562, 588-89, 436 A.2d 33 (1980); State v.
Watson, 165 Conn. 577, 593, 345 A.2d 532 (1973), cert.
denied, 416 U.S. 960, 94 S. Ct. 1977, 40 L. Ed. 2d 311
(1974). “In reviewing a claim of abuse of discretion, we
have stated that [d]iscretion means a legal discretion,
to be exercised in conformity with the spirit of the law
and in amanner to subserve and not to impede or defeat
the ends of substantial justice. . . . In general, abuse
of discretion exists when a court could have chosen
different alternatives but has decided the matter so
arbitrarily as to vitiate logic, or has decided it based
on improper or irrelevant factors. . . . Therefore, [i]n
those cases in which an abuse of discretion is manifest
or where injustice appears to have been done, reversal
is required.” (Internal quotation marks omitted.) State
v. Fortin, 196 Conn. App. 805, 819, 230 A.3d 865, cert.
denied, 335 Conn. 926, 234 A.3d 979 (2020); see also
State v. Maner, 147 Conn. App. 761, 767, 83 A.3d 1182,
cert. denied, 311 Conn. 935, 88 A.3d 550 (2014).

We conclude that the court did not abuse its discre-
tion in not requiring the disclosure of the contents of
the victim's journals to the defendant. As we previously
noted, the court, in ruling on this request, considered
the private nature of the journals, that the victim had
reviewed only a few pages of the journals before testi-
fying, and that the state was in the process of reviewing
the entirety of the journals for exculpatory material.
The court’s consideration and its ultimate decision was
neither so arbitrary as to vitiate logic nor based on
improper or irrelevant factors. We cannot conclude,
therefore, that the court abused its discretion.

B

The defendant next argues that he was entitled to
the contents of the victim’s journals because they con-
stituted a statement pursuant to Practice Book §§ 40-
13A and 40-15 (1). The state counters that the defendant
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waived this claim before the trial court, and, therefore,
we should not review it. We agree with the state.

"On March 21, 2016, the defendant filed a motion for
discovery, requesting that the state provide him with
various materials. During the first day of the trial, both
the prosecutors and defense counsel learned of the
existence of the victim’s journals. During the discussion
regarding whether the court should review the contents
of the journals, defense counsel indicated that he was
requesting the journals as part of discovery, but in a
manner respectful to the victim. The parties agreed to
end the testimony of the victim, subject to her being
recalled as a witness depending on the contents of the
Jjournals. The court then adjourned to discuss the issues
regarding the journals with counsel in chambers.

The next morning, the court stated on the record
that, following chambers discussions with the prosecu-
tors and defense counsel, the state would review the
journals for exculpatory material and any statements
made by the victim regarding the incidents in question.
If the journals contained such items, they would be
disclosed to the defense. Additionally, the court stated
that it would conduct an in camera review of any items
that the state thought might be exculpatory. Defense
counsel expressly agreed that the court’s statements
were consistent with what had been discussed pre-
viously in chambers, and raised no objection to that
procedure. The next day, the court clarified its order
as to the state’s obligations in reviewing the journals.
Again, defense counsel made no objection to this pro-
cess. On the last two days of trial, when the parties
discussed this issue with the court, defense counsel
raised no objection and did not attempt to obtain the
contents of the journals pursuant to Practice Book
§§ 40-13A and 40-15 (1).

On the basis of this record, we conclude that the
defendant waived the claim that he was entitled to the
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contents of the victim’s journals because they consti-
tuted a statement pursuant to the rules of practice.
Defense counsel agreed to the procedure to be used in
the review of, and potential disclosure of, the contents
of the journals, and the defendant cannot now challenge
said procedure. “When the defendant consented to the
procedures, he waived his right to challenge them later
on appeal. Our procedure does not allow a defendant
to pursue one course of action at trial and later, on
appeal, argue that the path he rejected should now be
open to him. . . . For this court to rule otherwise
would result in trial by ambuscade of the trial judge.”
(Internal quotation marks omitted.) State v. Santani-
ello, 96 Conn. App. 646, 669, 902 A.2d 1, cert. denied,
280 Conn. 920, 908 A.2d 545 (2006).

Our decision in State v. Tierinni, 165 Conn. App.
839, 140 A.3d 377 (2016), aff'd, 329 Conn. 289, 185 A.3d
591 (2018), provides additional support for this conclu-
sion. In that case, the trial court informed the parties
of its practice to hear brief evidentiary arguments at
sidebar to avoid excusing the jury each time. Id., 843—45.
The substance of these discussions would be placed
on the record at a later time. Id., 844. In the event that
the matter needed to be addressed immediately, the
court indicated its willingness to excuse the jury. Id.,
845. When asked if the parties objected to this proce-
dure, both the prosecutor and defense counsel responded
in the negative. Id. On appeal, the defendant claimed
that he had been excluded from critical stages of the
proceedings in violation of his state and federal consti-
tutional rights as a result of the court’s procedure with
respect to evidentiary objections. Id., 841. We con-
cluded that, by agreeing to the proposed procedure, the
defendant had waived this claim. Id., 843.

In Tierinni, we first set forth the definition of waiver.
“[W]aiver is [t]he voluntary relinquishment or abandon-
ment—express or implied—of a legal right or notice.
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. . . In determining waiver, the conduct of the parties
is of great importance. . . . [W]aiver may be effected
by action of counsel. . . . When a party consents to
or expresses satisfaction with an issue at trial, claims
arising from that issue are deemed waived and may not

be reviewed on appeal. . . . Thus, [w]aiver .
involves the idea of assent, and assent is an act of
understanding. . . .

“Put another way, [w]e do not look with favor on
parties requesting, or agreeing to, an instruction or a
procedure to be followed, and later claiming that that
act was improper. . . . [Slee . . . State v. Thompson,
146 Conn. App. 249, 259, 76 A.3d 273 (when party con-
sents to or expresses satisfaction with issue at trial,
claims arising from that issue deemed waived and not
reviewable on appeal), cert. denied, 310 Conn. 956, 81
A.3d 1182 (2013); State v. Crawley, 138 Conn. App.
124, 134, 50 A.3d 349 (appellate court cannot permit
defendant to elect one course at trial and then to insist
on appeal that course which he rejected at trial be
reopened), cert. denied, 307 Conn. 925, 55 A.3d 565
(2012).” (Citations omitted; internal quotation marks
omitted.) State v. Tierinni, supra, 1656 Conn. App. 847-
48.

Next, we noted that the actions of counsel could
effect a waiver, and that when a party consents to the
use of a procedure at trial, a claim arising from that
procedure was not reviewable on appeal. Id., 849. Con-
sequently, by accepting and acquiescing to the court’s
procedure, the defendant waived his claim that he was
denied the right to be present at the sidebar discus-
sions. Id.

In the present case, the defendant, through his coun-
sel, agreed to the prosecutors’ review of the journals
and to the court’s in camera review of any materials that
might be exculpatory. Having agreed to this procedure
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before the trial court, the defendant cannot obtain
appellate review of this claim.

1\Y

The defendant’s final claim is that his rights under
Brady v. Maryland, supra, 373 U.S. 83, were violated as
aresult of the procedures employed by the prosecutors
with respect to the review of the victim’s journals for
exculpatory information. Specifically, he contends that,
under these facts and circumstances, the prosecutors
were required to personally review the contents of the
journals and that this task could not have been dele-
gated to an inspector working for the prosecutors. We
disagree.

'The defendant acknowledges that this claim was not
raised before the trial court and, therefore, seeks review
pursuant to State v. Golding, 213 Conn. 233, 23940,
567 A.2d 823 (1989), as modified by In re Yasiel R., 317
Conn. 773, 781, 120 A.3d 1188 (2015). Pursuant to this
doctrine, “a defendant can prevail on a claim of consti-
tutional error not preserved at trial only if all of the
following conditions are met: (1) the record is adequate
to review the alleged claim of error; (2) the claim is
of constitutional magnitude alleging the violation of a
fundamental right; (3) the alleged constitutional viola-
tion . . . exists and . . . deprived the defendant of a
fair trial; and (4) if subject to harmless error analysis,
the state has failed to demonstrate harmlessness of the
alleged constitutional violation beyond a reasonable
doubt. . . . The first two Golding requirements involve
whether the claim is reviewable, and the second two
involve whether there was constitutional error requiring
a new trial.” (Citation omitted; emphasis in original,
internal quotation marks omitted.) State v. Castro, 200
Conn. App. 450, 456-57, 238 A.3d 813, cert. denied, 335
Conn. 983, 242 A.3d 105 (2020); see generally State v.
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Rosa, 196 Conn. App. 480, 49697, 230 A.3d 677 (defen-
dant’s unpreserved Brady claim reviewable pursuant
to Golding bypass doctrine), cert. denied, 335 Conn.
920, 231 A.3d 1169 (2020). The record is adequate and
the defendant’s claim is of constitutional magnitude,
and, thus, the first two Golding prongs are satisfied.
Our focus, therefore, is on whether the defendant dem-
onstrated that a constitutional violation occurred. State
v. Rosa, supra, 497.

“Our analysis of the defendant’s claim begins with
the pertinent standard, set forth in Brady and its prog-
eny, by which we determine whether the state’s failure
to disclose evidence has violated a defendant’s right to
a fair trial. In Brady, the United States Supreme Court
held that the suppression by the prosecution of evi-
dence favorable to an accused upon request violates
due process where the evidence is material either to
guilt or to punishment, irrespective of the good faith
or bad faith of the prosecution. . . . In Strickler v.
Greene, 527 U.S. 263, [281-82], 119 S. Ct. 1936, 144 L.
Ed. 2d 286 (1999), the United States Supreme Court
identified the three essential components of a Brady
claim, all of which must be established to warrant a
new trial: The evidence at issue must be favorable to
the accused, either because it is exculpatory, or because
it is impeaching; that evidence must have been sup-
pressed by the [s]tate, either [wilfully] or inadvertently;
and prejudice must have ensued. . . . Under the last
Brady prong, the prejudice that the defendant suffered
as a result of the impropriety must have been material
to the case, such that the favorable evidence could
reasonably be taken to put the whole case in such a
different light as to undermine confidence in the verdict.

. If . . . [the defendant] . . . fail[s] to meet his
burden as to [any] one of the three prongs of the Brady
test, then [the court] must conclude that a Brady viola-
tion has not occurred.” (Citations omitted; internal quo-
tation marks omitted.) State v. Rosa, supra, 196 Conn.

151a



November 30, 2021 CONNECTICUT LAW JOURNAL Page 43A

208 Conn. App. 825 NOVEMBER, 2021 857
State v. Andres C.

App. 497-98; see also State v. Bryan, 193 Conn. App.
285, 315, 219 A.3d 477, cert. denied, 334 Conn. 906, 220
A.3d 37 (2019).

Our Supreme Court has summarized the obligations
of the prosecutor with respect to Brady as follows. The
state has a duty, pursuant to Brady, to disclose evidence
that is favorable to the defense and material to the case.
State v. Guerrera, 331 Conn. 628, 64647, 206 A.3d 160
(2019). “As the state’s representative, the prosecutor
has a broad obligation to disclose Brady material
because principles of fundamental fairness demand no
less. . . . This obligation extends to evidence favor-
able to the defense that is not in the possession of the
individual prosecutor responsible for trying the case;
indeed, the obligation may encompass such evidence
even if it is not known to the prosecutor. . . . More
specifically, the prosecutor’s duty of disclosure extends
to Brady material that is known to the others acting
on the government’s behalf in [the case], including,
but not limited to, the police. . . . In other words, the
prosecutor is deemed to have constructive knowledge
of Brady material possessed by those acting on the
state’s behalf. . . . Thus, the prosecutor has a duty to
learn of exculpatory evidence in possession of any
entity that is acting as an agent or arm of the state in
connection with the particular investigation at issue.”
(Citations omitted; internal quotation marks omitted.)
1d., 647; see also Kyles v. Whitley, 514 U.S. 419, 437-38,
115 S. Ct. 1555, 131 L. Ed. 2d 490 (1995) (individual
prosecutor has duty to learn of any favorable evidence
known to others acting on government’s behalf, includ-
ing police). Simply stated, the individual prosecutor or
prosecutors trying a specific case bear the ultimate
responsibility for compliance with the disclosure of
evidence as required by Brady and its progeny. United
States v. Jennings, 960 F.2d 1488, 1490 (9th Cir. 1992).
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In the present case, the defendant has alleged a some-
what unusual Brady violation. He claims that the vic-
tim’s journals needed to be reviewed personally by a
prosecutor, rather than “a nonlawyer member” of the
prosecutors’ office. As we noted in part III of this opin-
ion, the prosecutors assigned the task of reviewing the
victim’s journals, which were written in Spanish, to a
bilingual, experienced investigator. They provided her
with detailed instructions regarding this review, and a
prosecutor remained available to answer any questions
that arose during this process. The defendant contends,
however, that in this case, the review of the victim’s
journals could not be delegated to a nonlawyer but,
rather, required a personal review by the prosecutors
in order to avoid violating his constitutional rights to
due process.

In support of his argument, the defendant relies on
language from cases stating that the prosecutor trying
a particular case bears the ultimate responsibility for
disclosing Brady materials independent from any con-
clusion reached by others acting as agents of the state
in connection with the particular investigation. See, e.g.,
Kyles v. Whitley, supra, 514 U.S. 437; State v. Guerrera,
supra, 331 Conn. 647, 656; see also, e.g., McMillian v.
Johnson, 88 F.3d 1554, 15667 (11th Cir. 1996), cert.
denied, 521 U.S. 1121, 117 S. Ct. 2514, 138 L. Ed. 2d
1016 (1997); Walker v. New York, 974 F.2d 293, 299 (2d
Cir. 1992), cert. denied, 507 U.S. 961, 113 S. Ct. 1387,
122 L. Ed. 2d 762 (1993), cert. denied, 507 U.S. 972,
113 S. Ct. 1412, 122 L. Ed. 2d 784 (1993). These cases,
however, do not support the claim advanced by the
defendant in the present case. For example, the United
States Court of Appeals for the Second Circuit has
explained that the police satisfy their duty pursuant to
Brady when they turn over exculpatory material to the
prosecutor. Walker v. New York, supra, 298-99. The
prosecutor, on the basis of his or her legal acumen, then
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determines whether this material must be disclosed to
the defense. 1d., 299. The Second Circuit then explained:
“A rule requiring the police to make separate, often
difficult, and perhaps conflicting, disclosure decisions
would create unnecessary confusion. It also would
ignore the fact that the defendant’s appropriate point
of contact with the government during litigation is the
prosecutor and not those who will be witnesses against
him.” Id. Thus, the Second Circuit clearly instructed,
as a general rule, that the police are obligated to turn
over material to the prosecutor’s office for a determina-
tion of what is to be disclosed to the defense in order
to comply with Brady. Walker does not, however, stand
for the proposition that only the prosecutor in a case,
and not a member of his or her staff acting under his
or her supervision, may review materials for a determi-
nation of whether disclosure is required under Brady.
See, e.g., United States v. Claridy, United States District
Court, Docket No. 02:CR498 (LMM) (S.D.N.Y. March
20, 2003) (noting that Kyles v. Whitley, supra, 514 U.S.
419, did not require assigned prosecutor to personally
review all relevant Securities and Exchange Commis-
sion personnel files in joint investigation).

Additionally, we note that the United States Court of
Appeals for the Ninth Circuit twice has rejected the
claim that an assistant United States attorney may be
personally ordered to review for Brady material, before
the trial, the personnel files of law enforcement officers
expected to testify at trial. United States v. Herring,
83 F.3d 1120, 1122-23 (9th Cir. 1996); United States v.
Jennings, supra, 960 F.2d 1488-89. In the latter case,
the court noted that the assistant United States attorney
prosecuting a case bore the responsibility for complying
with Brady and its progeny. United States v. Jennings,
supra, 1490. Cognizant of separation of powers con-
cerns vis-a-vis a court interfering with prosecutorial
independence, and relying on the lack of case law
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requiring the personal efforts of an assistant United
States attorney to review these personnel files and the
absence of any indication that the prosecution would
not adhere to its duties and obligations under Brady,
the court determined that the United States District
Court for the Southern District of California had
improperly required personal review of the files by the
assistant United States attorney. Id., 1490-92. In United
States v. Herring, supra, 1121-23, the Ninth Circuit
rejected the defendant’s argument that Jennings had
been overruled by the United States Supreme Court’s
decision in Kyles v. Whitley, supra, 514 U.S. 419. See
also United States v. Martin, United States District
Court, Docket No. 2:15-CR-0235 (TLN) (E.D. Cal. August
11, 2016). Additionally, the United States District Court
for the Southern District of New York has noted that
the Second Circuit does not have a requirement that
prosecutors personally review the personnel files of
anticipated government employee witnesses. United
States v. Principato, United States District Court,
Docket No. 01:CR588 (LMM) (S.D.N.Y. October 16,
2002).1

In the present case, the defendant has failed to dem-
onstrate, through controlling or persuasive authority,
that the prosecutors in the present case were required
to personally review the contents of the victim’s jour-
nals to satisfy Brady. We emphasize that, ultimately,
the obligation for complying with Brady rests with the
prosecutor, but it does not follow that the personal

15 See also United States v. Thomas, United States District Court, Docket
No. 1:18-CR-00458 (WJ) (D. N.M. October 23, 2018) (government satisfied
its Brady duty by following current Department of Justice policy in which
Drug Enforcement Agency attorneys and staff review personnel files and
produce any exculpatory or impeachment materials to assistant United
States attorney); United States v. Burk, United States District Court, Docket
No. 3:15-CR-00088 (SLG-DMS) (D. Alaska September 8, 2016) (courts lack
authority to order assistant United States attorney to personally review
personnel files).
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review of items such as the victim’s journals by a prose-
cutor is constitutionally required. Accordingly, we con-
clude that, because the defendant has failed to establish
a constitutional violation under the third Golding prong,
his claim fails.

The judgment is affirmed.

In this opinion the other judges concurred.

CONNEX CREDIT UNION v. MICHELLE
M. THIBODEAU
(AC 43830)

Alvord, Cradle and DiPentima, Js.
Syllabus

The plaintiff, a secured party, sought to recover monetary damages from
the defendant debtor, for breach of a retail installment sales contract,
secured by an interest in the defendant’s vehicle. After the defendant
defaulted, the plaintiff took possession of the vehicle and sent the defen-

+ dant a presale notice regarding her right to redeem and the notice of
sale. The defendant took no steps to redeem the vehicle, and the plaintiff
sold it in an arm’s-length transaction. Following the sale, the plaintiff sent
the defendant a postsale notice advising her of the sale and informing
her that the sale price was less than the amount that she owed and that
the plaintiff may seek a deficiency judgment. The defendant did not pay
the amount allegedly due. Following a bench trial, the trial court ren-

- dered judgment for the plaintiff and awarded certain damages, and the
defendant appealed to this court. Held:

1. The trial court did not err in determining that the plaintiff properly
provided notice of the right to an accounting as required by article 9
of the Uniform Commercial Code (UCC), as the provision of an actual
accounting in lieu of a statement of a right to an accounting was enough
to satisfy the requirements set out by the applicable statute (§ 42a-9-
613 (1) (D)): although the statute only requires a statement that the
debtor is entitled to an accounting, additional information is permitted
and exact language is not required, and providing an actual accounting
in the notice is the type of additional information that the statute allows;
moreover, providing the actual accounting, especially when provided
free of charge, served as a consumer focused means of meeting the
statutory purpose of notification to the debtor; accordingly, the plaintiff's
presale notice, which provided detailed information, including details
of the defendant’s debt and the amount she owed to the plaintiff, and
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ORDER

The motion of the defendant-appellant, filed December 18, 2021, for
reconsideration, having been presented to the Court, it is hereby ORDERED

denied.

By the Court,

fs/
René L. Robertson
Deputy Chief Clerk

Notice Sent: January 4, 2022

Hon. Jon M. Alander

Counsel of Record

Clerk, Superior Court, NNH CR16-0165381-T

212861
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ORDERS

STATE OF CONNECTICUT v. CHARLES MARSHALL

The defendant’s petition for certification to appeal
from the Appellate Court, 206 Conn. App. 209 (AC
43866), is denied.

Charles Marshall, selfrepresented, in support of
the petition.

Decided March 1, 2022

STATE OF CONNECTICUT ». ANDRES C.

The defendant’s petition for certification 1o appesl
from the Appellate Court, 208 Conn. App. 825 (AC
43081), is granted, limited to the following issues:

“1. Did the Appellate Court incorrectly conclude that
the defendant had waived his claim that he was entitled
to disclosure of the contents of the complainant’s jour-
nals as the discoverable statements of a witness?

“2. Did the Appellate Court incorrectly conclude that
the Brady review; see Brady v. Moryland, 373 U.S. 83,
83 8. Ct. 1194, 10 L. Ed. 2d 215 (1863); of the complain-
ant’s journals by a nonlawyer member of the state’s
attorney’s office was constitutionally adequate?”

Richard Emanuel, in support of the pefition.

Muatthew A. Weiner, assistant state’s attorney, in
opposition.

Decided March 1, 2082

STATE OF CONNECTICUT ». SIGFREDO ROSARIO

The defendant’s petition for certification to -appesl
from the Appellate Court, 208 Conn. App. 850 (AC
42827y, is dended,

801
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