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Case: 23-7349, 03/13/2024, DktEntry: 23.1, Page 1 of 1

United States Court of Appeals

FOR THE
SECOND CIRCUIT

At a stated term of the United States Court of Appeals for the Second
Circuit, held at the Thurgood Marshall United States Courthouse, 40 Foley Square,
in the City of New York, on the 13™ day of March, two thousand twenty-four.

Present:
Robert D. Sack,
William J. Nardini,
Myrna Pérez,
Circuit Judges.

Andrew Fields,

Petitioner-Appellant,
\A ' 23-7349

N.Y.S.D.O.CCS.,

Respondent-Appellee.

Appellant, pro se, moves for a certificate of appealability and in forma pauperis status. Upon due
consideration, it is hereby ORDERED that a- certificate of appealability is DENIED because
_Appellant has not “made a substantial showing of the denial of a constitutional right.” - 28 U.S.C.
§ 2253(c); see Miller-El v. Cockrell, 537 U.S. 322,327 (2003). The motion for in forma pauperis
status 1s DENIED as unnecessary Fed. R. App. P. 24(a)(3).

FOR THE COURT:
Catherine O’Hagan Wolfe, Clerk of Court
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Appeal Filed by Fields v. N.Y.$.D.0.C.C.S., 2nd Cir., October 13, 2023
2023 WL 6292479

Only the Westlaw citation is currently available.
United States District Court, E.D. New York.

Andrew FIELDS, Petitioner,
V.

N.Y.S.D.O.C.C.S., Respondent.

20-CV-00009 (PKC)
I
Signed September 27, 2023

Attorneys and Law Firms
Andrew Fields, Albion, NY, Pro Se.

Margaret Ann Cieprisz, NYS Office of Attorney General,
New York, NY, New York State Attorney Generals Office,
Queens County District Attorneys Office, for Respondent.

MEMORANDUM & ORDER

PAMELA K CHEN, United States District Judge:

*1 Before the Court is Petitioner Andrew Fields's petition,
which he brings pro se, for a writ of habeas corpus pursuant
to 28 U.S.C. § 2254. For the reasons stated below, the petition
is denied.

BACKGROUND !
I. Factual Background
A. Petitioner's August 30, 2013 Arrest

On August 30, 2013, Donald Bradley (“Bradley”) walked
into an apartment building at 106-35 159th Street in
Queens County, New York to visit his friend Bobby Garcia
(“Garcia”). (Transcript (“Tr.”), 2 Dkt. 31-2,at578:16-579:2.)
In the hall of Garcia's apartment building, Petitioner and
Marly Senat (“Senat”) who had entered the butlding minutes
before Bradley (Tr. 606:5-608:22), approached Bradley from
behind, punched Bradley in the face, and put him into a
headlock. (Tr. 582-86.) While Petitioner was holding Bradley
in a headlock, Senat approached Bradley, told him to “shut
up,” and hit him in the face. (Tr. 586:5-25.) Senat then
showed a gun to Bradley, and Bradley stopped struggling.

(Tr. 587:3-4, 22-23.) Shortly thereafter, Petitioner tightened
his headlock on Bradley; as Bradley lost consciousness,
Petitioner and Senat rummaged through his pockets. (Tr.
587:24-588:6.) When Bradley came to, his cell phone, car
keys, wallet and approximately $1,160 in cash were missing
from his person. (Tr. 588:20-589:4.)

“[M]aybe a couple of days afterward,” Bradley called his
uncle, New York City Police Department (“NYPD”) Chief
Phillip Banks, a high-ranking member of the NYPD, to report
the incident. (Tr. 590:21-591:23.) About a week later, Bradley
filed an official complaint with the NYPD. (Tr. 592:7—
592:19.) On September 17, 2013, NYPD officers attempted
to pull Petitioner and Senat over for driving a stolen Toyota
Sienna minivan down Guy R. Brewer Boulevard in Queens,
New York; Petitioner, who was driving when the officers
approached him, sped away and crashed the vehicle. (Tr. 802—
809.) Senat was unable to flee because the passenger door was
stuck; Petitioner ran from the car, but was soon apprehended.
(Tr. 809:14-813.) A loaded revolver was recovered from the
vehicle. (Tr. 812:12-20.) Later that day, Bradley identified
Petitioner and Senat in two separate police line-ups as the
individuals who had robbed him on August 30, 2013. (Tr,
595:18-597:11))

Petitioner and Senat were arrested on two sets of charges, one
relating to the August 30, 2013 armed robbery of Bradley
and the other relating to Petitioner's and Senat's September
17,2013 attempt to flee and avoid being stopped and arrested

by the police. (State Court Record (“Record”),3 at ECF*4
213-14.) Both sets of charges were later joined in a single
indictment, Indictment Number 2916/13, returned against
Petitioner and Senat on December 5, 2013. (/d. at ECF 212—
14.)

B. Petitioner's Severance Motions

*2 Prior to trial, Petitioner moved to sever trial with respect
to his two sets of charges based on his August 30, 2013
and September 17, 2013 arrests. (/d. at ECF 214.) Petitioner
argued, in sum and substance, that the two incidents were
entirely separate and distinct “criminal transactions” under
C.PL. §40.10(2), and that a single trial on both sets of charges
“misled the Grand Jury into speculating that” the same gun
recovered on September 17 was also used in the robbery on
August 30, or that the “Grand Jury [was] improperly [led
to] conclude criminal propensity rather than considering the
evidence separately for each of the criminal transactions.” (Id.
at ECF 214, 217.) The Honorable Marcia P. Hirsch of the
Queens County Supreme Court denied Petitioner's motion,
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finding that the charges were properly joined pursuant to
C.P.L. § 200.20[2][b]. (/d. at ECF 233.)

C. State Court Trial

Petitioner's and Senat's jury trial began on April 28, 2015
and ended May 18, 2015. (Tr. 2.) Donald Bradley testified
extensively as to the events of August 30, 2013, including
that Senat showed him a “chrome and black™ gun during
his robbery (Tr. 587:18-19), and about identifying Petitioner
and Marly Senat in line-ups. (Tr. 577-99.) The prosecution
also presented the testimony of Detective Richard McCarty
regarding the investigation of the August 30, 2013 robbery,
including the call he received from his former partner on
September 17 and the subsequent line-up he conducted with
Petitioner and Senat (Tr. 752-61), and video surveillance
footage showing two men Bradley identified as Defendants
entering and leaving the lobby, with Bradley walking out
minutes later (Tr. 606-12). In addition, the prosecution
introduced the testimony of NYPD Officers Derek Webber,
who testified regarding the moment of Petitioner's arrest on
September 17 (Tr. 741-47); Robert DeFerrari, an officer who
pursued Defendants on September 17 before apprehending

Scnat and the loaded revolver from the stolen car (Tr. 800-

19); Detective Dominic Cappiello, a firearms examiner in
the Forensic Investigation Division, who testified that the
recovered revolver was operable (Tr. 831-42); and the stolen
car's owner (Tr. 737-41).

During Bradley's testimony and throughout the trial, the
Honorable Ronald Hollie, the presiding Queens Supreme
Court Justice, asked numerous questions of the witnesses.
Justice Hollie asked Bradley to clarify who had asked Bradley
for a cigarette before the incident (Tr. 580:13—16), whether
Bradley had testified that Fields first punched Bradley in
the face (Tr. 583:14-584:25), how Petitioner had approached
Bradley, and who had held Bradley in a headlock (585:20—
586:4). Justice Hollie also asked Bradley about various other
details pertaining to the setting of the mugging (Tr. 583:14—
584:25), about where Senat was standing when Bradley first
saw him, and what Senat had said to Bradley. (Tr. 586:5—
23.) In addition, the judge asked Bradley specific questions
about what items were taken from him (Tr. 588:24-589:10),
the circumstances surrounding Bradley's interactions with
friends on the street before going to see Bobby Garcia
(Tr. 593:25-595:16; 643:17-644:25), Bradley's knowledge of
the video surveillance of the incident (Tr. 600:10-601:21;
609-12), and Bradley's disability and employment status
(Tr. 619:5-621:16). The judge also asked questions of other
witnesses, including Detective Richard McCarty regarding

his conversations with Bradley before the line-ups and what
Bradley told the detective about what items allegedly had
been taken from him. (Tr. 770:6-773:13.)

Petitioner and Senat again moved at trial to sever the
indictments. After Bradley and Detective McCarty testified,
Petitioner moved for severance on grounds that “Det.
McCarty made it clear that the complainant described the
gun that was allegedly used in the alleged robbery as a semi
automatic gun in all the paper work within this case,” whereas
the recovered gun was a revolver. (Tr. 798:7-799:3.) The

" Court denied the motion without explanation. (Tr. 799:4—

5.) At the close of the prosecution's case, Petitioner argued
that the Government's evidence regarding the gun used in the
alleged robbery and the gun recovered from the stolen car
were “descriptions of 2 different guns and 2 different firing
mechanisms”—and since the firearm was the link between
the incidents “there is no basis to join the case together.” (Tr.
848:6-10.)

*3 Near the end of the trial, Petitioner's counsel asked the
Court to give a “missing witness” instruction as to several
witnesses: (1) Garcia, who “would have been in a position to
testify as to [Bradley's] physical appearance and injuries or ...
lack thereof” after the alleged robbery; (2) Bradley's mother
and stepfather, who had brought Bradley an extra set of keys
after the robbery and also would have been in a position to
testify as to Bradley's injuries; and(3) Bradley's uncle, NYPD
Chief Phitlip Banks, who could have verified that Bradley
contacted him about the August 30 robbery soon after it had
occurred. (Tr. 878:23-879:13.) The Court rejected Petitioner's
“missing witness” charge as to all potential witnesses. (Tr.
880;22-881:2.)

Petitioner was found guilty of Robbery in the First Degree
(N.Y. Penal Law § 160.15(4)), two counts of Robbery in
the Second Degree (N.Y. Penal Law § 160.10(1), (2)(a)),
Strangulation in the Second Degree (N.Y. Penal Law §
121.12), two counts of Criminal Possession of a Weapon
in the Second Degree (N.Y. Penal Law § 265.03(1)(b), (3))
and Criminal Possession of Stolen Property in the Fourth
Degree (NY. Penal Law § 165.45(5)). (Tr. 1061-66.) Senat
was convicted on the same charges. (Tr. 1061:23-1063:3.)
On July 21, 2015, the trial court sentenced Petitioner to an
aggregate sentence of 15 years in prison, to be followed by
five years of post-release supervision. (Tr. 1086-1103.)

II. Procedural Background

A. Petitioner's Direct Appeal

WESTLAW & 2024 Thomson Reuters. No claim to original U.S. Government Works.




Fields v. N.Y.$.D.0.C.C.S., Slip Copy (2023)

In March 2017, Petitioner's post-conviction attorney filed a
direct appeal with the Appellate Division, Second Department
(“Appellate Division”). (Record, at ECF 1-46.) Petitioner
raised three claims in his counseled brief: (1) the trial
court conducted excessive and prejudicial questioning of trial

witnesses, warranting a new trial; (2) the trial court abused

its discretion when it denied the severance motions, and
(3) the trial court abused its discretion when it failed ‘to

grant Petitioner's missing witness charge. > (Id. at ECF 6.)

Petitioner also filed a pro se brief raising additional claims:
(1) the medical evidence of Bradley's physical injury was
insufficient to support conviction; and (2) the police sergeant
who recognized Petitioner on surveillance video from the
apartment building lobby where the August 30 robbery
occurred did not testify at trial, which denied Petitioner his
due process right to a fair trial and the right to confront his
accuser, and (3) reiterating the severance argument. (Record,
at ECF 47-61.)

On November 21, 2018, the Appellate Division affirmed
Petitioner's convictions on all counts. People v. Fields, 166
A.D.3d 897 (N.Y. App. Div. 2018). The New York Court
of Appeals denied Petitioner's motion for leave to appeal on
February 19, 2019, and denied Petitioner's applications for
reconsideration on May 28, 2019. People v. Fields, 32 N.Y.3d
1204 (2019), recons. Denied, 33 N.Y.3d 1031 (2019). The
Appellate Division also denied Petitioner's application for re-
argument. (Record, at ECF 283.)

B. Petitioner's State Court Motion to Vacate His
Conviction

On August 3, 2021, Petitioner filed a Motion to Vacate
his Conviction pursuant to New York Criminal Procedure
Law (“CPL”) § 440.10(1)(h) (*“440 Motion™) with the trial
court. (/d.at ECF 337.) Petitioner raised two claims: (1) the
trial court conducted excessive and prejudicial questioning
of trial witnesses in violation of Petitioner's Fourteenth
Amendment due process right to a fair trial, and (2) Petitioner
received ineffective assistance of counsel because his attorney
did not object to the trial court's excessive and prejudicial
questioning, thereby failing to preserve this issue for appellate
review. (/d. at ECF 321-37.) The trial court denied Petitioner's
motion in its entiréty, finding the first argument both
procedurally barred and meritless, and the second argument
meritless. (/d. at ECF 368-78.) The Appellate Division denied
leave to appeal. (/d. at ECF 395.)

C. Petitioner's Federal Habeas Petition

*4 On January 13, 2020, Petitioner timely filed the instant
petition for writ of habeas corpus pursuant to 28 U.S.C. §
2254, (Dkt. 1, at ECF 1.) On December 16, 2020, Petitioner
first requested a stay and abeyance pending exhaustion of
state remedies, and filed his 440 Motion in state court. (Dkt.
16.) In response, the Court ordered Petitioner to submit a
letter explaining ““(1) what claim(s) he seeks to exhaust and.
through which state remedies, (2) why he failed to exhaust his
remedies as to those claims prior to filing the instant petition,
and (3) why those claims have merit.” (12/21/2020 Docket
Order.) After multiple extensions, on August 16, 2021,
Petitioner filed his 440 Motion. (Dkts. 17, 18, 21.) Shortly
thereafter, this Court stayed the case pending exhaustion of
Petitioner's claims in state court. (8/18/2021 Docket Order).
On January 12, 2022, while the case was still stayed, the
Court issued a docket order administratively closing the
case pending either party's motion to reopen it; instructing
Petitioner to amend his petition to add all additional claims
not listed in the petition so as to avoid any time bar that could
apply to those added claims; and advising Petitioner that he
could be barred from reopening this case if he unreasonably
delayed exhausting his claims in state court or reopening the
case in this Court after exhaustion. (1/12/2022 Docket Order.)
On February 16, 2022, Respondent mailed the state court

record to Petitioner. (Dkt. 24.)

On September 12, 2022, Petitioner moved to reopen the
case, and to amend his petition for writ of habeas corpus;
Respondent consented, and the Court granted the motion
to reopen and amend the petition. (Dkts. 25-27; 9/26/2022
Docket Order.) Respondent answered, filed the state court
record, and served both on Petitioner on December 12, 2022.
(Respondent's Answer (“Answer”), Dkt. 30; State Court
Record and Transcript, Dkt. 31; Certificate of Service, Dkt.
32.) On January 20, 2023, Petitioner filed the Amended
Petition to include a claim of ineffective assistance of counsel.

(Amended Petition (“Am. Pet.”), Dkt. 33.)6 The Amended
Petition was fully briefed on April 25, 2023. (Petitionet's
Reply (“Pet.’s Rep.”), Dkt. 40.)

STANDARD OF REVIEW

Under 28 U.S.C. § 2254, as amended by the Antiterrorism
and Effective Death Penalty Act of 1996 (“AEDPA”), an
application for a writ of Aabeas corpus by a person in custody
pursuant to a state court judgment may only be brought on
the grounds that his or her custody is “in violation of the
Constitution or laws or treaties of the United States.” 28

WESTLAW
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U.S.C. § 2254(a). To obtain relief, a petitioner must show
that the state court decision, having been “adjudicated on the
merits in State court proceedings,” is either “contrary to, or
involved an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of the
United States” or “based on an unreasonable determination
of the facts in light of the evidence presented in the State
court proceeding.” 28 U.S.C. § 2254(d); see also Johnson v.
Williams, 568 U.S. 289, 292 (2013). A claim is “adjudicated
on the merits” in the state court if the state court “(1) disposes
of the claim on the merits, and (2) reduces its disposition to
judgment.” Bell v. Miller, 500 F.3d 149, 155 (2d Cir. 2007)
(quoting Sellan v. Kuhiman, 261 F.3d 303, 312 (2d Cir. 2001)).

A state court's decision is “contrary to” Supreme Court
precedent “if the state court applies a rule that contradicts
the governing law set forth in [the Supreme Court's] cases,”
or *“if the state court confronts facts that are materially
indistinguishable from a relevant Supreme Court precedent
and arrives at a result opposite to” the Supreme Court's
result. Bell v. Cone, 543 U.S. 447, 452-53 (2005) (internal
citation and quotation marks omitted); see Ennis v. Artus,
No. 09-CV-10157 (DAB) (GWG), 2011 WL 3585954, at
*7 (S.D.N.Y. Aug. 12, 2011) (same) (quoting Williams v.
Taylor, 529 U.S. 362, 405-06 (2000)). A state court's decision
“involve[s] an unreasonable application of” Supreme Court
precedent if there is “no possibility fairminded jurists could
disagree that the state court's decision conflicts with [Supreme
Court] precedents.” Harrington v. Richter, 562 U.S. 86, 102
(2011). In other words, a state court decision must be “more
than incorrect or erroneous.” Lockyer v. Andrade, 538 U.S. 63,
75 (2003). These standards are  ‘difficult to meet,” because
the purpose of AEDPA is to ensure that federal habeas relief
functions as a ‘guard against extreme malfunctions in the
state criminal justice systems,’ and not as a means of error
correction.” Greene v. Fisher, 565 U.S. 34,38 (2011) (citation
and internal quotation marks omitted).

*§ A federal court may not grant habeas relief to a prisoner
in state custody unless the prisoner has exhausted state-court
remedies. See 28 U.S.C. § 2254(b)(1); see also Aparicio v.
Artuz, 269 F.3d 78, 89 (2d Cir. 2001) (“If anything is settled in
habeas corpus jurisprudence, it is that a federal court may not
grant the habeas petition of a state prisoner unless it appears
that the applicant has exhausted the remedies available in the
courts of the State[.]” (internal quotation marks and citation
omitted)). This exhaustion requirement includes two parts.
First, “state prisoners must give the state courts one full
opportunity to resolve any constitutional issues by invoking
onc complete round of the State's established appellate review

process.” Galdamez v. Keane, 394 F.3d 68, 73 (2d Cir. 2005)
(emphasis omitted) (quoting O'Sullivan v. Boerckel, 526 U.S!
838, 845 (1999)). In New York, this means a habeas petitioner
must first appeal the relevant conviction to the Appellate

Division, and then seek further review by applying to the
Court of Appeals for a certificate granting leave to appeal,
Id. at 74 (citing, inter alia, Morgan v. Bennett, 204 F.3d 360,
369 (2d Cir. 2000)). Second, habeas petitioners must have
*“ ‘fairly presented [their] claims to the state courts,” such
that the state court had a fair opportunity to act.” /d. at 73
(quoting O'Sullivan, 526 U.S. at 848); see also Aparicio, 269
F.3d at 89-90 (“To satisty § 2254’s exhaustion requirement,
a petitioner must present the substance of the same federal
constitutional claim[s] that he now urges upon the federal
courts to the highest court in the pertinent state.” (internal
quotation marks and citations omitted)).

DISCUSSION

Petitioner raises five claims for this Court's review: (1) the
trial court's excessive and prejudicial questioning of trial
witnesses violated his due process right to a fair trial (Dkt.
1, at ECF 5; Dkt. 33, at 2); (2) his trial counsel's failure to
object to the trial court's excessive questioning constituted
ineffective assistance (see generally Dkt. 33); (3) the trial
court's dental of severance violated Petitioner's due process
right to a fair trial (Dkt. 1, at ECF 7); (4) the trial court's refusal
to give a “missing witness” instruction violated Petitioner's
due process right to a fair trial (id. at ECF 8); and (5) the
failure of the police officer who had identified Petitioner on
the August 30 surveillance video to testify at trial violated
Petitioner's due process rights to a fair trial and to confront
his accuser (id. at ECF 10).

For the reasons set forth below, the Court denies Petitioner's
habeas petition in its entirety.

I. Petitioner's Judicial Interference Claim is
Procedurally Barred

In his direct appeal in state court, Petitioner argued that the
trial court conducted excessive and prejudicial questioning
of trial witnesses, which violated Petitioner's Fourteenth
Amendment due process right to a fair trial. (Record, at ECF
10-28.) While acknowledging that his trial counsel “did not
object to any of the Court's judicial questioning,” Petitioner
argued that “[n]o objection was necessary ... to preserve this
error for appeal,” in light of the Appellate Division's ruling
weeks before in a different case “that the identical error,
by the same judge, was subject to [that] Court's interest of
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justice jurisdiction.” (Record, at ECF 25-26 (citing People
v. Davis, 147 A.D. 3d 1077, 1079 (N.Y. App. Div. 2017)).)
The Appellate Division disagreed, holding that Petitioner's
claim was unpreserved for appellate review, and declined to
‘consider the claim in the “interest of justice.” Fields, 166
A.D. 3d at 898. Petitioner raised the same claim in his 440
Motion. There, the trial court held that Petitioner's claim was
procedurally barred under CPL § 440.10(2)(c), as there were
sufficient facts on the record to permit appellate review of the
claim. (Record, at ECF 372-73).

A federal court “may not review federal claims that were
procedurally defaulted in state court—that is, claims that the
state court denied based on an adequate and independent state
procedural rule.” Davila v. Davis, 582 U.S. 521, 527 (2017).
“To qualify as an adequate procedural ground, capable of
barring federal habeas review, a state rule must be firmly
established and regularly followed.” Johnson v. Lee, 578
U.S. 605, 608 (2016) (internal quotation marks and citation
omitted). A procedural ground is independent when the state
court relies solely on that law for its disposition and clearly
and expressly states that the judgment rests on that law.
Garner v. Lee, 908 F.3d 845, 859 (2d Cir. 2018).

*6 Under New York State law, to preserve an issue
for appeal, a party must lodge a contemporaneous and
specific objection at trial. N.Y. Crim. Proc. Law § 470.05(2).
The Second Circuit has long recognized New York's
“contemporaneous objection rule” to be “a firmly established
and regularly followed New York procedural rule” that
“constitutes an independent and adequate state law ground.”
Downs v. Lape, 657 F.3d 97, 104 (2d Cir. 2011); see also
Richardson v. Greene, 497 F.3d 212, 217-19 (2d Cir. 2007)
(same). The rule “require[s], at the very least, that any matter
which a party wishes the appellate court to decide have
been brought to the attention of the trial court at a time
and in a way that gave the latter the opportunity to remedy
the problem and thereby avert reversible error.” People v.
Luperon, 623 N.Y.S.2d 735, 738-39 (1995). Thus, a state
court decision based on contemporaneous-objection grounds
generally precludes federal habeas review. See Downs, 657
F.3d at 103-04.

However, “when ‘a state appellate court refuses to review the
merits of a criminal defendant's claim of constitutional error
because of his failure to comply with ... a “contemporaneous
objection” rule,” a federal court may review the merits of
such a claim when the state court ‘unevenly’ applies [the]
rule.” Silverman v. Edwards, 69 F. App'x 489, 491 (2d Cir.
2003) (quoting Peterson v. Scully, 896 F.2d 661, 663 (2d

Cir. 1990) and citing Williams v. Lane, 826 F.2d 654, 659
(7th Cir. 1987)). But “an allegedly uneven application of
state procedural default rules in general does not necessarily
establish that the application of a procedural default rule in
a particular case is not ‘adequate.’ ” Wedra v. Lefevre, 988
F.2d 334, 340 (2d Cir. 1993) (quoting Andrews v. Deland, 943
F.2d 1162, 1190 (10th Cir. 1991), cert. denied, 502 U.S. 1110
(1992)).

Here, the Appellate Division determined that Petitioner
had failed to preserve his judicial intervention claim via
contemporaneous objection at trial, and did not review the
claim on its merits. Fields, 166 A.D.3d at 898. Therefore,
the Appellate Division's decision bars this Court's review of
Petitioner's claim, unless the Court finds that the Appellate
Division unevenly applied the contemporaneous-objection
rule in this case and that its application of the rule therefore is
not “adequate’ to bar federal habeas review. See Davila, 582
U.S. at 527 (holding that federal court may not review federal
claims “that the state court denied based on an adequate and
independent state procedural rule”); Johnson, 578 U.S. at 608
(“To qualify as an adequate procedural ground, capable of
barring federal habeas review, a state rule must be firmly
established and regularly followed.”).

Petitioner's argument about the inadequacy of the Appellate
Division's application of the contemporaneous-objection rule
is based on the fact that the Appellate Division granted
a number of appeals alleging excessive and prejudicial
questioning by Justice Hollie, “in the interest of justice,”
despite defense counsel having failed to object at trial.
(Record, at ECF 10-24.) See People v. Robinson, 151 A.D.3d
758,759 (N.Y. App. Div. 2017); People v. Hinds, 160 A.D.3d
983, 984 (N.Y. App. Div. 2018); People v. Sookdeo, 164
A.D.3d 1268, 1269 (N.Y. App. Div. 2018); People v. Rainsey,
174 A.D.3d 651, 652 (N.Y. App. Div. 2019); People v.
Savillo, 185 A.D.3d 840, 842 (N.Y. App. Div. 2020); People v.
Martinez, 199 A.D.3d 834 (N.Y. App. Div. 2021). Even so, the
Court does not find that the Appellate Division's decision not
to review Petitioner's excessive questioning claim constitutes
an ‘“‘uneven application” of the contemporaneous-objection
rule. As the Second Circuit “found in connection with another
New York rule that permits exceptions, even if New York
law allows ‘some discretion to be exercised,” the application
of the procedural default rule in a particular case remains
appropriate so long as the rule is ‘evenhandedly’ applied ‘to
all similar claims.” ” Murden v. Artuz, 497 F.3d 178, 193
(2d Cir. 2007) (quoting Wedra, 988 F.2d at 340). “Similarly,
in Glenn v. Bartlett, [the Circuit] found a procedural bar,
based on the defendant's failure to preserve an objection at
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trial, even though the state court acknowledged that it could
have reversed the conviction ‘in the interest of justice.” ”
Id. (quoting Glenn v. Bartlett, 98 ¥.3d 721, 724-25 (2d Cir.

1996)).

*7 The Appellate Division's exercise of its discretion to
apply the contemporaneous-objection rule in Petitioner's case,
while not applying it in other cases involving alleged judicial
intervention by Justice Hollie, in itself, does not make
the Appellate Division's application of the rule here “not
adequate.” See Wedra, 988 F.2d at 340 (“ ‘[A]n allegedly-
uneven application of state procedural default rules in general
does not necessarily establish that the application of a
procedural default rule in a particular case is not ‘adequate.’
” (quoting Andrews, 943 F.2d at 1190)). As the Supreme
Court made clear in Beard v. Kindler:

We hold that a discretionary state
procedural
adequate ground to bar federal habeas
review. Nothing inherent in such a rule

rule can serve as an

renders it inadequate for purposes of
the adequate state ground doctrine. To
the contrary, a discretionary rule can
be “firmly established” and “regularly
followed”—even if the appropriate
exercise of discretion may permit
consideration of a federal claim in
some cases but not others.

558 U.S. 53, 60-61 (2009).

In Cotto v. Herbert, the Second Circuit identified three
“guideposts” for courts to consider in determining the
adequacy of a state court's application of a procedural
default rule. 331 F.3d 217, 240 (2d Cir. 2003) (stating that
“the adequacy of a state procedural bar is determined with
reference to the ‘particular application’ of the rule™) (quoting
Lee v. Kemna, 534 U.S. 362, 387 (2002)). None of these point
to a finding that the Appellate Division's application of the
contemporaneous-objection rule in this case was inadequate.
The first, “whether the alleged procedural violation was
actually relied on in the trial court, and whether perfect
compliance with the state rule would have changed the trial
court's decision,” is inapplicable here. Clark v. Perez, 510
F.3d 382, 391 n.4 (2d Cir. 2008) (holding that “the failure
altogether to raise an issue cannot be actually relied on

because no court has been notified that the issue even exists™).
The second guidepost—*“whether state caselaw indicated that
compliance with the rule was demanded in the specific
circumstances presented”’—also clearly favors finding that_
the contemporaneous-objection rule is adequate with respect
to Petitioner's judicial interference claim. See, e.g., Adams v.
Keyser, No. 16-CV-129 (GBD) (AJP), 2016 WL 4429889,
at *24 (S.D.N.Y. Aug. 22, 2016) (“The requirement that
a defendant preserve a claim of judicial interference by
appropriate objection or motion for a mistrial ... is firmly
established and regularly followed by New York state
courts.” (collecting cases)). And third, Petitioner clearly did
not “substantially compl[y] with the rule given the realities of
trial” when he failed to raise this issue in any way before the
trial court. Corto, 331 F.3d at 240.

“Because of comity concerns, a decision that a state
procedural rule is inadequate should not be made ‘lightly
or without clear support in state law.” ” Murden, 497 F.3d
at 192 (quoting Garcia v. Lewis, 188 F.3d 71, 77 (2d Cir.
1999) (citation omitted)). Federal courts find applications of
the contemporaneous-objection rule inadequate sparingly, for
example, where the “defense counsel's request at trial was
sufficient to preserve the issue” at trial, but the Appellate
Division erroneously found otherwise. Sifverman, 69 F. App'x
at 491. Here, it is undisputed that Petitioner failed to lodge
any objection or move for a mistrial on the basis of the judicial
interference that he only alleged post-trial. As such, the
Appellate Division's decision to apply the contemporaneous-
objection rule was a valid application of a discretionary
state procedural bar and constitutes “an independent and
adequate state ground foreclosing federal habeas review.”
Wade v. Melecio, No. 21-CV-9138 (GHW) (JLC), 2023
WL 2152489, at *11 (S.D.N.Y. Feb. 22, 2023), report and
recommendation adopted, 2023 WL 2500676 (S.D.N.Y. Mar.
14, 2023). Therefore, Petitioner may obtain review of his
claim only if he demonstrates “cause and prejudice for the
procedural default” or that the “constitutional violation has
probably resulted in the conviction of one who is actually
innocent of the substantive offense.” Dretke v. Haley, 541
U.S. 386, 393 (2004) (internal quotation marks and citations
omitted). Petitioner does not maintain that he is actually
innocent. And although Petitioner does not argue “cause and
prejudice” in so many words, he does argue that his counsel
was ineffective for failing to preserve the judicial interference
argument at trial. (See Dkt. 5, at ECF 2.) Terrell v. Kickbush,
No. 17-CV-7027 (JFB), 2019 WL 3859512, at *5 (E.D.N.Y.
Aug. 16,2019) (“A petitioner can demonstrate cause ... [if] the
procedural default was the result of ineffective assistance of
counsel.”) (citing Bossett v. Walker, 41 F.3d 825, 829 (2d Cir.
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1994)). Because Petitioner's ineffective assistance arguments
fail, see infra Discussion Section Il, he cannot overcome the
procedural bar to federal review of his judicial interference

claim, and it is denied as procedurally barred. 7

I1. Petitioner's Trial Counsel Was Not Ineffective

*8 Petitioner contends that he received ineffective assistance

of counsel because his attorney failed to object to the trial
court's frequent questioning of witnesses. (Dkt. 33.) Petitioner
also raised this claim in his 440 Motion. In denying that
motion, the trial court found that Petitioner's ineffective
assistance claim was “not procedurally barred,” but that it
lacked merit. (Record, at ECF 376 (finding that Petitioner
“failed to show that counsel's lack of objecting to the
trial court's actions deprived him the effective assistance
of counsel.”).) Therefore, Petitioner's ineffective assistance
claim is subject to federal habeas review and entitled to
AEDPA deference, which only permits habeas relief if
the state court's decision was “contrary to, or involved an
unreasonable application of, clearly established Federal law,
as determined by the Supreme Court of the United States,”
or “resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented.”
28 U.S.C. § 2254(d).

In  Strickland v. Washington,
the Supreme Court established a two-part test for
ineffective assistance of counsel claims: (1) “that [the]
attorney's performance ‘fell below an objective standard of
reasonableness’ ”’; and (2) “that there was prejudice, meaning
a ‘reasonable probability that, but for counsel's unprofessional
errors, the result of the proceeding would have been different.’
” Tavarez v. Larkin, 814 F.3d 644, 648 (2d Cir. 2016)
(quoting Strickland, 466 U.S. at 688, 694). Under AEDPA,
“it is not enough to convince a federal habeas court that,
in its independent judgment, the state-court decision applied
Strickland incorrectly.” Cone, 535 U.S. at 699. “[A] petitioner
must show ‘that the [state court] applied Strickland to the
facts of his case in an objectively unreasonable manner.” ”
McPherson v. Keyser, No. 20-161-PR, 2021 WL 4452078,
at *3 (2d Cir. Sept. 29, 2021) (quoting Cone, 535 U.S. at
699); see also Cullen v. Pinholster, 563 U.S. 170, 190 (2011)
(describing review of state-court applications of Strickland
in the habeas context as “doubly deferential” and “highly
deferential”); Rosario v. Ercole, 601 F.3d 118, 123 (2d
Cir. 2010) (“[Sjtate courts are granted even more latitude
to reasonably determine that a defendant has not satisfied
that [Strickland] standard.” (cleaned up)). Further, “[t]he
more general the rule [applied by the state court], the more

466 U.S. 668 (1984),

leeway courts have in reaching outcomes in case by case
determinations.” Yarborough v. Alvarado, 541 U.S. 652, 653
(2004).

Petitioner argues that his attorney's performance was deficient
because despite believing that the trial court's questions were
excessive and prejudicial, Petitioner's counsel failed to object
to the court's questions. (Dkt. 33, at 2, 3.) Further, Petitioner
contends that but for counsel's failure to object, there is
a reasonable probability that the result of the proceedings
would have been different. (Dkt. 33, at 4 (“If counsel would
have inform [sic] the court of this [prejudicial questioning]
from its onset, than [sic] the court would have had a chance to
cure this misconduct, refrained from continuing to question
the witnesses in that manner and given Petitioner a chance of
justice with a fair trial.”).)

The trial court examined Petitioner's ineffective assistance
New York's standard for
ineffective assistance, which requires that a defendant receive

claim under constitutional
“meaningful representation,” and “is ultimately concerned
with the fairness of the process as a whole rather than its
particular impact on the outcome of the case.” (Record, at
ECF 376 (quoting People v. Benevento, 91 N.Y.2d 708, 712,
714 (1998)).) “The Second Circuit has repeatedly recognized
that the New York ‘meaningful representation’ standard is not
contrary to the Strickland standard. ... For this reason, ‘[t]he
only avenue of reprieve available to [Petitioner] then is to
establish that the state court unreasonably applied Strickland.’
” Arena v. Kaplan, 952 F.Supp.2d 468, 489 (E.D.N.Y. 2013)
(internal citations omitted) (quoting Rosario, 601 F.3d at
126).

*9 As to the first prong—trial counsel's allegedly
substandard performance—Petitioner “must overcome the
presumption that, under the circumstances, the challenged
action might be considered sound trial strategy.” Cone, 535
U.S. at 698. The decision of when to object and on what
grounds is a matter of trial strategy and tactics, and is
“virtually unchallengeable absent exceptional grounds for
doing so.” Broxmeyer v. United States, 661 F. App'x. 744,
748 (2d Cir. 2016) (summary order) (citation omitted). While
Petitioner's counsel might have felt that Justice Hollie's
frequent questioning was detrimental to Petitioner, she also
could have reasonably made the strategic calculation that
registering a complaint with the judge carried greater risks
than dealing with the results of that questioning through
cross-examination and/or argument. Further, although the
trial judge did intervene on numerous occasions, many of
his interventions were to clarify the witness's testimony and
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were not explicitly biased or prejudicial. Neutral questions
posed by the court can illicit responses that are injurious to the
defense, but that does not make them improper or violative

of a defendant’s right to a fair trial. Daye v. Att'y Gen. of

State’'of N.Y., 712 F.2d 1566, 1572 (2d Cir. 1983). Therefore,
counsel's decision not to object to questions posed by the
trial court—especially where those questions merely clarified
admissible and relevant testimony—does not fall below an
objective standard of reasonable performance.

Further, Petitioner has not established how the outcome
of the proceedings would have been different if counsel
had objected to the judge's questioning. Tavarez, 814 F.3d
at 648. Even if the Petitioner's counsel had objected to
that questioning, there was “no significant probability” that
Petitioner would have been acquitted. People v. Vasquez, 76
N.Y.2d 722, 725 (N.Y. 1990). Given the victim, eyewitness,
and law enforcement testimony, and video surveillance
evidence, presented to the jury, there was overwhelming
evidence of Petitioner's guilt, and Petitioner has provided no
basis for finding that the verdict would have been different if
his counsel had objected to the trial court's questions. Thus,
Petitioner was not prejudiced.

Accordingly, the state court did not unreasonably apply
Strickland, and Petitioner's ineffective assistance of counsel
claim is denied as meritless.

I11. Petitioner's Severance Claim Fails on the Merits

Petitioner alleges that his Fourteenth Amendment due process
right to a fair trial was violated when the trial court denied
his motion to sever for trial the charges stemming from
the alleged August 30 robbery from those stemming from
the events of September 17. (Dkt. 1, at ECF 7 (“The 2
case's [sic] are not from the same incident, they are not a
continuous incident, they do not occur on the same day,
they are not similar in criminal statuftle and nothing of
the two have anything in common to combine them.”).)
Petitioner raised this claim on direct appeal. In affirming
the trial court's denials of Petitioner's severance motions, the
Appellate Division found that “the nature of the evidence for
each of the offenses was material and admissible as evidence
upon the trial of the other counts in the indictment.” Fields,
166 A.D.3d at 897. The Appellate Division also held that the
trial court lacked the authority to sever the counts, since the
offenses “were properly joined in one indictment from the
outset” pursuant to CPL § 200.20(2)(b). /d. Petitioner's appeal
application to the New York Court of Appeals reiterated all
of the claims from his direct appeal, including the severance

claim. (Record, at ECF 284.) He has therefore properly
exhausted his state law remedies with respect to this claim,
and it is subject to AEDPA deference.

3
The improper joinder of charges against a defendant is a

matter of state law and does not amount, on its own, to a
constitutional violation, McKinnon v. Superintendent, Great
Meadow Corr. Facility, 422 F. App'x 69, 72 (2d Cir. 2011)
(citing United States v. Lane, 474 U.S. 438, 446 n.8 (1986));
McCall v. Artus, No. 06-CV-3365 (SAS) (DF), 2008 WL
4501834, at *8 (S.D.N.Y. Sept. 29, 2008) (“As a preliminary
matter, it should be stressed that the issue for this Court
is not whether the consolidation of the indictments in this
case was proper under state law” because “[flederal habeas
relief ‘does not lie for errors of state law.” ) (quoting Estelle
v. McGuire, 502 U.S. 62, 67 (1991)). “Joinder of offenses
rises to the level of a constitutional violation only if it
actually render[s] petitioner's state trial fundamentally unfair

LIEE)

and hence, violative of due process.” Herring v. Meachum,
11 F.3d 374, 377 (2d Cir. 1993) (internal quotations marks
and citations omitted). In evaluating whether the joinder of
claims rises to the level of a constitutional violation, only
the consequences of that action—mnot the joinder itself~—can
be assessed. Conroy v. Racette, No. 14-CV-3832 (IMA),
2017 WL 2881137, at *13 (E.D.N.Y. July 6, 2017) (quoting
Herring, 11 F.3d at 377). Therefore, to succeed on a federal
habeas claim of improper joinder, Petitioner must “go beyond
the potential for prejudice and prove that actual prejudice
resulted from the events as they unfolded during the joint
trial.” Herring, 11 F.3d at 377-78.

*10 Here, Petitioner fails to show that he was actually
prejudiced as a result of the August 30 and September 17
charges being joined into a single indictment and for trial.
On direct appeal, Petitioner argued that he was prejudiced
“because proof of the identity of the robbers was not strong,”
and “the jury may have relied on the flight and apprehension”
evidence from Petitioner's September 17 arrest to prove the
robbery crime on August 30. (Record, at ECF 35-36.) Even
assuming that evidence relating to the two arrests bolstered
each other—a perfectly logical assumption—that fact did not
“actually render petitioner's state trial fundamentally unfair
and hence, violative of due process.” Herring, 11 F.3d at
377 (noting that the Supreme Court “explicitly accept[s]”
that prejudicial effect will inhere when several crimes are
tried together, nevertheless, “[jloinder of offenses rises to the
level of a constitutional violation only if it actually render(s]
petitioner's state trial fundamentally unfair and hence,
violative of due process.”). This is because the prosecution
was entitled to use the evidence from the September 17
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arrest to prove the identities of the perpetrators of the August
30 robbery. CPL § 200.20(2)(b) allows joinder of offenses
based on separate criminal acts into one indictment where
“proof of the first offense would be material and admissible
2s evidence in chief upon a trial of the second, or proof of
the second would be material and admissible as evidence in
chief upon a trial of the first[.]” Here, the charges from the
two incidents were necessarily and inextricably related: the
gun recovered on September 17 was material and admissible
evidence of both Petitioner's role in the August 30 robbery
and his relationship with co-defendant Senat. (Record, at ECF
91-93.) Thus, evidence relating to Petitioner's and Senat's
September 17 arrest was properly admitted at trial as proof
of their involvement in the August 30 robbery. Dayton v.
LaValley, No. 11-CV-1261 (DG) (CLP), 2021 WL 3848148,
at *14 (E.D.N.Y. July 29, 2021) (denying a severance
habeas claim where “the same evidence would have been
presented” at both severed trials and severance “would
create an undue burden upon the People to necessarily bring
many of the same witnesses forward once again.” (citation
omitted)). Petitioner's argument that there were fundamental
discrepancies between Bradley's description of the gun used
in his robbery and the gun recovered on September 17 is
also unpersuasive; Bradley described a “chrome and black”
handgun that was largely consistent with the gun recovered
on September 17. (Compare Tr. 686:12—16 (describing “top”
of gun as chrome and handle as black) with Tr. 106:15-18
(“It'sasilver revolver ... a44 Magnum with a black handle.”).)
Although Petitioner contends that Bradley initially described
the gun brandished during his robbery as an “automatic”
gun, on cross-examination Bradley did not seem to be able
to describe the difference between an automatic gun and a
revolver, and did not recall telling the NYPD that the gun was
automatic. (Tr. 685:20-21 (“I don't know what type of gun
it was. I don't recall telling him what type of gun it was.”);
686:2-9.) Further, the trial court carefully instructed the jury
separately on each element of each of the seven charges
stemming from the two arrests. (See generally Tr. 978-
1021, 1028:9-1029:18, 1054:17-1058:8.) Burke v. Smith, No.
07-CV-3098 (NG), 2012 WL 2394718 (E.D.N.Y. June 21,
2012) (denying joinder habeas claim where “{a]lthough the
trial judge did not give specific instructions regarding the
independent nature of each of the charges, he did instruct the
jury as to each element of each charge separately.”).

Second, Petitioner's claims that joinder caused actual
prejudice are based on speculation rather than evidence.
Rolling v. Fischer, 433 F. Supp. 2d 336, 344 (S.D.N.Y. 2006)
(denying habeas claim premised on “mere speculation” that
joinder caused prejudice). Since Petitioner provides no proof

that he was actually prejudiced by the denials of his severance
motions, his claim is denied. See e.g., Maitthews v. Artuz,
No. 97-CV-3334 (DC), 1999 WL 349694, at *4 (S.D.N.Y.
May 27, 1999) (“Here, petitioner’s claim fails on the merits
because he cannot demonstrate actual prejudice.”). Petitioner
has not shown—and would be hard-pressed to show, given the
surveillance video and witness testimony identifying him at
both the robbery and with the stolen car and recovered firearm
——that, “but for the joint trial, he would have been acquitted of
the charges arising from either of the two incidents.” McCall,
2008 WL 4501834, at *10.

For the foregoing reasons, Petitioner fails to carry his
“onerous burden” of demonstrating actual prejudice as a
result of the consolidation of his two sets of charges into
a single indictment and for trial. Herring, 11 F.3d at 378.
Therefore, habeas relief is denied on this ground.

IV. Petitioner's Claim Based on the Failure to Give a
Missing Witness Charge Is Meritless

Petitioner argues that his right to a fair trial was violated
when the trial court denied his motion for a “missing witness
charge”—i.e., an instruction that the jury could draw an
adverse inference from the state's failure to call a witness in
their control—regarding Bobby Garcia. (Dkt. 1, at ECF 8.)
Petitioner raised this claim at the end of the presentation of all
of the evidence at trial (Tr. 879), and again on direct appeal
(Record, at ECF 37-43), The Appellate Division held that

the request was untimely, and that Petitioner had failed to
show that Garcia was knowledgeable about a material issue in

the case and would have provided non-cumulative testimony.
Fields, 166 A.D.3d at 897.

While the failure to provide a missing witness charge is a
matter of state law and is therefore not cognizable under
federal habeas review, Estelle, 502 U.S. at 67-68, federal
courts may consider whether the failure to provide the
missing witness charge violated a petitioner's constitutional
rights. Bisnauth v. Morton, No. 18-CV-4899 (JFB), 2021 WL
3492746, at *14 (E.D.N.Y. Aug. 9, 2021). Habeas relief is
available only if the trial court's failure to provide a missing
witness charge “so infected the entire trial that the resulting
conviction violated due process.” Klosin v. Conway, 501
F. Supp. 2d 429, 444 (W.D.N.Y. 2007) (quoting Cupp v.
Naughten, 414 U.S. 141, 147 (1973)). Further, “[w]here, as
here, the alleged error is one of omission, it ‘is less likely to be
prejudicial than a misstatement of the law,” thereby making

the petitioner's ‘burden ... especially heavy.’ » Crews v.
p p y Y
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Herbert, 586 F. Supp. 2d 108, 114 (W.D.N.Y. 2008) (quoting
Henderson v. Kibbe, 431 U.S, 145, 155 (1977)).

*11 Under New York law, the decision to give a missing
witness charge to the jury is at the discretion of the trial
judge. Reid v. Senkowski, 961 F.2d 374, 377 (2d Cir. 1992).
To obtain a missing witness charge, the party requesting the
charge bears the burden of establishing that (1) “the witness's
knowledge [is] material to the trial”; (2) “the witness [is]
expected to give noncumulative testimony favorable to the
party against whom the charge is sought”; and (3) “the witness
[is] available to that party.” Zimmerman v. Conway, No. 10-
CV-1393 (ER) (PED), 2018 WL 6413144, at *6 (S.D.N.Y.
Dec. 6, 2018) (quoting Peogple v. Savinon, 100 N.Y.2d 192,
197 (2003)).

Here, Petitioner fails to show that the trial court abused its
discretion by failing to give a missing witness charge as
to Garcia. Petitioner contends that the allegedly “missing
witness,” Garcia, should have been produced to testify
regarding Bradley's physical condition after the robbery
—an issue material to one of the second degree robbery
charges, which required proof that the complaining witness
suffered “physical injury,” N.Y. Penal Law § 160.10(2)(a)—
and that Garcia's testimony would have been non-cumulative
because there was no other witness besides Bradley to testify
about his physical condition. Notably, Petitioner does not
explain how Garcia would have testified regarding Bradley's
injuries or even if Garcia could have testified about that
subject. Petitioner therefore cannot demonstrate that Garcia's
testimony would have been probative or helpful to the jury,
whether it would have been non-cumulative of Bradley's
own testimony, or whether it would have been favorable to
Petitioner. Arena, 952 F. Supp. 2d at 489 (A missing witness
charge is not appropriate when the witness's testimony would
merely corroborate the testimony of other witnesses.”) (citing
People v. Keen, 94 N.Y.2d 533, 539 (2000)). Further, there
is no indication that Garcia was available to the prosecution;
indeed, Bradley repeatedly testified that he had not been in
touch with Garcia since the day he was robbed in Garcia's
lobby. Thus, Petitioner fails to demonstrate that the Appellate
Division erred in finding that the trial court did not abuse
its discretion in denying his requests for a missing witness
charge.

Even assuming arguendo that the trial court etred by
not giving the missing witness charge, Petitioner has not
demonstrated that this error “so infected the entire trial
that the resulting conviction violated due process.” Klosin,
501 F. Supp. 2d at 444 (quoting Cupp, 414 U.S. at 147).

Indeed, in the face of overwhelming evidence of Petitioner’s
guilt—e.g., surveillance video footage, Bradley's line-up
identifications of Petitioner and Senat, the recovery of
a firearm from Petitioner and Senat similar to Bradley's
description—Petitioner offers nothing to show that the
absence of the missing witness charge as to Garcia so
“infected the entire trial” as to deprive Petitioner of due
process. Petitioner's claim—that the absence of Garcia's
testimony as to one largely uncontested element of one
charge so infected the entire trial that the resulting conviction
on seven separate charges violated due process—is pure
conjecture. Toland v. Walsh, No. 04-CV-0773 (GLS), 2008
WL 65583, at *14-15 (N.D.N.Y. Jan. 4, 2008) (denying
habeas relief where possibility that missing witness would
give favorable testimony was “based upon nothing other
than mere conjecture” and stating that “federal habeas
relief cannot be granted upon claims that are rooted in
speculation”). Therefore, habeas relief is denied as to
Petitioner's missing witness charge claim.

V. Petitioner's Confrontation Clause Claim is Meritless

*12 Lastly, Petitioner argues that his due process right to
“confront his accuser” because the NYPD officer who had
identified Petitioner on “a video of [the] alleged robbery”

never came “to any form of the proceedings.”8 (Dkt. 1, at
ECF 10.) The Court assumes that Petitioner's argument is
that the NYPD officer, Sgt. Demma, should have testified
at trial. Petitioner first raised this claim on direct appeal, in
his pro se supplemental brief, (Record, at ECF 53-57), and
the Appellate Division held that it was unpreserved. Fields,
166 A.D.3d at 898. Petitioner's motion for leave to appeal to
the New York Court of Appeals, which was denied, included
this claim, and so the claim is exhausted even though he did
not raise it in his 440 Motion. Watson v. New York, No. 19-
CV-0707 (CM), 2019 WL 6117711, at *2 (S.D.N.Y. Nov. 15,
2019) (“[A] petitioner need not give the state court system
more than one full opportunity to rule on his claims; if he
has presented his claims to the highest state court on direct
appeal he need not also seek collateral relief.” (quoting Daye
v. Att'y Gen. of the State of N.Y., 696 F.2d 186, 191 n.3 (2d
Cir, 1982))).

Petitioner's claim is procedurally barred by the Appellate
Division's finding that he failed to preserve the issue for
appeal. Davila, 582 U.S. at 527. As discussed supra,
New York State's preservation rule is “a firmly established
and regularly followed New York procedural rule,” and
is therefore an independent and adequate state ground
foreclosing federal habeas review. Downs, 657 F.3d at 104.
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The Appellate Division relied solely on this procedural Defendants’ suppression motions on grounds that they are

¥iound for its determination. Fields, 166 A.D. 3d at 898. “reasonably enough non-suggestive”).) “New York's highest

Although the Appellate Division ruling simply stated that courts uniformly instruct that to preserve a particular issue for

f“[t]he defendant's remaining contentions, including those appeal, [a] defendant must specifically focus on the alleged

error.” Garvey v. Duncan, 485 F.3d 709, 714-15 (2d Cir.
2007) (collecting cases). Thus, Petitioner simply did not
preserve the argument that he should have been permitted to
cross-examine Sgt. Demma at trial.

raised in his pro se supplemental brief, are unpreserved
for appellate review, ... and we decline to consider them
in the interest of justice,” id. (internal citations omitted),
and did not specifically reference the contemporaneous-
objection rule, the Appellate Division's decision is sufficient
to foreclose federal habeas review. See Wade, 2023 WL
2152489, at *11 (finding a claim procedurally barred for

Finally, Petitioner's claim that Sgt. Demma's “testimony
would have had a vital impact on the outcome of this
case” (Record, at ECF 56-57) is purely speculative and
fails to establish cause for default and actual prejudice, or a
miscarriage of justice due to absolute innocence. Coleman v.
Thompson, 501 U.S. 722, 750 (1991). Therefore, Petitioner's
claim is procedurally barred and denied.

federal habeas review where the Appellate Division “declined
to review ... based on lack of preservation,” but failed to
cite the contemporaneous-objection rule statute, C.PL. §
470.05(2)).

With respect to this claim, Petitioner argued in his pro se

motion for reconsideration of his application for leave to CONCLUSION

appeal to the Court of Appeals that “[t]he failure of defendant

to object at trial, to the identification by Sgt. Demma is *13 For the reasons explained above, the Court denies
hardly a waiver, since defendant made an appropriate pretrial ~ Petitioner's habeas petition in its entirety. Moreover, the
motion to suppress the identification” and “no purpose  Court declines to issue a certificate of appealability because
would be served by renewing it [at] trial.” (Record, at ECF Petitioner has not made a substantial showing of the denial of
293.) But Petitioner's pretrial motion to suppress the photo @ constitutional right. See 28 U.S.C. § 2253(c)(2).

array and line-up identifications clearly did not involve the
. . . : SO ORDERED.

same issue he raised post-trial or raises now about Sgt.

Demma not testifying at trial about his identification of Ay Citations

Petitioner. (See Record at ECF 166 (Petitioner moving to

suppress the photo array as suggestive); Tr. 148-52 (denying Slip Copy, 2023 WL 6292479

Footnotes

1 Because Petitioner was convicted at trial, the Court presumes the facts set forth herein as established and views them
in the light most favorable to the prosecution. See Jackson v. Virginia, 443 U.S. 307, 319 (1979) ("Once a defendant
has been found guilty of the crime charged, the factfinder's role as weigher of the evidence is preserved through a legal
conclusion that upon judicial review all of the evidence is to be considered in the light most favorable to the prosecution.”).
References to “Tr.” refer to the numbering created by the Court's electronic filing system, or "ECF,” within the transcript
of the state court proceedings (Dkt. 31-2)—not to the internal pagination thereof.
References to the “Record” refer to the State Court Record filed at Dkt. 31-1.
Citations to "ECF” refer to the pagination generated by the Court's CM/ECF docketing system and not the document's
internal pagination.
Although Petitioner seemed to seek a missing witness charge as to multiple potential witnesses at trial, he only appealed
the denial regarding Bobby Garcia. (Record, at ECF 3743.)
Petitioner filed the same Amended Petition a second time on January 23, 2023. (Dkt. 34.)
The Court notes that, although Petitioner's constitutional claim is procedurally barred from federal review, Justice Hollie's
conduct in this case is similar in nature—although not necessarily in degree—with his conduct in other cases where
the Appellate Division has found defendants’ rights to have been violated. In People v. Robinson, for example, the
Appellate Division found that Justice Hollie “effectively took over the direct examination of a compiaining witness while the
prosecutor was eliciting details related to ... the physical altercations at issue” and Justice Hollie “posed at least eight fact-
specific questions about [the witness's] physical location in relation to that of the attacker.” 151 A.D. 3d at 759, see also
Ramsey, 174 A.D. at 652, (describing Justice Hollie as “engag[ing] in qxtensive questioning of witnesses, usurp(ing] the
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roles of the attorneys, elicit{ing] and assist[ing] in developing facts damaging to the defense on direct examination of the
People's witnesses, bolster[ing] the witnesses’ credibility, interrupt{ing} cross-examination, and generally create[ing] th¥
impression that it was an advocate on behalf of the People."); see also People v. Davis, 147 A.D. 3d at 1079 (reversing
conviction and noting, “[in fast analysis, [the trial judge] should be guided by the principle that his [or her] function i
to protect the record, not to make it. The line is crossed when the judge takes on either the function or appearance of
an advocate at trial. Indeed, even proper questions from trial judges present significant risks of prejudicial unfairness,
particularly when the trial judge indulges in an extended questioning of witnesses.” (internal citations and quotations
omitted)).

Here, Justice Hollie asked Bradley, the complaining witness, seven consecutive questions about Petitioner's positioning
relative to him as the alleged assault unfolded (Tr. 583:14-584:19)—and then, after the Government asked several
questions, the Court interjected again to ask seven more questions about the sequence of the attack and the actions
of his alleged attackers (Tr. 585:20-596:23). The Court intervened several more times during the complaining witness's
direct examination to develop key aspects of the record by asking between five and seven consecutive fact-specific
questions. (Tr. 588:24-589:10; 590:5-15; 595:6-17; 600:5-25; 601:1-22; 600:13-22; 611:14-612:17; 619:5-621:16;
590:12-17 (“The Court: So you contacted relatives and they came into Queens. The Witness: Yes. The Court: People.
[The Government]: That was my next question your Honor. Where did you go immediately after the robbery?”).) Justice
Hollie also took over defense counsel's questioning of Detective Robert McCarty regarding the conversations he had
with Bradley before the lineups in which he identified Petitioner and his co-defendant, eliciting testimony regarding the
items Bradley reported as having been stolen (Tr. 770, 771:3-22, 772:13-773:13), and regarding Bradley's description of
the alleged perpetrators of his robbery (Tr. 778:20-779:11; 781 :22—782:20). Justice Hollie also asked Detective Robert
DeFerrari numerous questions about the pursuit of Petitioner and Senat on September 7, 2013. (Tr. 807:22-808:14;
809:23-812:2; Tr. 813:10-814:5; see People v. Hinds, 160 A.D. at 984 ("The court elicited step-by-step details from
several officers regarding their observations and actions during their apprehension of the defendant”).) The Court did not
make similar interventions to develop facts relating to Petitioner's defense, but instead repeatedly admonished defense
counse! (Tr. 635:9-15, 601:1-22, 629:2-8), denied defense attempts to impeach the complaining witness (Tr. 636:21-
638:11, 720:4-24) and testifying officers (Tr. 770:6-771:22), and elicited facts that defense counsel did not intend to
seek (Tr. 644:6-21).

However, in light of the procedural bar on federal habeas review as to this claim, the “substantial burden of showing
reversible error,” United States v. Bejasa, 904 F.2d 137, 141 (2d Cir. 1990), and Justice Hollie's use of a curative
instruction (Tr. 960:20-25), the Court does not make a determination as to whether the trial court engaged in excessive
and prejudicial questioning that deprived Petitioner of his right to a fair trial.

At a pre-trial hearing, NYPD Detective Richard McCarty testified that he and one Sergeant (*Sgt.”") Demma reviewed
surveillance video from the date of the Bradley robbery, and Sgt. Demma indicated that he knew Petitioner “from a
previous incident.” (Tr. 10:5-13.)

End of Document © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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SUPREME COURT - STATE OF NEW YORK
CRIMINAL TERM, PART K-20, QUEENS COUNTY
125-01 QUEENS BOULEVARD
KEW GARDENS, NEW YORK 11415

PRESENTi

 HONORABLE CASSANDRA M. MULLEN
JUSTICE OF THE SUPREME COURT

THE PEOPLE OF THE STATE OF NEW YORK, - DECISION AND
. | - '~ ORDER OF THE
COURT 4

-against- o _ | | Queens County
~ Ind. No.: 2916/13

Motion to Vacate

S ’ - v the Judgment of
ANDREW FIELDS, ‘ ' Conviction

Defendant.

Defendaﬁt Andrew Fields stands convicted, after a jury trial, of first-degree
robbery and other related crimes, arising from two separate incidents. In the first
incident, he and co-defendant Matly Senat robbed Donald Bradley at gunpoint on
August 30, 2013. Then, on September.17, .201 3, defendant and Senat sped away frorn.
police when the police attempted to pull the two over for driving a stolen car with a

gun inside. Following his convicton for these crimes, the court sentenced defendant,

~ as a second violent felony offender, to an aggregate prison term of fifteen years, and his




- judgment of cqnvietiop was afﬁrmed.en appeal (Pegple v. Fields, 166 AD3d 897 [2d Dei:at. '
2018] /v den;'ed 32 NY3d 1204 [2019]).

Defendant now moves, Pro se, to vacate his judgment of conviction under section
440.10 of the Criminal Procedure Law. Fot the reasons that follow, his motion vis
| denied.

BACKGROUND

On August 30, 2013, Donald Bradley was visiu'ng.a friend inside an apartment
building at 106-35 159 Street, Queens County, when defendant )umped out from
behmd h1m and punched Bradley in the face The two struggled and defendant put
Bradley in a headleck while continuing to punch him. Co-defendant Senat then stepped

out in front of Bradley and pointed a firearin at him and told him to be quiet. Still in
| the headlock, Bradley stopped struggling when he saw the gun but nonetheless lost

consciousness. As he passed out, he felt defendant and co-defendant Senat rummaging:

~ through his pockets and later discovered that they had taken his money, wallet, cell

phone and car keys
On September 17, 2013, police saw defendant and co-defendant Senat dnvmg
stolen 2006 minivan. The police attempted to pull defendant over, but he sped up and

e

10<t control of the car, ultjmately crashmg 1nto the fence of a residential area. "The police
then arrested defendant,
Following his arrest, defendant was charged with these two incidents. For these

crimes, he was charged with Robbety in the First Degree (Penal Law § 265.15[4]), two

2




" counts of Robbery in the Second Degree (Penal Law § 160.10[1], [2][a]), Strangulation .

in the Second Degree (Penal Law § 121.12), two counts of _Crimihal Possession of a
Weapon in the Second Degree (Penal Law § 265.03[1][b], [3], and Criminal Possession
of Stolen Property in the Fourth Degree (Penal Law § 165.45[5}).

He then proceeded to trial before a justice of thls court, and a jury. Upon
conclusion of the trial, the jury convicted- defendaﬁt of all charges; On July 21,'_2015, |
the coutt sentenced defendant to an aggregate prison term of fifteen years.

Defendant then appealed his judgment of conviction to the Appe]late Division,
Second Department. In his appeal, he argued, inter aka, that the trial couft excessively
with the examination and crOss-exanﬁnaﬁon of the witnesses, thereby defn:iving him of

a fair tr1al iThe People opposed defendant’s claim, arguing 1'hat‘ this claim was not
| preserved and, in any event, without meﬂt as the trial court acted within its province to
clarify confusing testimon&', and otherwise did not usurp the role of the prosecutor.

In a decision and order dated November 21, 2018, the Second Department
affirmed defendant’s judgment of conviction (Pegple v. Fields, 166 AD3d 897 [2d Dept.
2018)) A dened 32 NY3d 1204 [2019]."111 its decisien, the Court did not speeiﬁcally
address defendant’s claim that the trial coqrt‘.excessively interfered in the trial."I'ristead,

it dismissed that claim along with several others as unpreserved and declined to review

those claims in the interest of justice (id. at 898). °




The Current Motion

In his cﬁrrent motion, defendant, pro se, moves to vacate his judgment of
conviction uﬁder CPL 440.10, claiming that the trial court 'excessivély interfered with
the tral by its questoning of thé witnesses. In support of this argument, he cites several
instances in which the trial court questioned the witnesses. Defendant also élaims that
he was denied the effective assistance of counsel, owing to counsel’s failure to preserve
this issue for appellate review. |

In a response dated December 7, 202'1’ the People oppose defendant’s motion.
First, the People argue that defendant’s ‘clairn regarding the court’s conduct is
procedurally barred as one that should have been raised on appeal, With respect to
defendant’s ineffective assistance claim, the People afgue that, viewing counsel’s
representation in its totality, defendaqf received the effective assistance of counsel, and

counsel was not ineffective for failing to raise an objection to the court’s otherwise

proper conduct.

In a reply dated January 11, 2022, defendant contends that his claims present a

“mixed claim,” with matters appearing both on the record and off the record, and so
approp’riately raised in a post-conviction motion. He also argues that his claims are not
procedurally batred as a recgﬁt amendment to the CPL 440.10(2)(c) permits review of
ineffective assistance claims in a post-conviction métiori, notwithstanding that the claim

was feviewable on direct appeal.




'DISCUSSION
Under section 440.10 of the Criminal Procedure Law, a defendant may, “at any

time after entry of judgment,” move to vacate the judgment of convictdon based on

several enumerated - grounds. Such motions, however, “must” be denied when
“sufficient facts appeared on the tecord” to have permitted adequate appellate review

of the ground or issue raised, but no such review took place “owing to the defendant’s

e ﬁnjustiﬁable failure to raise such ground or issue upon an appeal” (CPL 440.1 012][c))-

In other words, “defects that can be raised on direct appeal in that way or not at all”
(People v. Cuadrado, 9 NY3d 362, 365 [2007]). “The pﬁrpose of thlS provision is to
prevent CPL 440.10; from being employed as a substitute for direct appeal when [the]
defendant was in a position to faise an issue on appeal” (Pesple v. Cooks, 67 NYZd 100,
103 [1986]). Where a fnou'on is not procedurally barréd, however, a court may still deny
a motion ‘to vacate a judgment of conviction without a hearing where, among other
grounds, the paper‘s (io not state a legal basis 'éﬁﬁﬂing the Acilefendant to relief (CPL
440.30[4][a]).

Here, sufficient facts appeared on the record so as to I:)ermit éppellate review of
~ defendant’s claim that the trial court impermissibly took on an active role in the direct
and cross-examination of “dmeséés. As such, this .claim was revié\x}able on appeél and
therefore procedurally bafred under CPL 440.10(2) (c)‘. In supporting this clajfn,

defendant points entirely to interactions between the court. For example, he alleges

that, “Throughout the trial, the suptreme court conducted excessive and prejudicial
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- questioning of trial witnesses” (Defendant’s Motion at 11), and that “the court asked

over 350 fact specific questions even though there was rarely any need to‘clarify their
testimony” (Defendant’s Motion at 12). He bases this claim enﬁrely on exchanges
between the court, the witnesses, and the attorneys that occurred at trial (Defendant’s
Motion at 12-17), and otherwise presents no issues or facts that appeated “off the
record.” And m fact, defendant actually did raisé this claim on appeal, but the Second
_ Deparﬁnent dismissed it‘ as unp(reserved‘.v Post-conviction moﬁons under CPL 440 do
not exist to circumvent eithe; the appellate process ot the preservétion requirement (see
~ Cooks, 67 NY2d at 103).

| Moreover, even if this Court were to entertain the merits of defendant’s motion,
it would nonethgléss be denied without a hearing (see CPL 440.30[1)). Under CPI;
440.30[4][a], a court may deny a post—éoﬁviction motion when “the moving papers do
not allege any ground constituting legal basis for the motion.”

. Defendant claims that the tral court impermissibly interfered with the
examination of the witnesses. The Coutt of Appeals has “recognized the Trial Judge’s
" vital fole in clarifying conﬁ1§ing testimony and facﬂitatiﬁg the ordetly expeditious
pfogress of trial,” but has cautioned that such pbwer “is one that should be exercised
sparingly” (People v. Yut Wai Tom, 53 NY2d 44 [1981]). A trial judge is there expected
“to protect the record, not to make it” (id. at 58). Further, “even if a trial judge makes |

intrusive ‘rematks that would better have been left unsaid, or questions witnesses

extensively, the defendant is not thereby deptived of a fair trial so long as the jury is not
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pre{fented from arriving at an impartial judgment on the mierits” (People v. Adams, 117

AD3d 104 [1st Dept. 2014]). “That line is crossed when the judge takes on either the
function ot appearance of an advocate at trial” (People v. Arnold, 98 NY2d 63 [2002]).
Here, defendant cites several instances in which the trial court overstepped its

bounds and took on the function of an advocate. But examination of those instances,

in context, reveals that the court acted within its authotity. For-example, defendant

points to the following exchange:
THE COURT: Hold on. Did you ever get into Bobby s
apartment?

WITNESS: Yeah. After when you see me talking to the guy
with the red hat, me and him ate talking, I go back into
_ Bobby’s apartment, tell him what s going on. '

THE COURT: Okay.
WITNESS: And he comes out with me.

THE COURT: So the only"poinf'at which you get into
Bobby’s apartment is after those two people leave?

WITNESS: Exactly. After the whole sitation happened,
* that’s when T get in. : '

THE COURT: Okay. So counsel, you are asking him how

 much of the People he knows was in Bobby’s apartment at
the time he had gotten—

- Ttis clear that this line of questioning was meant to cléﬁfy testimony and to eﬁ.courage
the“‘orderly expeditious progress of trial” (see Parker, 197 AD3d af 1I41). It was not
meant to take on the position of an advocate, nor was it so intrusivé that 1t actuglly did
SO (see Peo];/e v. Mitchell, 134 AD3d 875 [2d Dept. 2020] [new trial ordered where judge
questioned witnesses untl they were abie to posiﬁvely identify defendant as the
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NY2d at 712). So-called etrors in feptesentation will be tolerated so long as the overall

iepresentau'on can be characterized as “meaningful” (Pegple ». Borrel], 12 N'Y3d 365, 368

[2009]). A defense counsel’s decisions in “making strategic and tactical decisions” is
“objectively evaluated . . . to defermine whether it was consistent with strategic
decisions of a ‘reasonably competent attotney” (Pegple ». Oat/)oz/t? 21 NY3d 127, 132
[2013] [internal citations omitted]). And, a defendant is not denied the effective
assistance of counsel “merely bec‘ause counsel 'does not make a motion or argument
that has little or no chance of success” (Pegple . S tultz, 2NY3d 277, 287 [2004]).
Although state.clajms of ineffective.assistance eschew the rigid two-prong federal
~standatrd. in lieu of a flexible epproach (see People ». Heng/, 95 NY2d 563 [2000]),
prejudice, or lack thereof, is nonetheless a “sigﬁiﬁcant . . . element in éssessing
meaningful representation” and courts should rightfully be “skepu'cal of an ineffective
aésistance of counsel claim absent any shdwing of prejudice” (see People v. Stultz, 2 NY3d
277, 284 [2004]). Moreover, the piejudice component of ineffective assistance under
the state consu'tdu'on “focuses on the fairness of the ldrocess as a Whole, rather than any |
particular irnpacf on the outcome of the case” (Pegple v Yagydqyez/, 91 AD3d 888 [2d
Dept. 2012]). |
Here, defendant has failed to show that he was prejudiced by counsel’b failure to
b}ect to the trlal court’s quesﬂomng of witnesses. He has not shown that the Second
Department would have reversed his conviction ahd ordered a new trial had the issue

B been propetly preserved. As discussed, the tmal court’s quesﬂomng of the witnesses did
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not exceed impermissible bounds, but remained within the court’s province to clarify -

confusing téstimony and ensure the expeditious progtess of the trial. Accordingly, there
is no reasonable possibility of a different outcome had defense counsel objected, and
so counsel was not ineffective, especjally when viewed in- the entirety of his
rei)resentation, for not objecting.

‘In sum, defendant’s claim that the tral court excessively inferféfed in the
questioning of \.Vitnesvses is, procedural}y barred and, in any event, without merit.
Defgndant’s claim that he was denied the effective assistance of coﬁnsel, while not
procedurally batred, is also With.oﬁt me;'it, as he has failed to show that his conviction
would have been reversed on appeal had the issue been propetly preserved. .
Accortdingly, defendant’s motion to‘ vacate his judgment éf conviction is denied in its
entirety.

| This constitutes the decision and order of the. Court.
The Clerk of the Court is directed to distribute copies of this decision and order

to-counsel for the defendant and to the District Attorney.

CASSANDRA M. MULLEN, J.S.C.

March 17, 2022
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PRESENT:

HONORABLE CASSANDRA M. MULLEN
JUISTICE OF THE SUPREME COURT

- THE PEOPLE OF THE STATE OF NEW YORK DECISION AND
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- against - | o - Ind. No.: 2916/2013

ANDREW FIELDS, | | " Decision on Motioh to
’ ' ' . Vacate Judgment ?‘
Defendant. . ‘
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APPEARANCE OF COUNSEL

For the People: Melinda Katz, District Attorney, Queens County
' (Lucy E. Pannes, Esq., of Counsel)

For the Defendant: : Defendam, ProSe
| For the Motion
The following constitutes the opinion, decision, and orde; of the Court:
By his pro se moton dated April 21, 2024, the Defendant seeks an order of fh.e
Coutt to vacate his judgment of convictioﬁ and set éside his sentence. In support thereof,
. the Defendant argues: (1) that he was denied his right to effectiv'e assistance of counsel

at trial, (2) that his Sixth Amendment right to confront witnesses was violated when the
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Péople failed to call Sergeant Frank Demma to testify at trial, and (3) t:haf_ he is actually
innocent of the charges for which he was convicted after tdal. In response, the People
have filed an Affirmation in‘ Opposition to Defendant’s Motion (hereinafter, -the
.“People"s .»:-\'.ff.”)l dated June 10, 2024. Therein, the People assert that the Defendant’s
claims are procedumlly barred and without merit. . |

Upon the foregoing papers, and due dehbemuon had, the Defendant’s pro s
motion to vacate his ]udgmcnt of conviction and to set aside the aentcnce thcreon under

C P.1L. §440, is demed in all respecte for the reasons set forth below.

RELEVANT PRQCEDURAL HISTORY

On August 30, 2013, at approximately 3:30 p.m., inside of 106-35 159 Street,

;]’anif-aica, Queens County, cornplamant, Donald Bradley, was robbed at gunpoint by two
individuals, zicting in concert with one another. On that date, the Defendant punched the
.vic.tir'n and placed him in a chokehold, causing him to lose consciousness, while co-
Defendant, Matly Senat, poi_n‘te‘d a gun at the victim. The _victim’s car keys, cell phone,
and U.S. currency were stolen from him dﬁring this encounter. As paft of the subsequent
police invest;igatiori- into the incident, two video surveillance videos (each depicung
moments immediately before and after the ro_bbéry) were recovered. Sgt. Frank Demma,
© of NYPD’s 103 Precinct, recognized the Defendant aé one of the assailants depicted in
the surveillance videos. On September 17',‘ 2013, the Defendant was observed by police
(with co-DeEend;mt Senat scated in the passenger seat) driving a stolen vehicle. When

police attempted to stop the car, the Defendant continued driving away from police until
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he crashed the vehicle, causing it to come to a stop. Aftera brief foot pursuit of the
Defendant, he was apprehended by police. His co-Defendant was then removed from

* the crashed vehicle and apprehen‘c_lé-d. Officers then recovered a loaded handgun

matching the description. of the gun utilized in the robbery. Both Defendants were

1denuﬁed by the \rlcnm on September 18,2013,

Thereafter, the Defendant was chatrged by Indictment with Robbery in the First
Degree (P.L. § 160.15[4]), two counts of Robbery in the Second Degree (P I.. § 160.10[1},
[2][a]), Stmngul'mon in the Qecond Degree ®.I. § 121.12), two counts of Criminal -
| Posqees‘lon of 2 Weapon in the Second Degree (P L. § 265. 03[1][b] [3)), and Criminal
Possession of Stolen Property in the Fourth Degree (P.L. § 165.45[5)). Following pre-
trial »suppression hearings, the Honomble .Steven Payﬂtet denied the Defendant’s
application to suppress the prestrial 1denuﬁcauon procedures. Judge 1 Marcia Hirsch
demed the Dcfenda_nt s sepamte pre-trial motion to sever the ro‘bbery charges from the
stolen éropetty' band weapdn_ possession charges, holding that same were propetly joined
pursuant to C:P.L. §200.20. |

The Defendant then proteedéd 10 tﬂal before the Honorable Ronald D:. Hollie,
© and a jury. At the conclusion thereof, the Defendant was found guilty of all charges. On
July 21,,201 5, the Defendant was _s?ntenced to concurrent determinate prison terms of
- fifteen years fdf each count of first and secbnd—degree roBbéry and second-degree

. criminal possession of a weapon. The Défendant was also sentenced to 2 determinate

prison term of seven years for the second-degree strangulation conviction, and one-year
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impmonment for the criminal posseqswn of stolen property in the fifth-degree
conviction. The Defendant’s sentenees were to run eoncurrent to one another and
| follo'weci by post—release supervision. /

In \I'u:ch 7017 the Defendant qppealed his conviction to the Appellate Division,
Second Department. In that appeal, the Deferidant made the following three cl:_ums (1)
that the Court excessively interfered at trial, fhereb.y denying him his due process right

02 faix trial; (2) that the trial ceurt erred in denying_lh'is rhotion to sever fhe robbery
charges from the gun posseselon chargea, and (3) that the trial court erred in denying his
requesf for a missing witness charge (People s Aff. at § 12). The People, in turn,
responded to the __De-fendaﬁt’s claims, arguing that they were unpreserved and without
m\erit. In June 2018, the Defendent filed a pro se sup‘plemental brief, whereﬁ he alleged

rwo more claims. The Defendant alleged that the People committed a Brady violation in

failing to provide him with Mr. Bradley’s medical report'iﬁ a timely manner and that the

evidence e‘onvicting him of Robbery in the First and Second Degrees was legally
insufficient. ’l he Defendant also reiterated his claim that the Court erred in not severing
 the charges outlined above. [' hereafter, the People filed a supplemental brief wherein
they addressed the claims of a Brady violau'on and legel insufficiency of charges. In short,
the People 'ugued that same were proccdumlly barred and \vithout merit. (People’s Aff.
‘ qtﬂ 16- 17) On November 21, 2018 the Appellate Dlvmon Second Department, denied
the Defendant s application in all respects and r1fﬁrmed his conviction. (Pesple ». er/ds

166 A.D.3d 897 [2d Dept. 2018]). (People’s Aff. at ] 19).

4




/

On December 2, 20‘18, the Défendant, through counsel, moved for leave to app.cal
to the Court of Appeals. Again, the People opposed the applicaton. On March 4, 2019,
'the Court of &ppeals demed the Defendant’s apphéadon. (P?op/e v. Fields, 32 N.Y.Sd 1204
[2019]). On March 27, 2019 the Defendant agam moved, pro se, for the Court to
reconsider its March 4, 2019 decision. The People agam opposcd,samc by letter dated
May 7, 2019. The Court of :\pp'eals‘ renewed ité previous denial in an Otdcr dated May
28, 2019. (People’s Aff. qt‘ﬂ 22-23).

Tollowmg the Court of Appeqls denial, the Defcndant filed his first pro se motion,
to vacate judgment on July 19, 2021, pursuant to C.P.L, § 440.10. Therem the Defendant
again alleged that the trial court interfered in questioning witness, thereby denying him
the right to a fair trnl He also alleged ineffective 'a%sistance of éounse‘l. In their
opposition p’\pexb dated December 7, 2021, the People argued (1) that the dlaim of the
trial court’s interference was procedurally barred and (2) that the claim of 1neffect1ve
;;sisrzmce of counsel was meritless. (People’s Aff. at | 25-26).‘11‘1 his Reply dated January
11, 2022, the Defendant _reiied on the:amcndment to C.P.L. § 440.10(2)(0), “which .
pcmnttul such a claim notwithstanding the fact that sufficient facts appeared on the
record to permit appellate review,” to argue that his ineffective assistance of counsel
claim was not procedurally barred. (People’s Aff. .at 1 27). This Court’s decision and
ordet, dated March 17, 2022, summarily denied the Defendant’s motion. In éérticular,

this Court held that the Defendant’s “claim that the trial court excessively interfered in

‘the questioning of witnesses is procedurally barred and, in any event, without merit.

Lo
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Defepdant’s claim that he was denied. the effective assistance of counsel, while not
Vproced‘ura‘lly barréd, is also without merit, as he has failed to show that his conviction
wo.uld have been reversed on appeal had the issue been properly preserved.” (3/17/ 2022
Decmon at 11) In respome the Defendant, by letter d'ltcd April 28, 2022, moved, pro
se, for leave to appeal to the Appelhte Division, Second Departrﬁcnt for -
“recpnsideration” of this decision. The People opposed same by letter, dated july 18,
2022. The _.Appellate Division, Second Department, in an order dated August 5, 2022,
denied the .Defendﬁn;’s application.
CURRENT MOTION
In motion papers dated March 29, 2024, the Defendant, pro se, seeks to vacate the
judgment of conviction in this case based on thi;'ee separate claims. First, the Defendant
argues that trial counsel was ineffective for failing to object to tlm:e trial court’s “oxcessive
4and pre)udlcnl questioning of trial witnesses,” pursuant 10 C.P.L. § 440.10(1)(h). (Det.
Aff. at 1'7) Next, the Defendant argues that his Sixth Arnendment right to confront
witnesses was molated whcn the People did not call Sgt. Demma (who rccogmzed the

Defendant from the recovcted survéillance v1deos) o tesufy at trial. (Def Aff.at13,15).

Lastly, the Defendant argues that he is actually innocent. In support of the third claim,

the Defendant alleges “police misconduct” due to Sgt. Demma’s failure to testify and
, reli‘.cs on the Affidavit of his co-Defendant, Marly Senat, who claimed responsibility for

the robbery. (Def. Aff. at 16-19).




The People submitted an Affirmation in Opposition to Defendant’s Motion to
Vacate Judgement and to Set Aside the Sentence on June 10, 2024. The People oppose
" the Defendant’s “motion in its entirety because his claims were raised on direct appeal,

or before this Court in his first motion to vacate, and are otherwise meritless.” (People’s

‘

AfE. ac§ 34). CPL. § 440.10Q)(a), (©).

The Defendant is cﬁr.rcntly incarcerated pursuant to the judgment of conviction.
| DECISION

Pursuant to. section 440.10(2)(1)) 'ofv the Crimi_'nlal _Prgcedure Law,.a court must
deny a motion to vacate judgment when the judgment is, at the time of the motion,
appealable ot pending on appéal, and sufficient facts appear on the record with respect
to the ground or issue raised upon the -m‘oﬁon to permit adequate review thereof upon
such an aPPGa‘l. -lFurthermOte, pursuam‘toC.P,L. § 440.10(2)'(c), a court must deny a
motion to vacate a judgment when although sﬁfﬁcient faéts.appear on the record on the
proceedings underlying the judgment to have pefnlitted, upon appeal from such
“judgment, adequate review of the gtourid or issue raised upon the motion, no such
appellate review 6r_ determination’ occua:;:eéi’,_ owing to the Defendant’s unjustifiable
failure to take or petfect an appeal during the prescribed perioci, ot to his unjustfiable

failure to raise ;iuch groﬁnd or issue upon. an ﬁppeal actually perfected by him.
Furthcrmoré C.P.L. § 440.30(4)(b) states that, “Upon considering the merits of
the motion, the court may deny it \Vlthout conductmg a hcarmg if the motion is b’iscd

upon the existence or occurrence of f'tcts and the moving papets do not contain sworn

K




allcgfmons substantiating or tendmg to substantiate all the essential facts, as required by
subdivision one.” Similatly, if “an allegation of fact essential to support the motion (i) ‘u
contradicted by a court record or other official docurnent or is made solely by the
defendant and 1s unsuppqrt_ed by any othet affidavit or ewdcnce, and (i) under th(.be
and all the otl;ler circumstances attending the case, there is no reasonable possibility

“that such allcgat‘ion is true,” the Court may also deny a motion without conducting a

hearing. (N.Y. Criminal Procedure Law § 440.30(4)(d) McKinney 2020).

I. Defen:dant’s Claims of Ineffective Assistance of Counsel.

The United States Supreme Court has codiﬁed that for a finding of ineffectve -
assistance of counsel Lmder the Sixth . \mendment the defendant must establish: (1) that
his attorney committed ‘crrors, so egregious that he did not function as counsel within the
_meaning of the Sixth Amendment and (2) tha£ counsel’s deficient performance actually
pr(,]udlccd the defendant. Strickland v. W a.s‘bn@gton 466 U.S. 668 (1984).

As 1rt1culatcd by the New Yotk Court of Appeals, the constitutional requirement
of effective assistance of counsel 1 is met under New York law when “the- ewdence, the
la& and the circumstances of a particular case,. viewed in totality and as of the dme of
: rePrescnta,tion, revéal that the attorney provided meaningful representation.” People 2.

Benevento, 91 N.Y.2d 708 712 (i 998). The Court continués, “[w]e have similarly noted
that a claim of ineffective assistance of counsel will be sustained only when it is shown
that (_:ounsel partook “an inexplicably prejudicial course.” Id., at 713 (ating Peop/e v

Zaborski, 59 N.Y.2d 863 [1983]). Moreover, there is a strong presumption in favor of
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effective assistance. See Peaple v. Myers, 220 A.D.2d 461 (2d Dept. 1995); see also People v.
Baldi, 54 N.Y. 2d 137 (1981).
Here, the Defendant renews the claim that his trial attomey; was. ineffective

because counsel failed to object to what the Defendant deems to be “the ongoing making

of the record by trial judge ... [of] to submit a motion to put a stop to the remarks and

conduct of the trial judge.” (Def. Aff. at 11). Moreover, the Defendant asserts that:

“the full magnitude of the courts conduct, and reveal the extensive and
excessive question the tral judge presented to the trial’s witnesses,
coupled with defénse counsel failing to make the appropsdate [o]bjection

to protect the Defendant from being violated of his [d]ue [p]rocess and
not [a]lertiing the court of its errors constitute a set of circumstances this
court should not [ijgnore. The courts remarks and conduct and resultng, -
fallout was extremely prejudicial, necessitating a new trial” (Def. Aff. at
13). '

" First, the Court finds that the Defendant’s. claim of ineffective assistance of counsel
involves solely on-the-record matters and thus, is procedurally barred from this Court’s
review, as sufficient facts appear on the record to permit adequate review of these’
issues on direct appeal. Second, the Court agrees with the People that the Defendant
has failed to articulate any new and/or off-the-record allegations to support his cutrent
motion to vacate based on this claim. C.P.L. § 440.30(4)(d). Finally, C.P.L. §
440.10(3)(b) clearly states that “the court may deny a motion to vacate a judgment
when, the ground ot issue raised upon the motion was previously determined on the

merits upon a prior motion ot proceeding.” This Coutt pre_viously ruled on the metits

of this very claim, in its March 17, 2022 decision, wherein this Court held that the




Defendant failed to establish that his attorney was ineffective. In particular, this

Court’s March 17, 2022, decision held that the Defendant “failed to show that he was

prejudiced by counsel’s failure to object to the trial coutt’s questioning of witnesses. He
| h’m not shown that the Second Dep'u'tment would have revérsed his convicton and:
ordered a new trml had the issue been properly preserved.” (3/ 17 / 2022 Decision at
10).

Therefore, the Court ﬁnds this claim to be procedurally barred and, in any eveant,
with merit.

II. Defendant’s Confrontation Claim.

_ Nexp the Defendant claims that ihe fact that Sgt Derrima did not testify at tral
constitutes a vi‘olaﬁon of his constitutional S.i.f{th.;\r_nendment right to confront witnesses
égainst him. (Def. Aff. at 13). In support of this claim, the Defendant further argues that
“knowing, that any officer, who cOm'es across or intervie_ws a witness and/or is ﬂthe‘_
|ijnidal [i]dentified in a criminal case [h]as to be subpoenaed.” Thereforé,'ﬂle fgiluie 10
call Sgt'. Demma t:ov the witness stand constituted an “extreme violation of [his] right of
[d]ue [plrocess. (Def. AfE. at ‘1 5). Pursuant to C;P.'_L.S 440.106(2)(c) a court “_must'deny a
motion to vacate a »iudgme_nt of conviction where ... there were sufﬁcient.facts on the
record which would have peﬁnitted appellate review of the issue on direct appeal, but no
review occurred owing to the defendant’s unjustifiable failure to perfect a dirgct appeal

. or to his ... unjustifiable failure to raise such ground or issue upon an appeal actually




perfected by him.” (Em[_ihasis added). In this instance, the Defendant failed ro raise this
record-based claim on his direct appeal.

Even assmﬁing, argendo, that this claim was not prééedumlly barred, the
Defendant’s assertion tﬁat he had a ‘cc;'nst'iru_._tionalv right to confront Sgt. vDemma, is
incorrect. The U.S. Supreme Céurt, in C/;awfar&' v. II’Va:b;'zqgforz, 541 U.S. 36 (2004), held
that “testimonial statements of witnesses absent from frial have been admitted only
- where the 'declarar;p is hnav@ablc, and only where the defendant has had a prior
opportunity to cr‘oss~exanﬁne.” In this insta,nc;e,‘the People did not call Sgt. Demma as 2i
witness at the Defendant’s trial, not did th'ey rely on his téstimény bto identfy the
' Defendant. Instead, “thc People called the victim, Donald Bradlcy, who identfied [the
D]cfend'mt in a lme-up and at trial, as the person who robbed and strangled him.”
(Peoplc s Aff. at P 73 -24). The Defendant through counsel, was then afforded the .

opporrumtv to cross-examine Mr. Bradley. Smce the People d1d not admit testimonial

statements nor the identification of the Dcfe@xdmit‘- made by Sgt. Demma into evidence,

the Defendant’s constitutional rights under the Confrontation Clause were not infringed

" upon in the instant maticr. 5 e¢ Peoplé v. Lin, 28 N.Y.3d 701 (2-!)'1 7).
Therefore, in accordance with C.P.L. § 440 10(2)(c), the C ourt denies the

' Defendmt s second cl'um as it is also procedurally barred.




clear and corxvihciﬁg eviden;e that the defendant is innocent ... The consututional
violation on a claim of actual innocence is that the defendant is subject to a criminal
convicdon while he or she 1s'in fact innoct_ant. Metre doﬁbt as to the defendant's guilt, or
a prcpondcraﬁce of conflicting evidence as to the defendant's guilt, is insufficient, since
a convicted defendant no ld.nger enjoys the presumption of innoéence,'and in fact is
presumed to be gulltv [Furthermore] a prima facie showing of actual innocence is
made out when there is ‘a s—.ufﬁcient showing of possible merit to warrant a fuller
exploration’ by the court.” Furthermore, innocence claimé made pursuant to CPL.
440.10(1)({3) require new evidence to have been discoveredsinc_e the Defendant’s
conviction before a coutt may vacate @judgmellt‘_of conviction. This “new evidence”
“could not have been produced'by the de_fc‘nd';l_ntrat. the trial even with due diligence on

' his'paft and» ... is of such character as to éfea-té a pro‘bébﬂity that had such evidence
been received at the tnal the verdict woﬁld have been more' favqrable to the

_ defendant.” C.P.L. 440.10(1)(g).

In this case, the Defendant has failed to substantate a claim under both C.P.L.

440.10(1)(g) and C.P.L. 440.16(1)(h). Specifically, the co-Defendant’s Affidavit does not

exculpate the Defendant’s role in this incident. Nor does it state that the Defendant was
not present during the crime, that Mr. Senat acted alone, or that someone else was
responsible for the charged ctimes. So 100, the Defendant’s application to this Court

does not allege any new evidence being discovered since his conviction which would -




I1I. Defendant’s Claim of Act'ual Inﬁqcence.

Finally, the Defendant argues that this Court should vacate his j‘udgment ot;
convictionl because he is acétuaﬂy innoceht-of the aforementioned charges. In support of |
this claim, the Defendant included an A.fﬁdavit.in Support, signed by co-Defendant.

Marly Senat and dated April 2, 2014, in the current moton. As acknowledged by the

Defendant himself, said Affidavit was executed by the co-Defendant and submitted by

the Defendant a year prior to the Defendant’s trial. Tn his Affidavit in Supportt, co-
Defendant Senat wrote:

“T, Marly Senat, takes and accepts full réspon,sibility for the above-

mentioned crimes & offenses for which I have been charged. I

~ acknowledge and admit that the weapon was in my sole possession as

well as the stolen property. I make this Affidavit under my own free-will,

free of any duress, pressure, or coercion. I am also fully aware of what I

am doing and of the legal ramifications of such.” (Def. Aff. at 21).
In addition, the Defendant, without any supporting documentation and/or evidence,
alleges that Sgt. Demma made false out-of-court statements in order to ensure his
arrest. Lastly, the Defendant asserts that he is not the individual captured in the
surveillance videos obtained by police and introduced into evidence at trial. (Def. Aff.
at 18). -

Claims of actual innocence must be raised pursuant to C.P.L. § 440.10(1)(h).
People 1. Hamilton, 115 A.D.3d 12 (2014). In Hamz'lfazi, the Appellate Division, Second

Department, held that “with respect to a claim of actual innocence, as distinguished
. ep P .

from a specific constitutional violation, a constitutional violation occurs only if there is

‘1’)
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substantiate his claims of actual innocence. In any event, this claim is procedurally barred

as the Defendant could have raised it previously but failed to do so.

Therefore, the Defendant’s motion imder a claim of actual innocence is denied

pursuant to-sections 440.10(1)(g)' and (h) of the Criminal Prbcedure Law.

This constitutes the decision and ordef of the Court.

The Clerk of the Court is directed to distribute copies of this decision and order
to the attorney for the defendant and to t‘ﬁe District Attorney.

July 15, 2024

CASSANDRA M. MULLEN, ].8.C.
HON. CASSANDRA MuLy £y
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SUPREME COURT ~ STATE OF NEW YORK
CRIMINAL TERM, PART K-20, QUEENS. COUNTY
 125-01 QUEENS BOULEVARD
KEW GARDENS, NEW YORK 11415

PRESENT:

HONORABLE CASSANDRA M. MULLEN
JUSTICE OF THE SUPREME COURT

_'THE PEOPLE OF THE STATE OF:NEW YORK, " DECISION AND
. - ORDER OF THE
COURT

-against: . . - : Queens County
' Ind. No.: 2916/13

Motion to Vacate
: o ‘ the Judgment of
. ANDREW FIELDS, o Conviction

Defendant.

Defendant Ancirew Fields.'stahds convicted, after a ;ury trial, of first-degree
roBbery and other related ctimes, aﬁsiné from two separate incidents. In the first
incident, he and co-defendant Mé.rly Senat robbed Donald Bradley at éunpoint on
August 30, 20137 Then, on September 17, 2013, defendant and Senat spe_d away from
- poﬁce when the police attémptéd to pull the two over for driving a stolen car with a
gun inside.' Following his conviction for these crimes, tﬁe court sentenced defendant, .

as a second violent felony offender, to an aggregate prison term of fifteen years, and his




o I

jgdgment of conviction was affirmed on appeal (Pegple ». Fields, 166 AD3d 897 [2d Dept.
2018] /v. denied 32 NY3d 1204 [2019]).

Defendant now moves, pro se, to vacate his judgment of conviction under section
440.10 of the Criminal Proéedure Law. For the reasons that follow, his motion is
denied.

BACKGROUND

| On August 30, 2013, Donald Bradley was visiting a friend inside an apartment
building at 106-35 159* S&eet, Queens County, when defendant jumped out from
behind him and punched Brad’ley in the face. The two struggled, and defendant put
Bradley in a headlock while continuing to punch him. Co-defendant Senat then stepfaed
out in front of Bradley and pointed a firearm at him and told him to be quiet. Sdill in
the headlock, Bradley stopped struggling when he saw the gun but nonetheless lost
consciousness. As he passed out, he felt defendant and co-defendant Senat mmmagjng
through his pockets and later discovered that they had taken his money, wallet, cell
phone and car keys.

On September 17, 2013, police saw defendant and co-defendant Senat driving a
stolen 2006 mim'va.n-.. The [;olice attempted to pull defendant over, but he sped up and |
lost control of the car, ultimately crashing into the fence of a residential area. The police
then arrested defendant.

Following his arrest, defendant was charged with these two incidents. For these

crimes, he was charged with Robbery in the First Degree (Penal Law § 265.15[4]), two

2
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counts of Robbery in the Second Degtee (Penal Law § 160.10[1], [2][a]), Strangulation
in the Second Degree (Penal Law §.'121.12), two counts of .Criminal Possession of a
Weapon in the Second Degree (Penal Law § 265.03(1][b}, [3], and Criminal Possession
of Stolen Property in the Fourth Degree (Penal Law § 165.45[5]).

‘He then proceeded to trial before a justice of this court, and a jury. Upon
conclusioh of the trial, the jury convicted defendant of all charges. Qn July 21, 2015,

the court sentenced defendant to an aggregate prison term of fifteen years.

Deféendant then appealed his judgment of conviction to the Appellate Division,

Second Department. In his appeal, he z;.rgued, inter alia, that the trial court excessively

with the examination and cross-examination of the witnesses, thereby depriving him of
a fair trial. The People opposed defendant’s clalm arguing that this claim was not
preserved and, in any event, wuhout metit as the trial court acted within its province to
clarify confusing testimony, and otherwise did not usurp the role of the prosecutor.

In a decision and order dated November 21, 2018, the Second Department
affirmed defendant’s judgment of conviction (People v. Fields, 166 AD3d 897 [2d Dept.
2018]) /. denied 32 NY3d 1204 [2019]. In its decision, the Court did not specifically
address defendant’s claim that the trial court excessively interfered in the trial. Instead,

it dismissed that claim along with several others as unpreserved and declined to review

those claims in the interest of justice (4. at 898).
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The Current Motion
In his current rﬁoﬁon, defendant, pro s, moves to vacate his judgment of
conviction under CPL 440.10, claiming that the trial court excessively interfered with
the trial by its questioﬁing of the witnesses. In support of this érgument, he cites several
instances in which the trial ¢ourt questioned the witnesses. Defendant also claims that
he was denied the effective assistance of counsel, owing to counsel’s failure to preserve
this issue for appellate review.
Ina response dated December 7, 2021, the People oppose defendant’s motion.
First, the People argue that defendant’s claim regarding the court’s conduct is
procedurally barred as one that should-have been raised on appeal. With respect to
defendant’s ineffective assistance claim, the' People argue that, viewing counsel’s
représentation in its totality, defendant received the effective assistance of counsel, and
counsel was not ineffective for failing to taise an objection to the court’s otherwise
. proper conduct.
| In a reply dated January 11, 2022, defendant contends that his claims present a
“mixed claim,” with matters appeﬁring both on the rec.:ord and off the record, and so
appropriately raised in a post-conviction-motion. He also argues that his claims are not
procedurally barred as a recent amendment to the CPL 440:10(2)(c) permits review of

ineffective assistance claims in a post-conviction motion, notwithstanding that the claim

was reviewable on direct appeal.
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; DISCUSSION

Under seéﬁon 440.10 of the Critninal Procedure Law, a defendant may, “at any
time after entry of judgment,” move to vacate the judgment of conviction based on
several enumerated grounds. Such motions, however, “must” be denied when
“sufficient facts appeated on the record” to have permitted adequate appellate review
of the ground or issue raised, but no such review took place “owing to the defendant’s
... unjustifiable failure to raise such ground or issue upon an appsal” (CPL 440.10{2][c)).
In other words, “defects that can be raised on direct appeal in that way or not at all”
(People v. Cuadrads, 9 NY3d 362, 365 [2007]). “The purpose of this provision is to
prevent CPL 440.10 from being employed as a substitute for direct appeal when |the]
defendant was in a position to raise an issue on appeal” (People ». Cooks, 67 NYZJ 100,
103 [1986]). Whete 2 motion is not procedurally barred, however, a court may still deny
a motion to vacate a: judgment of conviction without a hearing where, among other

grounds, the papers do not state 2 legal basis entitling the defendant to relief (CPL
440.30(4][a)).

\

Here, sufficient facts appeared on the record so as to permit appellate review of
defendant’s claim that the trial court impermissibly took on an active role in the direct

and cross-examination of witnesses. As such, this claim was reviewable on appeal and

therefore procedural.ly barred under CPL 440.10(2)(c). In supporting this claim,

defendant points entirely to interactions between the court. For example, he alleges

that, “Throughout the trial, the supreme court conducted excessive and prejudicial

S
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questioning of trial witnesses” (Defendant’s Motion‘ at 11), and that “the court asked
over 350 fact specific questions even r;hough there was rarely any need to clarify their
testimony” (Defendant’s Motion at 12). He bases this claim entirely on exchanges
- between the court, the witnesses, and the attorneys that occurred at trial (Defendant’s
'Motion at 12-17), and otherwise presents no issues or facts that appeared “off the
record.” And in fact, defendant actually did raise this claim on appeal, but the Second
Department dismissed it as unpreserved. Post-conviction motions under CPL 440 do
not exist to circumvent either the appellate process or the preservation requirement (see
Cooks, 67 N'Y2d at 103)."

Moteover, even if this Court were to entertain the merits of defendant’s moton,
it would nonetheless be denied without a hearing (se¢ CPL 440.30[1]). Under CPL
440.30[4] fa], a court may ;ieny a post-conviction motion when “the moving papers do
not allegc'any ground constituting legal basis for the motion.”

Defendant claims thét the tral court impermissibly interfered with the
examination of the witnesses. The Court of Appeals has “recognized t'he Trial Judge’s
vital role in clarifying ‘confusing testimony and fadlitating the orderly expeditious
progre‘ss of tﬁal,” but has caitioned that such power “is one that should be exercised
spartingly” (People ». Yut Wai Tom, 53 NY2d 44 [1981)). A trial judge is there expected

“to protect the record, not to. make it” (i, at 58). Further, “even if a trial judge makes

intrusive rematks that would better have been left unsaid, or questions witnesses

extensively, the defendant is not thereby deptived of a fair trial so long as the jury is not

6
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prevented from arriving at an impartial judgment on the merits” (Peaple v. Adams, 117
AD3d 104 [1st Dept. 2014)). «That line is crossed when the judge takes on either the
function ot appearance}of an advocate at trial” (People b Arnold, 98 NY2d 63 [2002)).
Here, defendant cites several instances in which the trial court overstepped its
bounds and took on the function of an advocate. But examination of those instanccs,

in context, reveals that the court acted within its authority. For example, defendant

points to the following exchange:

THE COURT: Hold on. Did you ever get into Bobby’s
apartment?

WITNESS: Yeah. After when you see me talking to the guy
with the red hat, me and him are talking, I go back into
Bobby’s apartment, tell him what’s going on.

THE COURT: Okay.
WITNESS: And he comes out with me.

THE COURT: So the only point at which you get into
Bobby’s apartment is after those two people leave?

WITNESS: Exactly. After the whole situation “happened,
that's when I get in.

THE COURT: Okay. So counsel, you are asking him how
much of the People he knows was in Bobby’s apartment at
the time he had gotten—

Iris cleat that this line of questioning was meant to (‘:larify testimony and to encoufage
the “orderly expeditious progress of trial” (see Parker, 1§7 AD3d at 141). It was not
meant to take ori the position of an advocate, nor was it sO intrusive that it actually did
so (see People v. Mitchell, 184 AD3d 875 [2d Dept. 2020] [new trial ordered where judge
questioned  witnesses undl they were able to positively identify defendant as the

7




perpetrator). Additionally, although defendant contends that the trial court’s excessive
interference was palpable from the 350 times it questioned the witnesses, “it is the
substance and not the number of questions asked that is the important consideration”
(¢d. at 734).

'The Court also notes that, as mentioned, defendant raised this claim on ditect
appeal, but the Second Department did not review the merits of this claim because i't
was not preserved. As the dissenting justices in Parker, supra, noted, however, that Court
“has consistently reached the issue in the interest of justice despite defense counsel’s
failure to raise objecu'qns to the trial court’s ihtcrjections” (id . at 145), and cited several
cases in which that court has done so and ordered a new grial, including one, Pegple v.
Sookdeo, 164 AD3d 1268 (2d Dept. 2018); that was decided merely two months before
that court declined to review defendant’s similar claim (see Frelds, 166 AD3d at 898).
That the Second Department disinciined to review defendant’s claim in the interest of
justice, when it otherwise found fit to do so in meritorious instances raising similar
claims, suggests that the court found defendant’s claim unavailing under these

circumstances.

Accordingly, this claim of defendant’s motion is denied as procedurally barred as

one that should have been raised:on appeal and is otherwise without merit.

Defendant next claims he was denied the effective assistance of counsel, owing
to counsel’s failure to object, and therefore preserve the issue for appellate teview, the

tral court’s interference with the questioning of witnesses. As defendant correctly

8
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notes, CPL 440.10(2)(c) was recently amended to permit claims of ineffective assistance

of counsel to be raised in a post-convicdon motion, notwithstanding that sufficient

facts may otherwise appear on the record as to 'éermit appellate review. As such, this
claim is not procedurally barred by CPL 440.10(2)(c).

Nonetheless, this btanch of defendant’s motion is denied under CPL
440.30(4)(a), as he has not stated a legal basis entitling him to relief. Reviewing
defendant’s ineffective assistance claim on the merits, defendant has failed to show.that
counsel’s lack of ob‘jecting to the trial court’s actions deprived him the effectve
assistance of counsel.-

In order to show he was denied i:he effective assistance’ of counsel under the
Federal constitution, a defendant must show both that: (1) that counsel’s representation
fell below an objective standard of. reasonableneés; and (2) that there is a reaéonablc
probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different (5 m'c',é/énd v. Washington, 466 US 668 [1984]). New York law,
however, eschews the rigid two-prong test under the federal standard, and instead, “the
core of the inquiry is whether defendant received ‘meaningful representation” (People v.
Benevento, 91 NY2d 708, 712 [1998]). A claim of ‘ineffectivéness “is uldmately concetned
with the fairness of the process as a whole rather than ‘its particular impact on the
outcome of the case” (i, at 714).

Further, counsel’s performance “should not be guessed with the clarity of

hindsight to determine how the defense might have been more effective” (Benevento, 91

9
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NY2d at 712). So-called errors in representation will be tolerated so long as the overall
representation can be characterized as “meaningﬁﬂ.”.(Pegb/e v. Borrel], 12 N'Y3d 365, 368
[2009]). A defense counsel’s decisions in “making strategic and tactical decisions” is
“objectively evaluated . . . to determine whether it was consistent with strategic
decisions of a ‘reasonably competent éttogney”_(People v. Oathout, 21 NY3d 127, 132
[2013] [internal citations omitted]). And, a defendant is not denied the effective

. ~ < .
assistance of counsel “merely because counsel does not make a motion or argument

that has little or no chance of success” (Pegple v. Stultz, 2 N'Y3d 277, 287 [2004]).

Although state claims of ineffective assistarice eschew the rigid two-prong federal
standard in lieu of a flexible approach (see Pegple v. Henry, 95 NY2d 563 [2000}),
prejudice, or lack thereof, is nonetheless a “significant . . . element in assessing
meaningful representation” and courts should rightfully be “skeptical of an ineffective
assistance of counsel claim absent any showing of prejudice” (see People v. Stnitz, 2 NY3d
277, 284 [2004]). Moreover, the prejudice component of ineffective assistance under
the state constitution “focuses on the fairness of the process as a whole, rather than any
particular impact on the outcome of the case” (Pegple v. Yagudayev, 91 AD3d 888 [2d
Dept. 2012)).

Here, defendant has failed to show that he was prejudiced by counsel’s failure to
object to the trial court’s qu'estioning of witnesses. He‘has not‘ shown that the Second
Department would have reversed his conviction and ordered a new trial had the issue

been properly preserved. As discussed, the trial court’s questioﬁing of the witnesses did

10
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not exceed impermissible bounds, but remained within the court’s province to clarify
confusing testimony and ensure the expeditious progtess of the trial. Accordingly, there
is no reasonable possibility of a different outcome had defense counsel objected, and
50 counsel was not ineffective, especially when viewed in the entirety of his
representation, for not objecting. ;
In sﬁrn, défendant’s claim that the trial court excessively intetfered in the
quesﬁorﬁng of witnesses is procedurally barred and, in any event, without merit.
Defendant’s claim that he was denied the effective assistance of counsel,- while not
procedurally barred, is. also without merit, as he has failed to show that his conviction
would have been reversed on appeal had the issue been propetly preserved.
Accordingly, defendant’s motion to vacate his judgment of conviction is denied in its
entirety.

This constitutes the decision and otder of the Court.

The Clerk of the Court is directed to distribute copies of this decision and order

to counsel for the defendant and to the District Attorney.

/%

CASSANDRA M. MULLEN, J.S.C.

* Match 17, 2022
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Supreme Court of the State of New York

Appellate Biuision : Second Judicial Department
M284310
SL/

REINALDO E. RIVERA, J.

2022-03918
DECISION & ORDER ON APPLICATION

The People, etc., plaintiff,
v Andrew Fields, defendant.

(Ind. No. 2916/2013)

Application by the defendant pursuant to CPL 450.15 and 460.15 tor a certificate
granting leave to appeal to this Court from an order of the Supreme Court, Queens County, dated
March 17, 2022, which has been referred to me for determination.

Upon the papers filed in support of the application and the papers filed in opposition
" thereto, it is

ORDERED that the application is denied.

/

REINALDO E. RIVERA
Associate Justice

August 5, 2022
PEOPLE v FIELDS, ANDREW
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Court of Appeals raieett

BEFORE: LESLIE E. STEIN, Associate Judge

- THE PEOPLE OF THE STATE OF NEW YORK,

‘ Respondent, - _ ORDER
-against- ‘ , ' DENYING
‘ LEAVE
ANDREW FIELDS, : :
Appellant,

Appellant having applied for leave to appcél to this Court pursuant to Criminal Procedure
Law § 460.20 from an order in the above-captioned. case;*
- UPON the papers filed and due deliberatio_n, itis

ORDERED that the application is denied.

Dated: - /7, Zo /7 :

at Albany, New ork

- Associate Judge

*DeScription of Order: Order of the Appellate Division, Second Department, dated November
21, 2018, affirming a judgment of the Supreme Court, Queens County, rendered July 21, 2015.




State of New @wrk
Court of App cals '

BEFORE: LESLIE E. STEIN, Associate Judge

THE PEOPLE OF THE STATE OF NEW YORK,

Respondent, A - ORDER
-against- _ , DENYING
' : : RECONSIDERATION

ANDREW FIELDS,
Appellant.

~ Appellant héving moved for reconsideration in the above-captioned case of an application
for leave to appeal denied by order dated February 19, 2019;
UPON the papefs filed and due deliberation, it is

ORDERED that the motion for reconsideration is denied.

Dated: 7@, 25[ &O/‘?

at Albany, New York

Assodafe.]udge

SR 314







Supreme Court of the State of New York
Appellate Bivision: Second Judicial Bepartment

D37371
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AD3d____ Submitted - October 23, 2018

WILLIAM F. MASTRO, J.P.
SANDRA L. SGROI
COLLEEN D. DUFFY
HECTOR D. LASALLE, JJ.

2015-07353 : DECISION & ORDER

The People, etc., respondent,
v Andrew Fields, appellant.

(Ind. No. 2916/13)

Steven A. Feldman, Uniondale, NY, for appellant, and appellant pro se.

Richard A. Brown, District Attorney, Kew Gardens, NY (John M. Castellano,
Johnnette Traill, Merri Turk Lasky, Nancy Fitzpatrick Talcott, and Mariana Zelig of
counsel), for respondent.

Appeal by the defendant from a judgment of the Supreme Court, Queens County
(Ronald D. Hollie, J.), rendered July 21, 2015, convicting him of robbery in the first degree, robbery
in the second degree (two counts), strangulation in the second degree, criminal possession of a
weapon in the second degree (two counts), and criminal possession of stolen property in the fifth
degree, upon ajury verdict, and imposing sentence.

ORDERED that the judgment is affirmed.

The defendant was tried with a codefendant for various crimes arising out of a
gunpoint robbery of an individual in a Queens apartment building and possession of a firearm
thereafter while occupying a vehicle that had been reported stolen. Following a jury trial, the
defendant was convicted of robbery in the first degree, two counts of robbery in the second degree,
strangulation in the second degree, two counts of criminal possession of a weapon in the second
degree, and criminal possession of stolen property in the fifth degree.

We agree with the Supreme Court’s denial of the defendant’s motion to sever the
robbery and weapons possession counts. These counts in the indictment were properly joined, since

November 21, 2018 Page 1.
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the nature of the evidence for each of the offenses was material and admissible as evidence upon the
trial of the other counts in the indictment (see CPL 200.20[2][bl; People v Bongarzone, 69 NY2d
892, 895). As the offenses were properly joined in one indictment from the outset pursuant to CPL
200.20(2)(b), the court lacked the statutory authority to sever them (see CPL 200.20[3]; People v
Bongarzone, 69 NY2d at 895; People v Senat, ___ AD3d ___, 2018 NY Slip Op 06573 [2d Dept
2018); People v Bonilla, 127 AD3d 985, 986),

We also agree with the Supreme Court’s denial of the defendant’s motion for a
missing witness charge as to the robbery victim’s friend, who allegedly saw the victim shortly after
the robbery. As conceded by the defendant, the request for the missing witness charge was untimely
(see People v Joseph, 161 AD3d 1105, 1105; People v Mancusi, 161 AD3d 775, 776; People v
Sealy, 35 AD3d 510, 510). Moreover, the defendant failed to show that the witness was
knowledgeable about a material issue in the case and would be expected to provide noncumulative
testimony favorable to the prosecution (see People v Edwards, 14 NY3d 733, 735; Peoplev Locenitt,
157 AD3d 905, 907).

The defendant’s contentions, raised in his pro se supplemental brief, that the verdict
of guilt was not supported by legally sufficient evidence and was against the weight of the evidence,
are without merit. Viewing the evidence in the light most favorable to the prosecution (see People
v Contes, 60 NY2d 620, 621), we find that it was legally sufficient to establish the defendant’s guilt
beyond a reasonable doubt (see People v Danielson, 9 NY3d 342, 349). Moreover, in fulfilling our
responsibility to conduct an independent review of the weight of the evidence (see CPL 470. 15[5]

People v Danielson, 9 NY3d at 348-349), we nevertheless accord great deference to the j jury’s
opportunity to view the witnesses, hear the testimony, and observe demeanor (see People v Mateo,
2NY3d 383, 410; People v Bleakley, 69 NY2d 490, 495). Upon reviewing the record here, we are

satisfied that the verdict of guilt was not against the weight of the evidence (see People v Romero,
7 NY3d 633).

The defendant’s remaining contentions, including those raised in his pro se
supplemental brief, are unpreserved for appellate review (see CPL 470.05({2}; People v Geritano, 158
AD3d 724, 724; People v Jimenez, 148 AD3d 1054, 1054; People v Gough, 142 AD3d 673, 675;
People v Whitfield, 181 AD2d 752, 752), and we decline to consider them in the interest of justice.

MASTRO, J.P., SGROI, DUFFY and LASALLE, JJ., concur.

Aprilanne Agostino
Clerk of the Court

November 21, 2018
PEOPLE v FIELDS, ANDREW
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M264292
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WILLIAM F. MASTRO, J.P.
ROBERT J. MILLER
COLLEEN D. DUFFY
HECTOR D. LASALLE, II.

2015-07353 | ' o - 'DECISION & ORDER ON MOTION

The People, étc., respondent,
v Andrew Fields, appellant.

~ (Ind. No. 2916/13) .

Motion by Andrew Fields for leave to reargue an appeal from a judgment of the
~ Supreme Court, Queens County, rendered July 21, 2015, which was determined by decision and
order of this Court dated November 21, 2018.

, ~ Upon the papers filed in support of the motion and the papers filed in opposition
thereto, 1t 1s - , : .

" ORDERED that the motion is denied.

MASTRO, J.P., MILLER, DUFFY and LASALLE, JJ., concur.

ENTER:?éL . 'o ﬁ"m@ R

Apnlanne Agostino
Clerk of the Court

July 12, 2019
. PEOPLE v FIELDS, ANDREW
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CERTIFICATION

I, Cecile O’ Bnen the Medical Records Correspondence Clerk of Huntmgton
Hospltal hereby certrfy that the record attached is in our custody and is the full and
complete record of the condition, act, transactlon occurrence of event of this

Instltutxon concermng

Cosal

(Name of Pat:ent)

B/\CLO/\@/ of

(Address)_

I further cemﬁ/ that this record was made in the regular course of business of this

mstrtutron and it is in the regular course of business of this Institution to make such
record at the time of the condition, act, transaction, occurrence of event, or wnhm

a reasonable time thereafter.
I havev been authorized to certify these records and I am authon’zed on this date,

2[Rl w,

Date Cecile O’Brien
Correspondence Clerk
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HUNTINGTON, NY 11743

Attn: Medical Records Department

An the Name of the Peop

records, including but not limited to, em cy I¢
test resuls, photographs, X-rays_; dictated, typed operative reports, a
iated to the care and treatment of: e

Patient's Name: DONALD BRADLEY

- Date of Birth: SugNaynpaa—"
Address: SO, IE——

Date of Examination/Admission: August 30, 2013

Reason For Examination/Admission: ASSAULTED
(If any materia] in the récord is confidentia] pursuant to Pub;

Career Criming} Major Crimes o Richard A, Brown
Phone No, (718) 286-7020

_ . District Attorney - Queens Counsy
Email: REBuchter@queensds.org

> - . ; :
_ 6 3
. . JUSTICE OF THE SUPREME COURT j i
. : < . s B, ¥ We-leaT B il )

uments to the QUEENS
11415, Attention: ADA RACHEL
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BRADLEY, DONALD ' Opl Out: N
HUNTINGTON HOSPITAL

ED Triags

RAm-Bed:

From: 08/31/2013 17:40

To: 09/01/2013 10:27
Acmit Dt 08:31/2013 1 7:40

Age: 30 Gender: M MD: Registration, Emergancy Room
ooe:% Acousmmmn, '

MRN: .

Requested: 172013 17:41 (SID) Page 1 of 2

ED Triage Nag Documentation
' 108312013 17:58 .
Initial Intake

Chief complaint (I-Z) = Sore Throat

Manning, Susan
08/31/2013 18:04

Notes: started 1ast prh. was put In a head lock last Pm until he was unconscios, did not call police

Mode of arriva =. Ambulatory -

BP (NIBP) = 108/59

PULSE #1'= 67 -

RESPIRATIONS = 16

TEMP #1.in F = 9_8;7F-

O2 SAT % = 97% Room air
Preferred Languagb = English
PAIN LEVEL = 9 NRS '
Suicide risk = Not at risk -

Suspect sepsis = No .

Suspect stroke s No' -~ - A
HEIGHT/LENGTH in Inchas = Join
}NE!GHT I_q Kg = 70.9kg actual- -
BMI = 22.4

HIV Testing Offered and declined
ES! level = 3 T

Nursing Assessment

Allergies. docuimented = Yes .. .
Home medications documented = Yeas
Past medical;histqqy =other > -

No.teé,': chroﬁlé pain tort leg . a : o
Past surgical history = 2 stap wounds in back, ped mva 9/13/11

Advanced dlrgctfves = none -

Special needs = none

.. Manning, susan. 3
- 08/31/201318:04 - -

Manning, Susan
08_/31/2013“13:04
Manning, Susan. -
08/31/2013 18:04.
Manning, Susan
08/31/2013 18:04
Manning, Susan.

o 08/31/2013 18:04 -

Manning, Susan
08/31/2013 1 8:04

- :Manning, Susan. -
- 08/31/2018 18:04.. . .

Manning, Susan

. .08/31/2013 18:04

Manning, Susan. . .

08/31/2013 18:04

Manning, Susan

08/31/2013 18:04

Manning, Susan

.. 08/31/2013 18:04.:

Manning, Susan
08/31/2013 18:04

~.:.:Manning, Susan. ...
1 08/31/201318:04.

Manning, Susan
08/31/2013 18:04

.. . Manning, Susan: -+ -
. 08/31/201318:04 .

Manning, Susan
08/31/2013 18:04

- Manning, Susan: . _
- 08/31/2013 18:04- -

Manning, Susan
08/31/2013 18:04

" Manning, Susan: -
0813112013’:18:04“"’

" Manning, Susan

08/31/2013 18:04
Manning, Susan - -

- 08/31/2013 18:04. " -

Manning,-Susan
08/31/2013 18:04

BRADLEY, DONALD : oo DOB;

ED Triage

Page 1 of 2
. Permaniaint -




BRADLEY, DONALD wwrrago ) 8 of 21

BRADLEY, DONALD o Opl Out: No

HUNTINGTON HOSPITAL

ED Triage

From: 08731/2013 1790 To: 08/01/2013 10:27

Am-Beg: Admit Dt; 0831:2013 17:40

Age: 30y Gender: M MD: Registration, Emergency Room
0o8;

MRN: 8

Raquestad: 0801/2013 17:41 (SiD) ) Page 2 of 2

VED Trisge Nag Documentation
083120613 17:58
Nursing Assessment

Fear for safety at home = No : i ) "~ Manning, Susan
. . 08/31/2013 18:04

Travel outside. U.S; Past 3 months = No , ' - . Manning, Susan
08/31/2013 18:04

Pertinent medical observations = pt wag choked until unconscious last pm Manning, Susan
08/31/2013 18:04

Allergy Deﬁll

T ; - ] : T o ] Sensiivi
Allorgen ... . : Reaciion. . : Severigy - Type -

. Active - Drug
(NS) s
Onset Date;
Reported By:
Rel. 1o Palient: .
Comments: - ) ’
Entered: . - .08/14/2011 4§:12 g Sysiem, 19
Contirmed: 08/31/2013 '18:_00" Manning, Sussn

Verifled:. 091472011 05:12 Staird, Jsosze. )

‘WMedication Detzil

Statug - Typs B L De'g‘cr_l'p'tlo’li N
ctive - Unknown ]
Percocel Oral {oxycodone- acetaminophen Oral)
PRN: No ’

AKA: -
indication:

Typa:

info Sogrce:

Comments:

Eniered: 11132012 08:00 Alivio, Leah
‘Contirred: 08/31/2013 18.00 Manning, Susan
Modifleg: 08/31/2013 18:00 Manning, Susan

BRADLEY, DONALD . . " ; < . ' Page 2 of 2
Am-8ed: i ‘ g b ' ‘Permaneit




_BRADLEY, DONALD **da59

Huntington Hospital

Service Date: 08/31/2013

Sex: Male




rEee5g

| BRADLEY, DONALD

HUNTINGTON HOSPITAL

FROM: 0B/311317:40 TO: 08/01/13 1027
- . . . . ROOM: »-» ADM: 08/31N317:40 N

o N . AGE: XM FEQISTRATION, EMERGENCY Rq

Orders Summary - BRADLEY, DONALD . FEGUESTED aroas 1y VRETNRER

DEPT: ROOM:** MR: 00071 0059 ) OPT OUT: NO :

FROM: 08/31/13 17:40 TO: 09/01/13 10:27 ", . i ) :

ALLXRGY .
Sharted Allargy name . . Type ‘Resction
C2/14 05212 NRA - Drug Allergy T .
| DIAGNOBIE - - 1

SORE THROAT
ERXY

oxrdd status Order Nems : . Eriority puration Start stop
X Completa NECK (SoFrT TIBBUR) XRY ER STAT i occr OB/231 18213 08/31 18:13
Crdered bys GRASSL, JOHN ) . . .
Entered bys STAPFID, GAAS - 08/31/13 18113 ’
Modified bys CC SYSTEM, ID - 09/01/13 10127
Modet Written -
Raom: 14 r/o f£x 8/p choke hold

—

. Severity Comment

¥o unaigneéd ordors found.

LAST PAGE




BRADLEY, DONALD : WAL T 11 of 21

BRADLEY. DONALD © OplOuk No

HUNTINGTON HOSPITAL
Pre-Op Cnackligt

From: 0&/31/2013 17:40
Rm-Bed:

Page 1 of ¢

' Pre- Op Checkilst
088312013 07:01 TO 09m12013 07:00
087312013 17:58
PreOp Vitals

HEIGHT/LENGTH in inches = 7gin ' Manning, Susan
. 08/3 1/2013 18:04

WEIGHT in Kg = 70.9kg actual . “ L Manning, Susan:
. : : ' S © - 08/31/2013 18:04 -
BMI =224 - . Manning, Susan
. : . 08/31/2013 18:04
TEMP #1 inF = 98,75 Co ' T ) : ' Manning, Susan .
) ' : . - 08/31/2013 18:04 -
PULSE #1 - g7 Manning, Susan
08/31/2013 18:04
RESPIRATIONS 18 L o S Marining, Susan
TR : C : BT ©.08/31/2013 18:04. -

BP (NIBP) - 108/59 ' - o Manning, Susan
08/31/2013 18:04

O2 SAT % = 97% Room air - T ' S - Manning, Susan.
; . o ' 7 08/31/2013 18:04 -

BRAOLEY, GONALD . : 2 @ < : Page 1 of 1
Am-Bed; , | R Pre-Op Checkist . Permanant




BRADLEY, DONALD AT TN - 12 of 21

' ‘ : Huntington Hospital
* NG, h L‘U , . ital ) : Department or Radlology
Slafore Huntm_gton Hospita oo 270 Park Ave
. : Huntington, NY 11743
RADIOLOGY IMAGING REPORT Ph: (631) 351-2381

_ Report Status: FINAL _ .

' Patient Name: BRADLEY. DONALD , - Dob: VN Age:30Y  Sex: M
MRN: o Account Number: SD— '
Ordering Physician:  GRASSIL, JOHN Att MD:

Ordering Location:  ER : RefMD: GRASSL JOHN
. ] - Con MD: - . .
Accession Number: 000233637 ’ ' Order Number: 00146735101833133

Order Date / Time:  ‘8/31/13 18:13 _
Study Description: 4420007 - CR ER NECK (SOFT TISSUE)

Reason: ROOCM: 14 R/O FX /P CHOKE HOLD

Radiographs of the cervical apine

CLINICAL INFORMATION: Statua pest chake hold, pain

IMPRESSION:
seen.

Dictated By: MULTZ, MICHELLE
Transcribed By:

CC Physicians:
Radfologist: MULTZ, MICHELLE
Date Signed: 9/1/13 10:28

C

jon that 15 privileged and fideatinl, the disc) © of re-digel of
L reeipint ur the employes UF UGl reponsible w delivor iy 1o the lutendvd recipival, you une
¢ eapying of thia information is STRICTLY PROWIBITED. 1y Yout have received thig Mesrage by eivor, please notity uk
mmediatety by phonic and reium the vrigngl INISRABE th ur by 1nail, Thank vou,

Date Printed: 912013 Page 1 of'} Recipient: ORIGINAL




BRADLEY, DONALD

13 of 21

Rm-Bed:
Age: 30yr

MHAN

BRADLEY, DONALD

HUNTINGTON HOSPITAL
HHS Admit Discnarge Rpt
From: 08/31/2013 17:40

Reoquested: 080272013 18:40

To: 09/01/2013 10:27
Agmit Dt: 08:31/2013 17:40 _
Gender: M _MD: Registration, Emergency Room

DOB- IS  Acc

Opt Out: No

Page10f 2

NO DATA FOUND FOR MODULE: 1. ADX Discharge report

Allergy Detail

Allergen Reaction. .

Severity-

Sensilivity.
Type . -

Active - Drug‘

[NS] NKA

Onset Date:
Reported By:
Rel. to Patient;
Commants:
Entered:
‘Conlirmed:

| Verified:

09/14/2011 05:12 Ge System, Id
08/31/2013 18:00 Manning, Susan
09/14/2011 05:12 Staffid, Js0528

Allergy

Madication Delall

Status - Type

" Description

Aclive - Unknown

AKA: -
Indicatian:
Type; .
Info Source:
Comments:
Entered:
Confirmed:
Modified:

Percocet Oral (oxycodone- acetaminophen Oral).

11/13/2012 08:00 Alivio, Lean
[08/3172013 18:00 Manning, Susan -
© 0&/31/2013 16:00.Manning, Susan.

Immunization Detall

Description

~ Adverse Reaciion

[ . Reactidny

.| seveity jimervention

BRADLEY, DONALD
Am-Bed:

DoB: SiEks

HHS Admit

Discharge Rpt

Page 1 of 2
_ Peifnaneis.




Immunization Detali

BRADLEY, DONALD

(contlnuod) ’

iDeacriptlon

ertugg 14 of 21

Opl Qut: No

BRADLEY, DONALD

HUNTINGTON HOSPITAL
HHS Aomit Discharge Rpt

Fram: 08/31/2013 17:40 To: 09/01/2013 10:27

Rm-Bed: Admit Dt: 083120131 7:40

Age: 30 Gender: M MD: Registration, Emergéncy Room
DOB: Acct: SRNRP

MRN: 000710059

Roquested: 08/02/2013 18:40 Page 2 of 2

influenza virys vaceine, eplit virus (ines. purified
surface antigen) ’

{influenza, split {ined. purifiea Surtace antigen)).
Manufaciurs: :

[Low:

Exp. Date:

Status: Relused

Consent Di: 09/14/2011 09:51

Consent By:

Relationship:

VIS Data:

VIS Publishied Daje:
Comments: C ) )
Adminisiered on: . .

|.ast Modified: Blfuice, Dorothy- 09/14/2011 gg:51
Adverse Reaction Occurrag: 'N- co Co
Reportag C:N-

pneumococcal polysaccharide vaccina
(PnBumocaccal)

Manutactura;

Lot

Exp. Date:

Status: Given

Cangent Di:

Consent By:

Helauunsmp:

VIS Date:

VIS Published Date:

Comments: Pl does not,lake
Administerad on:

Lasi Madified: Bifuico, Dorathy 09/14/2011 09:50
Adverse Aeaction Occurrag: N ) '
Repor e CDC: N :

BRADLEY. DONALD
Rmi-Bed:

DOV

i 2 Page 2 of 2
HHS Admit Discharge Rpt ’

Peimaiant.
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BRADLEY, DONALD-

BRADLEY, DoNALD Opt Qut: No
HUNTINGTON HOSPIT, AL
Pods Admisgion

From: 08/31/2013 17:40 To: 08/01/2013 10:27

Rm-Beg: Admit Dt:- 08°31/2013 1 7:40

Age: 30 yr Gender; M MD; Reg:stration, Emergency Room
008: !

MAN: 000710059
Roquasted: 08/02/2013 18:40

Page 1 of 1-

Peds Admission
0831/2013 07:01 TO 09012013 07:00
' 08312013 17:58 : '
Peds Physical Assessmem

HT & WT INFO - HEIGHT/LENGTH in'Inches = 70in

- HT & WT INFO - WEIGHT in kg - 70.9kg actual
HT & WT INFO - BMI - 22.4

VITAL SIGNS - TEMP #1 in F = gg.7F

VITAL SIGNS - PULSE #1 87

 VITAL'SIGNS - RESPIRATIONS = 16

VITAL :SIGN'S:'- BP (NIBP) - 106/59

VITAL SIGNS - 02 SAT % - g7+, Room air

Pain Site Mgmt -
-PAIN - PAIN LEVEL = g NRS

Manning, Susan.
08/31/2013 18:04
‘Manning, Susan
08/31/2013 18:04
Manning, Susan
08/31/2013 18:04
Manning, Susan- - -

- 08/31/2013 18:04

Manning, Susan
08/31/2013 18:04
" Manning, Susan

- 08/31/2013 18:04.

Manning, Susan
08/31/2013 18:04
‘ Manning, Susan: .- -

 08/31/2013 18:04

Manning, Susan
08/31/2013 18:04

BRADLEY, DONALD

Rm- Bed:

DOB:

Peds Adhission .

Page 1 of 1
. Parmanant ‘




Peds Nsg Documentation L
08312013 07:01 TO 03012013 07:00
08312013 17:58
Peds Hesplratory
OXYGEN - 02 SAT % = 979, Room air

Pain Site Mgmt
PAIN - PAIN LEVEL o 9 NRS

g,

*ese5g 16 of 23

BRADLEY, DONALD Opt Qut: No

HUNTINGTON HOSPITAL

Fods Ngg Documentation .

From: 08/31/2013 17:40 To: 09/01/2013 10:27
Rm-8g4q:; . Admit Dt: 0312013 1 7:40

Age: 30 Gendar: M D: Registration, Emergency Room
DOB: ACM

| MRAN:

Requested: 0810212013 1g.4¢ . Page 1 of 4

Manning, Susan
.08/31/2013 18:04

B ‘Manning, Susan
08/31/201 3:18:04 :

BF'{ADLEY‘ DONALD .
Rm Baqg: :

DOB 3 ) Page 1 of 1
Peds Nsg Documentation ) P'ez'j;f;énqm_




Neg Documentation ‘ .
08312013 07:01 To 09012013 07:00
082312013 17:55 ‘
Resplratory (19168)

OXYGEN - 02 SAT % = g7og Room air

Pain Sita Mgmt
PAIN - PAIN LEVEL = 9 NRS

" L&D Vita} Signs
TEMP #1inF < 98.7F
PULSE M =87 -

BP (NIBP) = 10g/59
)  02 SAT Y% =' 97% éodm -a.ir
Vital SIgnaM_aea_surements
TEMP #1inF = 98.7F
PULSE #1 - g7
RESPIRATIONS = 16 .
02 SAT % = 975, Room alr “
VitalsAMéasurements- .
- VITALS . TEMP #1 inF=987F . ..
VITALS - PULSE #1 67
VITALS - RESPIRATIONS .. 16

VITALS - 02 3AT % = 97% Room air

*eragg 17 of 231

'BRADLEY, DONALD Op! Out: Ng

-HUNTINGTON HOSPITAL
Nsg Oocumentation
From: 08/31/2013 17:40 . To: 08/01/2013 10:27

Am-Bed: Admit Dt 08:31:2013 17:40

Age: 30yr Gender: ¢ MD: Reg.stration, Emergancy Room
toa: Acef

MRN:

Regquestod: 08402/2013 1540 Page 1 of 1

* Manning, Susan
08/31/2013 18:04

- .Manning, Susan
: 08/31/201_3' 18:04.

Manning, Susan
08/31/2013 18.04
Manning, Susan -

. 08[31‘/201,3'18‘:04 '
Manning, Susan
08/31/2013 18:04

- Manning, Sugan .

-08/31/2013 18:04- .
Manning, Susan
08/31/2013 18:04

Manning, Susan -
08/31/2013 1804
Manning, Susan

) 08,/31/201_318,:_04_

- .Manning, Susan .

" 08/31/2013 18:04 - .
Manning, Susan
08/31/2013 18:04

© "Manning, Susan- - -
.. 08/31/2013 18:04. °
Manning, Susan
08/31/2013 18:04
Manning, Susan.
08/31/2013 18:04... .
Manning, Susan
- 08/31/2013 18:04

BRADLEY, DONALD
Rm-Bed:

DOB: oRE. Page 1 of 1

Nsg Documentation - Perrha’nqht




Cardiac Serviceg
08312013 07:01 To 084012013 07:00
0831/2013 17:58 ) '
Cardiac Services Procadure Record
HT & WT INFO - HEIGHT/LENGTH in Inches = 70in

HT & WT INFO - WEIGHT in Kg = 70.9kg actual

HT & WT INFO - BMI = 2.4

iansg

18 of 231

BRADLEY, DONALD
HUNTINGTON HOSPITAL
Cardiac Services

From; 0&/31/2013 17:40

Opt Out: No

To: 09/01/2013 10:27

Rm-Beq: -Admit Dt: 0831:2013 1 7:40 .
Age: 30yr Gende‘ M  MD: Regsiration, Emergency Room

DOB:? Acct;
MRAN: .
Requested: 08/02/2013 18:40

Page 101

Manning, Susan
08/31/2013 18:04
Manning, Susan
08/31/2013 18:04 - -
Manning, Susan
08/31/2013 18:.04 -

BRADLEY, DONALD . o Acct: I
Rm-Beg: MRN 2 G e

DOB RN
Cardiac Services

Page 1 of 1
.. Pefmanar -




Vitei Signs 1&0 Report

Vital Signg

BRADLEY, DONALD

087312013

08:00 16:00
23:59

..... ’

088312013

08:00
15.59

088312013

08:00 ' 16:00
1 5:59 23:59

"

-

08312013

00:00 07:59

08:00 15:59 [ 18:00 23°50

HEIGHT/LENGTH

a 200
17:58 SMAN.

WEIGHT in Kg

70.Skg Actual
17.56 SMAN

amt

22.4 :
17:58 SMAN

(22271 19 of 21

BRADLEY, DONALD

HUNTINGTON HOSPITAL

Vital Signs 180 Repart

From: 08/31/2013 17;40 . To: 09/01/2013 10:27

Rm-Bed: Admit Dt 08/31,/20¥3 17:40

Age: . 30 Geudaw: Registration, Emergancy Raom

Oplt Out: No

Doe: Acct:

1 MAN: ¢

Requested: 2/2013 18:40 Page 1 of 2

BRADLEY, DONALD

Rm.-Bed:

Acct; THIRS

MAN: Wi

DOB: SN

Vital Signs 1&0 Report

Page 1 of 2
. Petmanent.




Vital Signs &0 Report (continued)

Vital Signs

BRADLEY,

087312013

00:00 07:59

08:00 15:59

168:00 23:58

TEMP #1inF

_17.58 SMAN

98.7F

PULSE 1

67
.117:568 SMAN

RESPIRATIONS

L
17:58 SMAN

02 SAT %

97% Rmair
17:58 SMAN .

BF (NIBP}

106/59. .
17:58 SMAN-

ISiaff Legand

| sMAN " Manning, Susan
L

DONALD

BRADLEY, DONALD
RAm-Bed: -

20 of 21

BRADLEY, DONALD Opt Qut: No

HUNTINGTON HOSPITAL
Vitat Signs 140 Repart .
From: 08!31/2013 17:40 To: 08/01/2013 10:27
Rm-Bed: Admrt Dt 08:31/2013 17:40

Age: 30yr : Reg:stration, Emargency Room
o %

MRN
013 1340 Page 20f 2

Page 2of 2
. Permanen. -

Vital Signs 1&0 Report




BRADLEY, DONALD R ITLY) C . 21 of 21

BRADLEY, DONALD - . Opl Qut: No

HUNTINGTON HOSPITAL
Reepiratory Therapy .
‘From: 08/31/2013 17:40 To: 09/01/2013 10:27
Rm-Bed: Admit Dt 08:31,2018 17:40
Gender; M- MD: Regatration, Emergency Room
Y AcoNRISTRINE ‘
irR

Requested: 08/02/2013 18:40 o Page 1ot 1

Respiratory Therapy . )
08/31/2013 07:01 TO 09012013 07:00
Legend Charting :
08312013 17:58 .
AT Equipment (80528) o
02 SAT % = 97% Room air B Manning, Susan

-~ 08/31/2013 18:04

BRADLEY, DONALD ' : Page 1 of 1
Rm-Bed: F y Respiratory Therapy Permanant




SLDAVIT OF MALLY SEAHT




 AFFIDAVIT IN SUPPORT

' Marly Senat #8251301278
13-13 Hazen St. .
E. Elmhurst, N.Y. 11370

Re: Affidavit In Support, Docket ZNo. 2013QN052004/Ind¢No,2916=2013

: !
' To Whom It may Concern:
I, Marly Senat, defendant in the above-referenced
criminal matter, am writing this Affidavit In Support pertaining
to the above-referenced crlmlnal matter. . On September 17, 2013
I was. arrested for the follow1ng offenses: PL 160.15-4 (Robbery
in the First Degree), PL 160.10-1 (Robbery in the Second Degree),
PL 160.10-2A (Rdbbery in the Second Degree), PL 121.12 (Strang-
~ulation in the Second Degree), PL -265.03-1B (Crimina1 Possession
of a weapon in the ‘Second Degree)s PL 265.03-3 (Criminal Possess-
ion of a Weapon in the Second Degree), PL 165.45-3 ( "rlmlnal
Possession of Stolen Property in the Fourah Degree)

I, Marly‘Senatp takes and accepts full responsibility
- for the above-mentioned crimes & offenseé for which I have been
charged. 1 acknowledge and admit that the weapon was in my
sole pOSSQSbiOH as well as the stolen properﬁy. I make this
Affidavit under my own Lreeww111, free of any duress, pressure,
or coercion. I am also fully aware of what I am doing and
of the legal‘ramlflcatlons\of su;h,

- s Glly Su ﬂltted
ANTONIO MIGUEL FRAZIE
COMMISSOONERELW DEEB§

t #3825

vt z ].y sena
n s Cou a
Commission Explres Juﬁy 1 %14

SWORN TO REF

ils/M.S. ORE ME THIS

_ e
ct Attorney, Queens County A pay oW V[ 2014

HoTARY  TUBLIC

b O //{







HEADLINE: Second Department Orders New Trial, Rebuking Queens Justice's Behavior
BODY:

In a rare move for an appellate court in New York, a panel of jurists ordered a new trial for a man
from Queens this week to be presided over by a different judge, saying that Queens Supreme Court
Justice Ronald Hollie inappropriately interfered with proceedings.

The Appellate Division, Second Department said in the decision that Hollie, whose decisions have
been reversed by the appellate court on several other occasions, unfairly inserted himself into the trial
two years ago.

"There must be a new trial, before a different Justice, because the Supreme Court conducted
excessive and prejudicial questioning of trial witnesses," the decision said. "Although defense counsel
did not object to the questioning of witnesses by the court, we reach this contention in the exercise of our
interest of justice jurisdiction.”

Hollie was not immediately available to comment on the decision Thursday afternoon.

The appeal was brought by Darnell Ramsey, who was convicted on robbery charges by a jury before
Hollie in 2017. Ramsey was represented on appeal by attorneys with Robert D. DiDio & Associates in
Queens.

"Obviously I'm thrilled with the decision of the Appellate Division," DiDio said. "It was extensive
interference by the judge during the trial. Asking questions, ruling on his own objections."

Hollie, according to the decision, decided to take an active role in the trial at several different points.
He extensively questioned witnesses beyond the line of inquiry levied by attorneys in the case,
interrupted cross-examination by the defense and "generally created the impression that [he] was an
advocate on behalf of the People," according to the decision.

DiDio claimed that Hollie asked 226 questions of witnesses in 340 transcript pages from the trial. He
was accused of bolstering the credibility of witnesses in favor of the prosecution through that
questioning, the decision said.

The panel said the jury may have decided against convicting Ramsey, had Hollie not acted as he did
during the trial, even though it did not go against the weight of the evidence presented.

"In fulfilling our responsibility to conduct an independent review of the weight of the evidence, we
accord great deference to the jury's opportunity to view the witnesses, hear the testimony, and observe
demeanor," the decision said. "Upon reviewing the record here, we are satisfied that the verdict of guilt
was not against the weight of the evidence."

Hollie was also accused of siding with prosecutors more often when deciding whether to sustain or
overrule objections. According to papers filed by DiDio with the Second Department in the case, Hollie

nylawj 1
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o Sither directi); or h‘npl’éitly sustained objections from prosecutors nearly 70% of the time. But for the
defense, Hollie was said to have only sustained objections about 42% of the time.

"It was just extreme,” DiDio said. "Obviously the appellate decision agreed."

A request for comment sent to the Queens District Attorney's Office, which prosecuted Ramsey, was
not immediately returned.

It's hardly the first time a decision by Hollie has been reversed by the Second Department. As the
New York Law Journal reported last year, four of Hollie's decisions have been reversed by the appellate
court for similar behavior in the last two years alone.

In each of those cases, the Second Department highlighted Hollie's practice of interjecting himself
into trial proceedings and ordered a new trial with a different judge. That doesn't usually happen when a
state appellate court comes to such a conclusion; usually the same judge oversees the new trial.

Associate Justices Leonard Austin, John Leventhal, Sheri Roman and Robert Miller were on the
appellate panel that reviewed Hollie's decision.

e

READ MO]%E o

A Series of Rare Appellate Reversal Orders, All From One Queens Justice's Courtroom

NY Appellate Court Reverses Denial of Attorney Fees to Conservative Commentator

wIRT

Suspended WY Judge's Lawsuit Against OCA Officials Allowed to Continue by Federal Judge

LOAD-DATE: July 13,2019

o9y 4 L ‘V}jf/w
1Q9Q] “phw Shr i)
ag 2 Y W07 (vl 3 )

nylaw;j 2
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1712

ot taxed. But when the ri
nt and Vice P

such State.

Section 3. No person shall be a Senator or Representative in Con
ident and Vi

]

aims shall be held illegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation, the
provisions of this article.

Amendment XV [1870]

Section 1. The right of citizens of the United States to vote shall not be denied or

idged by the United States or by any State on account of race, color, or Previous condition
of servitude, ‘

Section 2. The Congress shall have power to enforce this article by appropriate legisla-
tion, ' ' ‘

[2] When vacancies happen in the Tepresentation of any State in the Senate, the execu-
tive authority of such State shall issue writs of election to fill such vacancies: Provided, That
the legislature of any State may empower the executive thereof to make temporary appoint-
ments until the people fill the vacancies by election as the legislature may direct.

[3] This amendment shall not be S0 construed as to affect the election or term of any
Senator chosen before it becomes valid as part of the Constitution.
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Amendment XVIII [1919]ss

Section 1. After one year from the ratification of this article the manufacture, sale,. or
transportation of intoxicating liquors within, the importation thereof into, or the exportation
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U.S. CONSTITUTION

Amendment XXII [1951]}

Section 1. No person shall be elected to the office of the President more than twice,
and no person who has held the office of President, or acted as President, for more than two
years of a term to which some other person was elected President shall be elected to the office
of President more than once. But this Article shall not apply to any person holding the office

_of President when this Article was proposed by the Congress, and shall not prevent any per-
son who may be holding the office of President, or acting as President, during the term with-
in which this Article becomes operative from holding the office of President or acting as Pres-
ident during the remainder of such term. '

Section 2. This article shall be inoperative unless it shall have been ratified as an
armendment to the Constitution by the legislatures of three-fourths of the several States with-
in seven years from the date of its submission to the States by the Congress.

Amendment XXIII {1961]

Section 1. The District constituting the seat of Government of the United States shall
appoint in such manner as the Congress may direct:

A number of electors of President and Vice President equal to the whole number of Sen-

" ators and Representatives in Congress to which the District would be entitled if it were a

State, but in no event more than the least populous state; they shall be in addition te those

appointed by the states, but they shall be considered, for the purposes of the election of Presi-

dent and Vice President, to Be electors appointed by a state; and they shall meet in the Dis-
trict and perform. such duties ‘as provided by the twelfth article of amendment.

Section 2. The Congress shall have power to enforce this article by appropriate legislation. .

Amendment XXIV {1964]

Section 1. The right of citizens of the United States to vote in any primary or other
election for President or Vice President, for electors for President or Vice President, or for
Senator or Representative in Congress, shall not be denied or abridged by the United States
or any State by reason of failure to pay any poll tax or other tax. )

Section 2. The Congress shall have power to enforce this article by appropriate legig.lation. '

A;nendment XXV [1967]

Section 1. In the case of the reinoval of the President from office or of his death or res-
ignation, the Vice President shall become President.

_ Section 2. Whenever there is a vacancy in the office of the Vice President, the Presi-
dent shall nominate a Vice President who shall take office upon.conﬁrmation by a majority
vote of both Houses of Congress. ‘ :

Section 3. Whenever the President transmits to the President pro tempore of the Sen-
ate and the Speaker of the House of Representatives. his written declaration that he is uriable
to discharge the powers and duties of his office, and until he transmiits to them a written dec-
laration to the contrary, such powers and duties shall be discharged by the Vice President as

.Acting President,

Section 4. Whenever the Vice President and a majority of either the principal officers
of the executive departments or of such other body as Congress may by law provide, transmit
to the President pro tempore of the Senate and the Speaker of the House of Representatives
their written declaration that the President is unable to discharge the powers and duties of
his office, the Vice President shall immediately assume the powers and duties of the office as

. Acting President. : .

" Thereafter, when the President transmits to the President pro tempore of the Ser}%}te
and the Speaker of the House of Representatives his written declaration that no inability
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WESTLAW

§ 6. [Grand jury;vaiver of indictment; right to counsel; informing accused; double jeopardy; self-incrimination; waiver of immunity....
NY CONST Art. 1,§ 6  McKinney's Consolidated Laws of New York Annotated  Constitution of the State of New York  Effective: January 1, 2002 (Approx. 2 pages)

M“@Kinney‘s Consolidated Laws of New York Annotated
Constitution of the State of New York (Refs & Annos)
Article I Bill of Rights (Refs & Annos)

Effective: January 1, 2002

McKinney's Const. Art. 1,8 6

§ 6. [Grand jury; waiver of indictment; right to counsel; informing
accused; double jeopardy; self-incrimination; waiver of immunity by
public officers; due process of law][Text & Notes of Decisions
subdivisions I to VI]

Currentness

<Notes of Decisions for Const. Art. 1, § 6 are displayed in‘multiple documents.>

No person shall be held to answer for a capital or otherwise infamous crime (except in
cases of impeachment, and in cases of militia when in actual service, and the land, air and
naval forces in time of war, or which this state may keep with the consent of congress in
time of peace, and in cases of petit larceny under the regulation of the legisiature), unless
on indictment of a grand jury, except that a person helid for the action of a grand jury upon
a charge for such an offense, other than one punishable by death or life imprisonment, with
the consent of the district attorney, may waive indictment by a grand jury and consent to be
prosecuted on an information filed by the district attorney; such waiver shall be evidenced
by written instrument signed by the defendant in open court in the presence of his or her
counsel. In any trial in any court whatever the party accused shall be allowed to appear
and defend in person and with counsel as in civil actions and shall be informed of the
nature and cause of the accusation and be confronted with the witnesses against him or
her. No person shall be subject to be twice put in jeopardy for the same offense; nor shall
he or she be compelled in any criminal case to be a witness against himself or herself,
providing, that any public officer who, upon being called before a grand jury to testify
concerning the conduct of his or her present office or of any public office held by him or her
within five years prior to such grand jury call to testify, or the performance of his or her’
official duties in any such present or prior offices, refuses to sign a waiver of immunity
against subsequent criminal prosecution, or to answer any relevant question concerning
such matters before such grand jury, shall by virtue of such refusal, be disqualified from
holding any other public office or public employment for a period of five years from the date
of such refusal to sign a waiver of immunity against subsequent prosecution, or to answer
any relevant question concerning such matters before such grand jury, and shall be
removed from his or her present office by the appropriate authority or shall forfeit his or her
present office at the suit of the attorney-general. '

The power of grand juries to inquire into the wilful misconduct in office of pubiic officers,
and to find indictments or to direct the filing of informations in connection with such
inquiries, shall never be suspended or impaired by law. No person shall be deprived of life,
liberty or property without due process of law.

Credits
(Amended Nov. 8, 1938; Nov. 3, 1959; Nov. 6, 1973, eff. Jan. 1, 1974; Nov. 6, 2001, eff.
Jan. 1,2002.) '

Editors' Notes
HISTORICAL NOTES
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Section is derived from Const. 1894, Art. 1, § 6; Const. 1846, Art. 1, § 6; Const.1821, Art. 7,
§7. : :

b1

a Notes of Decisions (4203)

<,

& ' ) .
McKinney's Const. Art. 1, § 6, NY CONST Art. 1,§6

Current through L.2024, chapters 1 to 213. Some statute sections may be more current,
see credits for details.

End of
Document
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= vuuvicLon overturned

¢ Example: The defendant’s conviction was overt
violated its agreement to use the defendant’s j i
sentencing; the prosecutor used it On cross-

stand. People v.' Rhem, 52 Misc. 2d 853, 276

© case remanded for sentencing . .
¢ Example: The prosecution befofe trial stated that it would offer no mﬁamﬂmg&w
defendant at trial but then, over objection and without prior notice, om.mnmm_..nmmﬂmmﬁwww‘w

B.mbibnomﬁmobom.oob&oﬁob reversed, retrial ordered: People v, Clergeot,”2
3d 87, 864 N.Y.S.2d 671 (App. Term 2008). . .

'§18:180 Absence of evidence

One or both sides at trial may fail or be unable to present certain m&m,

example, identification testimony, a missing witness, or other proof. This may, me E i

either an adverse jury charge or i
§ 9:247, Nonidentification of defen

Su..m&.awsw.n:mmmgmwmm m;.cm:wmww”mow‘ rosecution; § 19:217. - Mise
- ments common. . C I : ‘

II. OBJECTIONS AND PRESERVATION OF ERROR
§ 18:181 Preservation of error, generally

For the most part, errors allegedly
. peal as of right unl i
judge, on the record.
Udzinski, 146 A.D.2d 245, 541 N.Y.S.2d 9 (2d Dep’t 1989).

Thus, part of an attorney’s role is'to “protect the record” in this manner. Seé Peop
Paul, 212 A.D.2d 1020, 623 N.Y.S.2d-50 (4th Dep’t 1995); see also People v. Walte S5 2D,
A.D.2d 433, 674 N.Y.S.2d 114 (2d Dep’t 1998). b

The underlying purpose- of the preservation rule is.to

imely and adequate opportunity to rule on and ‘explain claims in the context;
trial and trial record.” People v. Walker, 71 N.Y.2d 1018, 530 N.Y.S.2d'103, 5
748 (1988). Raising an objection well after the issue arose in
error. People v. Rogers, 277 A.D.2d 876
- delay does not re

972 N.Y.S.2d 79

Where a judge has meﬁu&?&% ruled
as to preserve it. People v. Finch, 23

h Dep’t 2000). But a:tri

- Rosario-Boria, 110 >.U.mmﬁ.m“

.D.2d 147, 534 N.Y.S.2d-1005 (2d D
564 N.Y.5.2d 412, 553 N.E.2d 960 (1990),
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§ 18:179 : Hanpume a CRMmNaL Case N N vy,

¢ Examples: The prosecution in a homicide case was held to its agreexﬁent to Tae.
ommend dismissal of the charge if the defendant passed a polygraph test. People
Prado, 81 Misc. 2d 710, 365 N.Y.S.2d 943 (Sup 1975). 3 ‘

The prosecution refused to honor its agreement to administer a polygraph test. "ha
indictment was dismissed in the interest of justice. People v. Davis, 94 A.D.2d 810,
462 N.Y.S.2d 7 (1st Dep’t 1983). See Ch 10, Dismissal in Interests of Justice.

o conviction overturned _ : '
© Example: The defendant’s conviction was overturned because the prosecution
violated its agreement to use the defendant’s juvenile record only with reference o
sentencing; the prosecutor used it on cross-examindtion whén defendant took ihe
stand. People v. Rhem, 52 Misc. 2d 853, 276 N.Y.S.2d 751 (Sup 1966).

o case remanded for sentencing - _
¢ Example: The prosecution before trial stated that it would offer no statement ¢r

- defendant at trial but then, over objection and without prior notice, offered the state.

ment into evidence. Conviction reversed, retrial ordered. People v. Clergeot, 20 Mig.,
3d 87, 864 N.Y.S.2d 671 (App. Term 2008).

§18:180 Absence of evidence

One or both sides at trial may fail or be unable to present certain evidence, fo;
example, identification testimony, a missing witness, or other proof. This may result iy
either an adverse jury charge or an argument by opposing counsel to the Jjury. See
§ 9:247, Nonidentification of defendant at trial; § 19:208, Comment by counsel wher 1,
missing witness charge given; § 19:209, Comment by prosecution; § 19:217, Missio.o-
" ments common. o ' . . ’

II. CEJECTICONS ANDP&ESERVATZ@N CF ERROR |
§ 18:181 Preservation of error, generally -

For the most part, errors allegedly committed by a trial judge canmot be raised on ap-
peal as of right unless the issue was preserved, i.e., brought to the attention of the trizl
judge, on the record. The preservation rule is contained in CPL-470.05(2). Pecple 1.
Udzinski, 146 A.D.2d 245, 541 N.Y.S.2d 9 (2d Dep’t 1989).

Thus, part of an attorney’s role is to “protect the record” in this manner. See People v.
Paul, 212 AD.2d 1020, 623 N.Y.S.2d 50 (4th Dep’t 1995); see also People v. Walters, 251
A.D.2d 433, 674 N.Y.S.2d 114 (2d Dep’t 1998).

The underlying purpose of the preservation rule is to provide the trial court with
“timely and adequate opportunity to rule on and explain claims in the context of the
trial and trial record.” People v. Walker, 71 N.Y,2d 1018, 530 N.Y.S.2d 103, 525 N.2.24
748 (1988). Raising an abjection well after the issue arose in court does not preserve tis
error. People v. Rogers, 277 A.D.2d 876, 715 N.Y.S.2d 353 (4th Dep’t 2000). But & trivis!
delay does not require denial of the objection. People v. Rosario-Boria, 110 A.D.3d 148€,
972 N.Y.S.2d 798 (4th Dep’t 2013). See § 20:24, Insufficient to preserve some error.

Where a judge has definitively ruled on an issue, counsel need not repeat the issus £
as to preserve it. People v. Finch, 23 N.Y.3d 408, 991 N.Y.S.2d 552, 15 N.E.3¢ 307
(2014). : ’

A question of law is preserved if the point was expressly decided in response i *
protest, even though the protesting party overlooked that argument in making ¢
protest. CPL 470.05(2); People v. Ayala, 142 A.D.2d 147, 534 N.Y.S.2d 1005 (2¢ 2+

1988), order affd, 75 N.Y.2d 422, 554 N.Y.S.2d 412, 553 N.E.2d 960 (1990).
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- review. In addition,

§ 18:181

raise’ as many. grounds: as
ve the issue for appellate
not be overlooked. For

~ example, in addition to objecting to hearsay, defense counsel may also raise the denial
“of the right to confront witnesses..See People v Kello, 96 N.Y.2d 740, 723 N.Y.S.2d 111,

‘746 N.E.2d 166 (2001). See § 1

8:201, The specific objection.

- Appellate courts have imposed strict preservation rules in cnmmal cases. Dissenting
_in People v. Beasley, 16 N.Y.3d:289, 921 N.Y.S.2d 178, 946"N.E.2d 166.(2011); Judge

" Robert S. Smith commented, “This affirm srvation grounds will only encour- -

_age prosecutors in their already well-established tendency to pounce on every arguable

-

imperfection In-a defense lawyer's argument as a barrier to deciding a case on.the

“'merits.” Trial defense counsel must make objections to raise the issue on appeal, yet in .

“doing so counsel risks ‘alienating the jury by appearing Qb_at:r:uétionist.' .
Closely related to the concept of preservation-is that of waiver. An error that is

unpreserved may still be reviewed on appe

al, but-where an affirmative waiver occurs,

no appellate review will occur. Peopl_e v. Moore, 233 A.D.2d ,6'7,0;‘ 650 N.Y.S:2d 332 (3d

Dep’t 1996).
- o Practice Tip:

method, counsel sometimes may

~ ing to the jury the importance
- desire to-allow opposing counse 7 »
Delayed preservation of error, .50 long as it is still timely (made when the. judge still

ity to change the ruling), may be found: sufficient. People v. Butchino,
42 (3d Dep’t 1988). Counsel should register the objection

had an oppo

141 AD.2d 986, 530 N.Y.S.2d

" as soon as practicable. -

The court may not condition
other,; improper piece of evidence,

Dep’t 1989).

Although a prompt objection generally is the most dppropriate -
bé reluctant to do so. Reasons include fear of emphasiz-
of the objected-to question, or (with a summation) the
1to finish' without interruption. ‘ :

admissioh of evidence .upon the defendant allowing an-

A to be used. Peoplev. Jordar, 59 A.D.2d 746, 398
N.Y.S.2d 556 (2d Dep'’t 1977); cf. People ‘v.iWhite,' 155 A.D.2d 953, 547 N.Y.S.2d 768 (4th

OBJECTIONS

N

Incompetent

Irrelevant

Immaterial

Hearsay

Hearsay on hearsay
Right of confrontation
Bolstering :
Assumes fact not in evidence
Badgering witness
Argumentative

Asked and answered
Beyond the scope
Privileged

No foundation

“Goes to ultimate fact
Leading -
Form of question
Compound guestion
Best evidence
Cumulative
Unresponsive answer
Vouching for witness
Unsworn witness
1 Chain of custody
Collateral
Impeaches own witness
Speculative '
Overly broad -

@Einiqn

Narrative answer

¢ Practice Tip: The prosecution also needs to protect the record, even when a ruling .




§ 18:181 HanpLING A CRIMINAL CASE IN NEw Yoiy -

is in its favor. If the trial judge’s ruling is clearly wrong, it may be important for the
prosecutor to not exploit that ruling, thereby avoiding it from becoming an issue oy
appeal. Or, the prosecutor may need to clarify the record. ’ -

- §18:182 Preservafion of error, gemerally-—Exceptibns to preservation
requirement’ ‘ : : '

There are four categories in which an appellate court can review an unprgsérw
issue: . . S
o weight of the evidence, which only an intermediate appellate court may 'I‘_éViei
See § 24:94, Weight vs. legal sufficiency of evidence. R

o an appellate court may review an unpreserved issue in the “interest of justiee» :
which is sparingly exercised. CPL 470.15(6)(a); People v. Branch, 54 A.D.2d 99 3

387 N.Y.S.2d 581 (1st Dep’t 1976). See § 24:103, Preservation. of error: “interest q’v ;
Jjustice” review. - : . ' T

‘o variances from fundamental procedure that violate the mode of proceeding, ;
prescribed by law, see § 24:105, “Mode of proceedings” error. e

o certain specific exceptions to the preservation rule, see § 24:104, Exceptions to.pres. -
ervation rule. s

: Methods of Preserving Error
general objection » motion to reopen hearing

specific .objection |- requesting disqualification of juror
continuing objection - | requesting adverse inference instruction
exception ' ' objecting to jury instruction B
motion to strike curative and limiting instruction
'motion for mistrial =~ - - motion to withdraw guilty plea
‘preclusion of evidence . offer of proof '
'motion in'limine motion for trial order of dismissal
request for redaction ' contempt '
motion for reargument posttrial motion .

5 B
e WG

§ 18:183 Preservation of error, geherally-—Preservation through requeét__ for ;r
sanctions . I

* One way in which an issue ean be preserved is by requesting a sanction; see examples _v"
listed above. : - _ A |
But care must be taken to ask for an appropriate sanction. A request for an inap<.}.
propriate sanction that is properly. denied by the trial judge does not preserve for ap 1
peal whether the party received an appropriate sanction. People v. Spivey, 81 NYX
356, 599 N.Y.S.2d 477, 615 N.E.2d 961 (1993); People v. Pabon, 213 A.D.2d 289, 624

N.Y.S.2d 149 (1st Dep’t 1995); see also People v. Carrero, 216 A.D.2d 148, 629 N.Y.824 |
8 (1st Dep’t 1995). Where counsel rejects the court’s offer of an appropriate sanctiot,
the alleged error will not be considered on appeal. People v. Greene, 252 A.D.2d L
677 N.Y.S.2d 804 (3d Dep’t 1998). And, where the court grants the sanction that defenst }
_counsel requested, no issue may be raised on appeal to the adequacy of that sanctioi i
People v. Vasqiez, 245 A.D.2d 178, 666 N.Y.S.2d 181 (1st Dep’t 1997). v

"¢ Practice Tip: When an impr'ober matter occurs at trial, counsel will typica]ly o
request the strongest sanction. If this is not granted, it may be appropriate for counsel
to request other, lesser sanctions, to preserve the issues for appellate review. Request~
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§ 24:80 : HaNDLING A Crovmvar Case v New Yore 47|
tion proceeding is not rendered moot. People v. Maraj, 44 A.D.3d 1090, 845 N.Y.S.24 A

134 (3d Dep’t 2007). . :

Where there are collateral consequences to the conviction, e.g.,; predicate felony
status, the appeal is not moot. People v. De Leo, 185 A.D.2d 374, 585 N.Y.S.2d 629 (3d
Dep’t 1992). . ' :

V. APPELLATE STANDARDS OF REVIEW
§24:81 The preservation rule

To raise an issue on appeal, the appellant must preserve the issue. CPL 470.05(2),3‘?:'%«; 5
The party appealing must have raised a contemporaneous objection. See § 18:181, Pres- 3 |

ervation of error, generally. :
There are a number of recognized exceptions to the preservation rule.

¢ Example: The finding of a violation of probation, without either a hearing or an
admission, did not require preservation for the. defense to raise it on appeal. People v.
Montenegro, 153 A.D.3d 553, 60 N.Y.S.3d 95 (2d Dep’t 2017).

§ 24:82 Standards for appellate review

be de novo review, abuse of discretion, or plain error, among others.

- An appellate court employs certain standards in reviewing issues. The standard may i

Where a trial court has discretion in its ruling, the abuse of discretion may be

g

reviewable. People v. Crawford, 4 A.D.3d 748, 772 N.Y.S.2d 182 (4th Dep’t 2004} .

(uncharged crimes); People v. Zamorano, 301 A.D.2d 544, 754 N.Y.S.2d 645 (2d Dep’t.
2003); People v. Young, 249 A:D.2d 576, 670 N.Y.S.2d 940 (3d Dep’t 1998); People v.’
Jones, 210 A.D.2d 904, 620 N.Y.S.2d 656 (4th Dep’t 1994), order affd, 85 N.Y.2d 998;*
630: N.Y.S.2d 961, 654 N.E.2d 1209 (1995). Even in the absence -of abuse of discretio
*an intermediate appellate court in an appropriate case has the power to review facts-
and substitute its own discretion. People v. Rickert, 58 N.Y.2d 122, 459 N.Y.S.2d 734,
446 N.E.2d 419 (1983). = " ' :

§ 24:83 Standards for appe'llate reﬁew—Standdrd; jury iséues

Batson: Whether the exercise of a peremptory jury challenge was "impermis,sibl 5

based on race or other improper factor rests with the trial court, whose resolution
entitled to great deference. People v. Green, 181 A.D.2d 693, 581 N.Y.S.2d 357 (2d Dep

1992). See § 19:108, Challenging racial exclusion of prospective jurors: Ba_tsoz'b‘ v

Kentucky.

‘Challenge for cause: Whether a prospective juror can provide reasonable jury service’z_:_'f': ]
is left largely to the discretion of the trial judge, who can question and observe the’ .
person during jury selection. People v. Pagan, 191 A.D.2d 651, 595 N.Y.S.2d 486 (2d . :

Dep’t 1993). -

Harmless-error analysis is inappropriate where a juror is improperly. removéd or
where the court fails to properly conduct a hearing that is required. People v. Anderson, ... ?

1004, 670 N.Y.S.2d 147 (4th Dep’t 1998).

§ 24:84 Standards for appellate review—Standard: grand jury

So long as the e¥idence is legally sufficient, weighing the evidence is the prdviriée O_f :: "

1476

70 N.Y.2d 729, 519 N.Y.S.2d 957, 514 N.E.2d 377 ¢1987); People v. Dotson, 248 A.D2d o







§ 470.05 Determination of appeals; general criteria, NY CRIM PRO § 470.05

oy
i KeyCite Yellow Flag - Negatlve Treatment

Ploﬁ‘osed Legislation )
[

: MeKinney’s Consolidated Laws of New York Annotated
- Criminal Procedure Law (Refs & Annos) :
Chapter 11-a. Of the Consolidated Laws (Refs & Annos)
Part Two. The Principal Proceedings
Title M. Proceedings After J ndgment (Refs & Annos)
Article 470. Appeals--Determination Thereof (Refs & Annos)

McKinney's CPL § 470.05
§ 470.05 Determination of appeals; general criteria

Currentness

1. An appellate court must determine an appeal w1thout regard to technical ErTors or ‘defects which do not affect’ the substantial
rights of the parties. '

2. For purposes of appeal, a question of law with respect to a ruling or instruction of a criminal court during a trial or proceeding
is presented when a protest thereto was registered, by the party claiming error, at the time of such ruling or instruction or at
any subsequent time when the court had an opportunity of effectively changing the same. Such protest need not be in the form
of an “exception” but is sufficient if the party made his position with respect to the ruling or instruction known to the coutt,

Ytoa protest by a‘party, the court expressly decided the question raised on appeal. In additien, a party who

“or if in reponse
without success has either expressly or impliedly sought or requested.a-particular ruling or instruction, is deemed to have thereby
protested the court's ultimate disposition of the matter or failure to rule or instruct accordingly sufficiently to.raise a question

of law with respect to such disposition or failure regardless of whether any actual protest thereto was registered.

Credits
~(L.1970,¢. 996, § 1. Amended L. 1986 C. 798 §1)

Editors' Notes
 HISTORICAL AND STATUTORY NOTES
L.1986,‘c. 798 Iegislation

Subd. 2. L.1986, c. 798, § 1, in the second sentence inserted “, or 1f in‘reponse to a plotest by a party, the court expressly
.decided the question raised on appeal”.

L.1986, c. 798, § 2, provides: : :

“This act shall take effect immediately [Aug 2, 19867 and shall apply to all matters, actions or proceedmgs pending as of the
date it shall have become a law or commenced on or after such date.”

D‘erivation

Subd 1. Code Crim.Proc.1881, §§ 542 684, 764. Section 764 amended L. 1882 c. 360, § 1, L.1954, c. 806, § 11
Subd. 2. Code Crim.Proc. 1881 §§ 420-a, 455. Section 420-a added L.1946, c. 209. Section 455 derived from R.S., pt. 4,c. .
2, tit. 5, § 21,

SUPPLEMENTARY PRACTICE COMMEN TARY
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§ 470.15 Defermination of appeals by intermediate..., NY CRIM PRO § 470.15

KeyCite Yellow Flag - Negative Treatment
Proposed Legislation .

McKinney's Consolidated Laws of New York Annotated
Criminal Procedure Law (Refs & Annos)
Chapter 1 1-a. Of the Consolidated Laws (Refs & Annos)
Part Two. The Principal Proceedings
" Title M. Proceedings After Judgment (Refs & Annos)
Article 470. Appeals--Determination Thereof (Refs & Annos)

McKinney's CPL § 470.15
§ 470.15 Determination of appeals by ihtermediate appellate courts; scope of review

Currentness

-

1. Upon an appeal to an intermediate appellate court from a judgment, sentence or order of a criminal court, such intermediate
appellate court may consider and determine any question of law or issue of fact involving error or defect in the criminal court
proceedings which may have adversely affected the appellant. '

2. Upon such an appeal, the intermediate appellate court must either affirm or reverse or modify the criminal court judgment,
sentence or order. The ways in which it may modify a judgment include, but are not limited to, the following:

~ (a) Upon a determination that the trial evidence adduced in support of a verdict is not legally sufficient to establish the defendant's

guilt of an offense of which he was convicted but is legally sufficient to establish his guilt of a lesser included offense, the court

. may modify the judgment by changing it to one of conviction for the lesser offense: !

(b) Upon a determination that the trial evidence is not legally sufficient to establish the defendant's guilt of all the offenses of
which he was convicted but is legally sufficient to establish his guilt of one or more of such offenses, the court may modify the
" judgment by reversing it with respect to the unsupported counts and otherwise affirming it;

(c) Upon a determination that a sentence imposed upon a valid conviction is illegal or unduly harsh or severe, the court may
modify the judgment by reversing it with respect to the sentence and by otherwise affirming it.

3. A reversal or a modification of a judgment, sentence or order must be based upon a determiﬁation made:
(a) Up_on the law; or

(b) Upon the facts; or

(c) As a matter of discretion in the interest of justice; or

(d) Upon any two or all three of the bases specified in paragraphs (a), (b) and (c).

4. The kinds of determinations of reversal or modification deemed to be upon the law include, but are not limited to,'the_
following: S

(a) That a ruling or instruction of the court, duly protested by the defendant, as prescribed in subdivision two of section 470.05,
at a trial resulting in a judgment, deprived the defendant of a fair trial;

© 2024 Thomson Reuters. No claim to original U.S. Government Works.
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§ 200.20 Indictment; what offenses may be charged; joinder of offenses. and consolidation of indictments
NY CRIM PRO § 200.20 McKinney's Consolidated Laws of New York Annotated  Criminal Procedure Law Effective: October 1, 2019 (Approx. 3 pages)

<

- McKinney's Consolidated Laws of New York Annotated
Criminal Procedure Law (Refs & Annos)
‘Chapter 11-a. Of the Consolidated Laws (Refs & Annos)
Part Two. The Principal Proceedings
Title I. Preliminary Proceedings in Superior Court
Article 200. Indictment and Related Instruments (Refs & Annos)

Effective; October 1, 2019

McKinney's CPL § 200.20

§200.20 Indxctment what offenses may be charged; joinder of offenses
and consolidation of indictments

Currentness

1. An indictment must charge at least one crime and may, in addition, charge in separate
counts one or more other offenses, including petty offenses, provided that all such offenses
are joinable pursuant to the principles prescribed in subdivision two. )

2. Two offenses are “joinable" when:

(a) They are based upon the same act or upon the same criminal transacnon as that term
is defined in subdivision two of section 40 10; or

(b) Even though based upon different criminal transactions, such offenses, or the criminal
transactions underlying them, are of such nature that either proof of the first offense would
be material and admissible as evidence in chief upon a trial of the second, or proof of the

second would be material and admissible as evidence in chief upon a trial of the first; or

(c) Even though based upon different criminal transactions, and even though not joinable
pursuant to paragraph (b), such offenses are defined by the same or sumnar statutory
provisions and consequently are the same or similar in law: or

{d) Though not directly joinable with each other pursuant to paragraph (a), (b) or (c), each
is s0 joinable with a third offense contained in the indictment, In such case, each of the
three offenses may properly be joined not only with each of the other two but also with any
further offense joinable with either of the other two, and the chain of joinder may be further
extended accordingly.

3. In any case where two or more offenses or groups of offenses charged in an indictment
are based upon different criminal transactions, and where their joinability rests solely upon
the fact that such offenses, or as the case may be at least one offense of each group, are
the same or similar in law, as prescribed in paragraph (c) of subdivision two, the court, in
the ihterest of justice and for good cause shown, may, upon application of either a
defendant or the people, in its discretion, order that any such offenses be tried separately
from the other or others thereof. Good cause shall include but not be tlmned to situations
where there is:

(a) Substantially more proof on one or more such joinable offenses than on others and
there is a substantial likelihood that the jury would be unable to consider separately the
proof as it relates to each offense.

(b) A convincing showing that a defendant has both important testlmony to give concerning
one count and a genuine need to refrain from testifying on the other, which satlsfues the
court that the risk of prejudice is substantial.

(i) Good cause, under this péragraph {b), may be established in writing or upon oral
representation of counsel on the record. Any written or oral representation may be based

https://nextcorrectional.westlaw.com/Document/NO5252500D4AA 11 E9895B896FF5E7QC4ONiew/Fu|IText.html’?0riginationContextfdoéumenttoc&tran .
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upon information and belief, provided the sources of such information and the grounds of
. such belief are set forth.

(i) Upon the request of counsel, any written or recorded showing concerning the
defendant's genuine need to refrain from testifying shall be ex parte and in camera. The in
camera showing shall be sealed but a court for good cause may order unsealing. Any
statements made by counsel in the course of an application under this paragraph (b) may
not be offered against the defendant in any criminal action for impeachment purposes or
otherwise. ' '

4. When two or more indictments against the same defendant or defendants charge
different offenses of a kind that are joinable in a single indictment pursuant to subdivision
two, the court may, upon application of either the'people or a defendant, order that such
indictments be consolidated and treated as a single indictment for trial purposes. If such
indictments, in addition to charging offenses which are so joinable cha'rge other offenses
which are not so joinable, they may nevertheless be consolidated for the limited purpose of
jointly trying the joinable offenses. In such case, such indictments remain in existence with
respect to any nonjoinable offenses and may be prosecuted accordingly. Nothing herein
precludes the consolidation of an indictment with a superior court information.

5. A court's determination of an application for consolidation pursuant to subdivision four is
discretionary; except that where an application by the defendant seeks consolidation with
respect to offenses which are, pursuant to paragraph (a) of subdivision two, of a kind that
are joinable in a single indictment by reason of being based upon the same act or criminal
transaction, the court must order such consolidation unless good cause to the contrary be
shown. ‘

6. Where an indictment charges at least one offense against a defendant who was under
the age of seventeen, or commencing October first, two thousand nineteen, eighteen at the
time of the commission of the crime and who did not lack criminal responsibility for such
crime by reason of infancy, the indictment may, in addition, charge in separate counts one
or more other offenses for which such person would not have been criminaily responsible
by reason of infancy, if:

(a) the offense for which the defendant is criminally responsible and the one or more other
offenses for which he or she would not have been criminally responsible by reason of
infancy are based upon the same act or upon the same criminal transaction, as that term is
defined in subdivision two of section 40.10 of this chapter; or '

(b) the offenses are of such nature that either proof of the first offense would be material
and admissible as evidence in chief upon a trial of the second, or proof of the second
woutld be material and admissible as evidence in chief upon a trial of the first.

Credits
(L.1970, c. 996, § 1. Amended L.1974, c. 467, § 8; L.1980, c. 136, § 2; L.1984,¢. 672, § 1,
L.2017, c. 59, pt. WWW, § 29.)

Editors' Notes
HISTORICAL AND STATUTORY NOTES
L.2017, c. 59 legislation

Subd. 6. L.2017, ¢. 59, pt. WWW, § 29, in the opening paragraph, substituted “seventeen,
or commencing October first, two thousand nineteen, eighteen” for “sixteen”; and in par.
(a), inserted “or she" following "he".

£.2017, c. 59, pt. WWW, § 106(b), provides:

“b. sections one through thirty, thirty-one-a, thirty-one-b, thirty-two, thirty-five, thirty-six,
thirty-eight, forty-a, forty-one, forty-three, forty-four, fifty-six, fifty-six-a, fifty-six-b, fifty-seven,
fifty-nine, sixty-one through sixty-thres, sixty-five, sixty-seven, sixty-nine, seventy, seventy-
two, seventy-five through seventy-eight, seventy-nine, seventy-nine-b, eighty, eighty-one-b,
eighty-two-a, ninety-nine, one hundred, one hundred-a and one hundred one of this act
shall take effect October 1, 2018; provided however, that when the applicability of such
provisions are based on the conviction of a crime or an act committed by a person who
was seventeen years of age at the time of such offense such provisions shall take effect
October 1, 2019(.)"
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1.1984, c. 672 legislation

"'Subd. 3. L.1984, c. 672, § 1, eff. Nov. 1, 1984, designated existing text as the opening pat.;
in the opening par. as so designated, in sentence beginning “In any caée", substituted
“such offenses be tried separately from the other or others thereof” for “one of such
offenses or groups of offenses be tried separately from the other or others, or that two or
more thereof be tried together but separately from two or more others thereof' and added
sentence beginning "Good cause shall”; and added pars. (a) and (b).

Derivation

See, Code Crim.Proc.1881, §§ 278, 279."Section 279 added 1.1936, ¢. 328, § 1, derived
from former § 279, amended L.1883, c. 3086; repealed L..1936, c. 328, § 1.

SUPPLEMENTARY PRACTICE COMMENTARIES
by William C. Donnino
2017

In 2017, legislation was approved to raise the age of criminal liability--i.e., the
age that must be reached before a person may be prosecuted for an offense in

. @ criminal court and may accordingly be convicted of a crime or other offense.
L. 2017, c. 59, Part WWW. For commentary on the effective dates and scope of
the legislation and the conforming amendments to this section, see Practice
Commentary to CPL 722.10.

SUPPLEMENTARY PRACTICE COMMENTARIES -

by Peter Preiser
2010

In an odd case, where there had been no motion for severance or consolidation
to rule upon, the Court of Appeals reversed a judgment of conviction that was
Imposed pursuant to a plea-bargained waiver of indictment by holding that a
defendant who had pled guilty to a superior court information drafted pursuant
to his agreement with the People (under CPL article 190) claimed on appeal
that the superior court information improperly applied subdivision two (c) of this

- section by joining the crimes of Criminal Possession of Stolen Property and
Grand Larceny derived from different criminal transactions. People v. Pierce,
2010, 14 N.Y.3d 564, 904 N.Y.S.2d 255, 930 N.E.2d 176 [see also 2010
Practice Commentary for CPL 195.20].

Considering the two crimes charged in this case-one charging use of a bank
card obtained by false pretenses to withdraw money and the other charging an
unrelated possession of a car that had previously been stolen-one could
conclude as the Court noted that, since “in the broadest sense, both involve
misappropriated property”, the joinder fell within the loose concept of similarity’
set forth in the statutory provision. However, without further discrete analysis,
the Court opined that they were not really similar because they do not share
comparable elements and the eésential nature of the criminal conduct that was
evident from the underlying allegations was quite distinct (id., at 573-574).

The case is odd because the Court of Appeals has never before ruled upon the
validity of a joinder of counts in a superior court information pursuant to an
agreement to waive indictment and as the C‘ouu_’t indicated it paid particular
attention to the attempt of the parties to avoid the strict limitations upon
attempts by the parties to,avoid specific compliance with the statutory
provisions for waiver of an indictment (see id., at 570-571). Thus, while the
guidance set forth here may well be of help in resolving future challenges by
motion to sever or consolidate, it does not appear that the Court set forth any
specific definition of “same or similar in law”, '

PRACTICE COMMENTARIES

by Peter Preiser

https://nextcorrectional.westlaw.com/Document/N05252500D4AA11E98958BB96F F5E79C40/View/FuliText.html?originationContext=documenttoc&tran. ..
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This section provides the guidelines for determining whether separate charges
against a defendant may be joined for prosecution in a single trial. It deals only
with muitiple charges against a single defendant. Guidelines for determining
whether two or more defendants can be joined for prosecution in the same trial
are set forth in CPL § 200.40. '

Subdivision two establishes the basic criteria for joining two or more charges in a
single indictment. Subdivision three provides the court with certain authofity to
direct that one or more charges in a muitiple count indictment be prosecuted in a
separate trial. This is known as "severance”. Subdivisions four and five deal with a
situation where charges that were joinable pursuant to subdivision two are for one
reason or another alleged in separate indictments. In such case the court may,
upon application of either party, order that the indictments, or portions thereof be
tried together. This is known as "consolidation”. Finaily, subdivision six deals with
the problem that arises where a juvenile offender is charged with a mixed group of
offenses committed when he or she was under the age of sixteen -- i.e., where
there is at least one crime for which the offender would be criminally responsible
and one crime that would be treated as juvenile delinquency for processing by the
Family Court. ’ :

Analysis commences with joinder authority provided by subdivision two.
Paragraph (a) specifies the most common situation for joinder -- j.e., where the
offenses are integrally related to each other, either because they resulted from a
single act, were committed during a single continuing incident, or were integral
parts of a single criminal venture.

Paragraph (b} involves a somewhat similar concept because of the logical
connection between the joined offenses. Here, although the offenses are not
integrally related to each other, proof of one would be admissible as relevant on
trial of the other. The classic example is where proof of an entirely separate
offense, “X" would be admissible at trial of offense “A” to show motive, intent,
identity, absence of mistake or accident, or a common scheme or pian to prove‘
the defendant guilty of offense “A" (see People v. Molineux, 168 N.Y. 264, 61 N.E.
286 [1901)).

Paragraph (c) of subdivision two introduces an entirely different, and more
debatable, concept. Here there is no logical connection between the offenses.
Despite the danger of the legally unacceptable proposition that proof of one
offense establishes a likelihood the defendant committed other offenses of the
same ilk, joinders of this sort, perhaps justifiable on grounds of economy of
resources and of saving defendants from the expense of separate trials, are a
customarily approved aspect of criminal procedure both here and in federal
practice (see Rule 8 [a]), Federal Rules of Criminal Procedure), as evidenced in
opinions by courts of last resort. See e.g., Pointer v. United States, 151 U.S. 396,
400-404, 14 S.Ct. 410, 38 L.Ed. 208 (1894); People ex. rel. Pincus v. Adams, 274
N.Y. 447, 453-454, 9 N.E 2d 246 (1937), People v. Hetherington, 27 N.Y.2d 242,
245-246, 317 N.Y.5.2d 1, 265 N.E.2d 530 (1970).

Due to possible prejudice' through joinder of unrelated criminal transactions,
subdivision three vests the court with authority to order a severance where joinder
is premised on that basis. As originally enacted this did not contain any specific
criteria or special procedure to guide the court in ruling on a motion for severance.
The bare standard was “in the interest of justice and for good cause shown.” But
in 1984 an amendment specified the two grounds for prejudice spelled out in
paragraphs (a) and (b) culled from various prior judicial opinions. Note however
that these two circumstances are not exclusive: the statute still expressly provides
that the basic standard for. severance is the interest of justice and good cause
shown. The amendment simply specifies these two circumstances as grounds
which, if shown, definitely meet thg test. '

Research discloses that severance is rarely granted. An example of a justifiable
request for severance under paragraph (a) of subdivision three would be where
“identification is in issue and the People's evidence as to the identity of the culprit
is much stronger on one charge than it is on the other (see e.g., People v. Forest,
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50 A.D.2d 260, 261-262, 377 N.Y.8.2d 492 [Ist Dept., 1975]). An example to
ilustrate paragraph (b) of that subdivision would be a situation where the
possibility of devastating impeachment by cross-examination may justify a
defense decision to refrain from testifying on one of the charges, but not on the
other, or may be outweighed by the need for the defendant's testimony on the
other charge. See People v. Lane, 56 N.Y.2d 1, 10,451 N.Y.S.2d 6, 436 N.E.2d
456 (1982). Perhaps the reason for the paucity of successful attempts at
severance is that courts require a concrete demonstration of a factual basis for
undue prejudice, which cannot be achieved simply by confabulating the
circumstances set forth in (a) and (b). Thus for example, in People v. Lane, supra,
the Court held that a desire to refrain from testifying on one of two charges simply
to take advantage of a perceived weakness in the People’s case on that charge
was insufficient, because it did not shaw defendant would be unduly prejudiced by
giving testimony thereon (56 N.Y.2d at 10). : '

i

-Before turning to the subject of consolidation, observe that paragraph (d) of
subdivision two permits a sort of commingling or cross-joinder so that additional

~ offenses may be added if they are joinable under any of the first three rationales -
(a), (b) or (c) -- to any one of the offenses aileged in the indictment, even though
they are not joinable to any of the others under those rationales. This provision
was not in the old Code or in the original version of the proposed CPL (see §
100.20 of 1967 proposal). it was added without explanation to the 1968 study bill
and it does not appear to have been the subject of any published judicial opinion.

Subdivisions four and five deal with consolidation of separate indictments or
consolidation of particular charges made in separate indictments to be prosecuted
at a single trial. Consolidation can perhaps best be understood by cbserving three
basic differences between it and severance.

First, an application for severance -- though available to either side.-- usually is a
defense effort to be relieved of a joinder of multipie charges alleged in a single
indictment that was drafted by the prosecutor as legal advisor to the Grand Jury.
Consolidation, on the other hand, usually involves a situation where separate
indictments, based upon different incidents, are returned at varying times prior to
trial. The application here most commonly would be by the prosecutor, seeking to
combine the various charges for a single trial.

Second, a court only has authority to grant severance in a case where the joinder
of charges was made'pursuant to paragraph (c) of subdivision two -- /.e., that the
offenses are defined by the same or similar statutory provisions, But consolidation
may be granted for any charges that could have been joined pursuant to any of
the paragraphs of subdivision two. Thus a court's authority to consclidate is
broader than its authority to sever.

Third, the Court of Appeals has pointed out that the standard to be applied on an
application for severance ~- i.e. “in the interest of justice and for good cause
shown” (see subd. 3) is different from the standard to be applied for consolidation,
which is committed simply to the sound discretion of the trial court to be exercised
by “weigh[ing] the public interest in avoiding duplicative, lengthy and expensive
trials against the defendant's interest in being protected from unfair disadvantage”
(see People v. Lane, supra, 56 N.Y.2d at 7-8).

Finally, on the subject of consolidation, note the circumstance in subdivision five
that requires consolidation on application of the defendant, unless good cause to
the contrary be shown. The purpose of this is to prevent the prosecutor from
splitting up charges that arose out of a single act or criminal transaction into two
or more indictments to be tried separately with the aim of subjecting the defendant
to multiple trials and thereby increasing the chances for eventual conviction. The
provision heré gives the defendant an option to move for consolidation; and a
separate CPL provision bars subsequent prosecution of the unconsolidated
charge if it should ultimately be determined that the application to consolidate was
improperly denied (see CPL § 40.40 and Practice Commentaries thereunder).

Subdivision six is designed to deal with a problem that arises where a young
person is charged with two or more offenses committed while under the age of

https://nextcorrectional.westlaw.com/DocumenUN05252500D4AA11E98958BQGVFF5_E7QC40Niew/FuIIText.html’.7originationContext=documenttoc&tran‘.. 5/6



https://nextcorrectional.westlaw.com/Document/N05252500D4AA11E9895BB96FF5E79C40/View/FullText.html?originationContext=documenttoc&tran

8/5/24, 4:13 PM § 200.20 Indictment; what offenses'may be harged; joinder of offenses and consalidation of indictments | WestlawNext

sixteen and is criminally responsible as a juvenile offender for at least one of the
offenses (see CPL § 1.20[42] and Penal Law § 30.00), but the other less serious
offenses are classified as juvenile delinquency ordinarily dealt with by the Family
Court. Here, in order to avoid bifurcation of the charges -- which would raise an
issue regarding multiple prosecutions for the same transaction (see CPL § 40.40)
- paragraph (a) specifies that, where a juvenile delinquency charge arises out of
the same act or criminal transaction as the juvenile offender criminal charge, it
may be joined with the juvenile offender charge for trial. Paragraph (b).deals with
situations where evidence of an offense chargeable as juvenile delinquency would
be admissible as evidence in chief upon trial of the juvenile offender criminal
charge. Guidance as to the appropriate disposition where the defendant is found
guilty of both the criminal and the juvenile delinquency offenses, or is found guilty
of the latter but not the former, is set forth in CPL. § 310.85.

" Notes of Decisions (569)

McKinney's CPL § 200.20, NY CRIM PRO § 200.20
Current through L.2024, chapters 1 to 213. Some statute sections may be more current,
see credits for details. '

End of © 2024 Thomson Reuters. No claim to original U.S. Government Works.
Document, . '
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§ 210.25 Motion to dismiss indictment; as defective
NY CRIM PRO § 210.25 McKinney's Consolidated Laws of New York Annotated ~ Criminal Procedure l.aw (Approx. 2 pages)

: McKinney's Consolidated Laws of New York Annotated
' Criminal Procedure Law (Refs & Annos) )
Chapter 11-a. Of the Consolidated Laws {Refs & Annos)
Part Two. The Principal Proceedings
Title I. Preliminary Proceedings in Superior Court
Article 210. Proceedings in Superior Court from Filing of Indictment to Plea
(Refs & Annos)

McKinney's CPL § 210.25

§ 210.25 Motion to dismiss indictment; as defective

Currentness

An indictment or a count thereof is defective within the meaning of paragraph (a) of
subdivision one of section 210.20 when:

1. It does not substantially conform to the requirements stated in article two hundred;
provided that an indictment may not be dismissed as defective, but must instead be
amended, where the defect or irregularity is of a kind that may be cured by amendment,
pursuant to section 200.70, and where the people move to so amend; or

2. The allegations demonstrate that the court does not have jurisdiction of the offense
charged; or

3. The statute defining the offense charged is unconstitutional or otherwise invalid.

Credits
(L1970, c. 996, § 1.)

Editors' Notes
HISTORICAL AND STATUTORY NOTES
Derivation

Section derived from Code Crim.Proc.1881, §§ 281, 284, 313, 323, 402. Section 284
amended L.1941, c. 255, § 12. Section 313 amended L.1897, ¢. 427, § 1; L.1960, c. 551, §
3. Section 323 amended L.1945, ¢. 629.

PRACTICE COMMENTARIES
by Peter Preiser

This section delineates one ground for dismissal of an indictment -- /.e., a defect
that can be seen by analysis of the allegations as set forth on the face of the
instrument.

For an analysis of the requirements of CPL Article 200, see the Practice
Commentaries for the various sections of that Article. Possible jurisdictional
defects are analyzed in the Practice Commentaries for CPL Articles 10 (dealing
with subject matter jurisdiction) and 20 (pertaining to geographical jurisdiction).

: Notes of Decisions (86)

McKinney's CPL § 210.25, NY CRIM PRO § 210.25

Current through L.2024, chapters 1 to 213. Some statute sections may be more current,
see credits for details.
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