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‘United States Court of Appeais

FOR THE
SECOND CIRCUIT

At a stated term of the United States Court of Appeals for the Second
Circuit, held at the Thurgood Marshall United States Courthouse, 40 Foley Square,
in the City of New York, on the 5" day of August, two thousand twenty-four.
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Circuit Judges. -

Jose Bernazard,
Petitioner*—Appéllant,
V.
Superintendent, Mark Miller,

Réspondent—Appellee.

Appellant, proceeding pro se, moves for a certificate of appealability and in forma pauperis status.
Upon due consideration, it is hereby ORDERED that the motion is DENIED and the appeal is
DISMISSED because Appellant has not “made a substantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c); see Miller-El v. Cockrell, 537 U.S. 322, 327 (2003).
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: IN CLERKS
US DISTRICT GOURT EDNY

* MAR 18 2074

UNITED STATES DISTRICT COURT | . BROOKLYN OFFICE -
EASTERN DISTRICT OF NEW YORK - = «

JOSE BERNAZARD, | ‘ JUDGMENT

: , Petitioner, . ‘
v. | - - 22-CV-3176 (PKC)

SUPERINTENDENT MARK MILLER,

Respondent.

: X - ‘
A Memorandum and Order of the Honorable Pamela K. Chen, United States District

Judge, having been ﬁled on March 15, 2024, denying the petition fof a writ of habeas corpus,
pursuant to 28 U.S.C. § 2254; deﬁying the issuance of a certiﬁcaté of appealability, 28 U.S.C. §
2253(c)(2); certifying pursuant to 28 US.C. § 25 1915(a)(3), that any éppéal from this Order .
would not be taken in good faith, and denying in forma pauperis status i§ denied for purpose of an
appeal, Copbedge v. United States, 369 U.S..438, 44445 (1962); it is

ORDERED and ADJUDGED that the petition for a writ of habeas corpus, pursuant to 28

U.S.C. § 2254 is denied; that no certificate of appealability shall issue, 28 U.S.C. § 2253(c)(2);

that pursuant to 28 U.S.C. § 25 1915(a)(3), any appeal from this Order would not be taken in
good faith; and tha'tw in forma pauperis status is denied for purpose of an appeal. Coppedge v.
United States, 369 U.S. 438, 444-45 (1962).

Dated: Brooklyn, New York : : Brenna B. Mahoney
March 18, 2024 » Clerk of Court

/;/Jalitza Poveda
Deputy Clerk




State of Aew Pork
Court of Appeals

BEFORE: HON. ROWAN D. WILSON_,' Associate Judge

THE PEOPLE OF THE STATE OF NEW YORK,

v Respondent, ORDER
-against- ' - DENYING
LEAVE
JOSE BERNAZARD,
Appellant.

Appellant having applied for leave to appeal to this Court pursuant to Criminal Procedure
Law § 460.20 from an order in the above-captioned case;*
UPON the papers filed and due deliberation, it is

ORDERED that the application is denied.

==

Associate Judge

Dated:  MAR 18 2021

*Déscription of Order: Order of the Supreme Court, Appellaté Division, Second Department,
dated November 25, 2020, modifying a judgment of the Supreme Court, Queens County,
rendered May 19, 2016, and as so modified, affirming the judgment.
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2016-05886 DECISION & ORDER

The People, etc., respondent,
v Jose Bernazard, appellant.

(Ind. No. 1764/13)

Paul Skip Laisure, New York, NY (Ronald Zapata of counsel), for appellant.

Melinda Katz, District Attorney, Kew Gardens, NY (Johnnette Traill and Michael J.
Curtis of counsel), for respondent.

Appeal by the defendant from a judgment of the Supreme Court, Queens County
(Deborah Stevens Modica, J.), rendered May 19, 2016, convicting him of attempted murder in the
second degree, burglary in the first degree, attempted assault in the first degree, assault in the second
degree, stalking in the first degree, aggravated criminal contempt (two counts), assault in the third
degree (two counts), criminal obstruction of breathing or blood circulation, criminal trespass in the
second degree, criminal mischief in the fourth degree, and criminal contempt in the second degree
(three counts), upon a jury verdict, and sentencing him to a determinate term of imprisonment of 25
years to be followed by a period of postrelease supervision of 5 years on the conviction of attempted
murder in the second degree, a determinate term of imprisonment of 25 years to be followed by a
period of postrelease supervision of 5 years on the conviction of burglary in the first degree, a
determinate term of imprisonment of 15 years to be followed by a period of postrelease supervision
of 5 years on the conviction of attempted assault in the first degree, a determinate term of
imprisonment of 7 years to be followed by a period of postrelease supervision of 3 years on the
conviction of assault in the second degree, a determinate term of imprisonment of 7 years to be
followed by a period of postrelease supervision of 3 years on the conviction of stalking in the first
degree, indeterminate terms of imprisonment of 2 to 7 years on the convictions of aggravated
criminal contempt (two counts), and definite terms of imprisonment of 1 year each on the
convictions of assault in the third degree (two counts), criminal obstruction of breathing or blood
circulation, criminal trespass in the second degree, criminal mischief in the fourth degree, and
criminal contempt in the second degree (three counts), with the sentences imposed on the convictions
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of attempted murder in the second degree, burglary in the first degree, assault in the second degree,
and aggravated criminal contempt under count 28 of the indictment to run consecutively with each
other, and with all other sentences to run concurrently to each other and to those consecutive
sentences.

ORDERED that the judgment is modified, as a matter of discretion in the interest of
justice, (1) by vacating the conviction of assault in the second degree, vacating the sentence imposed
thereon, and dismissing that count of the indictment, (2) by reducing the sentence imposed on the
conviction of burglary in the first degree from a determinate term of imprisonment of 25 years to be
followed by a period of postrelease supervision of 5 years to a determinate term of imprisonment of
10 years to be followed by a period of postrelease supervision of 5 years, and (3) by directing that
the consecutive sentence imposed on the conviction of aggravated criminal contempt under count
28 of the indictment shall instead run concurrently with the consecutive sentences imposed on the
convictions of attempted murder in the second degree and burglary in the first degree; as so
modified, the judgment is affirmed.

We agree with the defendant’s contention that the evidence was legally insufficient
to support his conviction of assault in the second degree. While the defendant failed to preserve this
challenge, we reach it in the exercise of our interest of justice jurisdiction (see CPL 470.15[6][a]).
Viewing the evidence in the light most favorable to the prosecution (see People v Contes, 60 NY2d
620, 621), it was legally insufficient to establish, beyond a reasonable doubt, that the child
complainant sustained a “physical injury” within the meaning of Penal Law § 10.00(9). Physical
injury is defined as “impairment of physical condition or substantial pain” (Penal Law § 10.00[9]).
The several witnesses described only a minor injury, stated variously that they saw “a redness” on
the child’s cheek, or a slight swelling under his eye and cheek, or a bruise to the right cheek, which
was treated with a cold pack. Nor did the record support a finding that the child complainant
experienced substantial pain because he experienced only tenderness for one to two hours after the
incident. Accordingly, there was insufficient evidence that the child complainant suffered a
“physical injury” within the meaning of Penal Law § 10.00(9) (see People v Fews, 148 AD3d 1180,
1181-1182; People v Perry, 122 AD3d 775, 776; People v Boley, 106 AD3d 753, 753-754; People
v Baksh, 43 AD3d 1072, 1073-1074; People v Richmond, 36 AD3d 721, 722). We therefore vacate
the defendant’s conviction of assault in the second degree and the sentence imposed thereon and
dismiss that count of the indictment.

Contrary to the defendant’s contention, we agree with the Supreme Court’s admission
of the grand jury testimony of the adult complainant, as well as her June 17,2013 recorded statement
to an assistant district attorney, during the People’s case. Prior testimony of a witness may be
admitted as direct evidence at trial where the witness is unavailable, or is unwilling to testify, or is
" influenced to give false trial testimony, thereby being rendered effectively unavailable (see People
vSmart,23NY3d 213, 220; People v Geraci, 85 NY2d 359, 366). The evidence must establish that
the witness’s unavailability or unwillingness was procured by intentional misconduct on the part of
the defendant which was aimed at preventing the witness from testifying truthfully (see People v
Smart, 23 NY3d at 220; People v Geraci, 85 NY2d at 366). The People bear the burden of
establishing at the Sirois hearing (see People v Sirois, 92 AD2d 618), by clear and convincing
evidence, that the defendant engaged in conduct aimed at preventing the witness from testifying and
caused that witness’s decision not to testify or to plead the Fifth Améndment (see People v McCune,
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98 AD3d 631, 632). “‘Recognizing the surreptitious nature of witness tampering and that a
defendant engaging in such conduct will rarely do so openly, resorting instead to subterfuge, the
court can rely on and the prosecution can use circumstantial evidence in making the requisite
determination’” (People v Leggett, 107 AD3d 741, 742, quoting People v Encarnacion, 87 AD3d
81, 87; see People v Geraci, 85 NY2d at 369). Misconduct is defined “broadly to include
intimidation and bribery, and the use of a relationship to improperly procure a witness’s silence”
(People v Encarndcion, 87 AD3d at 86 [citation omitted]; see People v Jernigan, 41 AD3d 331,
332).

Here, at the Sirois hearing, the People established that the adult complainant was fully
cooperative with the prosecution from the. day of the incident in June 2013 until the end: of
September 2013. The adult complainant gave a recorded statement to an assistant district attorney
(hereinafter the ADA) on June 17, 2013, and testified for the People before the grand jury in June
and July 2013. Further, the adult complainant always returned the ADA’s phone calls prior to the
end of September 2013. The People further established, by clear and convincing evidence, that the
defendant began calling the adult complainant from Rikers Island at the beginning of September
2013 in violation of a full order of protection. A total of 67 calls were made to the adult complainant
between September 10, 2013, and October 14, 2013, and the actual content of 16 of those calls was
played at the hearing. The defendant frequently called the adult complainant from 3 to 11 times a
day; in 5 of the recorded telephone calls, the defendant told the adult complainant not to cooperate
with the prosecutor; the defendant frequently used emotional manipulation by repeatedly telling the
adult complainant how much he loved, missed, and needed her; the defendant further played on the
adult complainant’s guilt by telling her how much pain he was in, that he did not deserve the
punishment that he was receiving, and that it was now time for her to give him all of her love. The
People further established that by October 21, 2013, the adult complainant would not cooperate with
the People, making changed statements requiring the prosecution’s need to file two Brady
disclosures (see Brady v Maryland, 373 US 83). Under the circumstances of this case, the People
established, by clear and convincing evidence, that the defendant wrongfully made use of his
relationship with the adult complainant to pressure her to change her testimony-(see People v
Leggert, 107 AD3d at 741-742; People v Encarnacion, 87 AD3d at 87-89; People v Jernigan, 41
AD3d at 332-333; People v Major, 251 AD2d 999, 999-1000).

The Peoplé met their burden of proving the legality of consecutive sentences by
establishing that the convictions arose out of separate and distinct criminal acts (see People v
Laureano, 87 NY2d 640, 643; People v Brown, 80 NY2d 361, 364; People v Brathwaite, 63 NY2d
839, 843). ' '

However, the sentence imposed was excessive to the extent indicated herein (see
People v Suitte, 90 AD2d 80).

BALKIN, J.P., COHEN, HINDS-RADIX and CONNOLLY, JJ., concur.
ENTER:

Aprilanne Agdstin
Clerk of the Court

November 25, 2020
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Appeal Filed by Bernazard v. Miller, 2nd Cir., April 10, 2024

2024 WL 1142235
Only the Westlaw citation

~ is currently available.
United States District Court, E.D. New York.

~Jose BERNAZARD, Petitioner,
v.

Superintendent Mark
MILLER, Respondent.

22-CV-3176 (PKC)
I .
Signed March 15, 2024

Attorneys and Law Firms
Jose Bernazard, Stormville, NY, Pfo Se.

Margaret Ann Cieprisz, NYS Office of
Attorney General, New York, NY, New York
State Attorney Generals Office, Queens County
District Attorneys Office, for Respondent. -

MEMORANDUM & ORDER

PAMELA K. CHEN, United States District
Judge:

*]1 Petitioner Jose Bernazard (“Petitioner”),
appearing pro se, petitions this Court for a
writ of habeas corpus pursuant to 28 U.S.C. §
2254, Petitioner challenges his convictions for
second-degree attempted murder under New
York Penal Law §§ 110 and 125.25(1) and first-
degree burglary under New York Penal Law §
140.30(2), and his revised aggregate sentence
of 35 years’ custody entered on November
25, 2020 by the Appellate Division, Second
Department. (See Petition (“Pet.”), Dkt. 1, at 1-

“@Adﬂf‘ g

6.) For the reasons set forth below the petltlon
is denied. - A .

A

On June 16, 2013, Petltlone:r was arrested
after an altercation in the hQ'me of Chr1st1na.
Rodriguez (“Rodriguez”), IQY%V%{%‘GUUOHCI‘
Rodriguez, Rodriguez's mlm mimand an
off-duty New York City Polige. ‘Dgpartment
(“NYPD”) officer, Joseph -,,J?Q,Ch ~(“Officer

Koch”). (See Tr.2 %, Dkt. 11-5;at ECF 1625:1—
15; id. at ECF 1416:24—25.)"rE‘«*IE-"«ﬁ&:'i.E ¢ 5,

In 2011, Petitioner and Rodnguez dated and
they lived together for appr0x1mate1y a month
before Rodriguez told Petitipner:to move out.
(See id. at ECF 1229:ll—lZ}&i%&g:):’anﬂanuary
26, 2012, after Petitioner Lhad moved out,
Rodriguez and her son wegesin: their home,

“asleep, when Petitioner wdkiéhRoditguez by

punching her in the face !#id %ﬁﬁﬁ?ﬂg her.
(Id. at ECF 1231:21-1233: 255‘531(0dr1§"uezs son
alerted their landlord who lived, upstairs, who
then called the police, which:led to Petitioner
being arrested. (See id. at BORG1233115-25))
Rodriguez subsequently re¢diwéd: an order of
protection against Petitionet™ (See id. at ECF
1234:11-15.) -
et

Petitioner repeatedly v1olatem: :the’ *protecnon
order. On March 23, 2012 -Petitioner
approached Rodriguez on thestreet; and when
Rodriguez refused to talk Rbffﬁm,kﬂ“etltloner
slapped Rodriguez in the “f&%@}‘?@% Tr. 2,
Dkt. 11-5, at ECF 1235:6-194%%: )’7Pet1tloner
fled, and Rodriguez called “the police. (/d.
at ECF 1236:8-11.) On March 25, 2012,

CWESTLAW  © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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Petltlonejr ap ear‘ed outside -of Rodriguez's
home seeigrrl@tno ,t;ﬁk to her, causmg Rodriguez
to run inside-‘and' to ultimately file a police
report. (Id. -at*:ECF 1237:3-21.) On July
© 18, 2012} Petlﬂoner repeatedly texted and
called Rodrlguez prompting Rodrlguez to ﬁle
another policé report. (Jd. at ECF 1238: 11—25)
And on December 15, 2012 Petitioner again
approached Rodrlguez on the street this fime
punching ‘her+ 1n the face until Rodrlguez fell
to the ground after which Petitioner continuéd
assalhng her." (]a’ at ECF 1239 :4-25) When
Petitionér eventually left, Rodrlguez called the
police. \du, APEREIE1 240: lo-15y
eekingio, qal o '

*2 These: eventsicame to a-head on June 16,
2013. That dayePétitioner entered Rodnguez S

home through,amlopen window after Rodrigliez

refused fo" speak t6 ‘him or the phone: (Tr.
1, Dkt." 11-4, atrECF 462:12-24; id." at ECF:

1157:14-22;-Trix2; Dkt. 11-5, at ECF 1248:7—

14.) Petrtmonemﬂneat Rodriguez and’her son;

inflicting & iaceratﬂton on Rodrlguez s head and
bruising her’ sons face. (See Tr. 2, Dkt. 11- 5,
at ECF 1243: 1721248 :5;

4.) Rodmguez.stson fled outside and yelled for

help. (SGEHCERBCF 1622:10-1623: 3)

s j‘(ip@‘no tal

NYPD @fﬁoer,f‘:f{Koch who was off” duty,

was 51tt1ng vatkide two doors down from»

Rodrrguezs ho‘u‘ser(See id. at ECF 1612:1-11;
id at ECE'1616'2T-1616: 6, id. at ECF 1621:4—

10.) Upon hearitig Rodriguez's screams and

her son's<.cries:for help, Officer Koch ran
to Rodriguezshome and ‘entered, where he
encounterédPetitfoner holding Rodriguez-by
the neck.”(Seexid. at ECF 1621:18-23; id. at
ECF 1625:18-1626:4.) Officer Koch drew the
gun he wvas.: camymg and a struggle ensued,
during 3 ﬂ&"&ﬁ@h ﬁ?@lﬁmner grabbed the gun, tried

to pointf’ 1t* t“@fﬁcer Koch's chest less than-a
oeznerE

P T

id. at ECF 1249: 1—'

foot away, and said to Officer Koch, “[N]Jow
I am going to kill you, too.” (See id. at ECF
1631: 3-25.) In the struggle; both Petltroner
and Officer Koch were ‘shot, * (Id. at ECF'
1633:9-12; id. at ECF 1635:16-19.) The police
arrived, and Petitioner was atrested. (See"id.
at ECF 1416:24-25; id. at ECF 1637:12-14.)
Rodriguez and Officer Koch were takén to the
hospital and treated for their 1nJur1es (Tr 1,
Dkt 11 4 at ECF 460 21—461 5; Tr. 2 Dkt
115atECF1638617) |

IE: Rod¥iguei's Iniitial’ Cooperatlon W1th th’ "
DlStl‘lCt Attomey S Office SRR i

,‘ Lok R

The next - day, whrle Rodrlguez was - still in

 the:hospital;" Queens County Assistant District

Attorney (“ABA”) Michelle . Kaszubai(“ADA.
Kaszuba?) audio-recorded a sworn statemsnt’
by*Rodriguez regarding the:incident. (Tr.:.2,
Dkt: 11-5, at ECF 1206:1-1209:21.) Rodriguez-
was. cooperative: during .the: interview. - (/.-
at ‘ECF'.11206:10-24.). Several .. ddys ~after-
Rodriguez- left the hospital;” Queens Gounty
ADA Keshia Espinal (*ADA Espinal”) met
with Rodriguez' as well. (See Tr. 1, Dkt
11-4, at-ECF 434:16-19; id. at 'ECF 462:13—
17.) Rodriguez was' “nice and plé4sant,”

“complied]” ‘with ADA Espinal's questions,
and explai'n‘ed that she was tired of Petitiotier' §
abuse. (Id. at ECF-434: 22—435 13 zd at ECFn
43611—24) R

As ‘requested by the District Attorney's Office,
Rodriguez testified before a grand jury in-the -
Supreme Court of the State of New York;.
Queens County, :on June 20, :2013 .and "on
July: 8,:2013. (See id. at ECF 441:10-12;
id. at ECF 446:6-10; id. at ECF 464:23—
25.) Rodriguez testified- about her  history
with Petitioner, including the January 26,

-1t
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2012, March 23, 2012, March 25, 2012,
July 18, 2012, December 15, 2012, and June
16, 2013 incidents. (See id. at ECF 437:3-
441:13.) The grand jury indicted Petitioner for
offenses committed on each of those dates. (/d.;

Indlctments Dkt. 11-2, at SR 194—217 )
III Rodrlguez s Change of: Heart

Around September 23, 2013 whlle the Dlstuct
Attorneys Office's investigation of Petltloner
was continuing, ADA Espinal notrced that
Rodriguez had .not -returned  one . of ADA

Espinal's phone calls, which was . unusual:

| (See Tr. 1, Dkt. 11-4, at ECF 4502 19.) In
an effort-to determine what' was - going ot
ADA Espinal.- subpoenaed ;Petitioner's "visitor
logs, telephone logs,.and.recorded telephone
calls from Rikers Island;' where Petitioner-was
being held. (Jd. at:ECF:450:4-5;:id. .at- ECF:
450:20-452:21;"id. at- ECF ' 469:20-470:9.)
ADA Espinal recognized Rodriguez's :phone
number from ‘the call records and.Petitioner's
and Rodriguez 's voices-on the recorded. calls.
(See id. at ECF 452: 19—21 D) NS

*3 ADA Espmal subpoenaed Rodrlguez to
meet. w1th her on October. 21, 2013. (/d. at
ECF 453 15-20.) When they met, Rodriguez's
demeanor was completely different. from
thelr prior rnteractlons:_.([d. at ECF, 453:23—-
25.) Rodriguez was now “[n]asty, very
confrontational,” “couldn't look [ADA Espinal]
in.the.eye,” and “refus[ed] to answer any
questions.” (Id. at ECF 454:1-2; id. at. ECF
474:9-14;.id. at ECF 475:3-10.) Rodriguez
told ADA Espinal.that she had.to leave: for an
appointment, but ADA. Espinal saw:Rodriguez
later that day sitting in the courtroom for: one
of. Petitioner's pre-trial hearings. (/d. at ECFE
455:19-456:3; id. at. ECF 475:6-15.) ADA

Espinal ended up submlttmg’a mdy drsclosure
to Petitioner's counsel basedworr Rodriguez's
changed behavior and their bﬁk&fconversatron
(Id at ECF 454:3-7.) pm(@({mf&,

PR
ADA Espmal and Rodrlguez did not speak

agaln until August 12, 2014 "'hen Rodrlguez

Aeopy of her
order of protectlon agamst,'fli,e;;tib‘nevr (/d. at
ECF 456: 4-457:5. ) Durmg that bonversatlon
Rodrlguez began telling ADA Esplnal ‘a

completely dlfferent version of what happened”

drunk, he was steppmg over his"feet drunk and
that had he identified h1mself?‘§§§% polrce officer,
this wouldn't have happenep%g @%b;wbat ECF

© 457:1-5; id..at ECF 479:7— Pﬂx)xRbdn%‘uez said

that she would testify only as? to whatPetitioner
did to. her. (/d. . at. ECF 479 11-13.) -ADA
Espinal filed a second Brady.drsgloSure based
on Rodrlguez s remarks. (Id o "ECF 457 6-9.)

.L .|
IV Sirois Hearing and Petltloner s Contacts
with Rodriguez e
Given Rodrlguezs sudden §reﬁcer{’ce about
testifying, the prosecutxon Fsought a Sirois
hearing to determine whetéler Rodrlguezs
sworn statement to ADA P%Igﬁ" 5
134
testlmony before the grar:rﬂ,xx;;ury»L éould be

admitted at trial.* (/d. at ECE 395:2-3. ). At
the hearing; which was h'ell'd -across . three
days on July 20, 2015, September 11 2015,
and September 25, 2015, rthe court heard
evidence- that Rodriguez had _,i"lly cooperated
with the prosecution fromthe date of the

June 2013 incident through; September 2013,

when Petitioner began calhng",Rodrrguez from

Rikers. Island despite the order of protectron

WESTLAW © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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at ECF 434 20—435 13; id. at ECF 446:14—
25; id. at ECE; 451 11-13.) In those recorded
calls, 16 of whrch were played at the Sirois
hearing, (id. at ECF 424:3-425:15), Petitioner
told Rodriguez throughout "September 2013

not to “say anyghing that's gonna be towards™

Petitionegsin copr; (Reply,” Dkt. 15; at 6);
advrsed'R‘bdng“ﬁezt to' “never testify agamst
[Pet1t1oner] 1ty gbhirt,” (za’ ); told Rodriguez to

“Stay "away” " ¥rorn the prosecutor (zd ); cr1ed\

told Rodriguez. he;loved her, and complained to

Rodr1guez about Bettirig nothmg back” from:
her in’response,;’ (see id.); told Rodrigiez he

was scared of losrng her and tiring of telling
her he loved her ‘tgzd at 8); and told Rodnguez
she was h1s mdst Important witness, (id. at 9).
The court heard ev1dence that by several weeks

before the October 21, 2013 meeting . between:
ADA Espinal . and Rodriguez,. Rodriguez told:

Pet1t1oner that‘§i&-was helping him “because
t's thef rllgnlﬂﬁﬁﬁg to. do,”, (id. at '11). The

court alsy’ h’éalrﬁl“bwdence that by the. time

of the October Zl 2013, meeting, Rodriguez
was no longer w1ll1ng to cooperate with the
prosecutién, "(§’é‘ fd ).

*4 At the conclusron of the | Szrols
hearing, ‘the co‘uf;t held that the prosecutron
had establlsheﬂ not only by clear and
convincing: efwdence but overwhelmmgly,
that the defendant began calling [Rodriguez]
from . R1kers JIsland ... 1n "violation of a
full order Loﬁt‘plo&;ecnon and that, in itself]
“the c1r<tﬁﬁl§‘t§ntﬁﬁ evidence of calls being
made, wrthou’l“lfﬁbvvmg their content, could be

sufficient to Warrant a ﬁndrng that [Pet1t1oner s]

mlsconduct 1ndueed [Rodriguez's] subsequent
lack of* ooop*erta‘non with the prosecutors.”
(Sirois op., Dkt. I1-3, at SR 243—44.) But, the
court went on to find that “there is more”:

The actual content of 16 of those phone calls,
tape-recorded by the Dept. of Correction,
reveals -the full extent of the defendant's
efforts to induce the complainant not to.
testify against him. Withifi‘the context of a

" relationship fraught with domestic violence
' (s¢e P-v. Santiago, supra), as told-to
'ADA Espinal by- the ‘corplainant, “with
‘multiple incidents during the yeat'and a half
‘before the dssault alleged'in this indictmént

occurred, and including a ‘brokén riosé, the
defendant's push and pull on the complamant ,
emotiondlly ‘in his calls’ demonsttates his.

__attempt to enlist her aid, rnampulate her. to
““stand by h1m and ‘not to let anythmg come
,_between” them through a comb1nat1on of
' sweet talk beggmg, gurlt trlps declarat1ons
'_xof love and warmngs agarnst others The‘
‘defendant exhorted the complalnant in his
_'calls that he needed her “to work w1th me

to “stop holdmg back” that he needed her “to

. marntam because it was hard for h1m in jail;

that he needed her to “step up and believe in
> Not 80 subtly, the defendant reminded

the complamant that he would “fight to the
) last drop and that he was cor_mng_ home”.

In addition to numerous conversations along
these lines, the deféndant revealed his own
misconduct by saymg he dldnt want to talk

‘on the phone about ¢ speakmg to them” when.

the complainant said she was subpoenaed

~and would get a lawyer; but finally became

more blunt in a later conversation by asking
if that * ‘person hasn't called” the “person
trying to contact you, and then finally”, “T,h_e'
D.A.” When the complainant said no, the
defendant said point blank, “don't say nothin’
- not a word”.
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The defendant continued, in the many calls
to the complainant, to try to make her
feel sorry for him ([“]You're gonna give
- up on.me?”) as well as complimenting her
([*“]You're a strong woman”), and exhorting
her to stay the course (“We need to stay in
contact. No sidetracks” “You spoke to the
. lawyers? They. know you're trying to, help
- me”. “Gonna check up on you[ ] ... Don't fold
or step back....Hold your ground ... Don't let
anybody dlstr;act,y.ou”). .

(I'cllt at SR244—46) The court cont,rnued .

" The defendant even went’ so far as to dsk
the complamant fo marry h1m offer a tr1p to
' Aruba and talk about buymg a house for her
j In between protestat1ons of love and constant
' _statements of how much he missed her and
: ;needed her the defendant contmued to warn
thé complamant not to say thrngs they don't
k'know in Court” and to “Just stay away from
the D. A as far as ‘you can” when she told
h1m she was ‘going to be in court one day
“‘Over t1me as the defendant beheves that the
o complainant becomes less respons1ve to him,
he becomes more aggressive and accusatory
~ toward her (“Don't ignore me! ... we need
each other . I'm trying, to reach, you"’ “I
need you, to mamtam e pl_ease(_.— please —
. .don't abandon me.” “You gotta help me get
home”), ., '

(d. at SR 246; see Reply, Dkt. 15,
at 6 (concedmg that “Petitioner advised
[Rodrlguez] to ‘stay ~away’ from the
prosecutor”).) D o

*5 The court fourd that, “[blased on the
credible testimony of ADA Espinal, the People

established by clear and convincing'evidence
that [Rodriguez's] lack % pf cogperation,
including the prosecution'ss:: need to file
two Brady disclosures, developed only after
defendant's telephone campaign was in full
swing.” (Sirois op., Dkt. 1133, at:SR .247))
The court ultimately conclu@‘df‘ft}h‘at Petitioner
“forfeited, by his misconduet,'M&hiS"right of
confrontat1on and his righ#yito.  dssert the
ev1dent1ary rules as to the egg%l;gsrpn;&ﬁhearsay
testimony,” and perrmtted ihtRidlétion: at trial
of Rodrlguez S audrotaped mtervrew with ADA
Kaszuba as well as Rodr1g‘uezs grand jury
testlmony (Id at SR 248—49@"?'3""‘ ¥

PO

At trial, the prosecution called 22 w1tnesses
inchiding .* Officer Koch h add1t1on to
Rodriguez's recorded state:nent to ‘ADA
Kaszuba and her grand jury tqsttmony, ‘which
was read into:the record bpu(gsuant to- the
court's Sirois ruling. (Seeﬁgg,{;gfm;‘)‘lg 11-5,
at ECF 1228:4-1265:17,; -id; g_;f’gg,g{QOOI 1-
24.) Ultimately, the jury convrcted Petitioner of
second-degree attempted murder .as to Officer
Koch and first-degree burglaryha,s to Rodri guez,
the offenses that are the subject of the instant
habeas petition. (See Verd1cttSheet Dkt. 11 -2,
at SR 218—19) The Jury also convicted
Petrtroner of first- degree attempted assault,
second- degree assault ﬁrstrdegreev stalking,
two counts ‘of aggravated crrmmal contempt
two counts” of third- degree assault _criminal
obstruction of breathing or blood circulation,
second-dégree criminal trespassifourth-degree
criminal mischief, and thre¢mwustsiof:second-
degree criminal contempt, nioae- of which are
the subject of the mstant petmon (Id at SR
219——20) o N

WESTLAW
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In1t1ally,49Pet»t10perj was sentenced to ‘a total

of 59 ‘a;nd'édﬁ t‘tg 64 years imprisonment,

comprlsed of,;‘
sentences: of X
attempted murdg;r‘tas to Officer Koch, 25 years
for first- degree burglary as to Rodrrguez seven
years for second- degree assault of Rodrrguez S
son, 4nd between two and one- thrrd and seven
years for aggr asted cr1m1na1 contempt (See
Tr. 2, Dktél1 5 v;'ECF 2036:16-22. ). The court
ordered Petrtib”nef‘s senténces for the rema1n1ng
counts to be:: ‘Served concurrently with the

consecut1ve counts (Id at ECF 2036 16—23 ).

sgrelevant here, consecutive
o)

HSJ&‘{IOOl ):On appeal Petltloner
argued' thata (l) his second-degree ‘assault
conv1ct10n Was legally insufficient; (2).-the
prosecution. fa‘rlggl ‘to prove that he- causéd
Rodrlguezs‘j“_'rayallablhty because evidence
from’ the;, ‘Sixoi§* hearlng demonstrated that
she*had’ _decrdedf on het own to help him;
(3) his.'consecitive sentence for first-degree
burglaryw{/’asﬂlleg‘al and'(4) his sentences were
excess1mdrld.«9mﬁrctrve (See zd at SR 003))

2020, the Appellate
Division, nlod}ﬁed the trial court's judgment
by vacating Péti&loners second-degree assault
conviction - for’; 1nsufﬁcrent ‘evidence, by
reducmg..Petrtroners 25-year sentence. for
burglary4o.. i':l:(},%tyears and by -modifying
Petitioners- aggravated criminal contempt
sentence to run“concurrently with his attempted
second-degree murder conviction, resulting in
a modified aggregate sentence of 35, years.
People: W’Berllhzatd 136 N.Y.S.3d 397,.399

*ﬁﬂhﬁd&}«mﬂr

. years for second degree

(N.Y. App. Div. 2020). As to the remaining
grounds for appeal, the Appellate Division
affirmed the trial court's Sirois ruling, holding
that the prosecution had proved b}; clear and
convincing evidence that Petitioner wrongly
used his relatlonshlp w1th Rodnguez to, cause’
her to change, her testlmony See id. at 40l

On March 18 2021, ‘the Court of Appeals
denied Petltroner leave to appeal the Appellate
DlVlSlOI‘lS deCISlon (Pet Dkt. 1, at’ 2—3),
People v Bernazard 36 NY3d 1095 1095
(NY 2021) Petltloner d1d not pet1t1on ‘the
United States Supreme Court for a wr1t of
cemorarl - ‘ ; L

.
oy T O A S

VIL The Instant Petition: *

©

*6 Petitioner's instant h'abeas"-"pet‘ition‘AWa"‘s'
timely filed on May 23 2022 . (Pet., Dkt 1, at
ECF 16 ). - '

[ G
N

’l
+

LEGAL STANDARDS S

A- federal drstrrct court. may entertain-, an
application for a writ of habeas: corpus -on
behalf of a: person in “custody .pursuant--to
the judgment of a State court, only .om the
ground that:he is in custody in violation.of the
Constitution or laws or treaties of the United
States.” 28.U.S.C. § 2254(a). In order to,obtain
relief, such a petitioner must demonstrate, inter
alia, that he has: (1) exhausted. his potent1al
state remedies;.(2) asserted his claims in’ his
state appeals such that they are not procedurally
barred from federal habeas, review; and (3)
satisfied the deferential standard of review set’
forth in AEDPA, if his appeals were decided
on the merits. See, e.g., Georgison v. Donelli,
588 F.3d 145, 153 (2d Cir. 2009); Edwards v.
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Superintendent, Southport C.F., 991 F. Supp. 2d
348, 365-66 (E.D.N.Y. 2013).

1. Exhaustion o

Before seeking federal habeas relief, a state
habeas petitioner must first ¢xhaust his state
remedies by fairly presenting his constitutional
claims to the state courts. See 28 U.S.C. §
2254(b)(1)(A), Blerenbaum V. Graham 607
»‘F 3d 36, 47 (2d C1r 2010) A petltloner falrly
presents a. constrtutlonal claim to the state
courts when he presents the essential factual
and legal premrses of his federal constltutlonal
claim to the hlghest state court capable of
reviewing it. See Jackson v. Conway, 763 F. 3d
115, 133 (2d Cir. 2014); ; SN :

I, Procedural Default -

*7 A’ petitioner's failure to " includé claims

on direct appeal is a procedural default that
precludes raising those claims in a federal
habeas petition. See Carvajal iv. Artus, 633
F.3d 95, 104 (2d Cir. 2011); O'Sullivan v.
Boerckel, 526 U:S. 838, 848 (1999); Teague
v Lane, 489 U.S. 288, 298-99 (1989). To
overcome the bar to federal habeas review of
a claim that has been procedurally -defaulted
in state court, a petitioner must “demonstrate
either cause' and actual prejudice; or that he
is actually innocent.” Gomez v. Uhited States,
87 ‘F.4th 100, 107 (2d: Cir. 2023) (quoting
Bousley v. United States, 523 U.S. 614, 622
(1998) (internal quotation marks and citations
omitted)).. Where a petitioner makes no effort to
meet this standard, a court.cannot grant habeas
relief. See Angeles v. Greiner, 267 E. Supp.
2d 410, 416 (E.D.N.Y. 2003); Collins v. Artus,
No. 08-CV-1936, 2009 ‘WL 2633636, at *9
(S.D.NY. Aug. 26, 2009).

ITII. AEDPA Deference

‘[?';,ZH'WQ ?hln
Where a state court has reaﬂhe,;l thatinerits of
a claim asserted in a Sectiofi 2254 pefition, the
state courts dec1sron is entrtled to deference

denled unless the demsmnrcwas contrary to,
or 1nvolved an unreasonabl;eyapphcatmn of,
clearly establlshed Federal law «as determmed
by the Supreme Court of the United States.” 28
U. S C. 8§ 2254(d) Washzngtanjy ‘G}'szn 876
F3d 395, 403 (2d C1r 2017}; LIRS

A state court decision is colt‘r ar
established federal law 1f1r£' 1
reached a conclusion of: A@,, :;'.tlxjatc) drrectly
contradicts a holding of the Supneme Court” 0
“when:presented with ‘facts that are materlally
indistinguishable. from a. relevant Supreme
Court -precedent,’ ” the State ﬁg)urt ,arrlved at
an -opposite result. Evans v, Fz}s(aher 712 F.3d
125,132 (2d Cir. 2013), (quotl,ng Williams v.
Taylor, 529 U.S. 362, 405:(2000)). A" state
court decision is.an unreasongb]be application”
of clearly established- federalw’lgw if ;*the state
court identifies the- correct \&gyernmg legal
principle from [Supreme C}' it },de01s1ons but
unreasonably applies that pt: n'ic}x & to the facts
of the prisoner's case.” Willanis. 529 U.S. at
413. “[A]n unreasonable apphcatlon of federal
law,” however, -“is different frorn an incorrect
application of federal law.” Ia’ at 410; see
Grayton, 691 F. 3dat'174 (“[T]he writ. may only
issue where the state court's _qpphcatlon of the
law was not only wrong; ‘but unreasonable.”).
A federal court may only “iSsue the writ in
cases where there is 1o possrblhty fairminded
jurists could -disagree that 1t ¢ state court's
decision conflicts with [the Supreme] Court's
precedents.” Harrington vﬁg Ifger562 U.S.
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86, 102 (2011)' see Orlando v. Nassau Cnty.
Dist. Att'ys Off., 915 F.3d 113, 120-21 (2d C1r
2019). NS

IV. Pro Se, Petitions

Because Petitioner in this case- is. pro se,
the Court: liberally construes the Petition and
interprets ;gt@ »ﬁQ ra;se the strongest arguments
that [ 1t,].a@ugge§;£§;| » See Triestman v. Fed.
Bureau of Przsaqs 470 F.3d 471, 474 (2d
C1r 2006) (per burram) At the same time,

compllan_ee wr)_thi elevant rules of procedu_ral
and substahti\}e-law’ ” Id. at 477‘(queting
Traguth v. Zuck; 710 F.2d 90, 95 (2d Cir.
1983)); accora’ O’Neal V. New York 465 F.
Supp. 3¢206,*2116 (EDN.Y. 2020)

| _DISCUSSION

_ . \ .
Pet1t10n r ehai EL%eS hrs convictions based on

a lrtany ot\f/he‘r appmg grounds for relief,
which the Court construes as the following:
(1) the trial evrdence was insufficient to prove
Petrtloners atternpted murder and burglary
charges; (2) the admission of Rodriguez's
sworn 1nterv1ew and grand Jury testimony
violated Petrtlone(/rs right to confront adverse
w1tnesses (3) &Qhe_ admission of Rodrlguezs
sworn mterv1ew and grand jury testimony
violated Petltloners due process rights; 4)
Petitioner's serjtences were unduly harsh,
excesswe,“and) vmdrctlve because they were
consect fx%“ "9(5) Petitioner's appellate
counseI were! 1_\f"fect1ve (Pet., Dkt. 1, at 5-

. ,..',9

6. ) The Court Tinds that none of Petitioner's

claims has merlt and therefore denies the
c,m
Petltlon 1rI fuII i ‘

ey
PV

i L
i

I. Sufficiency of the Evidence Under the
Fourteenth Amendment's Due Process
Clause.. Fo '

*8 Petitioner argues that the evidence adduced
at trial was .insufficient to support his
convictions for attempted murder and burglary.
(See id.) The Court.construes .this claim as
contesting the sufﬁmency of the evidence under
the., Fourteenth. Amendment's Due Process:
Clause Petitioner concedes that this. clalm
is nunexhausted. .(Reply, "Dkt< 15, at 16— 17)

As such, “it-1s..procedurally- defaulted.. 8. See
Hawthornev. Schrieiderman, 695F 3d192, 197,
(2d Cir. 2012) I R s v
Even 1f thls cla1m were not procedurally
defaulted it fa11s on the merits. A petitioner
“pears a heavy burden when: challengmg the
legal sufficiency of the eV1dence to support his
state conviction,, See Unzted States v. Aguilar,
585 F.3d 652, 656 (2d Cir. 2009); Einaugler
v. Sup. Ct. State of N.Y,, 109 F.3d 836, 840
(2d Cir. 1997). On habeas review, “the rélevant
question is whether, after viewing the evidence
in the light most favorable to.the prosecution,
any rational trier of fact could have found
the -essential elements of the crime beyond a
reasonable doubt.” Jackson v. Virginia, 443
U.S.-at 319; see Gutierrez v." Smith, 702 F.3d
103, 113 (2d Cir. 2012).“[TJhe testimony. of a
single, uncorroborated eyewitness is generally.
sufficient to support a. conviction.” United
States v. Frampton, 382 F.2d 213, 222 (2d Cir.
2004) (citing United States v. Danzey, 594 F.2d
905, 916 (2d Cir. 1979)); accord Edwards v.
Jones, 720 F.2d 751, 754 (2d Cir."1983). ‘

A rational triér of fact could have found that
the trial evidence was sufficient to prove the
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elements of attempted murder as to Officer
Koch. Under New York law, to be guilty
of attempted murder in the second degree, a
person must, with intent to cause the death of
another person, “engage[ ] in conduct which
tends to effect the commission of such crime.”
N.Y. Penal' Law § 110; see N.Y. Penal Law
§ 125.25(1). A-rational- triér of fact could
have found-beyond a réasonable doubt; based
on-the tridl ‘evidence, that Petitioner intended
to -kill Ofﬁcer Koch ‘'when he" sald to ‘Koch;
“[Njow ‘T am'" gorng to kill~ you too,” and
tried to point’ Officer Koch's ‘gun ‘4t Officer
Koch's.-chest, less:than. a. foot away. .(Tr. 2,
Dkt. 11-5, at ECF 1631:4-25); Cabrera v. New
York, No. 10-CV-4440, 2013 WL '5205613;
at *6 (E.D.N.Y. Sept. 12, 2013) (collecting
New* York-cases’ ﬁndmg 'intent to kill where
defendént and Victim quarreled and defeiidaiit
po1nted gun at victim in close range and where
deféndant made statements expressmg intent to
kill and*pointed a gui at V1ct11n among other
srtuatrons) 5 ‘ ’ ’

,ereW1se, a rational trier of fact ‘¢ould have
found the evidence ‘sufficient to ‘prove. the
elements of burglary in the first degree as to
Rodriguez: Under:New York law, a.defendant
is guilty of burglary in the first degree when
he “knowingly enters or remains unlawfully
in a dwelling with intent to commit acrime
therein,” and, “in effécting entry or while in the
dwelling:or in immediate flight therefrom,” he
‘![c]auses physical injury to any person whois
not a participantin the crime.” N Y. Penal Law
§.140. 30(2) '

*9 At : _tr1al, the prosecution presented
eyewitness accounts of Plaintiff entering
Rodriguez's home despite = the order - of
protection requiring him to stay.- away from

3k,
mnl*‘i’“"“’**‘. G

Rodriguez, and of Plaintiff beatlng and injuring
Rodriguez and Rodriguez' E&%@n 55See eg.,
Tr. 1, Dkt. 11-4, at ECF %5,@@,5— id. at
ECF 1157:14-22; Tr. 2, Dlgt. 1z ﬁli‘at ECF
1243:17-1248:5; id. at ECF 1249 1=4; id. at
ECF 1374:21-1376:2); see. also Wegman V.
West, No. 04-CV-312 8, 2007 WL 2789733
at *5°(W.D.N.Y. Sept. 24, 209]) (holdlng that .
evidence was sufﬁ01ent toi usupport burglary
in the first degree where' habeas “petitioner
had been barred fromi entermg complamant'
home under" an ‘order ‘of piggl;ectleg,t did so
anyway, was armed, and .shof" someone 'in
the home); Reid v. Miller, : 2 5002-CV:2895,
2003 WL 22383097, at *4 ‘@m&M&Oct 20,
2003) (holdmg that ev1de?§:(e'.<},“\§:ﬁsqsnfﬁ01ent
to support burglary in the ﬁrst degree where
habeas petitioner ‘had been barred from
entering complainant's home under an order
of protection, did so- anyway, «tand assaulted
complainant). In sum, a ratronal tner of fact
could have found each-of the: requ1red elements
beyond a reasonable doubt based on: the
evidence introduced at Pet1t1oners trial.. See
Jackson, 443-U. S at 319; A@hﬁal’ “585 F. 3d at

Petitioner is therefore not

Mlt’liilfadglo federal

'\A\gl

habeas corpus relief on the batsrsm:ﬁm{ﬁtfﬁment
evidence. Fost A

Clause o

Petitioner argues that’ the state COurt v1olated
his Sixth Amendment confrontatlon rights
when it perm1tted Rodr1guez s sworh interview
and " grand jury testimony, a,;?%vbe i 1(g)resented
at trial. . (Pet., Dkt. 1, at 6) Petitioner
presented this argument, l.ﬂ 'ough counsel,
on direct appeal. (App. ll{%pi‘:. r Dkt.

ul‘i g AN
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11-2,- at SR,-O47 (discussing - Confrontation
Clause).) ‘The- Appellate Division upheld the
. trial court's decrsmn to' admit Rodriguez's
testimoriy;, ; :Holdifig that " there was cleaf
and 'eonytn‘ci

::‘"‘1:& SA
%evidence that Petitioner*had
Ry

procured Roduguez S unavarlabrhty to testlfy
Bernazard 136:'N.Y.S3d at 401.°
decmon o the_:rrlerlts is, entrtled to AEDPA
defereng

v»\

V. Senkows

of the ev1dence presented the * Court rejects
Petltloners argument ' '

with the w1tnes‘ses 'agalnst him.” Orlando 915’

F.3d at 121 glnétemal quotat1on marks and
alterat1o&§s n‘?{)tt } “The crux of thls right is
that théDgO_ ::QH" ~' t cannot introduce at trial
statemerits. contafnmg accusat1ons agalnst the
defendant. uniés§ithe accuser fakés the statid
against therdefendant and is available for cross
exammatron ”‘“Umted States v. Jass, 569 F.3d
47,55 (2d Cir. 2009) However, the Supreme
Court haS‘made clear that “one who obtains the
absence 6F:4 wrivn‘@:’ss by wrongdoing forfeits the
constrtutlonalﬁ&élgh‘t‘ to confrontation.” Davis v.
Washmgt?)n 547°U.S. 813, 833 (2006). Thus,
a defendant waiVes his right to' confront a
witness @gamst hlm when he engage[s]
in wroﬁéia»‘ i It was“intended to, and d1d
procure (ﬁﬂ@\“h’ﬁe%i!iablhty of-a witness.” Gzles
v Callforma ’3521 "U.S."353, 367 (2008); see
Crawford v Washmgton 541 US. 36, 62
‘lie of forfelture by wrongdomg

That'

:;7;2‘18%lgs C. §. 2254(d) see Eze
71321 F3d 110, 121 (2d Cir”
2003). Bec'auseg }?etltloner fails o 1dent1fy ‘a
Vlolatron of clearly establlshed federal law or"
an unreasqnable determmatlon of facts in 11ght'

(which we accept) extinguishes confrontation
claims on essentlally equ1table grounds ).

*10 The Supreme :Court has yet- to clarrfy
the boundaries. of the “waiver-by-misconduct’
rule, but in the Second Circuit, the prosecution
need- only prove-by a preponderance of the.
evidence that the. defendant was responsiblé.
for-a witness's unavailability. Mastrangelo; 693
F.2d at 272, 274, Perkins'v. Herbert, 596 F.3d:
161; 173 1.9 .(2d-Cir. 2010)..In New.-York;
couits apply a more exacting standard, where:
the prosecution'must prove that the.defendant
caused. the ' witness's® uhavailability, by- clear*
and convincing evidence. People v, Geraci,
85 N.Y.2d 359, 362 (N.Y. 1995) (holdmg
that *whether - defendant rendered‘ w1tness
uhavailable {6 téstify “ti

nolessthan“clear and’ convmcmg evidénde” ”) l
Peérkins, 596 F:3d'at 173'n.9 (notlng différénces
between the standalds) TherefOre a”¢court's:
“ﬁndrng of adm1551b111ty after-a Sirois hearmg*‘
applymg [New” York's] “higher - standard(,] ..

if coiteet,” would also satlsfy the [federal]'
constitutional standard.” Francis v.:  Duncan,
No. 03- Cv- 4959, 2004 WL 1878796, at *17-
(S.DN.Y. -Augi 23, 2004) -Accordingly, the:
trial court's’ finding ' “may be ‘overturned- on’
habeas review: only if (D[ ] petltloner presents
clear and convmcmg evidénce that the court
erred in its detérmination or (2) it was based
on an unreasonablé application of the facts.”
McClarin v. Smith, No. 05:CV-2478,-2007
WL 2323592, at *9 (E.D:N.Y. Aug. 10, 2007)°
(quoting Frdncis, 2004 WL 1878796 at *18)

Petrtloner fails to 1dent1fy how the state
court's decision tegarding the Sirois issue was
contrary to- or .an unreasonable application
of federal law. Surpassing the standard
required . by federal law, the. state coust
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found by clear and convincing evidence that
Petitioner procured- Rodriguez's unavailability
to testify and thus waived his Confrontation
Clause rights. Bernazard, 136:N.Y.S.3d. at
401. Contrary -to Petitioner's. argument that
“there -is absolutely no. .proof petitioner
caused MsiRodriguez not to testify,” (Reply,
Dkt: :r15,..at +18), the "state. court held -a

Sirois-hearing where “overwhelming” evidence:
was presented ' ‘establishing - that Petitioner.

improperly caused- Rodriguei's “unavailability.

(See “generally Sirois Tr., Dkt. 11-4, at ECF-

392—490)"“ see also Turner.v. Graham;,No; 18

Civ. 492, 2021 WL~ 1026384 at.*11 (S D.N:¥Y-..

Mar 17 2021) STt

¢ .

At the hearmg, the oourt yheard ev1dence;
that Rodriguez had fully cooperated. with the

prosecutlon up until.the point, when. Petitioner

began. calling Rodriguez repeatedly and telling_
Ssay -anything. that's,

her,: inter alia, not- tQ
gonna be towards” him, to-“stay away” from
the prosecutor, and- that- Rodriguez was- his

most important witness—while snnultaneously'

. ﬂattermg her w1th declarations of love—which

caused Rodriguez to-‘change her mind about,

cooperating with the prosecution and to refuse
to testify against Petltloner by the time she
met with ADA Espinal on October.21, 2013.
See Bernazara’ 136:N.Y.S.3d at 401; (Reply,
Dkt. 15, at 6-13). Although Petitioner argues
thht Rodrlguez made her. own decision to help
Petitioner because it was “the right thing to

do,” (Reply, Dkt. 15, at 11), the state. court's.

determination that .Petitioner nevertheless
procured her unavailability was a reasonable
application - of the facts,
2007 WL 2323592; at *10-11. Specifically,
Petitioner's repeated exhortations to Rodriguez
were clear and convincing evidence—indeed,
direct evidence—that

see McClarin,

Petitioner procured-

,ay,fs?asa o

Rodriguez's eventual refusal to testlfy and that
he did so in blatant v1olatlon of an. ongoing
protective order. See degewc}xy V.o Conway,
No. 10-CV-6037, 2011 .WL; 3651147 at *10
(WD.N.Y. Aug. 18, 2011) (holdmg that state
court determination that petltloner prevented
w1tness S testlmony, based ornprpth dlrect and
c1rcumstant1a1 ev1dence ofs hrsv motlvatlon to
do so, was reasonable) Wzlsonm Capra No.
20-4140-pr, 2023 WL 7179216& at *5 (2d Cir.
Nov 1, 2023) (summary {é{dey%@p&provmg
of circumstantial ev1dencea<;h§;a%§§i§ﬁelent to
demonstrate a petltloners 1n ,n‘t' to; render a
w1tness unavallable) Tatum v, ,Lempke 481 F
App x 659, 661 (2d Cir. 2012) (summary order)
(same). wwu *w

*11 Based on the ev1dence;.presented at
the Szrozs hearmg, the trial, court reasonably
determmed that Petltloner used hls rellat1onsh1p'
with Rodnguez as leverage:ttto‘ sprocure
Rodrlguezs cooperation. Se_e ,]\@_lson V. Bell
No. 19-CV- 870 (TIM) (QJS) 2020 WL
10897535, at *4. (NDN\{d@e‘ﬁt}j@% 2020)
(agreeing, that state court rqﬁ‘s‘dﬁaﬁxﬁheld that
defendant waived rlght to ,éonfront witness
after he used his close relatlonshlp with her to
mampulate her 1nto changing. he1 testimony);
Byrd v Brown No.. 09- CVi:.SJS"S* 2010 WL
6764702 (GBD) (JCF), at g ¢ )i (S: D:N Y. Oct.
25, 2010) (“It was’ not unréa"Sonable for the
tr1a1 court to determine that ‘the petltloners
numerous phone calls—all rn*"V*rolatlon of an
order of protectlon——as well" mﬁls VlSlts to the
[complainant], when v1ewedfm the context of
the abusive hlstory between) cthe"petmoner and
[complalnant] were mlscond 'ﬁfat!" rocured
[complamant' ] unava11ab1h %%‘tri{(fﬁ??) R &
R. adopted 2011 WL 2162140 (S.DN.Y. June
1, 2011). Petitioner's - Confrontatlon Clause

WESTLAW © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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e
claim is° a&c‘d’iﬁﬁf“ly meritless, and the Court
denies rehef onrtb,rs bas1s

II1. Fair 'r]%rlal 4_nder Fourteenth
Amendment's’ Due Process Clause

*,-,r-z

Petltloner also argues that the admrssmn of
Rodrlguezs swom interview and grand jury
testlmonytvro:latexﬂ;hls Fourteenth Amendment
Due Process Clause rlght to a fair and unbiased

trial. {Pet., Dkt 1, at 6.) Petitioner raised this
claim, thr’éugh c\ﬂtnsel on direct appeal: (App-
Div. Bﬁfﬁﬁg‘(’p 1}1,2 -at SR 047 (reférencing
“U.S. cé’nsm Biiteénds.. VI, - XIV*); see Ct.

% “11 -2,.at: SR 186 ‘(seeking
“leave to;appeal®,. [on] all state-and. federal.
constrtu'fldnali’g“slies raised in-[Petitioner's].

appeal to: theé - Appellate Division .. [s]ee

U.S. Const.,’ Amend V, VIII, XIV”)); Rezd v,
Senkowskz 9613F2d 374, 376 (2d Cir. 1992y
(stating that e‘ve?ngf ¢‘a minimal reference to the

ST AN

Fourteenth Nmewdment such as citation to
the Fourteenth Amendment in a point headmg
of petltloners brref ‘satisfiés the exhaustron

requrrem‘ghtf g t%l%

Sabi Yhabeas review puiposes);
GonzalB2 I PRSiThvan, 934 F.2d 419, 423 (2d
Cir. 199842 ‘élé‘fb‘wledgmg that although i

would be bé‘tter ‘practice .. when relymg
on a broad COpstltutronal doctrine like the
Fourteent‘h Arr%nldment to support the claim
with a factual’ premlse and by citation to federal
cases,’ c1tat1on to‘;the Fourteenth Amendment
fulfills the:exhi ff:ron requrrement ‘and allows

for federal halpe‘fagrevrew of’ such a clalm)

For the reaso ‘Lartlculated above the state
court's décisiofi-to admit Rodriguez's sworn
1nterv1ev3§iand’ F@E‘hd jury testimony was not
contrar¥ ”td}oélﬁhjﬁunreasonable application of
federal 15’%‘ aéﬁ‘ e Court rejects Petitioner's

argument- for’ urehef on that basis. Supra

Discussion Section IV (dlscussmg Sirois.
hearmg) o

Given that there was clear and convincing
evidence that Petitioner’ improperly procured:
Rodriguez's unavailability, see id., Pétitioner's’
due:process claim is without merit; - - -

IV. Unduly Harsh, Excessive, and . ..,,..
Vindictive Sentence Under the Eighth: |
Amendment\, e
*12 Petltloner further argues that the state
court v1olated his Etghth Amendment rlght to,
be free from cruel and unusual pumshment
when 1t sentenced Petxtloner to consecutive
sentences (Pet Dkt 1, at 6 ) Petrtroner ralsed
th1s clalm through counsel on dlrect appcal
(See App. D1V Br Dkt. 11- 2 at SR 063—065
Ct. App Br Dkt 11 2 at SR186) o

Petitioner's claims - are ‘not cognlzable on'f
federal habeas review. A petltroner mdy not
obtaini federal habeas relief by challengmg his.
sentence as excessive when the sentence is
permltted by state law See White v.. Keane,

969 F. 2d 1381, 1383 (2d C1r 1992) Dzaz
V. Herbert 317 F. Supp 2d 462, 479 80.
(E.D.N.Y. 2004) (citing White, 969 F. 2d at
1383); Pina v. Kuhlmann, 239 F. Supp. 2d 285

288 (E D.N.Y. 2003) (same) accord T hompson
V. Lamanna No 18- CV 3540 (BMC) 20184'
WL 4054874 at *2 (EDNY Aug 24, 2018) :
Nor does Petitioner contend that his modlﬁed'
aggregate sentence of 35 years falls outside the
range perm1tted by, state law (See generally:
Pet Dkt. 6, Reply, Dkt 15 ) '

Here, the court was permitted by New York
law to impose consecutive sentences because
it found that Petitioner's convictions arose out

A
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of separate and distinct criminal acts. See N.Y.
Penal Law §§ 70.25(1) (stating that generally,
“sentences imposed by the court shall run
either concurrently or consecutively ... in such
manner as the court directs at the time of the
sentence”), 70.25(2) (requiring only senterices
“for two or more. offenses committed through
a single act or omission” to run concurrently)
(as amended Feb. 19, °2016). Furthermore,
“there is ‘nd constrtutronally cognizable right to
concurrent, rather than consecutive, sentences.’
” United States v. McLean, 287 F.3d 127,
136 (2d Cir. 2002) (quotlng Unzted States V.
White; 240° F3d 127, 135 (id Cir. 2001)).
Accordrngly, tlre state court's 1mpos1tron of
consecutrve sentences was not contrary to
nor an unreasonable applrcatron of, clearly
estabhshed federal law See 28 U S.C. §
2254(d)(l) Dzaz 317 F. Supp 2d at 479~ 80
- (“[TThere is no federal constitutional violation
to warrant habeas relief from the trial court's
imposition of consecutive ‘sentences . becayse
the sentences do not violate state law.” (citing
thte 969 F. 2d at 1383))

As for Petitioner's claim that the state court was
“vindictive,” that claim provides no basis for

habeas rehef for the same reasons. See Wright

v. Bell, No. 18-CV-2222 (PKC), 2021 WL
3634778, at ¥4 (E.D.N. Y Aug. 17,2021) (“[1t
is well settled that no federal constrtut1onal
issue is presented where the sentence [of .a
state prlson_er] is within the range prescribed by
state law.”). This claim was squarely presented
to the state court, and Petitioner fails to
overcome the AEDPA deference accorded to
the state court's ruling on the merits. (See App.
Div: Br., Dkt. 11-2,.at.SR 06365 (arguing
that “[t]he court's imposition of consecutive
sentences ... was unduly harsh, excessive, and
vindictive” (emphasis added)); see also id. at

"Appeals on “all ..

SR 186 (seeking leave to appeal to Court of
. issues raised.in: Pet;tloner s]

appeal to the Appellate Dlvrs;gp,‘,rncludmg the

legality and excessiveness o.fhrls\ sentence”));

Golb v. Att'y Gen. of N.Y,, 870,F:3d 89, 97 (2d
Cir. 2017) (“[W]hen a state @uﬁﬁd@ams aclaim
that was ‘squarely presented;(there.is.@ strong
presumption that the denial is “on the merits.’
). Petitioner has presented no.tecord evidence
of vindictive sentencing, and; havin gireviewed
the sentencing transcript, th&"'8®urt!finds no
such statements by the trial,court. ¢ither. (See
generally Tr. 2; Dkt. 11-5, at ECF 2005:1-

2038:7.) Petitioner has not met his burden of

proving ‘that the state court‘&ctéd: cdntrary to
or unreasonably applied fedé@l1aw and is not
entrtled to-habeas rellef on thrs grOund

. CPre; s
V. Ineffectlve Ass1stance oﬁAappellate .
Counsel of e\frdence

*13 Lastly, in hlS reply brref Pet1t1oner asserts

a new and unexhausted clalm of 1neffect1ve
assistance. of appellate. munsel Petrtloner
alleges that: ‘m,, L

Petrtroner S appellate counsel

: argued on direct appeal ‘the

: sufﬁc1ency of evrdence but
purposely caused preJud1ce
by not requestinga’ reVrewS

-, of the sufficiency ¢ of ev1dence I
n totalrty ‘that would show
the evidence before the

. Jjury was not sufficient
to  support = the Ncharged
crimes or conv1ct10n . The
- failures  of counsel durlng

- state [appellate] proceedings

B VAR
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fé‘s’md fmf
f'} t(;’)('%ﬁdh%'iﬂ
xﬁfﬁéiﬁl@d to
assrstance
e *},;{‘ . L
(Reply, Dkt. 15 at 16 17.) Petitioner concedes
that this clalm 1s unexhausted (Id ) It'is thus

ineffective

procedurally: deﬁamted Hawthorne, 695 F.3d at .
197. Petrtion S 'to?f»;fers no 1ndependent argumerit -
of éauseand prejudlce to'excuse hlS procedulal o
default with respect to.this-claim. SeeDzSzmone- bt
V. thllzps 461*F3d 181, 191 (2d Cir. 2606) "«
(“The Sﬁpretgeﬁ@%iurt has held that 1neffect1ve" A
“ For ‘the reasons set forth above the petltron
forsa writ. of habeas- corpus, pursuant to,
28°U.S:.C. § 2254,
,denied a certlﬁcate of appealabrllty as ‘he has.
». vfarled to make a “substantial showmg of the’
'~ denial of a constrtutlonah rrght =28 US.C. §
':2253(0)(2), see - Mzddleton v Attys Gen of
".N.Y,.Pa.,.396 F3d 207, 209 (2d. Cir. 2005)

assrstar{cé(‘of"‘aﬁgé‘ﬂate counsel claims cannot

constitute* cati&* for procedural default unless. -
first presente(ﬂh" state court as an independent
constitutional ‘claith. In New York, this can be
done by petrtromr}g for a writ of coram nobis,

(citations |
omrtted)), seeulso Collins, 2009 WL 2633636,

which [Petrtroner] has not done.”

n Iy ﬁr,i_dg;’\-

at *9, ,.
y tm w&?’ﬁ"ﬁm

Regardless the’Court construes thls argument
as .an attempt to amend his habeas petition.

pursuant.; to, Federal Rule of Civil Procedure
15, arldt&éfﬁhmtﬁm'amendment as time-barred.

Soto v“é%%ﬁm‘%s F. Supp. 2d 429; 439

(EDN.Y? 20@%‘)&”Because Petitioner's claim
of. meffectrvént%’s “asserts a new ground for

relief supporteddﬂ»‘y facts that differ in ‘both

time and” type fﬁr‘om those the original [petition]-

set forth, " it does .not “relate back”-and thus

Mayle v SFelEasas US., 644, 650 (2005);
accord Sdto ”§6§§F Supp. 2d at 439; Porter v.
Gremer No? 00 CV 6047;2005 WL 3344828,

at *9-10 (EDN‘Y Nov, 18, 2005). Even if i
were not,;an: ap hcant is not deemed to have -

@t@ﬁ%&%

exhaust ‘remedles if he has the right

under s%"’t%b% raise, “by any available

procedure th""q 1estion presented.” 28 U.S.C.

.n, Wl‘(

- assistance of counsel is denied. - -

§ 2254(c) (emphasis added). Petitioner did
not raise his ineffective assistance of appellate
counsel claim by coram nobis to the Appellate

-Division as permitted under New York law. See.

Clemente v. Lee, 72 F.4th 466, 478 (2d Cir.
2023) Monroe -v. Grszn No. 16 CV-04788

(DC), 2023 WL 4665792, at *5: (E:D.N.Y.
“July 20, 2023). Consequently, Petltroner s.claim

for habeas corpus, rehef based on meffectrve‘

CONCLUSION' " -

L . Vol

is' demed“ Petrtroner is

(denyrng certificate of appealablhty where
petrtroner had not shown that “reasonable
Jurtsts could debate Whether ... the. petition
should have been resolved in a different manner
or that the issues presented Were adeqﬂate to-
deserve encouragement to progeed further”)

.(mtemal quotation marks omitted) (quoting

Slack v. McDaniel, 529 U.S.'473, 475 (2000))
Addrtronally, the Court certlﬁes pursuant to 28

US.C. .§ 1915(a)(3), that any appeal.from this

“Otder would not be taken'in good faith, and,
is barred: bymAEDPA's one-year time limit,

therefore, in forma pauperis status is denied
for purpose of an appeal. Coppedge v. United

States,; 369 U.S. 438, 444-45 (1962).

All Citations

Slip Copy, 2024 WL 1142235
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Footnotes o
' 1 Because Petrtroner has aIready “been found gurlty of the crime[s] charged,” the Court constru. :

172, 179 (2d Cir. 2002) (*[W]e review the evndence in the light most favorable to the State[.]"). 3 o
“Tr." generally refers to the transcript of the trial ‘court proceedings. The number mmedratelE{ f r(}g; ;Lr refers to
the relevant transcript section.-More specifically,-“T¢. 1, Dkt. 11—4" refers to the first transcrip Laaﬁ trlal court
" proceedings, and “Tr. 2, Dkt. 11-5" refeis to the second and last transcrlpt of Petitioner's tri % ’(s gl;pf |ngs The
.."ECF" page numbers following the trapscript identifier refer to the “PagelD™ humber in the upper n_ght corner of each filed
N document generated by the Court's CM/ECF docketlng system, and not'thHe document's internal pagmatron The numbers
. 'foIIowrng the colon correspond to the Irne numberrng on the left srde of each'page of the transcnpt, where appllcable )
of € Where such

Sirois hearlngs are also known as Geraci hearings, and Mastrangelo hearings’ are-the federangulvalent Grayton v.
Ercole, 691F, 3d 165; 168 n.1 (2d Cir. 2012) (first citing People v. Geraci, 649 N.E.2d 817 (N.Y, 1995) then:citing United
States v. Maslrange/o -693 F.2d 269 (2d Cir. 1982)) (explaining the- naming conventron) Such hearlngs are. prompted by
_ the prosecutlon s accusation that a defendant has secured a wntness 's'refusal or unavallabrllty to testrfy through |mproper
"% Mheans. See Geradi, 649NE2dat8\19n1 ERE R A R PR o f.z, ;
: '“Petutroners sole memorandum of Iaw wasfiled as a reply in support of his petition. (Reply, Dkt. 15

‘ petltlons Seekmg habeas relief from a:state court Judgment 28 U.S.C..§ 2244(d)(1). The one- Yﬁﬁrﬁﬁﬁf?dbﬁéﬁs from the

~ date o which-one of the follewing-four evénts'ogcurs, whichever is latest: (1) the date on whig th e t became
_final by the concIusron of direct revrew or the expiration of the time for seeklng such review: )ggendate on which the
impediment to f|||ng an appllcat|on created by State action in violation of the Constitution or IaWs ,of the Unlted States

< is removed; if the appllcant was prevented from fi iling by such state action; (3) the date on which the consfltutronal right
asserted was initiaily recognized by the: Supreme Court and made retroactively applicable to cases on. collateral review,

.. ~.0r (4) the date on which the factual predlcate of-the claim or. claims presented could have been,dls%o;vereg.through the
. exercise of due dllrgence 28 US. C §§ 2244(d)(1)(A)—(D) Ajudgment of conviction becomes "‘fmal" wrthrn -Ihe meaning
of 28 U.5.C.-§ 2244(d)(1)(A) upon completivn‘of a- defendant's diréct appeal in the states hlghest r:ourt and either (a)

. completion of proceedings before the United States :Supreme Court if the petitioner chaoses to flle for a writ of certiorari,
.or (2) the explratlon of the 90-day tlme perrod to. seek such a writ. See Williams v. Artuz, 237 F. 3d'147 150-51 (2d Cir.
2001) u.s. Sup Ct. R. 13(1). A pro se prlsoners habeas petition is deemed filed at the moment he grves itto prrson

" officials for malllng to the court. Noble v. Kelly, 246 F.3d 93, 97 (2d Cir. 2001) (per curiam). Her!.i,M gtgtron s state court
* judgment became final on June 16,2021, the day.on which the 90-day period for him to seek a w;;mf certiiyran expired.
,Thus Petitioner's filing of this habeas action on May 18,-2021, which was within a.year after June 16, 2021 was timely.
Petltroners addltlonal cIa|m that the verdict was agalnst the weight.of the evidence is not cognrz,able on federal habeas
review. See Lopez v. Supenntendent of Five Pomts Corr. Facility, No. 14- CV-4615 (RJS) (JLC), ('2015 WL*1300030 at
"12(8@ N.Y.:Mar. 23, 2015), R.-& R. adopted, No: 14-CV-4615 (RJS) (JLC), 2015 WL 24086051(8@\?4}3%1%? 20, 2015)
("It Is, well-established that a weight of the evidence claim is exclusively a matter of state lavg agqéhlerétgrg presents
no federal questron reviewable by a federal habeas court.” (collecting cases)); Blake V. Martusce[/o No. 10-CV-2570
"'(MKB) 2013 WL 3456958 at *9 (E.D.N.Y. July 8, 2013) ("It is well settled that a ‘weight of the e\ndence claim ... is
not reviewable in [a] federal habeas proceeding.” (Collecting cases)); Kearse v. Artuz, No. 99-CV 2428 (TPG), 2000 WL
1253205, at *1 (S.D.N.Y. Sept. 5, 2000) (dismissing challenge to verdict against the weight of the. eVLdence on the ground
that “[djisagreement with a jury verdict about the weight of the evidence is not grounds for federalihapeas corpus relief").
Furthermore, as Petitioner concedes, this claim is also unexhausted and thus procedurally defaulted (See Reply, Dkt.
15, at 16 (noting that Petitioner's direct appeal did not raise a welght of the evidence argument)')'As discissed infra n.

8, Petitioner has failed to demonstrate cause or actual prejudice to overcome this procedural defaul‘t See Gomez, 87

F.4th at 107. o : ) Lo :

Petitioner argues that the ineffective assistance of his appellate counsel was cause and prejudrce to excuse his default.

f’u

(See Reply, Dkt. 15, at 16.) That argument is foreclosed by Petitioner's failure to satisfy the “cause ahd preJudllce standard
A YRY-ES

with respect to his actual ineffective assistance claim. See infra Discussion.Section V; Edwards“xV.». Carpenter 529 U.S.

WESTLAW © 2024 Thomson Reuters. No claim to original U.S. Government Works.




demsuon to th 'ast related state- court decnsmn that does prowde a relevant ratlonale It should then presume that the
un xp] F?;e cusmn adopted the same reasonmg " Wilson v. Sellers, 138 S. Ct. 1188 1192 (2018) see also Scr/mo
e et N ' .

1

and Due Pro, Ss Clause claims, the Court construes Petitioner's fair trial arguments as'subsumed by those two clalms

) ' ' )(3[1\ at 6 (aIIeglng, in support of Confrontation Clause claim, that the denial of Petitioner's “opportunity
" to confront*[Roei.riguez] . den(ied] Petitioner a fair trial"); id. (alleging, in support of due process claim, that “allowing
prejudicial evrdence to be submitted ... that should have been precluded” denied Petitioner the “opportunity to have a
fair and unblased trial"); Reply, Dkt. 15, at 18—19 (discussing preclusion only of Rodriguez's testimony).) To the extent
- that Petltloner'advances a dlfferent “falrtrlal” cla|m (cf Opp Dkt 10- 1 at 29), it is procedurally defaulted and Petmoner

© 2024 Thomson Reuters. No claim to original U.S. Government Works. '
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HEADNOTES

Crimes

Assault ,

Legally Insufficient Evidence to Support
Conviction of Assault in Second Degree—
Physical Injury

Crimes

Witnesses

Unavailability of W1tness—Adm1ss1b111ty of
Grand Jury Testimony of Witness Whose
Unavailability was Procured by Defendant

Paul Skip Laisure, New York, NY (Ronald
Zapata of counsel), for appellant.

Melinda Katz, District Attorney, Kew Gardens,
NY (Johnnette Traill and Michael J. Curtis of
counsel) for respondent.

- convicting him of attemptea“"

~ a period of postrelease supgg’g%

“a period of postrelease super

Appeal by the defendant ﬁigi
the Supreme Court, Queens’ County (Deborah
Stevens Modica, J.),. rendered May 19 2016,
ur r m the
second degree, burglary mff’

in the second degree, stal:_,l g%e}“
degree, aggravated crimingal e

counts), assault in the

counts), criminal obstructlon" oT breathmg or
blood circulation, criminal:” trespass in the
second degree, criminal m1sola1ef in fhe fourth -
degree, and criminal conte )gpt 1 'the second
degree (three counts), updfr Jury: verd1ct
and sentencing him to a determlnate term
of imprisonment of 25 years .to. be; followed
by a period of postrelease "eryl,‘sllon of 5
years on the conviction of” aﬁempted murder
in the second degree, a de’qenrnnate term of
imprisonment of 25 years ,’tb ‘bﬁf‘i fqllowed by
5 years
Byin’) "the first
: 1mp1 isonment
3 ”a perxod of

on. the conviction of bur
degree, a determinate term ‘f
of 15 years to be followed
postrelease supervision of; ‘75
conviction of attempted ass‘ ‘
degree, a determinate term wa 1p
7 years to be followed by a perlod of postrelease .
supervision of 3 years on the ‘conviction of.
assault in the second degree, ; ‘Ed., termmate term
of imprisonment of 7 years:tJ " followed by
; s10n - of 3 years
on the conviction of stalking § ’t:ll' - fifst degree,
indeterminate terms of 1 1mpr1 s'or:ll\neintﬁsl& 2%t07
years on the convictions of ag’glfa te%l *criminal
contempt (two counts), and gleﬁmte terms of
imprisonment of 1 year each ¢ on the convictions
of assault in the third degregtjng ‘counts),

criminal obstruction of breathmgror blood
circulation, criminal trespass 1n the second

WESTLAW © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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PR
degree, crlmln.ai rnlschref in the fourth degree,
and criminal contempt in the second degree
(three coUnts);z,wgth the sentences imposed on

nvi =tlo}ns“of attempted murder in the
second degree{"hhurglary in the first degree,
assault in the:; *1240 second degree, and
aggravated crrmtm’val contempt under ¢ount 28
of the 1ndlct en,t ‘to ruti ‘consecutivély with

each other; and \with all other sentences to

run concurrently o each -other- and to those‘

consécutive sentences EEI
i 11;(; 1)1
.:;,';t,r Az N " :

Ordered- that«the Judgment is modlﬁed as
matter of dlscretlon in the interest. of. JUSthC

(1) by vacatmg +the conviction. of  assault.

in the soﬂo’ndz}de_gree vacating jthe sentence:
1mposedvthemon ca’nd dismissing that count,of,
the mdlc‘tment“ @) by reducing the sentence:
imposed . ‘on: athe conviction of burglary ‘in
the first. degree zErom a-determinate term -of
1mprlsonrderrnﬁex;ﬁt 25 .years to be, followed
by a peried of’ postrelease supervision of 5.
years to a‘determinate term of 1mprlsonment
of 10 years: ‘t’o;:l?ei followed by a period of
postrelease superv'rslon of 5 years, and (3)
by drrectmg iHat* the - consecutive. sentence,

imposed ‘on the conviction of aggravated

criminal contempt under count 28 of the
mdrctme?ﬁ“‘sh%ﬂihéstead run concurrently with.
the coﬁsgt‘?ftfi@’é entences imposed on - the.
conv1ct10ﬁs o‘Fat@mpted murder in, the second
degree and b\h g]ary in-the first degree; as so,

modlﬁed ‘thé Judgment is affirmed.
= d etodl

We agree wrth the defendant's contentlon that
the evidence was, legally 1nsufﬁ01ent to support
his convietion: oﬁrassault in the second degree
While the de‘ﬁendant failed to _preserve thlS
challenge, we"‘mach it in the exercise of
our interest off: _}USUCC Jurlsdlctron (see CPL

470. 15 ['] [a]) "“Viewing the evidence in
\.ﬁnﬂpfl[“é

the light rhost favorable to the prosecution’
(see People v Contes, 60 NY2d- 620, 621

[1983]), it was legally insufficient to establish,

beyorid a reasonable ‘doubt, -that the child
complainant sustained 'a' “physical injufy””
within the meaning of Penal Law -§ 10.00 9).

Physical injury is ‘defined as “impairment’ of
physical condition or substantial paih"’ (Pénal
Law- §:10.00 [9]): The several witngsses:
descrlbed'only a minor-injuty, stated varidusly’
that they saw “a redness” on the child's chéek;’
or a slight sWelhhg under his-eye and chéek, ot
a-bruise fo the fight cheek, whith wis treated:
with-a ¢old pack. Nor did the record support a:
finding that the child ‘complaindnt experienced:
substantial pain’ because lie ‘experienced only
tenderneéss* for- orie to two. hours after - the
incident. Accordingly,‘there was- insufficient’
evideénce- that the child comiplaitiant-suffered a-
“physical injury” within the'meaning of Peral-
Law § 10.00:(9) (see People v Fews, 148 AD3d:
1180, 1181:1182 [20177;-People vsPerry, 122
AD3d 775, 776 [2014]; People v Boleéy, 106

. AD3d 753,753-754 [2013]; People v Baksh,

43 AD3d 1072, 1073-1074 [2007]; People v
Richmond, 36 AD3d 721,722 [2007]): ‘We
therefore vacate the ‘defendant's conviction ‘6f.
assault in the second degree and the sentence
imposed thereon and dismiss that count of the
mdlctment SO e e
*1241 Contrary to the defendant's contention,:
we agree with the Supreme Court's admission
of the grand jury testimony of the adult
complainant, as' well as.her June 17, 2013
recorded statement to -an assistant di’strict_
attorney, during tthe Peoplé's case. Prior
testimony of a witness may be admitted as
direct -evidence at trial where the witness ‘is
unavailable, or is“unwilling to testify, or is
influenced to give false trial testimony, thereby:

%thbrmm flﬁ
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being rendered effectively unavailable (see

People v Smart, 23 NY3d 213, 220 [2014];.

People v Geraci, 85 NY2d 359, 366 [1995]).
The.evidence must establish that the witness's
unavailability or unwillingness was procured
by intentional misconduct on the part of the
defendant which was aimed at preventing the
witness from testifying truthfully (see People v,
Smart, 23 NY3d at 220; People v Geraci, 85
NY2d at 366). The,People bear the burden of
establishing at the Sirois hearing (see.People

v Sirois; 92 AD2d 618, [1983]), by clear

and convincing-evidence, that the defendant
engaged in conduct  aimed :at- preventing
the witness from. testifying.iand: caused :that
witness's .-Id,ecis;ion,not to -testify--or to plead
the Fifth-Amendment (see People v.McCine,
98 AD3d 631, 632 [2012]); “ .‘Recognizing

the..surreptitious - nature ‘of, witness tampeting:

and that a defendant: engaging in such conduct
will rarely do -so openly, resorting instead
to subterfuge, the court can rely on and.the
prosecution can use circumstantial evidence in
making the requisite determination’” (Pegple
v.Leggett, 107 AD3d 741, 742 [20._13],(qu0ting
People. v Encarnacion, 87 AD3d 81,87 [2011];
see People v ‘Geraci, 85:NY2d at. 369).
Misconduct is defined. “broadly -to include
intimidation and bribery, and the use of a
relationship to improperly procure a witness's
silence” (People v Encarnacion, 87 AD3d at
86:[citation omitted}; see People v Jernigan; 41
‘AD3d 331 332 [2007])

at the Szrozs hearmg, the People
established that the adult complainant was fully
cooperative with the prosecution from the day
of the incident in June 2013 until the end of
September 2013. The adult complainant gave.
a recorded statement to an assistant district
attorney (hereinafter the. ADA) on June 17,

Here,

2013, and testified for the P le before the
grand jury in June and July Q 1: her, the
adult complainant always I‘eifil} e;d t{)Le "ADA's
phone calls prior to the end of September 2013.
The People further estabhshed, by clear and
convincing evidence, that the defendant began
calling the adult complamant “Fom Rikers
Island at the beginning of September 2013 in
violation of a full order of protectlon A total
of 67 calls were made to the adult complainant
between September 10, 2 ]ﬂ%h anq October
14, 2013, and the actual content of 16 of
those calls was. played at the hearmg The
defendant frequently - *124%3&@{}%1 -the adult
complainant from 3 to ll,LHgae]s(a ggy, in 5
of the recorded telephone cal}g,Tihe ‘defendant
told the adult complainant not, to cooperate with
the prosecutor; the defendant frequently used
¢rotional “manipulation by rqugte@ly telling
the adult cotiiplainant how,, mu¢eh -he loved,
missed, and needed heér; the defendamt further
played on the adult complamant‘s guilt by
telling her how much pain e was in, that
he did not deserve the purp(shment that he
was receiving, and that it Wgs now: time for
her 'to give him all of her loyg, : The People
further established that by October 21 2013,
the adult complainant would ot cooperate
with the People, making changed statements
requiring the prosecution's need ‘to file two
Brady disclosures (see Brady v Maryland, 373
US 83 [1963]). Under the circuinstances of
this case, the People éstablished, by cléar
and convincing evidence, tﬁat-.the defendant
wrongfully made ‘use of his relatiorrship with
the adult complamant to pressure her to change
her testimony (see People v Leggett 107 AD3d
at 741-742; 'People v Encarnacion, 87 AD3d at
87-89; People vJermgan 41 AD3d at332 333,
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estabhshlhg ¢
separate’ and d1 ,1nct criminal acts (see People
vLaureano 871 2d 640, 643 [1996]; People
v Brown, 80 N- 'jd 361, 364 [1992]; People v

Brathwg’g 0% ﬂ* 2d 839, 843 [1984]).

Fie convictions arose out of -

However, the sentence imposed was excessive
to the extent indicated herein (see People
v Suitte, 90 AD2d 80 [1982]). Balkin, I.P,
Cohen, Hinds-Radix and Connolly, JJ., concur.

Copr. (C) 2024, Secretary of State, State of New
York
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