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APPENDIX A
Decision by
Supreme Court of New Hampshire on 02/27/2024




THE STATE OF NEW HAMPSHIRE

SUPREME COURT

In Case No. 2022-0569, Mark T. Eno v. Khaled
Fattah, the court on February 27, 2024, issued the fe’llawing
order:

The court has reviewed the written arguments and the record submitted
on appeal, and has determined to resolve the case by way of this order. See
Sup. Ct. R. 20{2). The defendant, Khaled Abdel-Fattah, appeals, and the
plaintiff, Mark T. Eno, cross-appeals, a decision of the Superior Court
{Colburn, J.), following a two-day bench trial, granting declaratory relief
concerning the distribution between the parties of sale proceeds held by two
limited liability companies in which the parties own interests. We affirm.

At the outset, we note that the defendant makes nmumerous assertions
throughout his brief that the trial court lacked jurisdiction and, thus, that its
decision is void. A court’s subject matter jurisdiction concerns its authority to
decide a particular case and is dependent upon the nature of the case and the
type of judicial relief sought. Hardy v. Chester Arms, LLC, 176 NH. __,
(Jan. 30, 2024) (slip op. at 4). Because subject matter jurisdiction concerns
the court’s power to decide the case at all, a decision outside of its subject
matter jurisdiction is void, and an objection to the court’s exercise of subject
matter jurisdiction may not be waived. See id. at ___ (slip op. at 4-5); Lonergan
v. Town of Sanbornton, 175 N.H. 772, 775 (2023). Personal juﬁsdicﬁ_cn, by
contrast, concerns whether the court may properly assert its coercive power
over a particular person. See Fortune Laurel, LLC v. High Liner Foods {(USA},
Tr., 173 N.H. 240, 245 {2020). An objection to the court’s exercise of personal
junsdlc‘aon, mcludmg a challenge to service of process, may be waived by, for
instance, defending a case on its merits or failing to timely object to the
exercise of personal jurisdiction or appeal an adverse decision on personal
jurisdiction. See Mosier v. Kinley, 142 N.H. 4185, 423-24 {1997} (objection to
personal jurisdiction must be raised as preliminary issue, and failure to
immediately appeal denial of matmn to msmlss on perscnal jurisdiction
grounds constitutes waiver); ; r, 103 N.H. 156, 158
{1961) {defendant waived challenge to perscrzal Jmsdzchon by failing to timely
move to dismiss and participating in hearings relating to merits of case); Super.
Ct. R. 9{e} {requiring party challenging personal jurisdiction or service of
process to do so by motion to dismiss within 30 days of service and to appeal
adverse decision thereon within 30 days of notice of decision, and providing
that failure to comply constitutes waiver).

The superior court is a court of general jurisdiction with authority to
decide common law civil dxsputes between parties, including contractual
disputes between parties, and to issue declaratory gudgments in disputes




between parties making adverse claims to a present legal or equitable right or
title. See Rogers v. Rogers, 171 N.H. 738, 743 (2019}; RSA 491:7 {Supp. 2023);
RSA 491:22 (Supp. 2023); cf. RSA 304-C:190 (2015} {providing that “|njothing
in this subdivision shall be construed to restrict the right of a member jof a
New Hampshire limited liability company] to bring a direct action on his or her
own behalf against {another] member” of the limited liability company). Here,
the parties’ dispute asto the proper distribution of sale proceeds held by the-
relevant limited Hability companies under the relevant aperaﬁng agreement
terms fell squarely within the trial court’s subject matter jurisdiction. To the
extent the defendant is challenging whether the plaintiff effected proper service
of process, the record reflects that he participated in a full trial on the merits,
and has never appealed the denial of a preliminary motion to dismiss on
service of process or personal jurisdiction grounds. Under these
circumstances, he has waived any challenge to the trial court’s exercise of
personal jurisdiction. Accordingly, we reject the defendant’s arguments that
the trial court lacked jurisdiction and that its decision isvoid. For the same
reasons, we deny the defendant’s separate motion to “inform Supreme Court of
New Hampshire of the void judgment.”

Based upon our review of the parties’ written arguments, the relevant
law, the record on appeal, and the trial court’s thorough and well-reasoned
decision, we find both the defendant’s arguments in his appeal and the
plaintiff’'s arguments in his cross-appeal to be unpersuasive, and we affirm the
trial court’s decision.

Affirmed.

MacDonald, C.J., and Bassett, Hantz Marconi, Donovan, and Countway,
JJ., concurred.

Timothy A. Gudas,
Clerk
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THE STATE OF NEW HAMPSHIRE

SUPREME COURT

In Case No. 2022-0569, Mark T. Eno v, Khaled Abdel-
Fattah, the court on March 28, 2024, issued the -fd:liowing order:

Supreme Court Rule 22(2) provides that a party filing a motion for
rehearing or reconsideration shall state with particularity the points of law or
fact that he claims the court has overlooked or mtsapprelf{cnded

We have reviewed the claims made in the motion to reconsider and
conclude that no points of law or fact were overlooked or misapprehended in
our decision. Accordingly, upon reconsideration, we affirm our February 27,
2024 decision and deny the relief requested in the motion.

Relief requested in motion to
regons:xder denied.

MacDonald, C.J., and Bassett, Hantz Marconi, Donovan, and Countway,
JJ., concurred.

Timothy A. Gudas,
Clerk
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THE STATE OF NEW HAMPSHIRE

HILLSBOROUGH, S8, SUPERIOR COURT
SOUTHERN DISTRICT No. 2018-LV-00451

V.

Khaled Abdsl-Fatiah

ORDER
The plaintiff, Mark Eno, has brought this action against the defendant, Khaled

Abdel-Fattah, seeking to determine the propet distribution of funds -m'giag o two
limited liability companies of which thay are both members. The Courtheld a bench triaf
on this matier on June 1 and 2, 2022, at which the Court heard tostimony from the
plaintiff, Martin Poulin, and the defendant. Following the tral, the parties submitted
proposed findings of fact and rulings of law. The defendant also filad 2 post-trial motion
to dismiss, to which the plaintiff objects. After considering the record, the arguments,
and the applicable law, the Court finds and rules as follows.
Findings of Fact

The Court finds the following facts based on the evidence presented at the trial.
The plaintiff formed Merrimack Enterprises, LLC {"MEL"), & New Hampshire limited
liability company, in May 2016 forthe purpose of “flipping™ naai properly. He was
MEL'’s sole member atthattime. In early 2017, the plaintiff met the defendant and the
two agreed to flip hwsesvmgemr; To that end, the plaintiff moéfgiad MELU's operating’
agreementin April 2017 1o add his then-wife, Christine Ena.;aﬁa ﬂ‘fe aefénﬁéni as

**The term "ﬁip#ing‘ as used in real estele refers to the buying of & house that nesds repair, fixing itup,
and then (hopetully) reselling it for 2 profit” [ e Colling, No. 1700281, 2018 WL B50SH13, st *f n3
{Bankr. $.D. Miss. Dec. 13, 2018).




additionst members. Under the modified operating agreement, which is in writing, the
plaintiff and Ms. Eno each owned one-quarter of MEL, while the defendant owned one-
half. However, Ms. Eno and the plaintiff have since divorced, Pursuant to thelr divorce
agreament, the plaintiff has essentially assumed any rights or liabilities that Ms. Eﬁ@
‘may have had under the operating agreement. Thus, for all jlr;%ens and purpeses, the
plaintift and the defendant each own one-haif of MEL. In November 2017, the plaintiff
and the defendant (collectively, “the parties”} formed Kconstmcﬁnﬁ, LLG ("KCLY, 8
Delaware limited fiability company, also for the purpose of ;ﬂiﬁbﬁm real property. Both
the plaintiff and the defendant are equal members of KCL., aﬁ‘hngh there is no written
operating agresment governing that relationship.

Using these two LLCs, the plaintiff and the defendant purchased three properties
to flip that are the stibject of this dispute. For sach property, the parties had the same
agreement regarding the division.of work and profit. Specifically, the plaintiff was

generally responsible for securing the financing for the purchase of each property and

paying the upfront expenses for all of the costs incurred in renovating each property,
These upfront expense payments wers treated as loans to the LLCs. For his part, the
defendant generally performed the necessary renovations (Le_;, iabor) for each property.
After each property was;{rénavaiad‘ the goal was to.resell it for a quick profit. f the LLC
received a net cash payment at the closing of the flipped property, the parties sgreed
that those proceeds wau!d be allocated in the following manner first, any expenses?

2}'ohedaaf ﬁxetwn expensas” dost not encompass the value of the parties’ own worklabor. The
perties never agreed that they would be paid for thelr own time or tabor ind during the fipping
Process. Tha(:oundwn&mdereﬂﬁmmwaﬂdantswsmauymm‘mmmpaidfwmam
labor a5 the “genare! contracior for ssch property. Actordingly, the defandant's purported genaral
contractor invoices, {seg Ex. A), are not “expenses” and are not subject 1o payment from the cloging

proteeds,

Eno v, AbdelFattah
226-2018-CNLOD451
2




that either party incurred in renovafing that property would be reimbursed immediately
from the proceeds; and second, the remaining amount, ff any, {i.e,, the profit) would be
split among the LLC members according to thelr awnemsip iaterefsts.

As noted above, there ars thres ;émperﬁﬁs atissud. As nﬁﬂb& 6i*smssad’ balow,
two of the properties have been sold and there are axaessfuaésﬁmnﬁm closings of
each of those properties.? The parties, however, have been ﬂnab'!é fo agrea _avs,ic how
those funds should be divided. Consequently, the plaintiff has brought this declaratory
judgrnent action asking the Court to determine the ﬁrt}par aliocation of those funds.*
Specifically, the Court must determine the amount of ea&h pany‘s expenses that must
be paid from the excess funds and then determine how the remainder, if any, should be

divided. The Court will discuss each of the three properties at issue in tum.

On April 28, 2017, MEL acquired a single family home located at 839 Long iron
Drive in Fayetteville, North Carolina for $158,427.35. MEL financed the purchaiss of the
property through an entity known as Groundfloor 'Finanoa,' inc. ("Groundfivor). The
loan amount was $151,750 with an 8.5% Interast rate, and included a $26,210
allowance fo use for the anticipated renogation of the property. .T'he joan was to be
tepaid in & single fump sum due on or before April 28, 2018. !n essence, this financing
arrangement aﬁorded'm ane year i‘o complete the neaessary mﬁevaﬁemsaﬁﬂ rasell

the property without having to make any payments on the -ié:’an;.: As part of the financing

transaction, MEL madetwa earmnest mgney-&epasiis wmimg_%&,ﬁéﬂ,-anﬂ contributed

1 The parties ware unabie to successhully ﬂip ihe third property. ‘Rather, s gﬂ ba discussed balow, thay
deeded it to the tender in fieu of forsciosura

4 Pursuant to a previous Court order, the plaintiff's attorney is holding the excess funids in escrow.
Eno v. Abdel-Fattah '
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$25,599.61 in cash at the closing to cover various fees. The plaintiff paid these
amounts from his personal bank account, and inturred two $4 fees for bank checks.
MEL also paid: (1) a $250 Groundfioor application/appraisal fee; {2) & $64 title search
fee: {3) a $100 logal fee; and. (4) 8 $52 legal fes. The plaintiff paid these faes from
either his personal bank account or the accounts belonging 1o the LLCs.$ Overall, these
fees related to the atquisition of the property totaled $31,763.61, all of which were paid
directly or indirectly by the plaintiff.

After acquiring the properly, the parties began to renovate . The defendant
performed the majority of the renovations. To coverthe costs of mnmﬁemsﬁ:e
plaintiffl wrote sevan checks from his personal account to the defendant,® totaling
$30,400. The defendant also received the entire $26,210 allowance from the financing
transaction {o use for renovations, although it is unclear how he ;amé into receipt of
those funds.” For his part, the plaintiff spent $509.08 on varimi_maieﬁats and $1,200
on labor. The plaintiff also rented a car to use while in North Carolina, which cost

$378.42, Thus, in total, the plaintifl spent $32,.487.50 of his own funds for the materials,

labor, and rental car in connection with the property.

The parties were unabie to flip the property by the April 26, 2018 maturity date on
the Groundfloor note. Fortunately, an individual lender, Ws_x_liafr K;am, agreed to pay off
the Groundfloor debt before its maturity date, which effectively dﬁoﬁaﬂ MEL additional
time to compiste the renovation and resell the property. Specificafly, Mr. Kane agreed

* The two LLCs had thelr own bank accounts, The plaintf provided afi of the funiding for those accounts,
The dafendant did not contribute any cash sxcepi for $5,000 as noted below. {Ssaffmats&n 11}

% Six of the checks were actually made payable 1o *Ka! Roalty Development” st the defendant’s request.

7 The defendant did not produce any receipts showing how the $28.240 allowanoe or the $30,400 he
‘received from the plaintff was spent.
£no v, Abdel-Fattsh
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{o provide a $165,000 loan at 8 14% interest rale. As part of the loan transaction, the
plaintiff, on behaif of KCL,® signed a promissory note on April 15, 2018. Undoer the
terms of the note, KCL andjor MEL was obligated to make monthly interest-only
payments in the amount of $1,925 to Mr, Kane for twelve months, beginning on May 31,
2018, and to pay off the foan entirely by Aprif 30, 2019. Theresfter, the plaintiff made

each of the required $1,925 monthly payments using his own funds.? These interest

only-payments totaled $23,353.15.

in addition to these costs, there were a number of ongoing expenses refated to
the property, including: {1) cable intemet from May 2017 through December 2017,
totaling $275.72; (2) propane chargss totaling $415.72; (3) waste fees totaling $206 .40;
(4) insurance fees totaling $2,582.52; (5) landscaping fees tptéﬁng $533; (8}
water/sewer fees of $1,292.87; (7) electric fees totaling $2,169.66; (8} property taxes
totaling $5,646.93; (9) pest control services totaling $1,525; and (10) a horne inspaction |
that cost $400. The plaintiff paid ol of these expanses, which totaled $15,137.82, from
his personal account, LLC accounts that he funded, or his personal credit cards.

Adding all of the foregoing categories of expenses together, the Court finds as a
matter of fact that the plaintif personally paid $102,742.10 towards the flipping of the
Faystteville property, and none of those expenses have been raimbursed by MEL, The
Court also finds, as & matter of fact, that the defendant has no outstanding or
unraimbursed expanses related to the Fayetieville propsrty. Te the extent the
defendant claims he is entitlad to be paid or reimbursed for the vatue of his own labor or

* it is unclsar why KCL was & parly 1o the promissary notn as MEL, and nio! KCL, owned the property,
The Cour! did not follow the plaintiTs explanation: (See Tr. Day 1 8t 1:46)

* The first payment was actually 82, 178.15, The extra $253.15 covared additional sociusd intefest.

Eno v. Abdel-Fattah
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as a “general contractor,” the Court disagrées. As discussed above, {ges supm n.2),
the defendant presented no ¢redible avidence to support that posttion. Rather, the
Court finds that the defendant’s compensation for his ia_bar,, if any, would be i the form
of distributions from the LLC, but onily i the LLC made a profit from flipping the property.

Ultimately, MEL sold the property on May 13,2019, MEL received 8 net cash
amount of $64,269.81 at the closing, after satisfying the note hsid by Mr. Kane and
accounting for various closing costs. As noted earlier, this amount is currently being
held in escrow by the mainﬁﬁﬁé_ attomey. (§g_§ Ex. 41.) Whilo this action was peading,
the Court granted the g!_éi‘nﬁi?s request to pay $1,335.80 for an insurance policy related
to the property from other escrowed funds. (See id.) Thus, the totel amount of
escrowed funds related to the Fayetieville property is $62,864.01.
l._Columbia, South Carplinia

On or about June 30,2017, MEL acquired a single family home located st 205

Algrave Way in Columbig, Sﬁiz‘m Carolina. The purchass pﬁca waé-ﬁﬁ&&?ﬁi MEL

again financed the purchase of the property through Groundfioor. The loan amount was
$140,520 with 2 10% interest rate, and included  $10,800 allowance to use for the
anticipated renovation of the property. The loan was to be ‘repaid in a gingle lump sum
dus on or before December 28, 2017. In essance, this ﬁnaﬁcia"gi_mﬁgemt afforded
MEL six months to compiete the necessary renovations and msaswﬁip the property
without having to make any -payméms on the loan. As part of the transaction, MEL
made a 34,800 eamest money deposit, and contributed $20,327.85 In cash at the
dlosing to cover various fees. The plaintiff paid these amounts fromhis personal bank
account, and incumred 8 $4 fee for a bank check and a $20 wire ‘feé. The plaintiff also

Eno v. Abdel-Fattah
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paid a $250 application/appraisal fee on behalf of MEL. In sum, the fess related o the
acquisition of the property totaled $25,401.85, all of which were paid by the plaintiff.

Aftar acquiring the property, the parties biegan to renovate it. The defendant
performed the majority of the renovations. To cover the costs of renovations, the
plaintiff gave the defendant $79,500, spiit over two checks and 2 payment on & website
‘operated by the defendant. The defendant also received the $10,800 allowance from
the financing transaction to use for renovations, although it is not entirsly dlear how the
defendant recelved those funds.'® The plaintiff never visited or worked directly on the
property. Nonethelass, he incurred the following expenses related to the property:
during MEL’s ownership 61“"&: (1) $1,403.97 for appliances; {2} $188 on landscaping; {3)
$250 for cleaning; {4) $200 for a window; (5) natural gas charges totaling $597.63; (6)
water/sewer charges totaling $435.72; and (7) shipping fees totaling $57.90. The
plaintiff paid all of these expenses, which {otaled $3,143.22, using cash, his personal
bank account, LLC bank accounts that he funded, or his persaﬁa! credit cards.

The parties were unable to flip the property by the ﬂmmﬁﬁrzﬁ 2017 maturity
date on the Groundfioor note. However, as with the Fayetteville property, an individual
lender, Dave DeMerdt, agreed to pay off the Groundfloor debt before its maturity date.
Specifically, Mr. DeHerdt agreed to Joan MEL $148,000 ata 10% interest rate, which
effeclively afforded MEL additional time to complete the renovation and sell the
property. To that end, the plaintiff, on-behalf of MEL, signed a promissory note on
December 26, 2017. Under the terms of the note, MEL was obligated to make monthly
interest-only payments in the amount of $1,233.33 to Mr. DeHsrdt for six months,

12 A5 with the Fayettevile property, the dsfandant did not produce any tecelpts showing how fis spent the
funds.

Eno v. Abdel-Fattgh
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beginning on January 31, 2018, and to pay off thie loan entirely by June 30, 2018. The
plaintiff made four of the required payments using his.own funds. These interast only-
payments totaled $4,933.32, MEL was unable to make the final two paymenis and

never paid off the note. Rather, Mr. DeHerdt accepted the deed to the property in lieu

of pursuing foreclosure. 'ﬂ"ms; MEL was unable to sell the property for a profit, instead

incurting a net foss after accounting for expenses.

Adding all of the foragoing categories of expenses togather, the Court finds as a
matter of fact that the plaintiff personally paid $52,978.38 towards the flipping of the
Columbia property, and none of those expenses have been reimbursed by MEL. The
Court also finds, as a matter of fact, that the defendant has no ou:stanﬁing or
unreimbursed expenses related to the Columbia property. To the extent the defendant
claims he is entitled to be-paid or relmbursed for the value of his own labororas a
“general contractor,” the Court disagrees. As discussed above, {$8e supra n.2), the
defendant presented no credible svidence o support that position. Rather, the Court
finds that the defendant’s compensation for his labor, if any, would be in the form of
distributions from the LLC, but only if the LLC made a profit from flipping the property.
1, Merrimack, New Hampshire

On or about December 5, 2017, KCL acquired from Mr. Poulin a single family

home located at 201 Naticook Road in Merrimack, New Hampshire, Thi_a purchase price
totated $158,048.97. KCL financed the purchase of the propetly with a $158,000 loan
‘provided by Mr. Kane. Although not entirely clear, it appears that KCL only received
$153,720 from Mr. Kane. (Sag Ex. 2 at 174.) As a rasult, therewas & $5,228.97
difference between the amount received from the loan and the fing! dosing price

Enov. Abdel-Fattah
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[$158,948.97-$153,720.00). To make up for this shorifall, the defendant transferved
$5,000 to KCL's account from North Carolina on December 4, 2017.% {Sge Ex. 2 at
179; Tr. Day 2 at 11:57.) The plaintiff deposited funds to cover the remaining $228.97..
As part of the loan from Mr, Kane, ths plaintiff, on behaﬁ“ of KCL, signed a
promissory note on November 27, 2017, Under the lerms of ﬂie nate, KCL a}m
obligated to make monthly interest-only payments in the amount of $1,808.33 to Mr,
Kane beginning on December 31, 2017 through November 2018, KCL was required to
pay the loan in full at the end of November 2018, which effectively afforded KCL one.
yaar to complete the necessary ?anmﬁans and sell the property. The pi-éﬁnﬁff made
each of the required 33888,33 payméﬁis for eight months, Mﬁch totaled $14‘..§68.ﬁ4.
After acquiring the property, the parties begen 1o -renﬁvatﬁzit‘ Ag with the oﬁwer

properties, the plaintif incurred a nuraber of expenses during KCL's awnershi;af.ﬁ:e '

property. The expenses include the following: (1) purchases from Héme Depot,
Walmant, and O'Rellly Auto Parts totaling $2,442.40; (2) elecric bils totsling $127.07;
(3) gas bill totaling §72.54; {4) payments _-bo‘Mr, Poulin mm!ing'ﬁﬁ,zs(}‘?; (5) water/sewer
bills totaling $117.42; (8) payments to the registry of deeds :toiéfing $65.88;and (Mo
$2,000 payment to the eventual buyers of the property to accournt for the rernoval of

! This $5,000 was part of o serfes of fransfers or “wires” totaling $24,000 thet the defendernt clsimad he
mads to the plaintilf from October 2017 through Jenusry 2018. Unfortunaiely, the partiss did not present.
much evidence about thase transters at the trisl. Indead, the defendant testified thet he had *no ides”
what the pisiniiff did with the wited funds. He slsc testifisd that the plalntilf was experisncing financial
“hardshlp” becausa of his divorce, and surmised 818t the plainttf may heva pesd the funds for personal
expenses, Hf yue, then it sesms that the funds should ba ireated as a personal loan between the parties
and not aloan to the LLC, Simply pul, based on the racord before it, the Court is ohly able to find that
55,000 of these transfers was used towards the Merrimack propery. The Countcannot find that any of
the remaining $19,000 was used towands ths fiipping of the Merimadk proparty or any other property.

*2 The record was not entirely clear what thess payments coversd. Mr. Pouli testified that ha warked on

the property afier he sold R and eamed thess paymsnts for that work.. Howsver. ihe plantif indicated that

these payments were made as part of the Iniial agresment {0 sl the propery. Ultimataly, this distinciion
Is immaterial as they are reimburseble expensaes ragardiess of the classification.

Eno v, Abdsi-Fattah
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mald in the attic, (see Ex. 34). The plaintiff paid all of these expensss, which fotaled
$11,075.11 using his own cash, cradit cards, or bank accounts that he fundsd.

Adding all of the foregoing categories of expenses together, the Court finds as 8
matter of fact that the plaintiff personally paid $25,770.72 towards the “flipping” of the-
Merrimack property, and none of those expenses ﬁaﬁe been mﬁnbufsed; The Court
also finds, as a matter of fact, that the defendant incurred %mm ‘Bxpenses
sonnected to the Merrimack property, in the form of tha $5,000 dﬁ;zasat into KCL’s
account on December 4, 2017 to finance the purchase of the property. "i'-‘,é the extent

the defendant claims he is erititted to be paid or reimbursed for the value of his-own

labor or as a “genaral contractor,” the Court disagrees. As discussed above, (see supra

n.2), the defendant presented no credible evidence to support that position. Rather, the
Court finds that the defendgﬁi’s 'eampénsaﬁm for his {abor, if any, would beé In the form
of distributions from thé'. LLC, but only if the LLC made a profit from fipping the property.

KCL sold the proparty on August 28, 2018 for $273,000. After paying off tha note
held by Mr. Kane, and accounting for various other closing costs, KCL received a final
cash settiement payment in the amount of $87,820.86. (See Ex, 17 at 2.} KCL also
received a refund for a sewer charge in the amount of $123,55. These amounts, which:
total $88,044.41, are currently held in escrow by the plaintiff's attomaey.

| Disoussion |

As discussed abovs, the plaintif's attorney is currently holding funds belonging to
MEL in the amount of $62.884.01 from the sale of the Fayelteville property. Basadon
£no v. Abdel-Faftah
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the Court's factual findings above, the Court finds that the plaintiff is entitied to the
entirety of those funds. Specifically, the plaintiff has unreimbursed expenses totaling
$102,742.10 arising from the flipping of the Fayetteville property and the defendant has
no legitimate reimbursable expenses. The plaintiff also has unraimbursed éxpensas
totafing $52,978.39 arising from the {faiiaﬂ_) flipping of the m&mma‘ property, and the
defendant has no ieg;ﬁmate refmbursable expanses for that pmpsrty Pursuant to the

parties’ agreement, each party’s m;mbnrsaﬁie expenses are freefed asloanstothe LLC
and must be paid first from the closing proceeds. Thus, the Court finds that the plaintiff
is entitied to the entirety of MEL’s funds that are held n escrow, which Is $62,964.01.

To the extent the plalntiff seeks to recover the remainder of the expenses he
incurred in connection with the Fayetteville and Columbia properties, whish‘amauntsta
$92,756.48, he must pursue that clalm against MEL direclly. The Court wilt not require
the defendant to pay for any portion of those expenses for two reasons. First, the
piaintiff's complaint did not indicate that he would be seeking damages from the
defendant. Rather, the plaintiff only asked the Court "to ﬁefémﬁﬁe how the gross profits
from the sale of [the properties]” should be divided, (Compl. Prayer for Refiaf 1 A.)'*
Thus, the defendant has never been on notice that he may be subject to an award of

damages In this case. Second, and perhaps more importantly, the defendant is not

n Technicaily, the prayer for rei:ef only sought & determination regarding the procesds from the sale of
e Merrimack propérty. However, the complaint also mentions both the Columbla and Fayeiteviiie
properties and the parties have besn wel awara for quite some time that the procestsfexpengss related
to those properties would also be at issue in this case, (Sge Ot 30, wsmerwmummmm
‘parties agreed “{o supplameant the cirrantly hekl procesds in ascrow’)): see #l6a , .
2019-CV-724, Court Doc. 30, at 7 (Apr. 21, 2020} {Order, Cotbum, J.) {(dismisghg Mr. Fatial’s complaint
becsusé it was duplicative of the lssuos in thie case, noting: “As the Cout has ahwdy infotmsd Mr,
Fattah in connection with the 451 Cese, the Court will consider 4l of the partiss® allegations regarding
expensas snd thelr respective obligations wihen it decides the proper distribution of the funkis currently
heid in escrow white the 451 Case is pending.™).
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personally liable for the debls of MEL. Seg Mbahaba v, Moraan, 163 N.M. 561, 588
(2012) ("Ordinarily, corporate owners, like LLC members and managers. are
not liable for @ company’s debts.”), sge also RSA 304-C:23, 1.

As discussed above, the plaintiff's attorney is currently hiolding funds belonging to
KCL in the amount of $88,044.41 from the sale of the Merimack property. Based on
the Courl's factual findings above, the plaintiff has unrelmbursed expenses totaling
$25,770.72 arising from the flipping of the Merrimack property and the defandant has
$5,000 in legitimate réimbursable eﬁ:s.‘pénsa‘s; Pu‘rsuaﬂi to'the pames .a“greemmai, thase
expenses must be paid first frorn the proceeds received at the closing. Aﬁéf deducting
those amounts, the remaining balence is §567,273.68. Pursuant to the parties’
agreement, these funds would then be distributed to them fmm KCL equally, which
equates to $28,636.845 each. Thus, the Court finds that the piairtbf{ is entilad to

$64,407.56 ($25.770.72+$28,636.84) and the defendant Is entitied to $33,636,85™

($5.000+$28,636.84) of KCL's'funds that are held in escrow.

The Courl’s declaratory judgment is 25 follows: from the esorowed funds, the
plaintiff is entitied to a total of $117,371.57 and the deferidant is eniitied to $33,636.85.
i1, Motion fo Dismiss o

At the beginning of tris), the defendant moved to dismiss the case In its entlrsty.
The defendant argued that he was indemnified under MEL’s operating agreement, and

“ To the axtent the plaintiff asks $ie Court to award him these Tunds to satisfy the expenses owed to him

from the flipping of the Columbia and Fayelteville propertios, the Court declings i do 5o, The Marimack
property wes ownad by KGL, whilch fs & separate legal entity from MEL. Thus, e plalntf canol coltect

the expensaes that MEL owes il from KCL's funds or the defendant's profit distiibition from KCL.

Eno v. Abdel-Faltgh
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because this action was only brought against him personally, it was a "problem.” (Tt
Day 1 at 10:41.) The Court denied the motion from the bench, noting that it was
“prematura.” {Id.) However, once the plaintiff rested, the defendant again orafly moved
to dismiss. In that oral motion, the defendant argued that he should have been sued in
his capacity as an LLC member (and not individually), or that the LLCs should have
besn named as parties to the action. Me contended that, to tha extent the plaintiff sesls
damages, the plaintiff should have brought sult against the LLC, noting that “if you bring
a lawsuit. and P'm not the right party, | don't think the Court can order that | pay 8
judgment.” (Tr. Day 2 at 1:33-34; 1:44.). The Court stated that it would “not grant the
motion to dismiss at this juncture,” (igd. at 1:48), but informed the defendant that he could
raise his arguments in a post-irig! filing. in that filing, the éefenda‘ﬁi*aﬁa’iﬁst asserts that
the “funds currently being hsld in escrow ... . are inarguably owned by [KCL] and
{MEL]" and therefore he “is not the proper parly for the suit." (Court Doc. 71 971, 2.)
The defendant also maintains that, to the extent the Court is inclined to consider this a
partition action, "the standard laid out by [the parfiion statute] has not been met," and
therefore “the case must be dismissed.” (id. 16.)

Based on the Court's analysis on the merits, it seems that the defendant’s motion

to dismiss is based on two flawed premises. First, as stated aﬁava, the Court agress

with the defendant that the plaintiff did not adequately plead a dlaim for damages and
that is one of the reasons why the Court declined to award the plaintitf damagss.. Thus,
'dismissal is not warranted on that basis. Second, the Court did not treat this action as 2
partition action brought pursuant to RSA 547-C. Rather, the Court treated this a
declaratory judgment action, sge RSA 481:22, to determine the proper distribution of the

Eno v. AbdehFatiah
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funds held in sscrow. Thus, the complaint did not need to comply with RSA 547-C and
dismissal on that basis is also unwarranted.

To the extent the defendant moves for dismissal on the basis thet the LLCs
themselves were necessary parties 10 the action, he has cited no law to support that
position. Moreover, under the circumstances of this case, the Court cannot find that
aither LLC was & necessary pary. See Durham v. Durham, 151 NJH. 757, 761 {2005)
{holding that trial court had discration to allow shareholder *to bring & direct suit against
other members of a-dﬁsé o&rpafaﬁcn‘ where “the shareholders are few in number,
know each other, and ectively serve in the management of the business s officers or
directors”); sge also Kesslerv. Gleich, 156 NH. 488, 493 (2007) (adopling same nale for:
partnerships). Specifically, the plainfiff and the defendant are the m!y members of each
LLC,™ and both of those parties are {obviously) before the Court. $es Durhem, 151
N.H. at 763 (suggesting that 8 direct action may be appropriate where “afl of the
sorporation’s shareholders are before the court as either the plainiiff or defendants”).
Thus, it is difficulf to imagine how naming the LLCs as a noming! parties would have at
all changed the cutcome of this dispute. Seg Kegsler, 156 N.H. sl 494 (holding that

-direct action against pamaér was approprizte where rtwas ‘umikeiy that the outcome of

this case would change even if it had been brought as a derivative action®). Indesd, if

the Court were to dismiss the nction on that basis, "lhe escrowed fiinds wmﬁd then be

retumned to each LLC. At that point, the parties would stif have the seme dispute
regarding the proper allocation of the funds and would, in all likelinood, end up right

15 The Court recognizes that Ms. Eno may or may viot stil be considered a 25% owner of MEL. Howsver,
the Court crediled the plalntif's testimony that Ms. Eno essentially egreed to teds her interest in MEL tn
the plaintiff as part of the divorcs proceadings. As such, afl of the interested parties are bafors the Cournt.
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back here. Ses id. at 493 (noting that “superimposing derivative pleading requirements
upon claims” involving closely held parinerships “nestlessly delays ulii,_ma‘%e substantive
resolution and sefves no useful.or meaningful public policy 'purpﬁe;e“ ',_(f;!eaﬂéd up)). For
these reasons, the Court does not find that dismissalis meagféig-féva 1o the plaintiffs

failure to name the LLCs as parties, The defendant's motion to dismiss is therefore

DENIED.
So ordered,

Date: August 15, 2022

Fon. Jacalyn A. Coburm,
Presiding Justice™
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APPENDIX D

Denial of Motion to Reconsider

by Hillsborough South
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APPENDIX E

Operating Agreement of Merrimack Enterprise LLC.




LIMITED LIABILITY COMPANY AGREEMENT
of

This Limited Liability Company Agreement (the "Agreement”) made and entered into this 11th day of
April, 2017 (the "Execution Date™,

AMONGST:
Khaled Abdel-Fattah of 94 12 Bowers St, Nashua, New Hampshire 03060,
Mark T. Eno of 4 Taconic Dr, Merrimack, New Hampshire 03063, and
Christine Eno of 4 Taconic Dr, Merrimack, New Hampshire 03054
(individuaily the "Member” and collectively the "Members”).

BACKGROUND:

A.  The Members wish to associate themselves as members of a limited liability company.

B.  The terms and conditions of this Agreement will govern the Members within the limited liability
company.

IN CONSIDERATION OF and as 2 condition of the Members entering into this Agreement and other
valuable consideration, the receipt and sufficiency of which is acknowledged, the Members agree as
follows:

Formation

By this Agreement, the Members form a Limited Liability Company (the "Company*) in
accordance with the laws of the Statc of New Hampshire. The rights and obligations of the
Members will be as stated in Chapter 304-C of the New Hampshire Revised Statutes (the "Act™)
except as otherwise provided in this agreement.

Name
The name of the Company will be Merrimack Enterprises LLC.

Page 1 of 14
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Purpose

The purpose of this Company is to purchase ?nd sell real estate.

Term
The Company will continue until tmnmated as provided in this Agreement or may dissolve under
conditions provided in the Act. ‘

Place of Business
The Principal Office of the Company will be located at 20 A Northwest Blvd, Suite 294, Nashua,
New Hampshire 03063 or such other place as the Members may from time to time designate.

Capital Contributions
The following is a list of all Members and their Initial Contributions to the Company. Each of the
Members agree to make their Initial Contribitions to the Company in full, according to the

following terms:

Va’lue of

Member ion

Khaled Abdel-Fattah | $10.00

Mark T. Eno " | $5.00 |

| Christine Eno ' $5.00

Allocation of Profits/Losses .
Subject to the other provisions of this Agreement, the Net Profits or Losses, for both accounting
and tax purposes, will be allocated between the Members in the following mannet:
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Profit/Loss
Percentage

Khaled Abdel-Fattah 50.00%

‘Mark T. Eno : ' 25.00%

Christine Eno | 25.00%

Distributions to Members will be made in the same fixed proportions as the allocation of Net
Profits or Losses described above.

No Member will have priority over any other Member for the distribution of Net Profits or
Losses.

Nature of Interest
A Member's Interest in the Company will be considered personal property.

Withdrawal of Contribution
No Member will withdraw any portion of their Capital Contribution without the unanimous
consent of the other Members.

Liability for Contribution

A Member's obligation to make their required Capital Contribution can only be compromised or
released with the consent of all remaining Members or as otherwise provided in this Agreement.
[f 2 Member does not make the Capital Contribution when it is due, he is obligated at the option
of any remaining Members to contribute cash equal to the agreed value of the Capital
Contribution. This option is in addition to and not in lieu of any others rights, including the right
to specific performance that the Company may have against the Member.

Additional Contributions
No Member will be required to make Additional Contributions. Any changes to Capital
Contributions will not affect any Member's Interests except with the unanimous consent of the

Members.
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14.

Any advance of money to the Company by any Member in excess of the améyunis provided for in
this Agreement or subsequently agreed to, will be deemed a debt due from the Company rather
than an increase in the Capital Contribution of the Member, This liability will be repaid with
interest at such rates and times to be determined by a majority of the Members. This liability will
not entitle the lending Member to any increased share of the Company's profits nor to a greater
voting power. Repayment of such debts will have priority over any other payments to Members.

Capital Accounts

An individual capital account (the "Capital Account”) will be maintained for each Member and
their Initial Contributions will be credited to this account. Any Additional Contributions made by
any Member will be credited to that Member's individual Capital Account.

Interest on Capitsl |
No borrowing charge or loan interest will be due or payable to any Member on their agreed
Capital Contribution inclusive of any agreed Additional Contributions.

Management
Management of this Company is vested in the Members.

Authority to Bind Company _
Only the following individuals have authority to bind the Company in contract: Any Member.

of ty
Any Member may invest in or engage in any business of any type, including without limitation, a
business that is similar to the business of the Company whether or not in direct competition with
the Company and whether or not within the established or contemplated market regions of the
Company. Neither the Company nor any Member will have any right to that opportunity or any
income derived from that opportunity.

Duty to Devote Time
Each Member will devote such time and attention to the business of the Company as the majority

of the Members will from time to time reasonably determine for the conduct of the Company's
business.
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Member Meetings _
A meeting may be called by any Member providing that reasonable notice has bezn given to the
other Members.

Regular meetings of the Members will be held only as required.

Voting
Each Member will be entitled to cast votes on any matter based upon the proportion of that
Member's Capital Contributions in the Company.

Admission of New Members
No new Members may be admitted into the Company.

Voluntary Withdrawal of a Member

A Member may not withdraw from the Company without the unanimous consent of the
remaining Members, Any such unauthorized withdrawal will be considered a wrongful
dissociation and a breach of this Agreement. In the event of any such wrongful dissociation, the
withdrawing Member will be liable to the remaining Members for any demages incurred by the

remaining Members including but not limited to the loss of future camnings.

The voluntary withdrawal of 2 Member will have no effect upon the continuance of the
Company.

It remains incumbent on the withdrawing Member to exercise this dissociation in good faith and
1o minimize any present or future harm done to the remaining Members as a result of the
withdrawal.

Involuntary Withdrawal of a Member

Events leading to the involuntary withdrawal of 2 Member from the Company will include but
not be limited to: death of a Member; Member mental incapacity; Member disability preventing
reasonable participation in the Company; Member incompetence; breach of fiduciary duties by a
Member; criminal conviction of a Member; Operation of Law against a Member or a legal
judgment against a Member that can reasonably be expected to bring the business or societal
reputation of the Company into disrepute. Expulsion of a Member can also occur on application
by the Company or another Member, where it has been judiciaily determined that the Member:
has engaged in wrongful conduct that adversely and materially affected the Company's business;
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has wilifully or persistently commitied a material breach of this Agreement or of a duty owed to
the Company or to the other Members; or has engaged in conduct relating to the Company's
business that makes it not reasonably practicable to carry on the business with the Member.
The involuntary withdrawal of a Member will have no effect upon the continuance of the
Company.

Dissociation of a Member

in the event of either a voluntary or involuntary withdrawal of a Member, if the remaining
Members elect to purchase the interest of the withdrawing Member, the remaining Members will
serve written notice of such election, including the purchase price and method and schedule of
payment for the withdrawing Member's Interests, upon the withdrawing Member, their executor,
administrator, trustee, committee or analogous fiduciary within a reasonable period after
acquiring knowledge of the change in circumstance to the affected Member. The purchase
amount of any buyout of a Member’s Interests will be determined as set out in the Valuation of
Interest section of this Agreement.

Valuation and distribution will be determined as described in the Valuation of Interest section of
this Agreement.

The remaining Members retain the right to seck damages from a dissociated Member where the
dissociation resulted from a malicious or criminal act by the dissociated Member or where the
dissociated Member had breached their fiduciary duty to the Company or was in breach of this
Agreement or had acted in a way that could reasonably be foreseen to bring harm or damage to
the Company or to the reputation of the Company.

A dissociated Member will only have liability for Company obligations that were incurred during
their time as 2a Member. On dissociation of a Member, the Company will prepare, file, serve, and
publish all notices required by law to protect the dissociated Member from liability for future
Company obligations.

Where the remaining Members have purchased the interest of a dissociated Member, the purchase
amount will be paid in full, but without interest, within 90 days of the date of withdrawal. The
Company will retain exclusive rights to use of the trade name and firm name and all related brand
and model names of the Company.
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Right of First Purchase

In the event that a Member's Interest in the Company is or will be sold, due to any reason, the
remaining Members will have a right of first purchase of that Member's Intevest. The value of that
interest in the Company will be the lower of the value set out in the Valuation of Interest section

of this Agreement and any third party offer that the Member wishes to accept.

Assignment of Interest

In the event that a Member’s interest in the company is transferred or assigned as the result of a
court order or Operation of Law, the trustee in bankruptcy or other person acquiring that
Member's Interests in the Company will only acquire that Member's economic rights and interests
and will not acquire any other rights of that Member or be admitted as a Member of the Company
or have the right to exercise any management or voting interests.

Valuation of Interest
In the event of a dissociation or the dissolution of the Company, each Member’s financial interest

in the Company will be in proportion to the following schedule:

Dissolution Distribution

Member
Percent

Khaled Abdel-Fattah | 50%
Mark T. Eno , 25% |

Christine Eno 25%

In the absence of a written agreement setting a value, the value of the Company will be based on
the fair market value appraisal of all Company assets (less liabilities) determined in accordance
with generally accepted accounting principles (GAAP). This appraisal will be conducted by an
independent accounting firm agreed to by all Members. An appraiser will be appointed within a
reasonable period of the date of withdrawal or dissolution. The results of the appraisal will be
binding on all Members. The intent of this section is to ensure the survival of the Company
despite the withdrawal of any individual Member.

No allowance will be made for goodwill, trade name, patents or other intangible assets, except
where those assets have been reflected on the Company books immediately prior to valuation.
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Dissolution __ :
40. The Company may be dissolved by a unanimous vote of the Members. The Company will also be

dissolved on the occurrence of events specified in the Act.

Upon Dissolution of the Company and liquidation of Company property, and after payment of all
selling costs and expenses, the liquidator will distribute the Company assets to the following
groups according to the following order of priority:

in satisfaction of liabilities to creditors except Company obligations to current Members;
in satisfaction of Company debt obligations to current Members; and then

to the Members based on Member financial interest, as set out in the Valuation of Interest
section of this Agreement.

The Company will at all times maintain accurate records of the following:

Information regarding the status of the business and the financial condition of the
Company. )

A copy of the Company federal, state, and local income taxes for each year, promptly afier
becorhing available.

|
Name and last known business, residential, or mailing address of each Member, as well as
the date that person became a Member.

A copy of this Agreement and any articles or certificate of formation, as well as all
amendments, together with any executed copies of any written powers of attorney pursuant
to which this Agreement, articles or certificate, and any amendments have been executed.

The cash, property, and services contributed to the Company by each Member, along with
a description and value, and any contributions that have been agreed to be made in the
future, '
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43,

Each Member has the right to demand, within a reasonable period of time, a copy of any of the
above documents for any purpose reasonably related to their interest as a Member of the
Company, at their expense,

Books of Account

Accurate and complete books of account of the transactions of the Company will be kept in
accordance with generally accepted accounting principles (GAAP) and at all reasonable times
will be available and open to inspection and examination by any Member. The books and records
of the Company will reflect all the Company’s transactions and will be appropriate and adequate

for the business conducted by the Company.

Banking and Company Funds

The funds of the Company will be placed in such investments and banking accounts as will be
designated by the Members. All withdrawals from these accounts will be made by the duly
authorized agent ot agents of the Company as appointed by unanimous consent of the Members.
Company funds will be held in the name of the Company and will not be commingled with those

of any other person or entity.

Audit

Any of the Members will have the right to request an audit of the Company books. The cost of
the audit will be bome by the Company. The audit will be performed by an accounting firm
acceptable to all the Members. Not more than one (1) audit will be required by any or all of the
Members for any fiscal year.

Tax Treatment :
This Company is intended to be treated as a partnership, for the purposes of Federal and State
Income Tax.

Tax Matters Partner

The tax matters partner will be Mark T. Eno (the "Tax Matters Partner”). The Tax Matters Partner
will prepare, or cause to be prepared, all tax returns and reports for the Company and make any
related elections that the Members may deem advisable.

A Tax Matters Partner can voluntarily withdraw from the position of Tax Matters Partner or can
be appointed or replaced by a majority of the Voting Members. In the event of a withdrawal of
the Tax Matters Partner from the Company, the remaining Members will appoint a successor as
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so0n as practicable.

Annusl Report

As soon as practicable after the close of each fiscal year, the Company will furnish to each
Member an annual report showing a full and complete account of the condition of the Company
including all information as will be necessary for the preparation of each Member's income or
other tax returns. This report will consist of at least:

A copy of the Company's federal income tax returns for that fiscal year.

Goadwill
The goodwill of the Company will be assessed at an amount to be determined by appraisal using
generally accepted accounting principles (GAAP).

Goveming Law
The Members submit to the jurisdiction of the courts of the State of New Hampshire for the
enforcement of this Agreement or any arbitration award or decision arising from this Agreement.

Force Majeure

A Member will be free of liability to the Company where the Member is prevented from
executing their obligations under this Agreement in whole or in part due to force majeure, such as
earthquake, typhoon, flood, fire, and war or any other unforeseen and uncontroflable event where
the Member has communicated the circumstance of the event to any and all other Members and
where the Member has taken any and all appropriate action to satisfy his duties and obligations to
the Company and to mitigate the effects of the event.

Forbidden Acts
No Member may do any act in contravention of this Agreement.

No Member may permit, intentionally or unintentionally, the assignment of express, implied or
apparent authority to a third party that is not a Member of the Company.

No Member may do any act that would make it impossible to carry on the ordinary business of
the Company.
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57.  No Member will have the right or authority to bind or obligate the Company to any extent with
regard to any matter outside the intended purpose of the Company.

No Member may confess a judgment against the Company.

Any violation of the above forbidden acts will be deemed an Involuntary Withdrawal and may be
treated accordingly by the remaining Members.

Indemnification

All Members will be indemnified and held harmless by the Company from and against any and
all claims of any nature, whatsoever, arising out of a Member's participation in Company affairs.
A Member will not be entitled to indemnification under this section for liability arising out of ~

[

gross negligence or willful misconduct of the Member or the breach by the Member of any —*

provisions of this Agreement.

Liability

A Member or any employee will not be liable to the Company or to any other Member for any
mistake or error in judgment or for any act or omission belicved in good faith to be within the
scope of authority conferred or implied by this Agreement or the Company. The Member or
employee will be liable only for any and all acts and omissions involving intentional wrongdoing.

Liability Insurance

The Company may acquire insurance on behalf of any Member, employee, agent or other person
engaged in the business interest of the Company against any liability asserted against them or
incurred by them while acting in good faith on behalf of the Company.

Life Insurance

The Company will have the right to acquire life insurance on the lives of any or all of the
Members, whenever it is deemed necessary by the Company. Each Member will cooperate fully
with the Company in obtaining any such policies of life insurance.

Amendment of this Agreement
No amendment or modification of this Agreement will be valid or effective unless in writing and

signed by all Members.
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Title to Company Property
Title to all Company property will remain in the name of the Company. No Member or group of

Members will have any ownership interest in Company property in whole or in part.

Miscellaneous
Time is of the essence in this Agreement.

This Agreement may be executed in counterparts.

Headings are inserted for the convenience of the Members only and are not to be considered
when interpreting this Agreement. Words in the singular mean and include the plural and vice
versa. Words in the masculine gender inciude the feminine gender and vice versa. Words ina
neutral gender include the masculinc gender and the feminine gender and vice versa.

If any term, covenant, condition or provision of this Agreement is held by a court of competent
jurisdiction to be invalid, void or unenforceable, it is the Members' intent that such provision be
reduced in scope by the court only to the extent deemed necessary by that court to render the
provision reasonable and enforceable and the remainder of the provisions of this Agreement will
in no way be affected, impaired or invalidated as a result.

This Agreement contains the entire agreement between the Members. All negotiations and
understandings have been included in this Agreement. Statements or representations that may
have been made by any Member during the negotiation stages of this Agreement, may in some
way be inconsistent with this final written Agreement. All such statements have no force or effect
in respect to this Agreement. Only the written terms of this Agreement will bind the Members.

This Agreement and the terms and conditions contained in this Agreement apply to and are
binding upon each Member's successors, assigns, executors, administrators, beneficiaries, and
representatives.

Any notices or delivery required here will be deemed completed when hand-delivered, delivered
by agent, or seven (7) days after being placed in the post, postage prepaid, to the Members at the
addresses contained in this Agreement or as the Members may later designate in writing.

All of the rights, remedies and benefits provided by this Agreement will be cumulative and will
not be exclusive of any other such rights, remcdies and benefits allowed by law.
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Definitions
For the purpose of this Agreement, the following terms are defined as follows:

" Additional Contribution” means Capital Contributions, other than Initial Contributions,
made by Members to the Company.

"Capital Contribution” means the total amount of cash, property, or services contributed to
the Company by any one Member.

"Distributions" means a payment of Company profits to the Members.

"Initial Contribution" means the initial Capital Contributions made by any Member to
acquire an interest in the Company.

"Member's Interests” means the Member's collective rights, including but not limited to,
the Member's right to share in profits, Member's right to a share of Company assets on
dissolution of the Company, Member's voting rights, and Member’s rights to participate in
the management of the Company. '

"Net Profits or Losses" means the net profits or losses of the Company as determined by
generally accepted accounting principles (GAAP).

"Operation of Law" means rights or duties that are cast upon a party by the law, without
any act or agreement on the part of the individual, including, but not limited to, an
assignment for the benefit of creditors, a divorce, or a bankruptcy.

"Principal Office” means the office whether inside or outside the State of New Hampshire
where the cxecutive or management of the Company maintain their primary office.

"Voting Members" means the Members who belong to a membership class that has voting
power. Where there is only one class of Members, then those Members constitute the
Voting Members.




LLC Operaring Agreement e et s e . Pagcldofis

BN WITNESS WHERBOF the Members have duly affixed theis signaturcs under hand and scal on this
{ tth day of April, 2017,

o aa————

- Axaad

Khaled Abdel-Fattab {(Mcmber)

Mark T. Eno {Member)

Christine Eno (Mcember)




State of New Hampshire s suwmine: 62016
' Wiltiam M Gerdoer

Department of State Sccretary of State

CERTIFICATE OF FORMATION
NEW BAMPSHIRE umfn»:n LIABILITY COMPANY

THE UNDERSIGNED, UNDER THE NEW HAMPSHIRE LIMITED LIABILITY COMPANY LAWS SUBMITS THE FOLLOWING
CERTIFICATE OF FORMATION:

FIRST: The name of the limited liability compeny is
MERRIMACK ENTERPRISES, LLC

SECOND: The natire of the primary business or curposes ers;

NAICS CODE ! NAICS SUB CODE
Real Estate a8d Renta) and Leasing : Qther Activities Related to Real Estate

THIRD: The name of it's registered agent mmm is Eno Mark T
and the physical address, of its registered office IN NEW HAMPSHIRE is

4 Taconic Drive, Merrimack, Ni, 03654, USA i

FOURTE: The latest date on which the limited diability company i to dissotve is Perpetoal
i
FIFTH: The management of the limited Liability company , B vested in & manager or managers.

STXTH: The sale or offer for sale of membership intercsts of the lihited liability company will comply with the requirements of
the New Hampshire Uniform Scauritices Act (RSA 421-B).

PRINCIPAL OFFICE ADDRESS:

PRINCIPAL OFFICE BUSINESS ADDRESS PRINCIPAL OFFICE MAILING ADDRESS

20 A Northwest Blvd Box 294, Nashua, NH, 03063, USA : 26 A Noribwest Bivd Bex 294, Nasbua, NH, 03063,
: USA

Msiling Address - Coxporation Division, NH Department olf State, 107 North Main Street, Room 208, Concord, NH 033014989
Fuysical Lacating - Sinte Honse Arnex, 3ndFioos, Room 317, 25 Capital Strect, Coneord, NH
Phone: (603)271-3246 { Fax:(603)271-3247 | Esvail: corporate(@san.nh gov | Website: sos.nb.gov



mailto:corporatc@Majdi.gov

CERTIFICATE OF FORMATION
NEW HAMPSHIRE LIMITED LIABILITY COMPANY

MERRIMACK ENTERPRISES, LLC

CERTIFY:

E’ Bycheekingthisboxmdwnﬁmﬁn&uchﬁgwmmmmﬂtbeinfomﬁmmnﬁﬁmwﬁnhmx,mmé
compktc to the best of hisher knowlsdge and belief, dnd thar he/tbe tas suthorized the affixing of hisher clectronic
signsture in accordance with the Electronic Sigoatures in' Global and Natiomal Commerce Act {e-Sign) and NH. RSA §
294-E. Furtber, each signatory understands that hisfher electronic signature has full legal effect and enforcesbility and hefshe
intends this form, as signed, to be filed with the office of the New! Hampshire Secretary of State.

EFFECTIVE DATE:
This statement shail be effective from: 0%/1621016

‘Sigmttmer Mark T.Eeo

Title: Manzger

Date sigaed: 05/16/2016

Notice: The membership interests of the limited liability cofnpany: 1) have besn registered or when offered will be registered
under RSA 421-B; 2) sre exempied or when offered will be exempted under RSA 421-B; 3) are or will be offerod it
tragsaction exempied from registration under RSA 421-B; 4} are ot securifies under RSA 421.B; OR 5) are federal covered
securitics under RSA 421-B.  The statement sbove shall noa by Jtseif constitute 2 registration or a_potice of cxemption from
regisiration of seasities within the mesning of sections 448 and 461(1(3) of the United States Intermal revenue Code snd (ye
reguiati lgated th d :

DISCLAIMER: All documents filed with the Corporation Division become public records and will be svailable for public inspection in
either tangible or clectronic form. :

Mailing Addrers - Corporstion Division, NIt Department of Sute, 107 North Main Street, Room 204, Censcord, NH 03301.6929
Physieal Locatisn - State !lmkw,?\i_dﬁm. Room 317, 25 Capite! Sireet, Concord, NH
Prone: (603)271 3246 | Fax:(603)271-3247 | Eranil: corporme(@sos.sih.gov | Website: sos.nh gov
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State of New Hampshire
Department of State

ONLINE BUSINESS FORMA’?TON CONFIRMATION RECEIPT

Business Name:

Type of Request:

Payment Type:
Payment#:
Billing Amount:

Filing Fae:

H

3

MERRIMACK RNTERPRISES, LLC Payment Rectived: 510200
t

Business Fermation ; Request DatefTims:  0S/1672016 10:51AM

PAYMENT RECEIPT

Credit Card Payment Transaction #: 109582
OOTRXXXIOKKK 2052 : Authorization : 381824
5102.08 . Billing Date/Time: 051672016 10:51AM

$100.00

Electronic Filing Fee:  82.00

Total Fees:

$3102.00

Maillng Address - Compomtion Division, NH Department of Stue, 107 North Main Stroet, Room 204, Coocord, NH 03301.498%

Phyxical Lacstion - Stsic Housc Armex, IrdFloor, Room 317, 25 Capitol Stret, Coocord, NH
Phont: (603)27]1-3246 | Pax:{603)271-3247 | Emell; corporxici@tos ah.gov | Webskts: sos.ol.gov



mailto:corporalc@ioenli.gov

APPENDIX F
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STATE OF NEW HAMPSHIRE
SUPREME COURT
Docket No. 2022-0569
MARK T. ENO
Vs.

KHALED ABDEL-FATTAH

MANDATORY APPEAL FROM RULINGS OF THE HILLSBOROUGH SOUTH COUNTY
SUPERIOR COURT

APPELLANT, KHALED ABDEL-FATTAH

FROM CASE # 226-2018-CV-00541

APPELLANT, KHALED ABDEL-FATTAH
733 TURNPIKE STREET #186
N. ANDOVER, MA. 01845

508-400-7770
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ARGUMENT:

The Appeal Court of New Hampshire is forcing me, Khaled Abdel-Fattah, to file an
appeal in Case 226-2018-CV-00451 against the Honorable US Supreme Court knowing that

2




the Notice of Decision issued on 08/15/2022 is a void Judgment that has no effect. The New
Hampshire Supreme Court is trying to give jurisdiction where the lower court lacked

Jurisdiction over the case from day one. The New Hampshire Supreme Court was notified in

2 separate motions that the lower court and the Appellate court lacked jurisdiction over this

» the appellate court must declare
the judgment void, because the appellate court may not address the merits, it must

set aside the trial court's judgment and dismiss the appeal.

Pleadings which notify the opposing party and the court of the factual and legal bases of
the pleader’s claims or defenses better define the issues of fact and law to be
adjudicated. This definition should give the opposing party and the court sufficient
information to determine whether the claim or defense is sufficient in Jaw to merit continued
litigation. Pleadings should assist in setting practical limits on the scope of discovery and
trial and should give the court sufficient information to contro] and supervise the progress of
the case. The Pleading in Case 226-2018-CV-00451 failed to do all of that. It failed to state a
claim but still the trial Court accepted the Complaint against New Hampshire State Rule 8. It
also failed to meet Federal Rule of Civil Procedure 17(a)(1) which requires that "[a]

action must be prosecuted in the name of the real party in interest.

The trial court erred when accepted the Complaint without proper service? This is in
violation of RSA 510:2-a “Contents of Writs and Processes.” And also, in violation of US
rule 4 C (2). The attorney for the Plaintiff, Tanya Spony, claimed that the complaint was
hand delivered by her to the Defendant, Khaled Abdel-Fattah as an individual. The LLCs

were never named in the Pleading and were never served in the case.

The Notice of Decision issued on 08/15/2022 is a void judgment for lack of Jurisdiction
for not naming the correct party in the complaint. The Complaint if 451 also left out
Christine Eno who is a member of both LLCs. No proceeds could be divided if she is not
named in the Poorly written Frivolous Complaint. The Presiding Judge was aware of this
defect in the Malicious Complaint but elected to stay on the case and issue rulings with
ZERO lJurisdiction over the LL.Cs and the Parties of the LLCs.




Again, I am filing this Brief against US Supreme Rules on appealing Void Judgments. If
1 don’t file one by May 5%, 2023, the NH Supreme Court will probably issue a decision in
favor of Mark T. Eno and his attorney Tanya Spony even though the US Supreme Court
stated that the Ruling is a Void Judgment. The New Hampshire Supreme Court refused to

answer 3 Motions on Jurisdiction of the Lower Court before the deadline for the Brief.

QUESTIONS TO THE COURT

1- Whether the trial court Judge erred when accepted the Complaint in Case 451 that does
not state a Claim? The Complaint was only about dividing proceeds from sold properties
that belong to 2 LLCs.

Answer 1- The Poorly Written Complaint in Case 451 failed to comply with New
Hampshire Rule 8 Complaint. Pleadings which notify the opposing party and the

court of the factual and legal bases of the pleader’s claims or defenses better

define the issues of fact and law to be adjudicated. This definition should give thev

opposing party and the court sufficient information to determine whether the
claim or defense is sufficient in law to merit continued litigation. Pleadings
should assist in setting practical limits on the scope of discovery and trial and
should give the court sufficient information to control and supervise the progress
of the case. Case 451 Poorly Written Complaint failed to meet all of these criteria
but the Court elected to keep the case alive which renders the Notice of Decision

to be Void.

2- Whether the trial court Judge erred when accepted the Complaint in Case 451 vs. Khaled
Abdel-Fattah as an individual and not as an officer of the LLCs? The original Complaint
requests division of funds belonging to the LLCs but fails to name the LLCs or the

Defendant as an officer.




Answer 2-

The Plaintiff through his Counsel elected to sue me, Khaled Abdel-Fattah
individually instead of suing me as an officer/member of the LLCs was
intentional to keep the first sold property for litigation. The Court accepted the
Pleading against me as an individual even though I was protected by the LLCs’
Operating Agreement in Clause # 60. Not naming the LLCs in the Pleading makes
the Notice of Decision issued on 08/15/2022 void for lack of jurisdiction. The
Trial Court Judge ignored the request of the Defendant’s Attorney, Keith
Mathews during the trial, to dismiss the case since the Defendant, Khaled Abdel-

Fattah, is given immunity from personal suit by Indemnification Clause.

(Paragraph 60 of Article of Organization) F ederal Rule of Civil Procedure 7(a)(1)

which requires that "[a] action must be prosecuted in the name of the real
party in interest. The Pleading in Case 451 was against me, Khaled Abdel-
Fattah in my individual capacity and not against the correct party which are
KConstruction LLC and Merrimack Enterprise LLC. The Malicious Poorly
Written Complaint in Case 451 was brought by through his attorney Tanya
Spony for her Client, Mark T. Eno, again, as an individual and not as an LLC
member to divide LLC proceeds through the Frivolous Complaint. The Court
issued a Lien on Funds that belong to 2 LLCs even though the Complaint was
Vs me as an individual brought by the Plaintiff through his attorney, again as
an individual which clearly shows that there is no legal path to the LLCs’
proceeds. Since 2019, I the Defendant in the Case have asked the Court and
the Plaintiff to show Jurisdiction over the case and they elected not to answer
it nor amend the complaint to include the 2 LLCs. So, the Trial Court Judge
tried to give legitimacy to the ruling when wrote the following in her Void

Notice of Decision on page 12:

L Moti Dismi

At the beginning of trial, the defendant moved to dismiss the case in its
entirety. The defendant argued that he was indemnified under MEL's

operating agreement, and because this action was only brought against




him personally, it was a "problem.” (Tr. Day 1 at 10:41.) The Court denied
the motion from the bench, noting that it was "premature." (1Q.) However,
once the plaintiff rested, the defendant again orally moved to dismiss. In
that oral motion, the defendant argued that he should have been sued in his
capacity as an LLC member (and not individually), or that the LLCs should
have been named as parties to the action. He contended that, to the extent

the plaintiff seeks damages, the plaintiff should have brought suit against

the LLC, noting that "if you bring a lawsuit, and I'm not the right party, |

don't think the Court can order that | pay a judgment.”" (Tr. Day 2 at 1:33-
34, 1:44.) The Court stated that it would "not grant the motion to dismiss
at this juncture,"” [id. ot 1:46), but informed the defendant that he could
raise his arguments in a post-trial filing. In that filing, the defendant against
asserts that the “funds currently being held in escrow ... are inarguably
owned by [KCL] and [MEL]," and therefore he "is not the proper party for
the suit.” (Court Doc. 71,111, 2.) The defendant also maintains that, to the
extent the Court is inclined to consider this a partition action, "the standard
laid out by [the partition statute] has not been met," and therefore "the case

must be dismissed.

Based on the Court's analysis on the merits, it seems thot the defendant's
motion to dismiss is based on two flawed premises. First, as stated above, the

Court agrees with the defendant that the plaintiff did not adequately plead a




claim for damages and that is one of the reasons why the Court declined to

award the plaintiff damages. ”

*CASE IN POINT: Here, the Trial Court judge is attempting to give the court
jurisdiction over the case while the trial court had none. This was made clear early
on during the trial by my attorney, Keith Mathew that the Pleading named the
wrong party to the case. According to Federal Rule of Civil Procedure 7(a)(1), this
is a Void Judgment.

3- Whether the Trial Court Judge erred when accepted the complaint Vs. Khaled Abdel-
Fattah when he is given immunity from personal suit by the Indemnification Clause

(Paragraph 60 of Article of Organization).

Answer 3- Not naming Khaled Abdel-Fattah as an officer of both LLCs in the
Pleading makes the Notice of Decision issued on 08/15/2022 void for lack of
jurisdiction. The Poorly written Complaint was against the wrong party and not
against the LLCs that the Complaint wants the proceeds to be divided from. The
Operating Agreement Clause 60 protects Khaled Abdel-Fattah from any suits
unless a breach was committed. The Poorly written complaint in 451 only stated

dividing of proceeds as a claim. This makes the Notice of Decision issued on

08/15/2022 a Void Judgment that needs no respéct as to the US Supreme Court

decisions on Void Judgments.

4- Whether the trial court erred when ignored the request of the Defendant’s Attorney, Keith
Mathews during the trial, to dismiss the case since the Defendant, Khaled Abdel-Fattah,
is given immunity from personal suit by Indemnification Clause. (Paragraph 60 of Article

of Organization)

Answer 4- The Trial Court Judge ignored the request of the Defendant’s Attorney,
Keith Mathews during the trial, to dismiss the case since the Defendant, Khaled

Abdel-Fattah, is given immunity from personal suit by Indemnification Clause.




(Paragraph 60 of Article of Organization). The Presiding Judge elected to
continue the trial with no Jurisdiction over the LLCs and no Jurisdiction over

Khaled Abdel-Fattah as an individual.

S- Whether the trial court erred when accepted the Complaint without proper service? This
is in violation of RSA 510:2-a “Contents of Writs and Processes.” And also, in violation
of US rule 4 C (2). The attorney for the Plaintiff, Tanya Spony, claimed that the
complaint was hand delivered by her to the Defendant, Khaled Abdel-Fattah.

Answer S- The service in Case 451 was improper. Hillsborough South Superior Court

accepted the complaint that was filed by the Plaintiff’s attorney, Tanya Spony, on

August 29%. 2018. Tanya Spony claims that she served the complaint by handing

over the complaint to me, the Defendant Khaled Abdel-Fattah, in Case 451, on the
street. (Please see Exhibit 8 of Return of Service.) 1, the Defendant, Khaled
Abdel-Fattah, only received the Ex Parte ruling to attach the funds of $87,920.86
that was issued on August of 29th, 2018. I never received the complaint’s
initiating documents from attorney Tanya Spony and no proof was ever submitted
to the lower Court that I was served properly. Since the service was improper, the
Court has ZERO Jurisdiction over Khaled Abdel-Fattah, and over the LLCs
according to the Ruling in a similar appeal by the New Hampshire Supreme Court
in Case No. 2014-0565, In the Matter of Alexandra Starr and David Starr:

“The plaintiff bears the burden of demonstrating facts sufficient to
establish personal jurisdiction over the defendant. Mosierv. Kinley, 142
N.H. 415, 418 (1997). When jurisdictional facts are challenged, the
plaintiff must offer affirmative proof. Id. Because the husband was
never properly served with the motion to bring forward, we conclude
that the trial court never acquired jurisdiction over him. Accordingly,
we vacate the trial court’s order and direct the trial court, upon

remand, to dismiss the matter.”




*CASE IN POINT: Court records show that, Tanya Spony, the attorney
for the Plaintiff, Mark T. Eno, is the one who served the Defendant, Khaled
Abdel-Fattah with the initiating documents for Case # 226-2018-CV-00451.

Who could serve Initiating Documents in the state of New Hampshire?
Anyone over the age of eighteen (18) years old, who is not a party to the
case, is legally able to serve papers in the state of New Hampshire. This is in
violation of RSA 510:2-a “Contents of Writs and Processes.” And also, in
violation of US rule 4 C (2). When did the Plaintiff Mark T. Eno’s attorney,
Tanya Spony file the improper Summons to Hillsborough South Superior

Court? (Please see FExhibit 8 of Return of Service.). It was filed December
20, 2018. That is 113 days after the improper service by the attorney against
Superior Court Procedure of Civil Rules 4 (c) of 21 days. The Presiding
Judge and the Clerk accepted the late entry of the Proof of Service in
Violation of my Civil Rights by allowing their friend the attorney to file
anything, anytime and it gets accepted.

“Proof of service shall be filed with the court within 21 days of the
court-ordered deadline for service. If a defendant is not served within
the court-ordered deadline for service, the court shall dismiss the action

with or without prejudice, as justice may require.”

6- Whether the trial court Judge erred when issued a Final Order on August 15, 2022 on
issues above and beyond the claim in the original Complaint to divide proceeds from both
LLCs? The Court expanded the claim with its order against the Courts trial management
conference order issued on 12/06/2019. Please see Exhibit # 3

Answer 6- The Trial Judge Expanded the Complaint by making a Declaratory
Judgment Action instead of the Partition Action as the Pleading was requesting in the

Case of 451. The Trial Judge took this unlawful step to achieve 2 things.

a- To avoid the Partition of LLC proceeds that were not named in the Complaint.




b- Taking Declaratory Judgment Action will give the impression that there was
no Operation Agreement to fall on between the parties, ignoring the fact that
there was an Operating agreement for the LLCs as it was mentioned in the
Pleading of Mark T. Eno and his Counsel, Tanya Spony. This order
presupposes the nature of this case, one for declaratory judgment despite the
tenner of this case being one of a direct suit throughout. This change in
direction resulted in the Defendant having no notice that his damages would
be addressed at all and he is inappropriately punished for it. This makes the
Notice of Decision a Void Judgment. The lower Court had no Jurisdiction
over the LLCs. Please see next caption from the POORLY WRITTEN

PLEADING OF 451. (Complete Frivolous 451 Complaint is Exhibit # 6)

7- Whether the trial Court erred when it issued orders on matters that were not in the

original Complaint? The trial court has no jurisdiction over these matters that were in the

Final Order.

Answer 7- The Trial Court Judge extended the courts reach in deciding matters that
were not in the Poorly Written Complaint of Case 451. The Complaint failed to
raise a claim. It was filed deliberately against the wrong party, and the Court
allowed this Frivolous Complaint to stay the course against all State and Federal
Rules. Not only that, but 2 Cases that were filed by me the Appellant, Khaled
Abdel-Fattah were dismissed in favor of Case 451 in clear violation of my Civil

Rights.

8- Whether the trial court Judge erred when it accepted the Complaint that purposely left out
Christine Eno who is a 25% shareholder in both LLCs? Mark T. Eno through his
attorney, Tanya Spony, falsely claimed that Mark T. Eno holds 50% of both LLCs




leaving out Christine Eno? This was a false claim that the court continued to ignore after

multiple motions to Dismiss the case, by the Defendant Khaled Abdel-Fattah.

Answer 8-

When Mark T. Eno and his attorney claimed that he holds 50% shares in
both LLCs in their POORLY WRITTEN Frivolous Complaint, they put
forward a false claim. This makes it a Fraudulent Complaint that the Court
ignored from day one. Attorney Spony filed this Malicious Complaint of Case
451, on behalf of her client knowing that this was a false claim. According to the
Operating Agreement of both LLCs, Mark T. Eno holds 25%, Christine Eno holds
25% and Fattah Holds 50%. (Please see Exhibit # 15 of Merrimack Enterprise
LLC Operating Agreement). This renders the Complaint to be based on a
Fraudulent Complaint, which makes the Notice of Decision Void. During the trial
of Case 451, the Presiding Judge and the attorney for the Plaintiff, Tanya Spony
both repeat the false pretense of Mark T. Eno is entitled to 50% of the prbﬁts
where he only holds 25% as to the Operating Agreement. What type of Math
gives Mark T. Eno $117,000 for his 25% share from the total amount of
$151,0007 The Plaintiff was awarded a number based on a Decision of the
Presiding Judge and not through an Expert Accountant that the Plaintiff needed to
bring as an Expert Witness. The Court Pierced through the Veil of both LLCs
with no Jurisdiction which again makes the Notice of Decision VOID. (Please see
Exhibit 12 from line 13 to line 24 of Page 208 from trial transcript of 451.)

(Caption of transcript of trial 451, page 208 line 13 to line 24):




MS. SPONY: Yeah.

THE COURT: -~ is your client has testified that
when he took the 134, that included his share, if I understand
this correctly =--

MS. SPONY: Yep.

THE COURT: ~~- of both his expenses and his share of |
the 50/50 profit.

MS. SPONY: Right. But my -~ in my -~ absolutely,
Your Honor.

THE COURT: And what he just testified to was that

he gave Mr. Fattah some sort of accounting =~

MS. SPONY: Yes.

*CASE IN POINT: Favoritism is very clear during the trial as well. The Plaintiff’s Attorney

and the Presiding Judge are in sync on every single issue as long as it favors the Plaintiff and his
attorney.
9- Whether the trial court Judge erred when it took a decision in the absence on of an LLCs
member? It is unconstitutional to take a decision on behalf of an absent member of the
LLCs.

Answer 9- This Notice of Decision by the lower court is void and needs no respect as
stated by the Honorable US Supreme Court. When the trial Judge states an
inaccurate statement that would influence the outcome of the case, that is
misconduct by the Presiding Judge. Actions that can be classified as judicial
misconduct include: conduct prejudicial to the effective and expeditious
administration of the business of the courts (as an extreme example:

"falsification of facts''). In this case, it is not extreme where it is clear that the

Presiding Judge is changing the facts that were presented by the Plaintiff in their
Pleading of Case 451. (Please see Exhibit # 9 page 14) of Notice of Decision




when Presiding Trial Judge stated this false statement to give the court

Jurisdiction:

“Specifically, the plaintiff and the defendant are the only members of each LLC, "

and both of those parties are (obviously) before the Court.”

Let us see what Mark T. Eno through his Counsel wrote in their POORLY
WRITTEN Pleading in Case 226-2018-CV-00451 say about who are the
members of the LLC? Please Caption from 451 POORLY WRITTEN Complaint

next: (Also included in Exhibit # 6)

CAUSE OF ON
6. There are two domestic limited liability companies witich has been formed
by Mark T. Eno, Christine Eno, and Khaled Abdel-Fattah. They are Merrimack

Enterprises LLC and K Construction LLC. Both of these entities “flip” homes.

10- Whether the trial court Judge erred when its order presupposes the nature of this case, one
for declaratory judgment despite the tenner of this case being one of a direct suit

throughout?

Answer 10- In the next statement by the Presiding Judge in the Void Notice of
Decision on page 12: Please see Exhibit # 9
“Thus, dismissal is not warranted on that basis. Second, the Court did
not treat this action as a partition action brought pursuant to RSA 547-C.
Rather, the Court treated this a declaratory judgment action, see RSA
491:22, to determine the proper distribution of the funds held in escrow.
Thus, the complaint did not need to comply with RSA 547-C and dismissal on

that basis is also unwarranted.”




*CASE IN POINT: The Trial Judge Expanded the Complaint by making a Declaratory

Judgment Action instead of the Partition Action as the Pleading was requesting in
the Case of 451. The Trial Judge took this unlawful step in an attempt to bestow

jurisdiction over the case.

11- Whether the trial Judge erred when dismissed the Defendant’s Complaint in case 226-
2019-CV-00724 with the following reasoning “the Court will consider all of the parties”

regarding expenses and their respective obligations when it decides the proper

distribution of the funds currently held in escrow? But this is not what this order

represents, and the issue stems from the way the complaint is written.

Answer 11-

1, Khaled Abdel-Fattah, the Defendant in Case 451, filed 2 Motions to
Recuse the Presiding Judge in 2 different Cases 226-2019-CV-00633 and 226-
2019-CV-00724. (Please see attached Exhibits 1 & 2 for these 2 Motions to
Recuse.). 1 predicted that the notice of decisions to dismiss 724 & 633 will take
place in favor of Case 451. That was my prediction since 2019 and 2020. The
Presiding Judge Dismissed 2 Cases that did Raise a Claim of Breach of Contract,
GC, Invoices, and the Embezzlement of $134,115 by the Plaintiff in Case 451,
Mark T. Eno. All judgments rendered by the Biased Presiding Judge are void
Judgments. The Presiding Judge showed Discrimination, Favoritism, and Abuse
of Due Process in issuing rulings that are against my Constitutional Rights in a
clear violation of Canon Rules 1, 2, & 3. (Please see multiple Notice of Decisions
by the Presiding Judge that prove Prejudice & Favoritism.) (Exhibits 3, 4, & 5)

The Operating Agreement of the LLCs have 3 members that include

Christine Eno. How could the Presiding Judge declare that there were 2 members

only in the LLCs unless the court is desperate to issue a ruling in the favor of the

Plaintiff and his attorney no matter what. The same way the Presiding Judge
jumped on Cases 226-2019-CV-00633 and 226-2019-CV-00724 and dismissed
them both, in favor of Case 226-2018-CV-00451. And now, the Supreme Court of

14




New Hampshire is forcing me to file a Brief where the lower Court lacked
Jurisdiction over the 2 LLCs and against what the US Supreme Court rules for

Void Judgments.

During the trial of 451, on page 208 between line 6 and 12, the Plaintiff’s
attorney Spony and the Presiding Judge Concur that the first property sold by the
LLC, Rock Hill, is not part of this, (meaning the trial). (Please see Exhibit # 12
on page 208 between line 6 and 12). This above decision during the trial of 451
by the presiding Judge is in contrast to her over promising decision in Case 724
when she dismissed the case. This again proves that the statement by the
Presiding Judge in her Notice of Decision in Case 724 that both cases are the
same and everything will be considered in Case 451 with leniency is also FALSE.
Let’s read the Presiding Judge’s closing paragraph in her Notice of Decision
before granting the Defendants, Mark T. Eno and his Counsel their wishes to
dismiss Case 724: (Please see last paragraph of 724 Notice of Decision in
Exhibit # 5)

“As such, consistent with its earlier rulings in the 451 Case, Mr. Eno is on notice
that Mr. Fattah’s allegations regarding expenses and breach of duty will be
considered by the Court in deciding the proper relief in that case. The Court

further recognizes that Mr. Fattah is pro se and will afford him some procedural

leniency when it decides the proper remedy in the 451 Case. For these reasons,
the defendants’ motion to dismiss as to Mr. Eno is GRANTED. Any further
litigation involving these three properties and the parties’ obligations under their

“flipping”’ arrangement should be filed in the 451 Case.”

CASE IN POINT: I am still waiting for that PROCEDURAL LENIENCY from the
Presiding Judge. YES, AND MY EXPENSES AND THE BREACH THAT THE
ENOS COMMITTED, I’'M STILL WAITING FOR THEM AS WELL. These
DECISIONS show the intention of the Presiding Judge that there was a

predetermination years before entering the trial of 451 that she will decide
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everything in favor of Mark T. Eno and his attorney Tanya Spony. 1 predicted this
scenario in 2019 and 2020 when the Presiding Judge got assigned to 724 & 633
that they will be dismissed in favor of Case 451. (Please see Exhibits 1 & 2 in 2
Motions to Recuse). What I predicted in my Motions to Recuse the Presiding
Judge happened in 2022. I was not a Psychic to predict it years ago, but it was
obvious that the Presiding Judge was protecting the other party in favor of the
Frivolous Complaint of Case 451. Here, I have to say that the justice system of
New Hampshire including the Hon. Supreme Court of New Hampshire have
failed me multiple times to protect me from a Judge who took it upon her own to
issue rulings against all Rules to protect a Complaint in Case 451 that failed to
raise a claim and had no Jurisdiction what so ever. (Please Exhibit # 12 Brief of
0220-0330 for Case 633)

12- Whether the trial court Judge erred when no explanation was given as to the basis of this
determination and why a partition action was not what was intended by the Plaintiff’s
poorly written pleading? The Trial Court Judge in its final order determines that “[T]he
Court did not treat this action as a partition action brought pursuant to RSA 547-C.
Rather, the Court treated this as a declaratory judgment action, see RSA 491:22.

Answer 12- The Presiding Judge intentionally stayed away from a partition action

since the Court lacked jurisdiction. The Court also failed to include LLCs’
member Christine Eno. This makes the Notice of Decision issue on 08/15/2022 an
extended reach for a Poorly written Complaint that only requests dividing
proceeds after all expenses are paid. It is not accurate that the Pleading in Case
451 was for Declaratory Judgment. Please see Notice of Decision of 08/15/2022
page 3 paragraph 2 in the next Caption:




As noted above, there ara three properties at issue. As will be discussed below,
two of the proparties have been sold and there are excess funds from the closings of
oach of those properties.® The parties, howevar, have been unable to agrea as to how
those funds should be divided. Consequently, the plaintiff has brought this declaratory
judgment action asking the Court to determine the proper aflocation of those funds.4
Specffically, the Court must determine the amount of each party’s expenses that must

be paid from the excess funds and then determine how the remainder, if any, should be

divided. The Court will discuss each of the three properties at issue in tum,

This statement by the Presiding judge is an inaccurate statement. The
Poorly written Complaint of Case 451 was for dividing proceeds of 2 LLCs as
stated in the Plaintiff’s Request A. This proves that the Frivolous Complaint was
not asking for a Declaratory Judgment. The above statement in the Notice of
Decision also states that there are 3 properties only at issue as the Plaintiff and his
attorney wished exactly. To keep the 1* property sold out of litigation of Case
451. They succeeded in dismissing Case 633 that is about the embezzlement of

funds by Mark T. Eno and the Trial Judge grants them their wishes.

WHEREFORE, Plaintiff, Mark T. Eno, respectfully requests that this Honorable

Court:

Fl

A Schedule a heafing to determine how the gross profits from the sale of the
Merrimack, New Hampshire, property should be divided;
B. Order that Mr. Eno’s $35,000:00 loss from the Columbia, Scuth Carolina,

project be included in the expenses paid from the Merrimack gross profit;

The Trial Judge also failed to include my GC invoices in favor of the
fictitious invoices that were paid to the Plaintiff Mark T. Eno and his friend
Martin Poulin/general laborer who collects unemployment and getting paid cash.

This is the second time Mark T. Eno gets his share to pay other GCs other than I,

* Khaled Abdel-Fattah who should have been paid. Mark T. Eno was awarded
around $9,500 from the funds held in escrow in April of 2019. To reward the

Plaintiff twice for repair work and ignore my GC invoices that I was promised to
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be considered in case 451 is another proof that the presiding Judge has favored the
Plaintiff in every single decision in all cases, 724, 633, & 451. This makes all
rulings by the Presiding Judge Void. My Motions to Recuse explained what the
intentions were of the Presiding Judge when got assigned to these Cases. The
predetermination of the Presiding Judge was to Dismiss these cases in favor of the

Frivolous Case of 451. Please see Notice of Decision footnote 12 on page 9:

'2 The record was not entirely clear what these payments covered. Mr. Poulin testifiad that he worked on
the property after he sold it and eamed these payments for that work. However, the plaintiff indicated that
these payments were made as pant of the initlal agreement to sell the property. Ultimately, this distinction
is immaterial as they are reimbursable expenses regardiess of the classification.

*CASE IN POINT: Here, the presiding Judge acknowledges that GC expenses need to
be paid first as stated in the Operating Agreement. The Plaintiff gets paid
2 times for the same GC expenses but I, Khaled Abdel-Fattah get denied
my GC work in a clear discrimination by the Court against me. All of the
rulings by the presiding Judge are void due to the clear Bias against me in

all of the cases that she presided on.

13- Whether the Trial Court Judge erred when issued a Fina] Order that picked and choose
between properties and expenses in favor of the Plaintiff, Mark T. Eno?

Answer 13- The Final Notice of Decision issued on 08/15/2022 in Case 451 had no
jurisdiction over the LLCs and over the Defendant, Abel-Fattah as an LLCs

member. It also omitted the 3™ member, Christine Eno who is an LLCs member
that was not named in the Poorly written Complaint who was left out

intentionally.

14- Whether the Trial Court Judge erred when accepting the Complaint that holds funds in
Escrow from KConstruction LLC that was incorporated in Delaware in 2017 then was
transferred by the Plaintiff, Mark T. Eno to New Hampshire without the knowledge of

LLC members in a clear violation of the written and signed Article of Organization? The




Court has no jurisdiction over these funds it the court considers KConstruction LLC of

Delaware.

Answer 14- The lower Court had not jurisdiction over the LLC that was transferred

unlawfully to New Hampshire by Mark T. Eno in an apparent breach of the
Operating Agreement of KConstruction LLC and Merrimack Enterprise LLC.
This was brought to the attention of the presiding judge but the lower Court
ignored these facts and never requested the Plaintiff in the Case to amend the
Complaint. This renders the Notice of Decision Void. The lower Court had no
jurisdiction over the LLCs and the Proceeds from the LLCs. The funds being held

in escrow without due process in violation of my Civil Rights.

15- Whether the Trial Court Judge erred if accepted KConstruction LLC of New Hampshire
since its incorporation was unlawful. The Court has no Jurisdiction over it since it only
has the name of Mark T. Eno only who intentionally left out Khaled Abdel-Fattah and
Christine Eno as members, to secure the transfer of the funds after the sale of one of the

properties in his own personal account.

Answer 15- This was one of the claims that I had raised in my claim in Case 633 and
then got dismissed without due process by the presiding Judge in Favor of Case
451. Mark T. Eno the Plaintiff in Case 451 moved the Company without notifying
LLC members in an attempt to have the proceeds from the sale of one of the
properties to be transferred to his bank account. Favoritism by the Presiding Judge

makes the Notice of Decision in Case 451 Void.

16- Whether the Trial Court Judge erred when ignored the breach of agreement committed by
the Plaintiff, Mark T. Eno after failing to meet his financial obligation paying the
mortgage for 205 Algrave Way South Carolina, that was then foreclosed on.

Answer 16- Breach of Contract was one of the claims V. Mark T. Eno and Christine
Eno, that I, Khaled Abdel-Fattah, raised in my claim in Case 724 and then got

dismissed without due process by the presiding Judge in Favor of Case 451.




17- Whether the Trial Court Judge erred when ignored in the Final Order, the embezzlement

committed by the Plaintiff, Mark T. Eno during testifying under oath in the trial, admitted
that he took the amount of $134,115.26 with no permission from LLC members?

Answer 17- Embezzlement was one of the claims that 1 had raised in my claim in Case
633 and then got dismissed without due process by the presiding Judge in Favor
of Case 451. Mark T. Eno the Plaintiff in Case 451 transferred $134,115.26 to his
bank account without notifying LL.C members in writing, in a clear violation of
the Operating Agreement that was signed by all 3 members. The presiding Judge
ignored the Operating Agreement and kept the sale of the first property by the
KConstruction LLC out of 451 litigations as the Plaintiff and his attorney wished
for all along. Favoritism by the Presiding Judge makes the Notice of Decision in
Case 451 Void.

18- Whether the Trial Court Judge erred when ignored to settle GC invoices of $1,10,718.00
first, before dividing proceeds as specified in the Article of Organization? 1, the
Defendant, Khaled Abdel-Fattah, holds 50% shares in both LLCs. Mark T. Eno and
Christine Eno hold 25% shares each in each LLC.

Answer 18-  The Footnote #2 from the Void Decision of Case 451 is clear that the presiding
Judge ignored the invoices that the Plaintiff received from me, Khaled Abdel-Fattah, before
August of 2018. The presiding judge accepted bank statements from Mark T. Eno as expenses
and also elected to pay a laborer who was on Disability for his labor work but refused to accept
my GC invoices. This is also against the Poorly written Complaint in Case 451 and against the

Operating Agreement of both LLCs.

2 To be dsar, the term “expenses” doaes not encompass the value of the parties’ own workAlabor. The
perties never agreed that they would be paid for their own tims or labor expended during the flipping
process. The Court did not find credible the defendant’s testimony that he was 1o be paid for his own
labor as the "general contractor” for each property. Accordingly. the defendant's purported ganeral
contractor invoices, (sge Ex. A), are not "expenses” and are not subject to payment from the closing
procesds.




Please see following Caption from Poorly written Complaint of 451 stating clearly that Abdel-
Fattah performs necessary construction and each party gets reimbursed for expenses. The

presiding Judge ignored these facts in favor of the Plaintiff.

In terms of the operating agreement of Merrimack Enterprises and the
actual practices of the parties, Eno and Abdel-Fattah hiave assumed different duties for
the LLCs. Eno arranges the financing and Abdel-Fattah performs necessary construction.
When a property is sold, each party gets reimbursed for expenses he incurred; the balance
is split 50-50 between the partics.

19- Whether the Trial Court Judge erred when ignored to account for the $24,000 that the
Plaintiff, Mark T. Eno borrowed to meet his financial obligations towards both LLC’s?

Answer 19- Same answer as in Answer # 12.

20- Whether the Trial Court Judge violated my 5™ and 14® Amendment Rights when issued

an Ex Parte motion in my absence before 1 was notified of the Complaint in this case?

Answer 20- 1, the Defendant, Khaled Abdel-Fattah, only received the Ex Parte ruling
to attach the funds of $87,920.86 that was issued on August of 29th, 2018. I never
received the complaint’s initiating documents from attorney Tanya Spony and no
proof was ever submitted to the lower Court that 1 was served properly. Since the
service was improper, the Court has ZERO lurisdiction over Khaled Abdel-
Fattah, and over the LLCs according to the Ruling in a similar appeal by the New
Hampshire Supreme Court in Case No. 2014-0565, In the Matter of Alexandra
Starr and David Starr:

“The plaintiff bears the burden of demonstrating facts sufficient to

establish personal jurisdiction over the defendant. Mosierv. Kinley, 142

N.H. 415, 418 (1997). When jurisdictional facts are challenged, the

plaintiff must offer affirmative proof. Id. Because the husband was
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never properly served with the motion to bring forward, we conclude
that the trial court never acquired jurisdiction over him. Accordingly,
we vacate the trial court’s order and direct the trial court, upon

remand, to dismiss the matter.”

Court records show that, Tanya Spony, the attorney for the Plaintiff, Mark T. Eno,
is the one who served the Defendant, Khaled Abdel-Fattah with the initiating documents
for Case # 226-2018-CV-00451. Who could serve Initiating Documents in the state of

New Hampshire? Anyone over the age of eighteen (18) years old, who is not a party to

the case, is legally able to serve papers in the state of New Hampshire. This is in
violation of RSA 510:2-a “Contents of Writs and Processes.” And also, in violation of
US rule 4 C (2). For the clerk of Hillsborough South Superior Court on New Hampshire,
the Presiding Judge of Case 451, are very much aware of what proper service is but they
elected to help our friend the attorney to grant a lien on LLC Proceeds with improper
service VS Khaled Abdel-Fattah as an individual. Favoritism is very clear from day one. I
ask the Honorable Supreme Court of New Hampshire to take a look at all the biased
ruling that were issued against me in the lower Court and it will be very clear to Court
that the ground was tilted against me in the Lower Court. So, what is there to appeal? It is
a Void Judgment. When did the Plaintiff Mark T. Eno’s attorney, Tanya Spony file the
improper Summons to Hillsborough South Superior Court? (Please see Exhibit 8 of

Return of Service.). 1t was filed December 20, 2018. That is ﬂ 13 days after the

improper setvice by the attorney against Superior Court Procedure of Civil rules 4 (c) of
21 days. \
“Proof of service shall be filed with the court within 21 days of the court-
ordered deadline for service. If a defendant is not served within the court-
ordered deadline for service, the court shall dismiss the action with or without
prejudice, as justice may require.” For the Clerk to ignore the improper service
and the untimely filing of the improper Summons is also against NH Rule 1 (f),

“The clerk may refuse to accept, by notification in writing, any filing
that the clerk determines does not comply with these rules.”




21- Whether the Trial Court Judge violated my Constitutional rights of receiving a fair and

just trial?

Answer 21-

This above decision during the trial of 451 by the presiding Judge is in
contrast to her over promising decision in Case 724 when she dismissed the case.
This again proves that the statement by the Presiding Judge in her Notice of
Decision in Case 724 that both cases are the same and everything will be
considered in Case 451 with leniency is also FALSE. Let’s read the Presiding
Judge’s closing paragraph in her Notice of Decision before granting the
Defendants, Mark T. Eno and his Counse] their wishes to dismiss Case 724:
(Please see last paragraph of 724 Notice of Decision in Exhibit # 5)

“As such, consistent with its earlier rulings in the 451 Case, Mr. Eno is on notice
that Mr. Fattah’s allegations regarding expenses and breach of duty will be
considered by the Court in deciding the proper relief in that case. The Court
further recognizes that Mr. Fattah is pro se and will afford him some procedural

leniency when it decides the propér remedy in the 451 Case. For these reasons,

the defendants’ motion to dismiss as to Mr. Eno is GRANTED. Any further
litigation involving these three properties and the parties’ obligations under their

“flipping” arrangement should be filed in the 451 Case.”

I am still waiting for that PROCEDURAL LENIENCY from the Presiding
Judge. So, what New Hampshire State Rule or US Federal Rule allows a
dismissal of a Complaint based on a promise by the Presiding Judge to be Lenient
with the Plaintiff of the to be dismissed case in another Case where I was the
defendant? Litigants are not looking for leniency in the Court of law but they look
for Justice based on the facts and laws presented. YES, AND MY EXPENSES
AND THE BREACH THAT THE ENOS COMMITTED, I'M STILL WAITING
FOR THEM AS WELL. These DECISIONS show the intention of the Presiding
Judge that there was a predetermination years before entering the trial of 451 that
she will decide everything in favor of Mark T. Eno and his attorney Tanya Spony.
I predicted this scenario in 2019 and 2020 when the Presiding Judge got assigned
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to 724 & 633 that they will be dismissed in favor of Case 451. (Please see
Exhibits 1 & 2 in 2 Motions to Recuse). What 1 predicted in my Motions to
Recuse the Presiding Judge happened in 2022. I was not a Psychic to predict it
years ago, but it was obvious that the Presiding Judge was protecting the other
party in favor of the Frivolous Complaint of Case 451. Here, I have to say that the
justice system of New Hampshire including the Hon. Supreme Court of New
Hampshire have failed me multiple times to protect me from a Judge who took it
upon her own to issue rulings against all Rules to protect a Complaint in Case 451
that failed to raise a claim and had no Jurisdiction what so ever. (Please Exhibit #
12 Brief of 0220-0330 for Case 633)

22- Whether the Trial Court Judge discriminated against me, the Defendant in favor of the
Plaintiff and his Attorney? Multiple Motions to recuse the Hon. Judge were denied
without Due Process. Not a single Motion for urgent hearing was accepted and 100% of

my motions were denied

Answer 22- These alterations of facts by the Presiding Judge are not only in Case 451,
but also in Case 724 and 633. Please see Exhibits # 4, 5 and # 7. The Presiding
Judge stated the following in her Ruling on 04/21/2020: (Please see Exhibit # 5

Page 7 2™ paragraph line 4 to 8)

“Here, the Court finds that dismissal of this action is appropriate. As explained
above, the Court now has two cases regarding the exact same subject matter. it
is not at all clear why Mir. Fattah brought this separate action rather than simply

paying the filing fee for his counterclaims in the 451 Case.”

It is important to show that the Pleading in the POORLY WRITTEN
COMPLAINT in case 451 is only about dividing LLCs’ Proceeds. The trial
Court tried to extend the Complaint to include Business Dispute/Breach of
contract on March 25 2022 but failed to do so after I challenged the court and
Tanya Spony to show that the original complaint that was filed on August 29,
2018 has any mention of Business Dispute/Breach of a Contract. (Exhibit # 10 of
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Motion to Dismiss by Defendant Khaled Abdel-Fattah and Motion to Object
Exhibit # 11).

The Legitimate Complaint that I filed in Case 724 was v. Mark T. Eno and
Christine Eno was for Breach of Contract and unpaid GC invoices and not about
dividing proceeds as in Case 451. This fact shows the FALSE Conclusion and the
twisting of the facts by the Presiding Judge over Cases 451, 724 & 633 when
stated in her notice of decision, “the Court now has two cases regarding the
exact same subject matter.” These decisions are void as well for the clear
Prejudice and Favoritism by the Presiding Judge that have committed Fraud Upon
the Court. These 2 cases were dismissed to keep the Malicious Case of 451 alive
to issue a ruling in the Plaintiffs favor as just happened in the Notice of Decision
issued on 08/15/2022. The Presiding Judge have violated all Canon Rules with
siding with the Plaintiff in all of her decision in multiple cases which renders all

judgments to be void.

23- Whether the Trial Court Judge acted outside of the color of law when ordered the
dismissal of Case # 226-CV-2019-724 for Breach of Contract and Case # 226-2019-CV-

633 for Embezzlement, Fraud, and Larceny, without any hearing scheduled. The Hon.

Judge heard the Plaintiff admit to the Breach he committed and his Embezzlement of
$134,115.26 under oath and still issued a final order in the Plaintiff’s favor.

Answer 23-

The lower court dismissed both cases, 633 & 724 without a single hearing
held. This s an error for not allowing the Plaintiff to be fairly heard as stated in
Canon Rule 2.2 {4]. This is clear Discrimination by the Lower Court that the
Supreme Court elected to ignore. Over 200 legal errors were raised in multiple
appeals and not a single error was responded to by the Supreme Court of New
Hampshire. (2020-0330, 2020-0429, & 2021-0037) What will be different this
time? NO APPEAL IS NEED AS TO THE US SUPREME COURT. When
appeal is taken from a veid judgment, the appellate court must declare




the judgment veid, because the appellate court may not address the
merits.

24- Whether the Trial Court Judge erred when ordered in the Final Decision to reward the
Plaintiff, Mark T. Eno the Sum of $117,371.57 from the held Escrow funds in a clear
favoritism knowingly that the Plaintiff Mark T. Eno only holds 25% shares in both
LLC and the Defendant, Khaled Abdei-Fattah holds 50%?

Answer 24- This is the same answer as in Answer # 8. During the trial of Case 451, the
Presiding Judge and the attorney for the Plaintiff, Tanya Spony both repeat the
false pretense of Mark T. Eno is entitled to 50% of the profits where he only holds
25% as to the Operating Agreement. What type of Math gives Mark T. Eno
$117.000 for his 25% share from the total amount of $151,000? The Plaintiff was
awarded a number based on a Decision of the Presiding Judge and not through an
Expert Accountant that the Plaintiff needed to bring as an Expert Witness. The
Court Pierced through the Veil of both LLCs with no Jurisdiction which again
makes the Notice of Decision VOID. (Please see Exhibit 12 from line 13 to line
24 of Page 208 from trial transcript of 451.) (Caption of transcript of trial 451,
page 208 line 13 to line 24 in answer # 8 of this brief):

1- Yiolations that make Notice of Decision in Case 451 Void.
The judge does not follow statutory procedure, Armstrong v. Obucino, 300 Il
140, 143, (1921)

Unlawful activity of a judge, Code of Judicial Conduct.

Violations of due process, Johnson v. Zerbst, 304 U.S. 458 S.Ct. 1019; Pure Oil
Co. v. City of Northlake, 10 J11.2d 241, 245, 140 N.E. 2d 289 (1956); Hallberg v
Goldblatt Bros., 363 111 25 (1936);

If the court exceeded its statutory authority. Rosenstiel v. Rosenstiel, 278 f. Supp.
794 (S.D.N.Y. 1967)




The POORLY WRITTEN COMPLAINT IN CASE 451 had no justiciable
issue that was presented to the court through proper pleadings, Ligon v. Williams,
264 111 App 3d 701, 637 N.E. 2d 6d33 (1% Dist. 1994)

Where the summons was not properly served.

When the Rules of the Court are not Complied with.

When the local rules of the special are not complied with. (One where the judge
does not act impartially, Bracey v. Warden, U.S. Supreme Court No. 96-6133
(June 9, 1997)

Where the statute is vague, People v. Williams, 638 N.E. Zd 207 (1% Dist. 1994)
When proper notice is not given to all parties by the movant, Wilson v. Moore, 13
11l. App. 3d 632, 301 N.E 2d 39 (1! Dist. 1973)

When an order/judgment is based on a void order/judgment, Austin v. Smith, 312
F 2d 337, 343 (1962); English v. English, 72 1ll. App. 3d 736, 393 N.E. 2d (1%
Dist. 1979)

When the judge is a trespasser of the law.

2- Stare decisis is the doctrine that courts will adhere to precedent in making

their decisions. Stare decisis means “to stand by things decided” in Latin. When a court
faces a legal argument, if a previous court has ruled on the same or a closely related issue,
then the court will make their decision in alignment with the previous court’s

decision. The previous deciding-court must have binding authority over the court;
otherwise, the previous decision is merely persuasive authority. In Kimble v. Marvel
Enterprises, the U.S. Supreme Court described the rationale behind stare decisis

as “promot[ing] the evenhanded, predictable, and consistent development of legal
principles, foster[ing] reliance on judicial decisions, and contribut{ing] to the actual and

perceived integrity of the judicial process.”

CONCLUSION:

The highest Court of the Land, the Honorable US Supreme Court states that lack of

Jurisdiction renders the ruling Void. The Notice of Decision issued by Hillsborough South

27




Superior Court of NH lacked Jurisdiction for all the stated legal errors mentioned in this Motion.
The US Supreme Court states it very clearly that A Party Affected by VOID Judicial Action
Need Not APPEAL and that the law is well-settled that a void order or judgement is void
even before reversal. For this reason, this notice of Decision that ] am being forced to appeal

is void and no appeal is needed.

The judiciary is built on a foundation of public faith-judges. They make rulings on

the law. Rulings that the people must believe came from competent, lawful and independent

judicial officers. Since facing blunt discrimination in Hillsborough South Superior Court
and New Hampshire Supreme Court, [ have lost faith in both Courts. This is not the first
time that I am here before the New Hampshire Supreme Court. I have filed multiple Appeals
but the Hon. Supreme Court elected not to answer a single legal error question especially
when Case 226-2019-CV-00633 was dismissed without due process. Not a single Motion
for Urgent hearings were granted by the Presiding judge. I was denied the right to be heard.
The trial of Case 451 proved that my Claim in Case 633 was legitimate and it was dismissed
without due process in favor of Case 451. The same thing for Case 724. It was

dismissed/eliminated in favor of Case 451.

Now, to be forced to file an appeal on a Void Judgment is another step in the same
direction even though it is against what the US Supreme Court laws are on judgments with
lack of jurisdiction.

This is what I, Khaled Abdel-Fattah wrote to your Honorable Supreme Court in the
Appeal Docket # 2020-0330 on December 215, 2020.

11-  “All effort of the lower court is to keep the sale of Rock Hill, SC. property since it
was never mentioned in Mark T. Eno’s pleading of 451. The court is aiding Mark
T. Eno to not be questioned about the sale of the property and what he did with
the proceeds from the sale of the property. This is why Case 633 and Case 724
were dismissed to block me from raising these issues and also be able to defend

myself in case 451 by stopping me from litigating this property.”




After all of what 1 have mentioned in this motion for a Void Judgment and all of the

blatant errors by the lower Court, 1 hope that the Hon. Supreme Court won’t come back with a
decision stating, “THE APPELLANT, KHALED ABDEL-FATTAH FAILED TO
DEMONSTRATE A REVERSABLE ERROR.” This is what I have received in multiple different

appeals with similar blatant legal errors.

The Notice of Decision in Case 451 is Void and demands no Respect as the Honorable
US Supreme Court of the United States of America ruled. A Party Affected by VOID Judicial
Action Need Not APPEAL and that the law is well-settled that a void order or judgement is
void even before reversal. For this reason, this notice of Decision that I am being forced to

appeal is void and no appeal is needed.

The Plaintiff, Mark T. Eno and his counsel, Tanya Spony, had over 4 and a half years to
amend their POORLY WRITTEN COMPLAINT but elected to not name the 2 LLCs to keep the
first sold property out. The crossclaim they filed in the Supreme Court, is void and should not
have been accepted in the first place especially when it was granted after they filed it untimely.
The Lower Court’s lack of Jurisdiction could be raised any time even in the appeal court. The
Honorable Supreme Court needs to Consider the judgment void even before reversal and Declare
the Notice of Decision Void in writing. As a reminder, the Notice of Decision is Void even
before reversal as to the Honorable US Supreme Court. The pursuant of this Void Judgement by
the Plaintiff and his legal team will have legal ramifications as they were notified on multiple -
motions that were filed with the lower court since 2019. The Abuse of process and harassment is

very clear.

PRAYER FOR RELJIEF:
1- 1 pray that the Honorable Supreme Court to Declare the already Void Notice of
Judgment from Case 226-2019-CV-00451 to be Void Judgment.
2- 1 pray that the Honorable Supreme Court to Impeach the Void Judgment from Case
226-2019-CV-00724 since a Motion to Recuse was denied by the Presiding Judge

before the Dismissal of the case.




3- 1pray that the Honorable Supreme Court to Impeach the Void Judgment from Case
226-2019-CV-00633 and reward me the default Judgment of $781,000 that the Lower
Court dismissed/Eliminated without due process.
I pray that the Honorable Supreme Court to release the Proceeds of $151,000, that are
held in Escrow by Smith-Weiss Shepard Kanakis & Spony, P.C. through the
Frivolous Malicious and Fraudulent Complaint that took hold of LLC funds through a
Biased Judge illegally.
5- 1, the Appellant, Khaled Abdel-Fattah, pray that the Hon. Supreme Court of New
Hampshire would grant such other and further relief as is equitable and just.
Service:
I hereby certify that on 05/05/2023, I have sent a copy of this Motion via the Supreme Court

Electronic Service to Mark T. Eno and his counsel, attorney Tanya Spony of Smith-Weiss
Shepard Kanakis & Spony, P.C.

Kindly Submit by:
T

Khaled Abdel - Fattah
Phone. 508-400-7770
733 Turnpike St. #186
N. Andover, MA. 01845
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Complaint
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Plaintiff Mark T. Eno in Case 226-2018-CV-00451




STATE OF NEW HAMPSHIRE
JUDICIAL BRANCH

HILLSBOROUGH SUPERIOR COURT AUGUST 2018
SOUTHERN DISTRICT

MARK T. ENO
v.
KHALED ABDEL-FATTAH
Angd
SUNSET SETTLEMENT COMPANY, LLC, TRUSTEE DEFENDANT
Case Number:
COMPLAINT
NOW COMES the Plaintiff, Mark T. Eno, by and through his attorneys Smith-
Waiss Shepard, P.C., and hereby files his Complaint against the Defendant, Christine
Eno. In support thereof states as follo{vg:
PARTIES
1. Mark T. Eno is a private individual who resides at 4 Taconic Drive,
Merrimack, New Hampshire.
2. Khaled Abdel-Fattah is a private individual who resides at 94 Y2 Bowers

Street, Nashua, New Hampshire.

3. Sunset Settlement Company, LLC is a limited liability company located at

76 Northeaster Blvd, Suite 26B, Nashua, New Hampshire 03062.
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JURISDICTION
4. This Court has jurisdiction of this maiter as it involves a contract between

the parties that was created in and acted upon in Hillsborough South. The parties also reside

in Hillsborough County, New Hampshire,
YENUE
Venue is proper as both parties reside in the Southem District.

6. There are two domestic limited liability companies which has been formed
by Mark T. Exo. Christine Eno, and Khaled Abdel-Fatiah. They are Merrimack
Bnterprises LLC and K Construction LLC. Both of these entities “fiip” homes.

In terms of the operating agreement-of Merrimack Enterprises and the
actual practices of the parties, Eno and Abdel-Fattah hiave assumed different duties for
the LLCs. Eno arranges the financing and Abdel-Fattah performs nsecssary construction.
When a property is sold, each party gets reimbursed for expenses he incurred; the balance
is split 50-50 between the partics.

There is no operating agreement for K Construction LLC,
Notwithstanding the forgoing, the parties have operated X Construction LLC under the
exact same terms and conditions as outlifed in the Memmack Enté:pﬁses LLC operating
agreement,

Both LLCs have their principsk places of business in Hillsborough South,

7. The LLCs own two (2) remaining parcels of land - one (1) in Merrimack,
New Hampshire and one (1) int Fayetteviile, North Carolina. |




The parties also used to own a third property in Columbis, South Carolina.
A deed in lieu of foreclosure was given on this propetty. As such, the LLCs, and
specifically Mr. Eno, has incurred a loss of $35.000.00+.. Mr. Eno will not be able to

Tecapture $35,000.00 of expense he incurred in financing the project, Mr. Abdel-Fattah

has been fully reimbursed for his expenses of construction.

8. The Memmack, New Hampshire, property sold today (August 29, 2018)
and there is a gross profit of $87,920.86. Mr. Enohas expenses of $25,000.00+
rernaining on thi$ property, which Abdel-Fattah agrees will be paid from gross profit.

M. Abdel-Fattah proposes that the remaining $60,000.00+ of gross profit
be divided equally between the pattners — abont $30,000.00 apicce. Mr. Eno disagrées,
saying that the $35,000.00 loss he incurred on the Cotumbis, South Carolina, property
should also be paid ﬁnm‘the gross profit of $60,000.00 to.him. The remaining
$25,000.00+ would be split equally.

The closing company for the Merrimack, New Hamps“hxre property was
Sunser Settlement Company, LLC.

9. The Fayetteville, North Carolina property is currently under construction,
Assuming Mr. Eno is paid for the loss he incurred on'the Columbia South Carolina
property from the profits from the Merrimack, New Hampshire property, the parties
should equally share the net proceeds and/or losses associated with the Fayetteville,

Norih Carolina property. _
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WHEREFORE, Plaintiff, Mark T. Eno, respectfully requests that this Honorable
Court:

A.  Schedule a hcan)ng to determine how the pross profits fiom the sale of the

Merrimack, New Hampshire, property should be divided;

B.  Order that Mr. Eno’s $35,000.00 loss from the Colunibia, South Carolina,

project be included in the expenses paid from the Merrimack gross profit;

AND PENDING A FURTHEK ORDER OF THIS COURT, |

The Court shall xssue an ex parte attachment on ;he entire pross profit

($87,920.86) from the sale of the Merrimack, New Hampshire, property to be held in

escrow as the Court shall direct until further order of this Court, or as the parties shall

apfee in writing,

See Bx Parte Petition for Attachment and Trustee Process Closing Check filed
herewith.

C. And for such other ordefs as the Court shall .-deem and equitable.




By His Attoroeys
SMITH-WEISS SHEPARD, PC
47 Factory Street; PO Box 388
Nashua, NH 93(}61 ‘

August 29, 2018

v\
Tanya L{jﬁany ~NH Bar ﬁlﬁ
STATE OF NEW HAMPSHIRE _ :

COUNTY OF HILLSBOROUGH

On this 20™ day of August, 2018, personally appeared before me Mark Eno, who
proved to me through satisfactory evidence of identification, to wit, personally knownto *
me, to be the signer of the foregoing-document, and who swore or-affirmed to me that the
contents of said document are truthful and accurate to the best of his knowledge and

belief.
Q,/mm g‘
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NotXry Publi _ .«m.,,
My Commijgion Expires;_ yial
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