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UNITED STATES COURT OF APPEALS F I L E D

FOR THE NINTH CIRCUIT JUN 28 2024
MOLLY C. DWYER, CLERK v

— ' U.S. COURT OF APPEALS
.JOSE G BARAJAS GOMEZ, _ No. 23-2236
" D.C. No.
Petitioner - Appellant, 3:2-cv-05897-MIP
' Western District of Washington,
v Tacoma _ -

DANIEL W. WHITE, Superintendent, ORDER
Monroe Correctional Complex, ' i

Respondent - Appellee. )

Before: FRIEDLAND and MENDOZA, Circuit Judges.

The request for a certificate of appealability (Docket Entry No. 5) is denied
because appellant has not made a “substantial showing of the denial ofa
constitutional right.” 28 U.S.C. § 2253(c)(2); see also Miller-El v. Cockrell, 537
U.S. 322, 327 (2003).

Any pending motions are denied as moot. .

DENIED.
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VUNITEI‘) STATES COURT OF APPEALS | F I L E D

 FOR THE NINTH CIRCUIT - AUG 26 2024

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

JOSE G BARAJAS GOMEZ, No. 23-2236

D.C. No. 3:22-cv-05897-MJP
Western District of Washington,
Tacoma

ORDER

Petitioner - Appellant,
V.

DANIEL W. WHITE, Superintendent,
Monroe Correctional Complex,

Respondent - Appellee.

Before: SCHROEDER aﬁd NGUYEN, Circuit Judges.
Appellant’s motion for reconsideration en banc (Docket Entry No. 10) is
denied on behalf of the court. See 9th Cir. R. 27-10; 9th Cir. Gen. Ord. 6.11.

No further filings will be entertained in this closed case.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
JOSE G. BARAJAS GOMEZ, - CASE NO. C22-5897-MJP-MLP
Petitioner, ' ORDER ADOPTING REPORT AND
' RECOMMENDATION
V. :
DAN WHITE,
Respondent.

This matter comes before the Court on Pétitioner Jose Barajas Gomez’s 28 U.S.C. § 2254
habeas corpus petition (Dkt. No. 5.), United States Magistrate Judgve Michelle L. Petérsbn’s
Report and Recommendation (“R&R” ‘(‘Dkt. No. 16)), in which she recommends the Court
dismiss Gomez’s petition, and Gomez’s Objections to the Report and Recommendation (Dkt.

No. 17). Having reviewed the petition, the R&R and the Objecvtions, along with all supporting
material and docu.ments, the Court ADOPTS the Report and Recommendation, DENIES
Gomez’s Objection, DISMISSES Gomez’s § 2254 habeas corpus petition with prejudice, and

DENIES a certificate of appealability.
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BACKGROﬁND

- Petitioner Gomez 1s a state prisoner currently confined at the Monroe Correctional
Complex. (R&R at 1.) In 2019, the Washington State Patrol’s (“WSP”) Missing and Exploited
Children Task Force conducted a “Net Nanny Operatidn” in Thurston County, Washington. (@
at 2.) A Net Nanny Operation is an undercover operation designed to find people online whq are
interested in having sex with children. (Id.) The Net Nanny Operation co‘nducted in this case
involved Va WSP detective who adopted aﬁ undercover persona as a 13-year-old female named
Sam and created a' profile for Sam on a dating app called Badoo. (Id.) Gomez began
communicating with Sam, initially through the app, but subsequently the two began exchanging
text messages. (Id.)

In the early stages of text exchanges, Sam indicated to Gomez that she was 13 yedrs old
and that she was staying with a friend in Olympia. (R&R at 2.) Goméz thereafter requested a
photograﬁh of Sam, asked her if she liked older guys, and if she had previously had sex with an
older guy. (Id.) According to Gomez, he asked Sam for add_itional photographs and engaged in
explicit conversatjons to confirm that she was not underage. (Objections at 3.) Gomez also asked
about the friend Sam was staying with and began texting with the “friend” as well. (R&R at 3.)
Eventually, plans were made for Gomez and the two girls to meet at a store close to the friend’s
hoﬁse for sex. (Id.) Gomez was arrested near the Vicinity of the store. (Id.)

“Gomez was charged with two counts of communication with a minor for immoral
purposes and two counts of attempted rape of a child in the second degree. (R&R at 3.) The case
proceeded to trial, and lasted three days. (Id.) On the first day of jury deliberatiqns, the jury sent
a question asking how to pfoceéd as they reached a decision on twé charges, but were “hung” on

the other two. (Id. at 3-4.) After discussing the matter with counsel, the court called the presiding
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jurbr and asked whether there was “a reasonable probability of the jury reaching an agreement
within a reasonable time as to all counts.” (Id. at 4.) The juror responded she was unsure, but if
she had to guess, she’d say no. (1d.) The court confirmed with the juror that she Was unsure. (Id.)
After discussing with counsel, the court advised the jury to continue to deliberate. (Id.) The jury
returned to the courtroom and the couﬁ read the verdicts, which reflected guilty ﬁndings on all
four charges. (1d.) But, when the clerk pblled thé jury, one of the jurors stated that the verdicts
reached by the jury were not her verdicts. (Id.) The jury was sent out, the court conferred with
counsel, and the jury was then brought back into the courtroom where the court advised that it
was returning the instructions and verdict forms to the jury andv they should re-read the
instructions and deliberate consistent with those instructions. (Id. at 4-5.)

Later, tﬁe jury sent a question to the court asking again how to proce_ed if they had
reached an agreement on three bharges but could not agree on the remaining charge. (R&R at 5.)
After conferring with counsel, the court provided the jury with a written response advising the
jvury to complete the verdict forms for the counts which they agreed upon and write “cannot
decide” on the verdict form for the count that they did not agree. (Id.) The jury then returned and
read the verdicts, which reflected guilty findings as to one count of attempted rape of a child in
the second degree and two counts of communication with a minor for immoral purposes. (Id.)
Pursuant to the stipulation of counsel, the trial court declared a mistrial as to the remaining count
of attempted rape of a child in the second degree. (Id.) The éourt imposed a minifnum term of
109.5 months confinement and a maximum term of life with respect to the attempted rape
charge, and 29 months confinement on each of the two remaining charges of commﬁnicating
with a minof, which were to run concﬁrrently with each other and with the sentence imposed on

the more serious charge. (Id.)
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<«

Gomez filed a petition for writ of habeas corpus under 28 U.S.C. § 2254 secking relief
from his judgment and sentence. (Id.) Gomez identified the following four grounds for relief in

his habeas petition:

1. Trial counsel rendered ineffective assistance when he failed to accept the jury’s
first verdict and failed to move for a mistrial based on jury misconduct.

2. The trial court abused its discretion when it failed to declare a mistrial based on
juror misconduct and when it interfered with the jury’s deliberations and coerced
the jury into changing their initial verdict to one which allowed the court to
impose a harsher sentence. :

3. Trial counsel rendered ineffective assistance when he coerced Gomez into not

 testifying, advised Gomez to stop taking his medications prior to trial, and refused
to present an entrapment defense. '

4. The trial court erroneously applied a serious level of XI to the offense of

attempted rape of a child in the second degree when the appropriate seriousness
level was II, as that level more accurately reflected the conduct underlying the

offense. :

(R&R at 7.) |

With regard to the first and third claims, thé R&R réj ected Gomez’s assertions reésoning
that counsel’s decision to request the jury continue deliberations, counseling Gomez not to testify
anci not presénting aﬁ entrapment defense, were all strategic decisiéns, and were reasonable in
light of the circumstances. (R&R at 1 1-16.) As to Gomez’s claims thgt his trial counsel
instructéd him to stop taking all of his medications prior to trial, the R&R found that Gomez
failed to produce any evidence in support of this ciaim, and that even if he had produced
evidence, he does not explain how this affected the outcome of his trial. (Id. at 15.) The R&R
recommends de;nying Gomez’s habeas pétitiori as fo his ineffective assistance of counsel claims.

Turning to Gomez’s second claim, the R&R found that Gomez offered no evidence to

| demonstrate any interference by the trial court. (R&R at 19.) Instead a review of the record and

trial transcripts shows that while the events during jury deliberations were somewhat irregular,
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the trial court agted prdperly. (1d. at 19-20.) The R&R recommends denying Gomez’s habeas as
to this ground for relief.

Lastly, in e?aluating Go_méz’s claim that the trialb court applied the wrong seriousness
level to his sentence, the R&R reviewed the Washington Court of Appeals analysis of this issue
from Gomez’s personal restraint proceedings. (Id. at 21.) There, the Couﬁ of Appeals found that
the seriousness level for second degree rape of a child is a level XI, and that although conviction
of this crime reduces thé standard sentence range by 25%, it does not change the seriousness |
level. (Id. at 21-22.) Because federal courts must defer to the state court’s interpretation and
application of its own law concerning the appropriateness of Gomez’s séntence, the R&R
recommends denying Gomez’s habeas as to his fourth ground for relief. (See R&R at 22.)

Gomez timely filed his objection to the R&R and urges the Court to review his personal
restraint petition and his habeas petition, and to assist him in obtaining a photo of Sam so he can
demonstrate that she looks older than thirteen. .(Objections at 11.) He does not address Judge
Peterson’s recommendation that the Court deny a certificate of appealability. (Id.) |

ANALYSIS |

A district court has jurisdiction to review a Magistrate Judge’s feport and
recommendation on dispositive matters. Fed. R. Civ. P. 72(b). ““A judge of the court may accept,
reject, or mc;dify, in whole or in part, the findings or recdmmendétions made by thé magistrat;:
judge.” 28 U.S.C. § 636(b)(1). “The statute makes it clear that the district judge must review the

magistrate judge’s findings and recommendations de novo if objection is made, but not

otherwise.” United States v. Reyna-Tapia, 328 F.3d 1114, 1121 (9th Cir. 2003) (en banc).

Because Gomez is proceeding pro se, the court must interpret his § 2254 petition and objections

liberally. See Bernhardt v. Los Angeles Cnty., 339 F.3d 920, 925 (9th Cir. 2003).
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~ The Court has thoroughly examined the R&R, and Gomez’s objections to it. Gomez’s
objections rehash the arguments‘he made in his petition, and indeed, refers the Court to his |
habeas petition for further support. (Ol::jections at 9.).Nothing in Gomez’s objections raise any
novel issues that were not addressed by Magistrate Judge Peterson in her feporf and
recommendation. On de novo review, the Court finds Judge Petereson’s'reasoning for
recommending the dismissal of Gomez’s petition and the denial of a certificate of appealability
persuasive. The Court DENIES Gomez’s objections for the same reasons Judge Peterson set
forth in her répox’c and recommendation and ADOPTS the report and recommendation in full.
CONCLUSION
For the foregoing reasons, the Court ORDERS as follows:
(1)  The Report and Recommendation (Dkt. No. 16) is ADOPTED iﬁ full;
(2) " Gomez’s petition for-a writ of habeas corpus (Dkt. No. 5) and this actioﬁ are
DISMISED with p_rejudice;
(3)  Inaccordance with Ruie 11 4of the Rules Governing Section 2254 Cases in the
United States District Courts, a certificate of appealability is DENIED.

The clerk is ordered to provide copies of this order to all counsel.

Marsha J. Pechman

United States Senior District Judge

\

Dated August 30, 2023.
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UNITED STATES DISTRICT COURT
~ WESTERN DISTRICT OF WASHINGTON

AT TACOMA
JOSE G. BARAJAS GOMEZ,
Petitioner, Case No. C22-5897-MJP-MLP
V.
REPORT AND RECOMMENDATION
DAN WHITE, :

Respondent.

L INTRODUCTION AND SUMMARY CONCLUSION

Pe;citioner Jose Barajas Gomez is a.state prisoner who is currently confined at the Monroe
Correctional Complex — Twin Rivers Unit, in Monroe, Washington. Petitiloner has filed a petition
for Writ of habeas corpus under 28 U.S.C. § 2254 seeking relief from his 2020 Thurston County
Superior Court judgment and sentence. (Pet: (dkt. # 5).) Respbndent. filed an answer to the
pétition and submitted relevant portions of the state court re;:ord. (Answer (dkt. # 13); State Ct.
Rec. I (dkt. # 14-1); State Ct. Reé. IT (dkt. # 14-2).) Petitioner filed a response to Respondent’s
answer. (Pet.’s Resp. (dkt. # 15).) Tﬁis Court, having reviewed the petition, all brieﬁ_ng of the
parties, and the balance of the record, concludés that Petitioner’s petition for writ of habeas
corpﬁs should be denied and this action should be dismissed with prejudice.

REPORT AND RECOMMENDATION
PAGE - 1
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II. - FACTUAL/PROCEDURAL BACKGROUND
A. Factual Background |
- In February 2019, the Washington State Patrol’s (“WSP”) Missing and Exploited
Children Task F orce conducted a “Net Nanny Operation” in Thurston Coﬁnty, Waéhingtoﬂ. (See
Stafe Ct. Rec. I, Ex. 17 at 81-82, 114-1 17.) A Net Nanny Operation is an undercover operation
designed to find people online who are interested in having sex with children. (See z;d.'at 105.)
The Net Nanny Operatién condﬁcted in this case involved a WSP detective who adopted an
undercover persona as a 13-year-old female named Sam é‘nd created a profile for Sam on a
dating app called Badoo. (/d. at 117-121.) Petitioner began communicating with Sam online by

sending messages through Badoo, and they subsequently began exchanging text messages

| outside the Badoo app. (See id. at 117, 123, 135.)

In the early stages Qf Petitioner and Sam exchanging text messages, Sam indicated to
Petitioner that she 'Wa‘sd 13 yearsbold and that she was staying with a friend in Olympia.' (State Ct.
Rec. II, Ex. 17 at 142-43.) Petit_ionerithgreafter requested a photograph of Sam, asked her if she
liked older guys, and asked if she had previously had sex With an oldéf guy. (Id. at 143-44.) -
Petitioner also asked Sam if she liked oral sex and was on birth control before sending Her a
series of sexually explicit messages. (Id. at 145-48.) Petitioner then asked Sam the age of the
friend she was staying with and, when Sam indicated the friend was 12, Petitioner asked if the
friend liked’older guys. (Id. at 149.) Petitioner thereaﬁgr asked if both Sam and her 12-year-old
friend wanted to havé sex, and he déscribed having sex With both of them. (See id. at 154-57.)'

As the conversation continued, Sam and Petitioner dlscussed arranging a meetmg at the

house where Sam was staymg with her 12-year-old friend. (State Ct. Rec. II, Ex. 17 at 154-57.)

' Petitioner also adopted an alternate persona as “Jesus.” (See State Ct. Rec. II, Ex. 17 at 142.)

REPORT AND RECOMMENDATION
PAGE -2
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Petitioner asked for an address to the house, but Sam declined to give it to him, providing an
address for a store instead tﬂat she indicated was down the street from the house. (/4. at 157-58,
160-61.) Petitioner indicated he was on his way, but thereafter advised that he had had car
trouble and was stuck on the _freeway.f ({d. at 162-66.) The planned meeting therefore never took
place, but Petitionér suggested they could me‘et another time. (/d. at 164-66.) Petitioner also
asked Sam for the phone number for Audrey, Sam’s fictitious 12-year-old friénd, but Sam
refused to provide it. (See id. at 164-65.)

Petitionef continued texting with Sam during the ensuing days, exchanging more sexually
explicit messages and trying to érrange another time to meet. (See State Ct. Rec. I, Ex. 17 at
166-79.) Petitioner also persevered i.n his attempts to obtain Audrey’s phone number from Sam,
and Sam eventually gave it to him. (d. at 179-81.) Petitioner then began fexting Audrey as well,
and those conversations were also sexually exialicit. (S’ee id. at 181-82, 241, 243.) Arrangements
were eventually made for Petitioner to meet both of the girls for sex, and he was again given the
address of the store that was purportedly near Audrey’s house. (/d. at 190-92.) Petitioner was
arrested in the vicinity of th¢ store. (See id. at 222-23.)

| Petitioner was thereafter charged with two counts of 4communvication with a minor for
immoral purposes and two counts of attempted rape of a child in the. second degree. (See State
Ct. Rec. I, Ex. 16 at 50-51.) Petitioner proceeded to trial on those charges in late-February’ 2020.
(See id., Ex. 16.) The state presented the testimony of six witnesses o‘ver the course of three days
and the parties thereafter rested with the defense presenting no witnesses. (See id., Ex. 17 at
87-352.) The jury began its deliberations on the morning of March 3, 2020. (See z‘a.’., Ex. 18.)

On the first day of deliberations, the jury sent a question to the court asking how they
should proceed as they had reached égreement on two charges but were “hung” on the other two

REPORT AND RECOMMENDATION
PAGE -3
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charges. (See Sfate Ct. Rec. 11, Ex. 18 at 10; see also Pet. at 61.) After discussing the matter with
counsel, the court called the presiding juror into the courtroom and inquired of her whether there
was “a reasonable probability of the jury reaching an agreement within a reasonable time as to all
counts.” (State Ct. Rec. II, Ex. 18 at 14.) The juror responded by stating “I’m not sure. If I have |
to guess, I'd say no.” (/d.) The court then confirmed with the juror that she was “not sure.” (See
id.) Once the presiding juror left the courtroom, tﬁe court again inquired of counsel. The
prosecutor suggested at that time that they could bring the jury back in, accept the verdicts as to
the two counts upon which they were able to agree, and declare a mistrial with respect to the |
remaining two counts. (Id. at 15.)

After a break was taken to allow defense counsel to confer with Petitioner, counsel
represented to the court that they would prefer the jury continue to deliberate. (See State Ct. Rec.
II, Ex. 18 at 16-17.) The prosecutor thereafter indicated to the court that she agreed with defense
counsel that deliberations should continue. (/d. at 17.) The court then provided the jury with a
written response advising that they should leave fer the day and begin again the following day by
re-reading the instructions and then continuing to deliberate. (See id. at 17-18; see also Pet. at
61.)

On the second‘ day of deliberations, the jury edvised the court tﬁat it had reached verdicts
in the case. (State Ct. Rec. II, Ex. 18 at 22.) The jury returned to the courtroom and the court read
the verdicts, which reflected guilty ﬁndings on all four charges. (See id. at 22-23.) However,
when the clerk polled the jury, one of the jurors advised that the verdicts reached by the jury
were not her verdicts. (See id. at 24-26.) The jury was sent out, the court conferred with counsel,

and the jury was then brought back into the courtroom at which time the court advised that it was

REPORT AND RECOMMENDATION
PAGE -4
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returning the instructions and verdict forms to them and that they should re-read the court’s
instructions and deliberate consistent with those instructions. (/d. at 26-34.)

Later that afternoon, the jury sent a question to the court asking again how they _shoﬁld
proceed as tﬁey had reached agreement on three charges but did not have agreement on the _
remaining charge. (See State Ct. Rec. II, Ex. 18 at 36; see also Pet. at 63.) After conferring with
counsel,ﬂ the court provided the jury with a written response advising that they should complete
the verdict forms for the counts upon which they agreed and write “cannot decide” on the verdict

N

form for the count upon which they did not unanimously agree. (See State Ct. Rec. II, Ex. 18 at

1137-39; see also Pet. at 63.) The jury thereafter returned to the courtroom and the verdicts were

read. (See State Ct. Rec. II, Ex. 18 at 41-42.) The verdicts reflected guilty findings as to one -
count of attempted rape of a child in the second degree and two counts of communication with a
minor for immoral purposes. (See id.) Pursuant to the stipulation of counsel, the trial court
declared a mistrial as to the remaining count of attempted rape of a child in the second degree.
(Seeid.) -

On May 28, 2020, Petitioner appeared for se'r;tencing at which time the court imposed a
minimum term of 109.5 months confinement and a maximum term of life with respect to the
charge of attempted rape of a child iﬁ the second degree. (See State Ct. Rec. I, Ex. 1 at 5; State
Ct. Rec. II, Ex. 18 at 70-71.) The court alsé imposed terms of 29 nmionths confinement on each of
the two charges of communicating with a minor for immoral purposes, which were to run
concurrently with each other and with fhe sentence i?nposed on the more serious charge. (See id.)
Finally, the court dismissed the count upon which it had previously declared a mistrial. (See

State Ct. Rec. I, Ex. 1 at 4; State Ct. Rec. II, Ex. 18 at 70.)

REPORT AND RECOMMENDATION
PAGE -5
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B. Procedura!‘ Background

Petitioner appeéled his sentence to the Washington Couﬁ of Appeals, but he challenged
on appeal only one of the conditions of community cﬁstody' imposed by the triat_l court. (See State
Ct. Rec. I, Exs. 2-4.) The state conceded the error, and the Court of Appeals reversed with
respect to the challenged condition and remanded the matter to the.trigl court to modify that
condition. (Seé id., Ex. 2.). The Court of Appeals issued a mandate terminating direct review on -
July 1,2021. (Ia"., Ex 5.) |

On January 10, 2022, Petitioner filed a personal restraint petition in the Washingtdn,
Court of Appeals. (See Staté Ct. Rec. I, Ex. 8.) Petitioner assert:ed therein various iﬁeffecﬁvé
assistance of‘triQI counsel claims. (See id.) Petitioner also asserted that the trial court erred when |
it limited the jury’s review of evidence during déliberations, and when it impermissibly
interfered with th¢ verdict and coerced the jury into reaching a verdict on a more serious charge.
(See id.) Finally, Petitioner assérted that the tﬁal court api)lied the wrong seriousnéss level in
imposing sentence for his conviction on the charge éf attempted rape of a child in the second |
degree. (See id.)

On Juné. 9, 2022, the Court of Appeals issued an Order dismissing Petitioner’s personal
restraint petition as frivolous. (See State Ct. Rec. II, Ex. 10.) Petitioner thereafter med a motion
for reconsideration, which was tréate_d aé a motion for discretionary reView_ by the Washington
Supreme Court. (/d., Ex. 11.) Qn August 26,2022, the Supfeme Couft Commissioner issued a V
ruling denying review. (/d., Ex. 12.) Petitioner filed an objecti(')ﬁ to the Commissioner’s ruling,
which was treated as a motion to modify that ruling and was denied on November 9, 2022‘ (Sée

id., Exs. 13-14.) The Court of Appeals issued a certificate of finality in Petitioner’s personal

REPORT AND RECOMMENDATION
PAGE - 6
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restraint proceedings on December 9, 2022. (Id., Ex. 15.) Petitioner now seeks federal habeas
review of his state court convictions and sentence.
II. GROUNDS FORRELIEF

Petitioner identifies four grounds for relief in his federal habeas petition, which the Court

has summarized as follows:

I. Trial counsel rendered ineffective assistance when he failed to accept
the jury’s first verdict and failed to move for a mistrial based on jury
misconduct. (See Pet. at 5-41. )

2. The trial court abused its dlscretion when it failed to declare a mistrial
based on juror misconduct and when it interfered with the jury’s
deliberations and coerced the jury into changing their initial verdict to one
which allowed the court to impose a harsher sentence. (See id. at 43.)

3. Trial counsel rendered ineffectiv‘e assistance when he coerced
Petitioner into not testifying, advised Petitioner to stop taking his
medications prior to trial, and refused to present an entrapment defense.
(See id. at 44-50.) '

4. The trial court erroneously applied a seriousness level of XI to the offense
of attempted rape of a child in the second degree when the appropriate
seriousness level was III, as that level more accurately reflected the
conduct underlying the offense. (See id. at 52-56.)

IV.  DISCUSSION
Respondent concedes that Petitioner has properly exhausted his federal habeas claims by
fairly presenting them to the Washington Supreme Court as federal claims. (See Answer at 5.)

Respondent argues, however, that Petitioner is not entitled to relief with respect to any of his '

asserted claims. (See id. at 6-24.)

A. Federal Habeas Standard, 28 U.S.C. § 2254

Under the Anti-Terrorism and Effective Death Penalty Act (“AEDPA”), a habeas corpus
petition may be granted with respect to any claim adjudicated on the merits inv state court only if

REPORT AND RECOMMENDATION
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(1) the state court’s decision was contrary to, or involved an unreasonable application of, clearly

|} established federal law, as determined by thé United States Supreme Court, or (2) the decision

was based on an unreasonable determination of the facts in light of the evidence presented. 28

U.S.C. § 2254(d). In considering claims puré_uant to § 2254(d), the Court is limited to the record

before the state court that adjudicated the claim on the merits, and the petitioner carri'eé the
burden of proof. Cullen v. Pinholster, 563 U.S: 170, 181-82 (2011).

"~ Under § 2254(d)(1)’s “contrary to” clause, a federal court may grant the habeas pen:titioni
only if the state-court arrives at a conciusion opposite to that reached by the Supreme Court on a
question of law, or if the state court decides a case differently than the Supreme Court has on a
set of materially indistinguishable facts. See Williams v Taylor, 529 U.S. 362, 405-06 (2000).
Under the “umeésonable applicatioﬁ;’ clause, a federal habeas court may grant the writ only if
the state court identifies the correct governing legal principle from the Supreme Court’s
decisions, but unreasonably applies that principle to the facts of the prisoner’s case. See id. at
407-09.

The Supreme Court has rﬁade clear that a state com’t’s decision may be overturned only if
the application is “objectively unreasonable.” Lockyer v. Andrade, 538 U.S. 63, 75-76 (2003).
;l"he Supreme Coﬁrt has furthér expléined that “[a] state court’s determination that a claim lacks
merit precludes federal habeas relief so long as ‘fairminded jurists could disagree’ on the
correétness of the state court’s decision.” Harrington v. Richter, 562 US 86, 101 (2011).
(quoting Yarborough v. Alvarado, 541 U.S. 652, 664 (2004)).

Clparly established federal law, for purposes of AEDPA, means “the governing legal
principle or principles set forth by the Supreme Court at the time the staté court renderfed] its

decision.” Lockyer, 538 U.S.at 71-72. This includes the Supreme Court’s holdings, not its dicta.
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Id. at 71. “If no Supreme Court precedent creafes clearly established federal iaw relating to the
legal issue the habeas petitioner raised in state court, the state court’s decision cannot be contrary
to or an unreasonable application of clearly established federal law.” Brewer v. Hall, 378 F.3d
952, 955 (9th Cir. 2004) (citing Dows v. Wood, 211 F.3d 480, 485-86 (9th Cir. 2000)).

With respect to § 2254(d)(2), a petitioner may only obtain relief by showing that the state
court’s conclusionvwas based on “an unreasonable determination of the facts. in light of the .
evidence presented in the state court proceeding.” Miller-El v. Dretke, 545 U.S. 231, 240 (2005)
(quofing‘28 U.S.C. § 2254(d)(2)); see also Miller-El v. Cockrell, 537 U.S. 322, 340 (2003) (“[A]
decision adjudicated on the merits in a state court and based on é factual determination will not
be overturned on factual grounds unless objectively unreasonable in light of the evidence -
presented in the state-court proceeding[.]”). The federal habeas court presumes the state court’s
factual findings to be sound unless the petitioper reButs the “presumption of correctness by clear
and convincing evidence.” Dretke, 545 U.S. at 240 (quoting 28 U.S.C. § 2254(e)(1)).

B. Analysis |

1. Ineffective Assistance of Counsel

Petitioner asserts cleims of ineffective assistance of counsel in both his first and third
grounds for relief. (See Pet. at 5-41, 44—50.) In his first ground for relief, Petitioner asserts that he
was denied effective assistance of counsel when his trial counsel failed to heed his ;nstmction to
“accept” the jury’s first verdict, which he characterizes has having “offer{ed]” guilty Verdic‘ts on
the two lesser charges and “hung” verdicts on the remaining two more serious charges. (See id. at
5.) Petitioner aiso asserts that counsel rendered ineffecti{fe assistanee when he failed to move for
a mistrial after the presiding juror lied to the eourt and presented false verdict forms. (Id.)vIr.l his

third ground for relief, Petitioner asserts that he was denied effective assistance of counsel when
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trial counsel coerced him into not testifying, instructed him to stop taking his medications prior
to tria_l, and refused to present an entrapment defense. (See Pet. at 44.)

The Sixth Amendment guarantees a criminal defendant the right to effective assistance of
counsel. Strickland v. Washington, 466 U.S..668 (1984). “The essence of an ineffective-
assistance claim is that counsel’s unprofessional errors so upset the adversarial balance between
defense and prosecution that the trial was reﬁdered unfair and the verdict rendered suspect.” |
Kimmelman v. Morrison, 477 U.S. 365, 374 (1986). Claims of ineffective assistance of counsel
are evaluated under the two-prong test set forth in Strickland. Under Strickland, a defendant must
prove (1) that counsel’s performance was deficient, and (2) that the deficient performance
prejudiced the defense. Strickland, 466 U.S. at 687. |

With respeét to the first prong of the Strickland test, a pe_tiﬁoner must. show that counsel’s
performance fell below an objective standard of reasonableness. Strickland, 466 U.S. at 688.
This requires “showing that counsel made errors so serious that counsel was not functioning as
the ‘counsel’ guaranteed the defendant by the Sixth Amendment.” /d. at 687. Judicial scrutiny of
counsel’s performance must be highly deferential. /d. at 689. “A fair assessment of attorney
performance requires that every effort be made to eliminate the distorting effects of hindsight, to
reconstruct the circumstances of counsel’s challenged conduct, and to evaluate the conduct from
counsel’s perspective at the time.” Id. There is a strong presumption that counsel’s performance
fell within the wide range of reasonably effective assistance. Id. In order to prevail on an
ineffective assistance of counsel claim, a petitioner must overcome the presumption that
counsel’s challenged actions might be considered sound strategy. Id.

The second prong of the Stricklénd test requires a showing of actual prejudice related to

counsel’s performance. In order to establish prejudice, a petitioner “must show that there is a
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reasooablc probabilify that, but for counscl’s' unprofessional errors, the result of the proceeding
would have been differentv. A reasonable probability is a probability sufficient to undermine
confidence in the outcome.” Stricklaﬁd, 466 U.S. at 694. Thc reviewing court need not address
both components of the inquiry if an insufficient showing is made on one component. Id. at 697.
While the Supreme Court established in Strickland the legal principles that govern claims
of ineffective assistance of counsel, it is not the role of the federal habeas court to evaluate |
whether defense counsel’s performance fell below the Strickland standard. Harrington, 562 U.S. A
at 101. Ratilcr, when considering an ineffective assistance of counsel claim on federal habeas
review, “[t]he pivotal question is whether the ctate court’s application of the Strickland standard

was unreasonable.” Id. As the Supreme Court explained in Harrington, “[a] state court must be

granted a deference and latitude that are not in operation when the case involves review under

the Strickland standard itself.” fd.

The Washington appellate courts evaluated P’ctitioncr’s ineffcctivc assistance‘ of counsel
claims on collateral rcview in accordance with the Strickland standard and rej ected all such
claims. (See State Ct. Rec. II, Exs. 10, 12.) This Court addresses each of Petitioner’s ineffective
assistance claims ihdividually below.

a. Jury Deliberations

Petitioner’s ﬁrsf' ineffective assistance claim concerns his trial counsel’s conduct in
relation to jury deliberations. (See Pet. at 5-41.) In particular, Petitioner complains that counsel
failed to heed his instruction to “accept” the jury’s first verdict and failed to move for a mistrial
when the presiding joror erroneously reported to the court that the jufy had reached a verdict on

all counts. (Zd.) These claims are intertwined with Petitioner’s claims, asserted in ground two of

his petition, that the trial court interfered with jury deliberations and coerced the jury into finding
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him guilty on more serious charges, and that it failed to declare a mistrial Whéﬁ the presiding
juror liéd to the couﬁ. (See id. at 43.) As will be explained in greater detail below in the Court’s
discussion of ground two, Petitioner’s claim"that the trial court effectively coerced the jury into -
finding Petitioner guilty on more serious charges that carried a lengthier sentence is without
merit. Petiti‘oner’s related iﬁeffective assi.stance of counsel claim likewise. fails.

The Washington Court of Appeals, in rej ecting this portion of Petiﬁonet”s ineffective
assistance of counsél claim, coﬁcluded that counsel’s actions in relation to the jury delibergtions
constituted a Strategic deciéion and therefore did not amount to ineffective assistance. (See State
Ct. Rec. II, Ex. 10 at3n.2.) The‘ICourt of Appeals’ cbnclusion was éminently-reasonable.

Petitioher faults counsel for indicating that the defense would pref.er,to have the jury
continue to deliberaté after they reported ;[hat they had aéreed on two counts and were hung on
two counts, rather than accepting what Petitioner believes was an “offer” frém the judge and the
prosecutor to accept a'. mi;trial on the two more serious counts and a verdict of guilty on the two
less serious counts. (See Pet. at 8-10.) However, though the trial transcript confirms that tﬁé
prosecutor and the judge acknowiedged the possibility of accepting the jury’s initial ﬁndings (see
State Ct. .Rec. I1, Ex. 18 at 14-16), Petitioner’s suggestion that this was an “offer” that would
have permitted him to, resolve the case with less prison. time hqd it been ‘accepted — something
akin to a plea agreement — misconstrues the circumstances. When the jury first indicated that
they had reached agreement on two counts, they did not identify which :counts those were nor did
they reveal what the agreement was. In other words, while deliberations were ongoing there was
simply no way to know that the jury was hung on the two more séﬁous counts and had reached

guilty verdicts on the two less serious counts as Petitioner posits. Thus, the suggestion that there
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was some sort of concrete offer that Petitioner could have accepted or rejected to his benefit is
simply misguided.

Moreover, even if, with the be_neﬁt of hindsight, it were reasonéble to assume that th-e
jury’s initial findings were as Petitioner suggests, i.e., guilty on the two lesser counts and
undecided on the two more serious counts, had .the jury returned such a verdict, and hgd a
mistrial been declared on the two more serious counts, this would npt have teﬁninated
Petitioner’s potential jeopardy with respect to those more serious counts. A mistrial is not an
acquittal, and the prosecutor could therefore have elected to retry Petitioner on the more seﬁoﬁs
charges, which would not have necessarily been advantageous t.o Petitioner. Agreeing that thé
jury should contiﬁue to deliberate until it appeared clear that the jury was going to be unable to
reach a verdict on all coﬁnts was a reasonable strategic choice and, in fact, left open the

possibility that Plaintiff might actually be acquitted on some of the'-charges. Thus, the state

courts reasbnably rejected this claim. Petifion_er’s federal habeas petition should therefore be

denied with respect to this part of the ineffective assistance of cpunsel claim asserted in his first
ground for relief.

Petitioner also contends that counsel rendered ineffective assistance of counsel when he
failed to move for a mistfial after the pres'iding juror deliberately lied to the trial court about
having reached a verdict and presented false verdict forms to the court. (See Pet. at 5, 21_26? 31)
However, Petitioner offers no evidence of deliberate misconduct on the part of the presiding
juror nor any evidence that the error in returning 'non-unanimous verdicts was attributable to a
lack of impartiality on the part of the presiding jurof..Absent some evidence of misconduct
and/(.;>r bias on the part of the presiding juror, this Court cannot reasonably conclude that counsel
rendered ineffective assistance by failing to move for a mistrial on these grounds. Thus,
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Petitioner’s federal habeas petition should also be denied with respect to this part of the
ineffective assistance of counsel claim asserted in his first groimd for relief.

b. Tnal Testimony

Petitioner asserts that defense counsel also rendered ineffective assistance when he
coerced Petitioner into not testifying at trial. (See Pet. at 44-47.) Petitioner claims that he
repeatedly advised counsel he wanted to testify, and counsel repeatedly advised him that trial
could “go bad” for him if he testified, and that he would likely be found guilty. (/d. at 45-46.)
Petitioner maintains that counsel, through his “fear mongering,” coerced Petitioner into believing
he had better not testify. (/d. at 46-47.)

The Washington Court of Appeals rejected this portion of Petitioner’s ineffective
assistance of counsel claim, and _explained its conclusion as follows:

Gomez argues that his trial counsel provided ineffective assistance of counsel in

advising him not to testify on his own behalf. Even if this advice is true, the trial

court informed Gomez of his right to testify in his own behalf and Gomez
affirmatively waived that right during a colloquy with the court. Gomez does not

show ineffective assistance of counsel

(State Ct. Rec. II, Ex. 10 at 3.)

Petitioner fails to demonstrate that this decision of the Court of Appeals constitutes an
unreasonable application of Strickland. The trial transcript confirms that Petitioner was advised
by the trial court of his right to testify in his own behalf, and that he waived that right in open
court. (See State Ct. Rec. lI, Ex. 17 at 345-46.) Petitioner suggests that counsel coached him on
how to appropriately respond to the court’s inquiry regarding his decision not to testify, though
the record is devoid of any evidence that counsel actcd improperly. Even assnming counsel did
pressure Petitioner not to testify, Petitioner does not identify with any specificity what he w.ould

have testified to had he taken the stand at trial and, given the evidence presented at trial of his
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extensive and sexually explicit communications with the 12 and 13-year-old personas, any
suggestron that Petitioner’s testrmony would have altered the outcome of the trial is speculative
at best. Accordlngly, Petitioner’s federal habeas petltlon should be denied with respect to this
part of the ineffective assistance of counsel_ claim asserted in his third ground for relief.

c Medication

Petitioner further asserts that counsel rendered ineffective assistance when he instructed
Petitioner to stop taking all of his medications prior to the beginning of trial, including
medication for depression.v (See i’et. at 44, 48.) According to Petitioner, counsel misled him into
believing that being on medication during trial would “make him look bad to rhe jury.” (Id. at
48.) The Washington Court of Appeals rejected this portion of Petitioner’s ineffective assistance
claim, explaining that Plaintiff had provided no evidence of sﬁch avdvice from counsel, and
therefore, no evidence of ineffective assistance of counsel. (State Ct. Rec. I, Ex. 10 at 3.)

The r.ec_;ord before this Court is likewise devoid of any evidence that Petitioner’s trial
counsel instructed Petitioner to stop taking his medications. The Court observes as .well that |
Petitioner does not specifically identify in his materials the “5 or 6” medications he suggests he
stopped taking;r upon counsel”s_advice (see Pet.. at 48), nor does he explain how this affected the
outcome of hiS’trial. Tl're Court of Appeals reasonably rejected this claim and, thus, Petitioner’s
federal habeas petition should also be denied with respect to this part of the ineffective assistance
of counsel claim asserted in his third ground for relief.

d. Entrapment

Finally, Petitioner asserts that counsel rendered ineffective assistance .when he refused to

present Petitioner’s preferred defense of entrapment. (Pet. at 44, 49-50.) Petitioner claims that

counsel led him to believe that an entrapment defense was going to be a part of the trial when
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éouns‘el d'id not actually intend to present any such defense. (/d. at 49-50.) Petitionér maiﬁtains
that a viable éntrapment defense was available. (See id. at 50.)

The Court of Appeals addressed this claim only briefly, concluding that “Presenting a
defense of general denial rather than the affirmative defensé of entrapment was a legitimate
strategic decision, and as such, cannot constitute ineffective assistance of counsel.” (State Ct.
Rec. II, Ex. 10 at 2.) The Washingtoﬁ Supreme Court Commissioner, in considering the claim in
relation to Petitioner’s request for discretionary review of the Court of Appeals’ decision, offered
a more detailed explanation as to why Petitioner was ndt entitled to relief with respect to this

claim:

The Court of Appeals sustainably held that defense counsel’s decision to present a
defense other than an affirmative defense of entrapment was a legitimate strategic
decision. Because entrapment is an affirmative defense, the defendant has a burden
to show some evidence in support of the defense. State v. Arbogast, 199 Wn.2d
356,371,506 P.3d 1238 (2022). For entrapment, the defendant must show evidence
of inducement and predisposition. /d. at 374. Inducement goes beyond simply
providing a defendant with the opportunity to commit the offense and is shown by
persuasion, fraudulent representations, threats, coercion, harassment, promises of
reward, pleas based on need, and sympathy or friendship. /d. at 375. Predisposition
is shown by evidence establishing that the defendant had no predisposition to
commit the crime until the intent was implanted by police. Id. at 379.

In light of these burdens, defense counsel’s strategy to forgo an entrapment defense
was reasonable and should not be second guessed by the courts. The trial evidence
showed that the police created an undercover persona on a dating app, Baddo,
posing as a 13-year-old girl named Sam. The app profile included a photograph.
The chat log showed that Barajas-Gomez contacted Sam posing as “Jesus,” and
when Sam said she was 13 years old “Jesus” asked for another photograph. The
first suggestion of a romantic interest was initiated by “Jesus” after learning that
Sam was only 13, when Jesus twice asked Sam whether she liked older guys. Jesus
asked Sam whether she liked to have oral sex and then proceeded to send sexually
explicit messages to Sam and asked whether Sam and her 12-year-old friend wanted
to have sex. Jesus agreed to meet with Sam at a gas station and Barajas-Gomez was
arrested when he arrived at the station and sent Sam a message with a photograph
showing that he was at the station. Under these facts, an entrapment defense would
have been futile and defense counsel’s strategy was reasonable.

(Id., Ex. 12 at 2-3.)
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Petitioner fails to demonstrate that the conclusions of the state courts with respect to
counsel’s alleged refusal to presen't an entrapment defense constitute an unreasonable applic_ation
of Strickland. The decision not to present an entrapment‘defense was clearly a strategic décision,
and Petitioner fails to overcome the presumpﬁon that this decision constituted sound trial
strategy under the circumstances of his case. _Pétitionerfs federal habeas f)etition should therefore
also be denied with respect to this part of the ineffective assistance 6f counsel claim asserted in
his third gréund for relief.

2. Jury Coercion

Petitioner asseﬁs in his second ground for relief that the trial judge deliberately interfered

with the jury’s deliberations in order to coerce the jury into changing their initial verdict to one

that would enable the court to impose a harsher sentence. (Pet. at 43.) Petitioner also asserts that

the trial court abused its discretion when it failed to declare a mistrial after the presiding juror

deliberately lied to the court and presented a false verdict form. (/d.)

The Supreme Court has made clear that “ta]ny criminal defendant ... being tﬁed by a
jury is entitled to the uncoerced verdict of that body.” Lowenfield v. Phelps, 484 U.S. 231, 241
(1988). However, the Supreme Court haé also sanctioned the use of a supplemental charge in
instances where a jury appears to be deadlocked to encourage further deliberation, a so-called
“Allen charge.” See id. at 237. An Allen charge is one which “urge[s] the minority to consider the

views of the majority, and ask themselves whether their own views [are] reasonable under the

circumstances. See id.2 A reviewing court considering a claim that a jury was improperly coerced

21n Allen v. United States, 164 U.S. 492, 501-02 (1896), the Supreme Court upheld a conviction and
sentence against the defendant’s claim of jury coercion, explaining that: “The very object of the jury
system is to secure unanimity by a comparison of views, and by arguments among the jurors themselves.
It certainly cannot be the law that each juror should not listen with deference to the arguments, and with a
distrust of his own judgment, if he finds a large majority of the jury taking a different view of the case
from what he does himself. It cannot be that each juror should go to the jury room with a blind -
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mtist consider a trial court’_s supplemental charge “in its context and under all the
circumstances.” Id. (quoting Jenkins v. United States, 380 U.S. 445, 446 (1965) (per curiam)).

The Washington Cour,t.of Appeals rejected Petitioner’s claim that the trial ceurt had
impermissibly interfered with the jury’s verdict, concluding that Petitioner had demonstrated no
such interference. (See State Ct. Rec. 11, Ex. 10 at 3-4.) While the facts set ferth in the Court of
Appeals’ decision are not entirely accurate, those inaccuracies do not undermine the court’s
ultimate conclusion and Petitioner does not demonstrate that that conclusion was eorttrary to
clearly established federal law.

As described above, on the first day of deliberations the presiding juror sent a questionto
the court adt/ising that the jury had reached agreement on two of the four charges, but was hung |
on the remaining two charges, and asking for direction on how they should proceed. (State Ct.
Rec. II, Ex. 18 at 10.) The court discussed the matter with counsel and inquired of the presiding
juror whether there a reasonable probability of the jury reaching agreement as to all counts
within a reasonable .time. (S‘ee id. at ‘10-14.) The presiding juror expressed some uncertainty as to
that prospect but speculated they would not be able to de so. (Id. at 14.) The prosecutor thereafter
suggested that the;t could aceept the verdicts on the two counts upon which there was agreement
and declare a mistrial as to th‘e other tWO counts, and the court acknowledged that was one
poss1b111ty (Id. at 15-16.) The court noted that the other p0551b111ty was that they could advise
the j jury to re-read the instructions and continue to deliberate. (/d. at 16.) Petitioner’s counsel

thereafter discussed the options with Petitioner and then indicated that their preference was that

the jury continue to deliberate. (See id. at 16-17.) The prosecutor agreed and the court advised

determination that the verdict shall represent his opinion of the case at that moment, or that he should
close his ears to the arguments of men who are equally honest and intelligent as himself.”
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the jury to return the following morning, re-read the instructions; and continue their
deliberations. (/d. at 17-18.) |

Following further deliberations the next morning, the court was advised that the jury had
reached verdicts on all counts. (State Ct. Rec. II, Ex. 18 at 22.) Though the verdicts forms
indicated that the jury had found Petitionér guilty on al‘l four counts, subsequent polling of the-
jurors revealed that the verdicts were not unanimous. (See id. at 22-24.) After, discussihg the
matter with counsel, the trial court again instructed the jury to re-read the instructio_hs and
continue deliberations. (See id. ét 26-34.) Later that afternoon, the presiding juror advised the
court that the jury had reached agreement on three counts, but not on the fourth count, and again
requested the court’s direction. (Id. at 36.).The court again discussed the matter with counsel and
concluded that after almost two full days of delibefations it appeared unlikely the jury would be
able to reach a verdict on the remaining charge. (See id. at 37-39.) The court therefore instmctéd
the jury to complete the verdict forms, indicating on the form pertaining to the count upon which
they could-not reach agreement, that they could not decide. (See id. at 38-39.) After returning the
verdicts, the court declared a mistrial as to that charge. (/d. at 41-42.)

Petitioner does not identify anything ob§iously coercive in the court’s supplemental
charges to the jury. Petitioner appears to primarily take issue with the fact that the court allowed
deliberations to continue aftef the jury initially indicated it was hung on two counts and he
suggests that the court, in allowing deliberations to continue, was attempting to coerce the jury
into returning a verdict on the more serious charges. Petitioner’s speculaﬁon does not suffice to
demonstrate that the trial court acted impermissibly, and the trial transcript is devoid of any

evidence from which this Court could reasonably conclude that the trial court’s actions in
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relation to jury deliberations were even remotely coercive. Accofdingly, Petitioner’s federal
habeas petition should be denied with respect to this part of his second ground for relief.
Petitioner also alleges that the presiding juror engaged in misconduct when she
represenfed to the court tl;at the jury had reached a verdict on all charges, and presented Verdiét
forms reflecting those purpprtedlverdvicts, only for it‘ to be revealed that thé verdicts were not
unanimous. (Seé Pet. at 20-21, 31,43) Petitioner‘ suggests that there were nefarious motives

behind the presiding juror’s actions that warranted either further inquiry or a mistrial. (See id. at

|24-26, 31, 43.) The state appellate courts did not directly address this aspect of Petitioner’s

claim, but it warrants brief discussion by tﬁis Court.

It is without question that trial by an impartial jury is fundamental to the fair
administration of criminal justice. Turner v. Louisiana, 379 U.S. 466, 472-73 (1965); Irvin v.
Dowd, 366 U.S. 717, 722 (1961). An impartial jury is one that is composed of “jurors who will
conscientiou§ly apply the law and find the facts.” Lockhart v. McCree, 470 U.S. 162, 178 (1986)
(quoting Wainwright v. Witt,‘469 U.S. 412, 423 (1985)). A juror is considered impartiai if the
juror can set aside any opinion he or she might hold and decide the case solely on the evidence
preseﬁted at trial. Patton v. Yount, 467 U.S. 1025, 1036 (1984); see also Smith v. Phillips, 455
U.S. 209, 217 (1982) (“Due process means a jury capable and willing to decide the case solely
on the evidenc? before it.””). The burden rests on the defendant to prove a juror was biased
resulting in the denial of the right to trial by an impanial jury. See Wainwright, 469 U.S. at 423. |

While the events that unfolded during jury deliberations were somewhat irregular,
nothing in the state court record sﬁggests that those irregularities were attributable to misconduct
on the part of the presiding juror, nor does the record dempnstrate that the presiding juror was
not impartial. Moreover, Petitioner offers no evidence in this proceeding demonstrating that the
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presiding juror was, in fact, biased. As it is Petitioner’s burden to demonstrate that a juror was
biased resulting in an unfair trial, and as Petitioner fails to meet this burden, his federal habeas"
petition should also be denied with respect to this part of his second ground for relief.

| 3. Unlawful Sentence

Petitioner alleges in his fourth groﬁnd for relief that his constitutional rights were violated
when the state courts misapplied state law in imposing sentence. (Pet. at 52-56.) In particular,
Petitioner complains that the trial court erroneously applied a seriousness level of XI in imposing
sentence with respect to the attempted rape of a child in the second degree charge. (See id.)
Petitioner contends that because he was convicted of attempted second degree répe of a child, it
was improper for the trial court to use the seriousness level for‘ the crime of second deg?ee rape
of a child to calculate his sentencing range. (See id.) Petitioner argues that he was effectively
sentenced for a crime he never committed, and that application of a seriousness level of 11
would have more accurately reﬂected the conduct underlying the offense. (See id.)

Federél habeas relief is available only if a petitioner demonstrates he is “in custody in
violation of the Constitution or laws or treaties of tﬁe United States.” 28 U.S.C. § 2254(c)(3); see
also Estelle v. McGuire, 502 U.S. 62, 67-68 (1991). A challenge to the state court’s applicatioh
of state sentencing laws does not create a federal question cognizable on federal habeas review.
See Lewis v. Jeffers, 497 U.S. 764, 780 (1990). To state a cognizable federal habeas claim based
on an alleged sentenciﬁg error by a state court, a habeas petitioner must show that the asserted
éentencing error was “‘so arbitrary or capricious és to constitute an independent due process’”.
violation. Richmond v. Lewis, 506 U.S. 40, 50 (1992) (citation omitfed).

The Washington Court of Appeals rejected Petitioner’s sentencing claim in his personal
restraint proceedings, and explained its conclusion as follows: |
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Gomez argues that because his crime was that of attempted second degree rape of
a child, the trial court sentenced him under the wrong seriousness level. Second
degree rape of a child has a seriousness level of XI. RCW 9.94A.515. Although the
fact that the conviction was for attempted second degree rape of a child reduces his
standard sentence range by 25%, under RCW 9.94A.595, it does not change his
seriousness level.

(State Court Rec. II, Ex. 10 at 4.)

| Although Petitioner couches his claim of sentencing error in federal constitutional terms,
the claim involves solely the interpretation and application c/)f state sentencing law. Petitioner
claims the trial court erred in imposing sentence, but the Court of Appeals made clear that
Petit‘ioner was properly sentenced in accordance with Washington law and, thus, that there was
no error. This Court must defer to the state courts’ interpretation and application of ifs own law
concerning the appropriateness of Petitioner’s sentence. See Bradshaw v. Richey, 546 U.S. 74,76
(2005) (“We have repeatedly held that a state court’s interpretation of state law, including one
announced on direct appeal of the challenged conviction, binds a federal court sitting in habeas
corpus.”). Accordingly, Petitioner’s federal habeas petition should be denied with respect to his
fourth ground for relief.

4. Additional Grounds
Petitioner appears to reference in the lengthy narrative porﬁons of his petition additional

potential grounds for relief, including additional claims of ineffective assistance of counsel and
trial court error, as well as claims of ineffective assistance of appellate counsel and prosecutorial
misconduct. (See Pet. at 5-56.) Pursuant to Rule 2(c) of the Rules Governing Section 2254 Cases,
a federal habeas petition must clearly specify each ground for relief, the facts supporting the

ground for relief, and the relief requested. Petitioner has identified only four specific grounds for

relief in his petition, some with clearly identified sub-parts, and the Court has addressed those
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grounds herein. To the extent Petitioner attempts to raise additional grounds for relief in the

|narrative portions of his petition, those additional grounds-are improperly pled and should

therefore be denied. See Vrh v Ndoh, 2020 WL .2489464, at *1 (E.D. Cal. May 14, 2020) (“Rule
2(c) requires that each ground for relief be clearly stated, along with providing specific factual
allegations that support the grounds for relief.”).

C. Certificate of Appealability |

A petitionér seeking post-conviction yelief under § 2254 may appeal a district court’s
dismissal of his federal habeas petition oniy after obtaining a certificate of appealability from a |
district or gircuit judge. A certificate of appealability mé.y issue only where a petitioner has madé
“a substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). A
petitioner satisfies this standard “by demonstrating that jurists of reason could disagree with the
district court’s resolution of his constitutional claims or that jurists coﬁld conclude the issues
presented are adequate to deserve encouragement to proceed further.” Cockrell, 537 U.S. at 327;
Undg; this standard, this Court conclﬁdes that Petitioner is not entitled to a certificate of
appealability with respect to any of the claims asserted in his petition. -

| V. CONCLUSION

For the reasons set forth abdve, this Court recommends that Petitioner’s petition fof writ
of habeas corpus be denied, and that this action be dismissed with prejudice. This Court further
recommends that a certificate of appealability be denied. A proposed Order accompanies this
Repoft and Recofnmendation.

Objections to this Report and Recommendation, if any, should be filed with the Clerk and
served upon all parties to this suit within twenty-one (21) days of the date on which this Report
and Recommendétion is signed. Failure to file objections within the specified ti_me may affect your
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right to appeal. Objections should be noted for considération on the District Judge’s _rﬁotions
calendar for the third Friday after they are filed. Résponses to objections ﬁay be ﬁled within
fourteen (14) days after service of objéctions. If ho timely objections. are filed, the matter will be
reédy fof consideration by the District fudge on July 7, 2023.
DATED this 13th day of June, 2023.
AV A s
" MICHELLE L. PETERSON
United States Magistrate Judge
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) CERTIFICATE OF SERVICE
V. o % BY MAILING
DAMGEL WHITE, s )
_ )
Ro Shald ind o )

I, TJese 5, Re wa\} as~ Gagmel , certify that on the below date, I caused to be

placed in the U.S. Mail, first class, postage prepaid, -3 envelope(s) addressed to the below-

listed individual(s):

S

\9 we’n

{. N wih Civeit Couy
L\\WA’ Cfse‘(\\*:
PO, Rex 143939

Sen Tvqince ooy, CAL 9L 11%-3939

Y \A}agkixtcj'jr\ou M‘(QVV\Q\;T (e peval
7 Ca \r‘v;-ﬁri\-?c\f»s ﬁ)?w'k?ys»i
To, Box WIIK
E\\% wa ?\q&;; WA S8So Y

CERTIFICATE OF SERVICE 1
BY MAILING




10
11
12
13
14
15
16
Ry
18
19
20
21
22

24
25
26

_I ama prisoner confined at the Washington State Department of Corrections (“DOC”),
housed at the Monroe Correctional Complex (“MCC”), P.O. Box Bg_&, Monroe, WA
98272, whete I mailed the said envelope(s) in accordance with DOC and MCC Policy 450.100
and 590.500. The said mailing was witnessed by one or more correctional staff, The
envelope(s) contained a true and correct copy of the below-listed documents:

. N ; g e >
cMete vt '5’0 'n IP’\\'P (@3N c}\é‘ v‘r?ci.*(?ovl i ol

1
2
3.
4,
5
6

- I hereby invoke the “Mail Box Rule”. See Houston v. Lack, 487 U.S. 266, 273-76, 108
S.Ct. 2379 (1988); FRAP 25(a)(2)(C); and Washington Court Rule GR 3.1 (a) — the above
listed documents are considered filed on the date that I deposited them into DOC’s legal mail

system.

DATED this 35  dayof uly ,202Y.

W«, Jﬁiﬂﬂ%/

(met) QOS*O & Bava \05 - {adveey
Bomellow® , Piose.
- DOCH# 1433 £3% ,Unit_A23
Monroe Correctional Complex
(Stree-t address)

P.0.Box _R38%

Monroe, WA 98272

CERTIF .ICATE OF SERVICE ' o
BY MAILING ' A
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AO 241

(Rev. 01/15)
PETITION UNDER‘ZS US.C. § 2254 FOR WRIT OF
HABEAS CORPUS BY A PERSON IN STATE CUSTODY

United States District éourt Western District:

Name (under which you were convicted): : S Docket ér Case No.:
Jose G. Barajas/Gomez : ‘ i 3:22-ge-05897-MIP-MLP

Place of Confinement : MCC/TRY v Prisoner No.:

(Mdnroe Correctional Complex/Twin Rivers Unit) : DOT 4 422638

Petitioner (include the name under which you were convicted) Respondent (authorized person having custody of petitioner)

Jose G. Barajas/Gomez V. Dept of Corr' MCC/TRU

Superintendant Dan White

The Attorney General of the State of: Washington

6.

PETITION

(a) Name and location of court that entered the Jjudgment of conviction you are challenging:

_Washington State . Thurston County Superior Court

2000 Lakeridge Drive W Olympia, %=, 98502

(b) Criminal docket or case number (if you know): #19-1-00428-34

(a) Date of the judgment of conviction (if you know): March 3rd, 2020 (and) March 4th, 2020
(b) Date of sentencing: May 28th, 2020

Length of sentence:  109.5 months w/xZ ’29 months ran -concurrent

In this case, were you convicted on more than one count or of more than one crime? W Yes D No

Identify all crimes of which you were cdnvicted and sentenced in this case:

Count I  Attempted ROC 2° . Not Guilty

Count II  Attempted ROC 2°  Guilty

Count ITI Communication w/a Minor for imoral purpose Guilty

Count IV Commmication w/a Minor for imoral purpose . Guilty
the above was from March 4th, 2020; I should note that the day prior was

the first verdict return March 3rd, 2020 and Count II was also not guilty‘

(a) What was your plea? (Check one) _
W (N Not guilty [I 3) Nolo contendere (no contest)

I:l (2) Guilty D (4) _ Insanity plea A

Pg 1 of 59
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(b) If you entered a guilty plea to one count or charge and a not guilty plea to another count or charge, what did
you plead guilty to and what did you plead not guilty tb?
I have never faultered to my Not Guilty to any of the charges, it was my

attormey ...  wWho did against—_» my instructionS...

(¢) If you went to trial, what kind of trial did you have? (Check oné)

% Jury I:Iludge only

7. - Did you testify at a pretrial hearing, trial, or a post-trial hea‘ring?.
DYes D No |

8. Did you appeal from the judgrﬁent of conviction?
IKYes I:l No

9. If you did appeal, answer the following;

(a) Name of court: Wa/st Court of Mals Division II
(b) Docket or case number (if you know): $§562~8-I1

(c) Result: Denied
(d) Date of result (if you know):  June 9th, 2022 | |
(e) Citation to the case (if you know): “Comeg does not I nt o tent evidence of ,-
; unlawiul restraint...0ismissed as (ZivoloUS.e
- (f) Grounds raised: . : 0

_ Multiple counts of Ineffective Assistance of Counsel...of both trial
and assigned appellate counsel... trial ecunsel was retained (waste of money)

involving failum to object, secreting of evidence from the jury..

Multiple acts of Abuse of Discreticn by the trial judge, interferring
with the verdict return of the jury and prejudicing Gomez... failure to call

a mistrial on the periurv of the presiding juror...
() Did you seek further review by a higher state court? g Yes l:] No

If yes, answer the following:

(1) Name of court:  Wa/St Supreme Court aka Temple of Justice

(2) Docket or case number (if you know): 161033-8 8.Cb
(3)Result: nenied .
(4) Date of result (if you know): Aug 26, 2022 ‘ &  11-8-2022

ps 2 of 59



AO 241
(Rev. 01/15)

(5) Citation to the case (if you know): penied (erroneously)

(6) Grounds raised: Multiple grounds of IAC in re both trial and of

assigned appellate counsel, secreting evidence, failure to obiect

and failure to motion for mistrial{s)... Abuse of discretion by

trial judge and Constitutional sentencing iSsSue ...

(h) Did you file a petition for certiorari in the United StatesISupreme Court? D Yes & No
If yes, answer the following:

(1) Docket or case number (if you know):

i

(2) Result: was tol? that my PRP was to be exhausted in the

Districe Court before gning to the (1,S. Supreme Court
(3) Date of result (if you know): nfa
(4) Citation to the case (if you know): n/a
10. Other than the direct appeals listed above, have you previously filed any other petitions, applications, or motions
concerning this judgment of conviction in any state court? gYes | N_o
11. If your answer to Question 10 was "Yes," give the following information:
(@ (1) Name of court: Wa/St Court of Appeals Division IT .

(2) Docket or case number (if youknow):  #54766-G-~IE

(3) Date of filing (if you know):

(4) Nature of the proceeding: Motion to Recall Mandate Terminating appeal..

(5) Groundsraised:  agsigned appellate acted against my direct instruction

not to file the action and to include my additional appeal issues

ans assigned appellate counsel refused and procesded against/over .
my instruction not t0e.. '

(6) Did you receive a hearing where evidence was given on your petition, application, or motion?
DYes NO

(7) Result: Denied

(8) Date of result (if you know): December 27th, , 2021

pg 3 of 59
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(b) If you filed any second petition, application, or motion, give the same information:

(1) Name of court: Washington State Supreme Court

(2) Docket or case number (if you know): 101033-8 '

(3) Date of filing (if you know): Sept 9th, 2022

(4) Nature of the proceeding: "Objection to a Commissioners Ruling/Denial and

) . eguest for a En Banc Tribunal Review'
(5) Grounds raised: Reguest for a En Banc Tribunal Revie

_All the same grounds presented herein and this filing I did

send the state suprems court my entire PRP complete wall of the

exnibits A through K; as that way I could be sure that I did send

everything that I could for review... though, I dont think they

bothered to review the exhibits as they say that I did not sned

any credible supporte..

(6) Did ybu receive a hearing where evidence was given on your petition, application, or motion?
eS No nothing that I was allowed to particiapte in...

(7) Result: - DENIED |

(8) Date of result (if you know): g@ovgﬁber 9th, 2022

(c) If you filed any third petition, application, or motion, give the same information:
(1) Name of court: ~ N
(2) Docket or case number, (if you know): \

(3) Date of filing (if you kno

(4) Nature of the proceeding:

(5) Grounds raised: ' \ ' \
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(6) Did you receive a hearing where evidence was given on your petition, application, or motion?

|_____|Yes No

(7) Result: n/a

(8) Date of result (if you know): n/a

(d) Did you appeal to the highest state court having jurisdiction over the action taken on your petition; application,

or motion?
(1) First petition: Yes |:| No
(2) Second petition: Yes |:| No
(3) Third petition: Yes [:|No

(e) If you did not appeal to the highest state court having jurisdiction, explain why you did not:

my AAP refused to include valid appeal issuves in my direct and only

persued tre frivolous issue he wantod, telling me to file a PRP, I did

12. For this petition, state every ground on which you claim that you are being held in violation of the Constitution,
laws, or treaties of the United States. Attach additional pages if you have more than four grounds. State the facts
supporting each ground. '

CAUTION: To proceed in the federal court, you must ordinarily first exhaust (use up) your available
state-court remedies on each ground on which you request action by the federal court. Also, if you fail to set
forth all the grounds in this petition, you may be barred from presenting additional grounds at a later date.

GROUNDONE:  prC = Retained Trial Counsel... DPA = Deputy Prosecuting Attorney
IAC = Ineffective Assistance ~»f Counsel... PITA = 'pain in the hee-haw' :) sorry

" TIAC/RIC! violatiions are not limited to, but, include, RIC' refusing to follow

my instruction to acceot the jury's first verdict/offering of "Hung" on counts I

and II (and) guilty on counts III and IV; RTC' failure to move for a mistrial as

the trial rscord shows that the presiding juror did deliberately liz to the court

and present false verdict return forms to the court;

This is a complicated issuve, as such, I have at bmhed additional pages in order

to explain thoroughly, making references to the trial record and I have supplied

exhibits A through X, Jury questions, Transcripts and verdict return forms...

(b) If you did not exhaust your state remedies on Ground One, explain why: ' PLEASE see next PRYES see

(polite fyi, the folléwing nages eg details ground(s) and are directly from

my PRP that was denied in the state supreme court... deliberately multi-tasking

the pages, in order, that I procure that each issue herein was exhausted at the

state level, thanks, sorry to be a PITh...

discussion of ground continueS....

pg 5 of 59
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Grounds-fo;‘Relief
IAC/RﬁC _ ﬁhis issue of IAC does intertwine w/abuse of discretiOn

by the trial judge and prosecutoral mlsconduct, Gomez does believe thls

| court w1ll identify the responSLble entlty(les)...all of which violated

Gomez rlghts, not limited to, Due Process, ath Amendment and the Equal
Protectlon of the Law(s)... | |

In short... late in the day on Mar 2nd, 2020, after precarlous jury
1nstructions, later to be addressed, the jury was instructed by the -court
per VRP of Mar an, 2020 (Vol-2) pg 753, 11nes 8 10 and 19~ 25-

'The Court' It is important that you make your decision oonsistent
with the 1nstructlons that I have given. you... S0, once again, &aven
though you've heard the instructlons and you've heard. closing argue-
ment you are instructed to go to the jury room, select a preésiding

~ Juror and then leave to return tomorrow morning° This is .because of
the lateness of the hour today...'’ :

The reCord shows thet there were two days of deliberations, March 3rd -
and March 4th, of 2020, also, that - there were four questlons presented to'
the court from the jury... two on each day..‘ all four jury questions are .

herein included,as Exhibits A, B, C& D..¢

- Exhibit A: jury ‘question #1, Mar 3rd, 2020 at 11 ;28 am ”Can we see a -

. clear up»close vxew of the contents of exhibits 15 & 16 ' the judge wrote '

on the. response form "The Jury will be brought into the courtroom to vmaw
exhibtts 15.and 16." .«+ though, in the record 1t shows that the Judge said
per VRP of Mar 3rd, 2020 (Vol 3) pg. 765 In 19 through pg 766 In 9:

*The Cburt....they cant see them all And'so I will allow ‘the baliff
to play those two exhibits using the. equiptment here in the court
room with no one else present, just the baliff anf the jurors And
they can view those documents as they are being played. I will allow
the baliff to play those two exhibits up to three tlmes, if that' s
requested and to pause if requested..."

there were no objections from either counsel.,. Gomez aqk s the courte.,
' pg 6 of 59 - : :
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20

91

22

23
24

25

26

27

28

Grounds for relief
{cont)

TAC/RTC (cont) court, is it 'abuse of discretion' by the trlel judge

or anyother constitutional violatlng, for the judge to. have placed such

"limitations"' apon the jury review of the evidence presented and which’

the Jury requested to review ? Also, did RTCs performance deficient due to

falllng to object to the limitation ?

Exhibit B: jury question #2, Mar 3rd, 2020 at 4 37 pm, "We have agree~
ment on 2 charges. e are hung on 2 charges. How do we proceed ?"‘ the Jjudge:

entered into a collcquy dlSCUSSng how to respond to jury. question #2 and the

VRP of Mar 3rd, zozo, vol #3, pgs 767 through 776, the Juddge, DPA and RIC do

discuss how to respond to the jury! 2nd question... the followlng transplred,
Gomez did 'cherry-01cb through the pages detalllng pertlnent excerptlons from _
the 3 parties, though, in effort to assist, Gomez hasilncluded the transcripts

of those pages herehm as exhiblt Eeoo

Pg #767: The Court "The baliff has informed me. that the jury has a
- question. I will read the question and -then hand it to the clerk .
if you want to see it. The jury's question is this: ‘we have agreg- - -
ment on two charges. We are hung on two charges. How do we proceed?'"

Mr Carpenter: "Your Honor, I dont need to see the question.™

The Court: "Are you ready to propose a response or do you need a-
few minutes with your client?"

Mr Carpenter' "Can' T talk to my cllent?" ‘
The Court: "Please." :

This is another example of RTC' (earpenters) deficient‘performance;'he
does not'even consider communicating with his client (until) afterithe jﬁdge )
reminded RTC that it would (basically) look good for the record (and) good
examnple where the court 1nterpreters can verify that RTC was not explainlng

matters to Gomez and the interpreters v01ced concern to Gomez...eomez dide..
pg 7 of 59



10
1
12
13
14
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16
17
18
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20

21

22

23

24

25

27

28

26 .

'Grounds for Relief
o (cont) , :
v . Fepeatedly ask ‘that RTC do what will get him the least amount of DOC

incarceration and as little registerlng as a ‘sex offender as possible and
that he would prefer to take the smaller charges, rather than.take the chance
on belng found guilty on the larger charges..._ ' _

" However, per the interpreters he/RTC ...wae not doing anythlng for you
and you may wish to ask . why.;.' there was talk of firing RTC and repla01ng
him w/an attorney who would ccmmunicate/explain thlngs accutately w/Gomez
and Gomez asks' this court to assist Gomez in obtaining a court 1nvestigator
to obtain statements from all three interpreters...*" _ . '

Pg #767 (cont) VRP of Mar 3rd, 2020; Volume #3...exhibit E...:

The Court: "Ms Zhou (DPA), do you want’ to see the note?" -
Ms Zhou' "No, Your Honor. Thank you" = The The Court: "Ms zhou"

Ms Zhou "Your,Honor, I think I do not need to see the note, but
" the state does have a response. I think given how long the jury
has deliberated, its appropriate to have the foreman to come in’
- to the courtroom and maybe just inguire as to whether---whether
any more time spent deliberating on the two counts that they* re
- hung, whether that would be [pg #768] helpful to them ‘to come:
to a verdict And I guess if the foreman s answer is no-- :

The Court: "Presiding juror"

Ms Zhou: "Yes, Your Honor, that's what I- meant, pre51d1ng'3uror. I
think if the answer is yes, my proposal is they keep deliberating
but if the arniswer is no, I guess we will address it at that time"

At ‘this time Gomez was under the understanding that RTC/carpenter was to

-
let the court know that the verdict was going to be Not Guilty on counts Is
oy A Kalos V‘\
II and Guilty on counts. IIT & IV, per the lnterpreters... (

The Court: "Thank you,(Ms Zhou). Mr Carpenter,"

Mr Carpenter: You know, I'm not sure what the court's practice is,
how long to keep them in back there. Some judges say, you know,
keep trying, bring them back in the’ morning. But if it's usually
a day here and then we ask them, I'm fine with that., I'm fine
with the proposal by the state,”.

pg 8 of 59
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2.

Grounds for Relief
‘ (cont) .
Pg #768 (cont) VRP of Mar 3rd, 2020, Volume #3...exh1bit E...

‘The Court: "So you agree with the proposal of ‘the state?"
Mr Carpenter: "Yes, Your Honor" '
The Court: "Or do you propose samething dlfferant?"

Mr Carpenter: "The only thing I would propose is read the o
instructions and I dont think we can tell them anything elsa
So,” you know, usuallym I've had judges say refer to the inst-
ructions. But, I think it's a good idea what the state proposed
s0 I [pg #763] would agree to that."

The Court: "So that's the only proposal you have 1is the same ,
LR 1 Ak s
as the state?™ pg #769 lines 4 & 5
Mr Carpenter-'”Can I refer one more time to my olientv"

Gamez notes that at this tlme RTC/carpenter mumbled for a few seconds to -

.him/Gomez and the . interpreters, w/a loock of shock on their/her face, spoke

to Gomez, letting Gomez know that she did not actually hear Carpenter tell
her to ask Gamez anything, to merely Just tell Gomez that things were golng

well and they were going to’ continue to’ deliberate...'

_ Mr Carpenter: "Your Honor, we'd prefer you just refer them to
your 1nstructions." , pg #769. lines 7 & 8

Gomez hotes for the. court that, RTC/Carpenter; never3uses terminology of
'Mr Gamez asks' ~or Mr Gomez would...', as’ that would dictate I/Gomez in full

knowledge of what was going on, that I/Gomez was Specifically the entity who

was asking the court to !'Not accept the mistrial on the two. class A felony and

to keep deliberatlng vas RTC/carpenterc disregardlng my/Gomezs request to take
the mlstrial(s), inereased -my DOC incarceratlon from 9-12 months to 146194

nnonths AND put me on Life Community Custody, in lieu, of a few months AND it

it made me a class A felon, in lieu, of the class C that I would have only had
from counts III and IV... in other words, in stead of being only foundjguilty

to counts III and IV {class ¢) w/am available senﬁence rangeuof 9 to 12...

©g 9 of 59
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Grounds- for Relief
(cont) '
...months, Wthh would have basically been 'time served' as I had bean

in the county for a period of time and/or it would have been converted to

*home monitoring' or 8ossa and I a only had temporary C.C..

But, as RTC/carpenter dlsregarded my request to TAKE THE JUDGEa AND THE
PROoECUTORS OFTER OF A MISTRIAL ON COUNTS ONE AND’ﬁK)AND GUILTY TO COUNES '
THREE AND FOUR, it increased my/the felonies to two class A s-and two class
ct S, to an. avallable standard sentance range of 146 to 194 months (75% as
counts I & II were 'Attempted ) and LIFE communlty custody... PLEASE see my
declaration, Declaratlon of Gomez, Exhibit F...-_ . 'A .

Pg #769 (cont) VRP of Mar 3rd, 2020, olume-#3..;ekhibit E..;‘

The Court: So the standard instruction that T would typically
provide is to reread the instructions and continue to delib-
erate., Is that what you're requesting that the court do?"

Mr Carpenter: ‘"Yes, your Honor"
The Court: "and so you re opposed to the state s proposal’"

Mr Carpenter: "Yes, Your Honor. As far as I -- we've had no —- I
mean, the jury has not indicated they're hung now, but they 4id. .

. not indicate one way or the other if they thought further delib-

- eration would be of agssistance, So~w—-,'' o

The Court: “sO I'M SORRY TO JUST BE CONFUSED, BECAUSE T SEEMS
' LEKE WE'RE GOING BACK AND FORTH. THE NOTE - SAYS WE ARE HUNG ON
TWO CHARGES. THATS WHAT THE NOTE SAYS.*' ‘

'Mr Carpenter: "Right"’ [end pg 769, begin pg 770] exhlbit Eeod
It appears that RTC/carpenter did canpletely 'flip' what. I/Gomez dld

make very clear, that if the court & prosecutor were allowing a mlstrlal
on counts I & II, that that would be the best thlng, even the judge did |
note his confu51on in re RIC's flip/flopping... i |
The Sixth Amendment gua:antees to me/Ganez the assistance of counsel
at every pertinent stagévof trial, I did not surrender entire contrOl tc

RIC for the Sixth Anendment McCoy v Louiszana 138 S.Ct 1500 (2018),
pg 70 of 59
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- Grounds for Relief
(cont) v
To establish suffic1ent prejudice to overcome procedurel default

"w/an IAC claim, a petitioner must show a "reasonability probability" N

that, but for counsels error(s), a differant result likely would have
occurred Gomez contends ‘that RTC dld exactly that...'A petitloner does
not have to establish however, that counsels error - 'more likely than not

altered the outcome of the case'" Ege V Yukins 485 F 3d 364 (Ca 6 2007),

in Gomez case the result would have been differant...
Py 770 (cont) VRP of. Mar 3rgd, 2020, Volume #3... exhiblt E...

The Court: So the state has proposed that the court bring'in the
presiding juror and ask the presiding juror a pretty standargd-
question, something to the affect of: Po you believe that within
a reasonable period of time, the jury: will reach verdicts on all
charges? And then dépending on what the answer is, we'll address
that further. Thats what was proposed by the state,"

Mr Carpenter '"Okay"
The The Court: "Are you in agreement with that proposal?" ‘ _
Mr Carpenter' ”All right, Your Honor, We agree with that proposal M

[the judge remarks and takes a very brief recess]
The The Court: "Good afternoon juror number one" [ends pg #7701
Pg #771 VRP of var 3rd, 2020, Volume #3... exhibit E 2

Juror 1: Good afternoon"
_The Court: "Juror number one, are you the presiding juror?"
- Juror 1: "Yes, I am" '

The Court: "I have a question for you.-It is important that you
answer only my question and any follow-up questlons that T have .
They will all be yes-or-no questions,"”

Juror dJuror 1: "Okay" The Court: "And thats the ‘only answer that T want
.you to provide"

At this pOint the court atmosphere seemed to have taken a 'thickness
and even the interpreters were letting me know that something was a~miss
and juror #1 had a concerned look on her face as if she had or was about...

g 11 of 59



10

1

12
13
14
15
16
17
18
19

20

21

22

X!
24

25

26 .

27

28

Grounde for Relief
(cont) ' o
«+sto do scnethlng wrong and that the judge was pre~warn1ng her not

to...even the interpreters were lcoking at the judge like they were

afraid of something...

Ao has beesn repeateﬂ]y emphasxzed, the words that a judge says, most :

partlcuarly to a jury, are extremely 1mportant It is axiomatic..;"that

jurors are presumed to follow the courts 1nstructions" U S. vs Esplnosa

585 F.3d 418, 429 (8th Cir 2009)

1 underetand that the SUpreme Court has explained that ”the 1nfluence

of the trial judge on the. jury is necessarlly and properly of great weight :

and juross are ever watchful of the words that fall from hlm" Bollenbach Vs

U.8. 326 u.s. 614 626, 14 5.Ct 919, 38 L. Ed 841 (1894).

Pg #771 (cont) VRP of Mar 3rd, 2020, Volume #3, exhibit E...

- The Court: "and thats the only answer I want you to provide
(the judge paused). Juror number one,” is there a reascnable
probability of the jury reaching an agreement Wlthln a reas-
onable time as to all counts" .

Juror 1: "I'm not sure. If I have to _guess, I d.say uo.V"
The The Court: "But you're not sure?".. Juror 1: "I'm hot sure'"
The Court: ”Thank you, You may go with the baliff" " '

One truly had to be in the courtroom to feel the intense feeling that
Juror nunber one haé, as if she was a child belng scolded, as if she thought
that she had done something wrong, or -even as if she was’ ok' being coerced/
intlmldated, but that she @idnt know how to do what was being asked of her
and the interpreters were in as much shock as anyone..,. |

Juror one, stated 'No', but, after being 'pushed’ by the judge, she
second guessed herself and.knowlng that. she can not see the future, nori
speak for another juror, 'she Sald, she couldnt be sure,..

pg 12 of 59
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Grourds for Relief
(cont) ‘
Pg #7171 (cont) VRP pf Mar 3rd, 2020, Volume #3, exhibit E

[the presiding juror left the courtroom}
The Court: '"Ms. Zhou" '

Ms Zhou: "I think this 1s unique. Normally, 1ts one way or the

other. Your Honor, in light of the presiding juror indicating
if she had to quess [end pg 77, begin pg 772) the answer would
‘be no. I think given the time we've spent in the courtroom --
which does span over a week —- however, with the amount of time
we actually spent with testimony, I guess I would- just bring the
jury in and just go from there with regards to the two counts .
that they do have a verdict on and then because they're hung on’ |
~the other two, I guess just declaring a mistrial on. the other
two counts, -

I think I would be -~ I will say, I think I.would be ina - -~
- differant position if the case had lasted longer and there were -
more testlmony and more days of testimony, but given the amount
time we've had and amount of time spent deliberating, in essence
they've spent the whole entire day deliberatlng, thats the basis
for the states p051t10n."

At this p01nt Gomez is even more of the understanding that the jury is
saying 'Hung on the two more serious counts, I and II, the class A felonxes
and the ones that increase DoC 1ncarceration time TEN:RJLD and 1nvokes Life -
tlme e (oanmxilty custody)... it appears that even the state/DPA is asklng't
for a mistrial on counts I ard II and to go W1th guilty s on counts III and :
IV; which Gomez asked RIC to let the judge know was what Gomez was wxlllng
to go with then and there... -

In the pages to follow, it appears that counsel for the two. parties dld,
sw1tch' 51des, as the State/DPA is worklng for Gomez baslcally seeklng the
mlstrlals on counts I & II; and RTC for Gomez iz seeking to keep deliberatlng

for an increased incarceration, that did result... |

Pg #772 (cont) VRP of Mar 3rd, 2020, volume #3, exhibit E -

The Court: "I appreciate that, and time is certalnly one factor.
I'm concerned because of the lack of certainty in the presiding
juror's answer, which, asg you 1nd1cated, Ms Zhou, is rare...f.

— -~ . pg i3 of 59
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Crounds for Relief
‘ (cont)
Pg #772 (cont) VRP of Mar 3rd, 2020, Volume #3, exhibit E,..

.The Court: (cont)'....Typically, when we get a note that says
the jury is hung, which is what the note says, typically the
answer would be -~ the answer to the guestion is that no,
there's not a reasonable- probabllity that the joury couldtreach
a verdict on all counts. But that's [end pg #772) '

[begin pg #773] not what we have necessarily. So the state , .
is prepared to a mistrial as to those two counts (I & II) that e
the jury is struggling with now'> Is that what I' m hearing°" :

Now the court has engaged in dlsregarding the jury 8 enequiv1cal and

accurate question of "We are hung on’ two counts, How do we proceed" there .

is no part of the guestion that asks the court 1f its CK to be hung or any -

. other 1nstruct10n, the jury stated they were HUNG and basically what do we

(the jury) do next, the courts proper response would have been to wrlte the
edact same thlng the judge wrote on the jury's . last (fourth) questlon, but
the Judge did not do that... see Exhibit D..._ | h ,
The basis for the bourts/judges-change in terminoiogy, is dhe to the
court now understandlng that ‘he' has a GUILTY on one of two leadlng class .t
A felony charges and the judge knows that at least one of the two leadlng
charges is requ1red for sentencing purposes...-» .

Pg #773 (cont) VRP of Mar 3rd, 2020, Volume #3, exhibit E...,
Ms zhou: "I appologlze your Honor, I'm just trying to think"

The Court: "I appreciate that. These are not easy decisions to
- make, which I know. So I'll give you a little bit of time, you
know, to really think about that. And I}1l hear from Mr Carpen-
ter, It is not my intention to sway the partles one way or the
other., We have some options,

_ One option is to indicate to the jury to reread the inetru—
ctions and continue to deliberate. A nd another optlon is to

bring in the jury, accept their verdicts, if they're 9;99g~, on
two counts and declare a mistrial on the other two counts, I

think those are the only two options that are available. But I
Just note that equivocation in the record "

Here the judge makes some gueer excerptlone, ‘such as, "if'they':e...

pg 14 of 59
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Grounds for Rellef
{cont)
"eooIf they're groggr... ' esoterically referring to the jury 5 findlng

of guilty on two counts, 1nsinuating that ’guilty findings are 'proper’

and another precarious excerptxon of the judge 1is’ 'brlng the jury in and

accept their verdicts'; "1f they re proper es's -
Supreme Court precedent spanning more than a century permlts a trial

judge to instruct a deadlocked jury about its duty to dellberate, but bars.

the judge from trylng to force or coerce a verdict, SEE Allen vs Unlted

States 164 U,S. 492, 17 S.ct 154, 41 L Ed 528 (1896), in Gomez '8 case the

judge violated Gomez y: rights {as) . when the trial judge dlscovered that the.

-judges efforts to influence the jury to reconsider their findlng of belng

'Hung' on counts I & II and now the jury were willing to find gullty on
count II, whlch is an exact charge as count I (and) the judge only needed
the Jury to change thelr finding on at least one of the two class A felony ;
charges (count I & IT) for sentencing purposes, now- the judge was satisfled
and ready to ecn31der verdict return ' proper o

Bg #773 {cont) VRP &f Maf Sfd,"ZOZO, Volume #3, exhibit E

Mr Carpenter: ''Your Honor, I need a few minutes to talk to my
client. I understand <- I just want to give him the options
and what ‘I think, " _

The_Court: "I appre01ate that." o
Mr Carpenter' "Can I get five minutes? T..." [end pg 7731

Pg #774 VRP of Mar 3rd, . 2020, VOlume #3, exhibit E

Mr Carpenter: (cont). "...I dont think. you have to be on the bench
while we do. Maybe we could just break for a few minutes and then
come back,"

The Court: "Absolutely. So why don' t we take a break and g0 back
on the record at 4:30,"

At this point Gomez believed that the triaL WAS OVER AND THAT VERDICT

RETURN HAD FOUND guilty on only counts IIT & IV and that counts I&II -
| pg 15 of 59 ' |



Grounds for Relief
{cont)
were 'hung and. that all that was left was sentenc1ng on the two lesser

serious counts (III & IV), which at' a available senten01ng.range of 9 to
12 month (class ¢ felonies)... Gomez had no idea that his RTC, assisted
: by the trial judge had now influenced the DPA’ to change her mlnd and not

propose any mistrlals anymore, WHY !l'
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Pg #774 (cont)VRP of Mar 3rd, 2020, Volune #3, exhlbit E -
[back from recess]
The Court: "Mr Carpenter" ' '

Mr Carpenter: "Your' Honor, if Mr Baragas/Gomez ~- if there
is a chance they could arrive on a decision in due ocourse; we-

 would prefer. they try it in the morning. So we would prefer.

they continue to deliberate. AN it was equivocal her answer

' s0, you know, we dont want them to’ know we're the ones asking

them to continue, obviously, but if theres a chance -- & reas-
onable chance, then I think thats the standard, then we would
like them to continue deliberating " : .

The Court: "Ms Zhou"

Ms Zhou: 'Your Honor, I thought about tnls somemore and I agree ‘
 with Mr Carpenter."

 The Court' ”Very well I will. respond in wrltlng to the jury

" question by 1ndlcat1ng that the jury should return tomorrow
 Obviously, they'll be [end pg #774] #775 begins) allowed to
go home today, return tomorrow, reread the’ instructions and’

continue to deliberate. Any objectlon to that°" T

Ms ‘Zhou: ”No, your Honor, thank you"

Mr Carpenter: '"Your Honor, in that instruction, do you put some
thing as long as there's -- you dont limit that anyway or do you
say as long as theres a chance, we just wait for them to notify
if they. cant: decide?" ' o :

| The Court° Indeed"

Mr Carpenter" "All right. Thats fine, Your Honor"'

At this point I/Gomez is. basically in. shock as the interpreters have
been trying to keep me up on what was going on and I couldnt believe that
RTC/Carpentertwas dlsregarding'my regueute that-he let the court know that

I was in complete agreement w/the DPA/Zhou,'in'that we should respect the...

pg 16 of 59
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Grounds for Belief
...respeot the jurors notificatlon that they were 'Hung on counts

I and II and guilty on counts III end IV,:for the court and RIC ongoing

effort to innuendo to the'jury'that they‘have done sonethiné'wrong by them

: being 'Hung' on counts I'& IT and only guilty o counts I & IV, the jury

now belleves that they must find addltlonal guilty finding(s) and.lt seems !
that the judge has teamed w/RTC agalnst the DPA '!1 - ‘

Py #775 (cont), VRP.of Mar 3rd, 2070, Volume #3, exhlbit E..._

The Court: "I'm struggling because normally at the end of the
day, I would give them written -instructions regarding all of
their'canmunications, but I dont think its necessary to do - -
that. So I'm considering indicating,! 'You may "leave for the
ggy now consistent with my prior instruction to you' And then.
I'11 give them the opportunity to decide what time to come in -
tomorrow to begin their deliberations again and then reread -
the inetructions and continue to deliberate. Does that make :
sense?'

Ms Zhou: “Yes,(Your_Honor” Mr Carpenter: "Yes, Your Honor;'

Pg #776, basically is’ the judge concluding the ‘day,’ by telllng counsel
that the ballff wrll dellver the/his wrltten response to the jurors in re
jury guestion #2' herein attached as exhibit B

‘Gomez asks this court to please make note of the exact tenninology the

judge. wrote on the jury question (EX-B) jurys: question #2
"We have agreement on 2 charges We are hung on 2 charges. How'
do we proceed?"

"The jury should leave for the day keeping in mind all of the
courts instructions regarding your conduct. You may decide what
time to begin again ‘tomorrow. Please begin tomorrow by rereading
the instructions and continue to deliberate. 3- 3-20 4: 37pm :

At this point} I/Gomez was extremely ooncerned & confused, even the new

interpreter (Anita ahumada) was noting to me that my attorney was not doing

| anything to help me an& that he dldnt do what I asked him to do...that...

pg 17 of 59
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Grounds for Relief
(cont)
...1t was if RTC completely: ignored my request to him to notlfy the

court that I was completely wmlllng to accept the two guxlty findings

on counts III and IV and the mistrlals oni counts T and II, that while’

I/Gomez did believe that the two girls were 'hookers and were - playlng a

roll that they used for hustllng, I/Gomez notes for the court that I was
guilty of soliciting for a hooker/prostltute, but, that at no time did I
go looking for under aged glrls,.. -

I did not even think it was p0531ble as, the Badoo format mandates that

users must ba 18 years of age or older and the girls profile page shows themg;-

‘laying on a bed,. holding cash maklng comments of how they/she was about her

'making the money' and other. comments...'

But due to how they wers . pretty good at making things out to be some -
thing they were not, I thought that I had better JUSt accapt the guilty(s) -
on counts IIT and 1V, as they bas1cally would-not send me to prison and.the

counts I and II could...

Hazch 4th, 2020, began the second day of_deliberations, hax}ing that the
jury's request for 'Hung' on ‘counts I & II and gullty on counts IIT & IV was -
not honored,by the court and the jury were basically'instructed by the court'

that thay had committed error and had to try again,..

Py #777, VRP of Mar 4th, 2020, Volume #3, exhibit P

The Court: "Good morning, the baliff has. provided ‘to me a question
from the jury. The question is as follows: "Can the court provide
clarification about the defination of these terms as used in Instr-
uction 10: substantial step, preparation, conduct" ANd I'll hand

the note to the clerk in case the partles want to look at it dlrectly"

Ms zhou: "I do noﬁ'need to, Your Honor"

Mr Carpenter: 'Just brlefly, your Honor,."
pa 18 of 59
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Grounds for Relief
(cont)

Pg #777 (cont), VRP of Mar 4th, 2020, Volure #3, exhibit E...

The Court: "So I'll give counsel a moment to review instru-
ction number ten, if you wish. Ms Zhou. do you have a
' proposed resporige?"

Ms - Zhou "Your Honor, I think my response would be for them -
" just to, reread the instructions. Theres nothlng else we can
do." 4

The Court: "Mr Carpenter?" " Mr Carpenter' MYour Honor, the S

defense a agrees with that., I think adding anything besides what 8

in the instruction would be inappropriate," -

The Court: "So typically, I would respond<in [end pg #777] and.
-[begin pg #778] this situation, "Please reread-the instructions-
and continue to deliberate." Howaver, because of what occurred o
yesterday, I'm thinkKing about responding by indicating that the
court will not provide any further instruction and then reread
the instructions and continue to deliberate, ANy objection to
that?"

Mr Carpenter: "Your Honor, I just object to the continue ko
deliberate. It's almost likKe if they're hung but you're telling
them, right, that takes that away, so I would Just object to
that last part."

The Court: "Okay, So your - you would agree to the court indi- ..
cating that the court will not prov1de any further instructions
please reread the instructlons?" '

-Mr Carpenter: "Yes, Your Honor, I agree to that"'A‘ .
The Court: '"Ms Zhou, are you agreed?“ Ms Zhou' "Yes, your Honor"'
'.I‘he Cozirt "Counsel . if you ' review what I've providad, please"
Mr Carpenter: "Thats fine, Your Honor, Thank you"

- Ms_zhou: " Thank You" [end pg #778] [begin g #779]

The Court: "So I will provide this to the bailiff. After it is’
provxaeo to the jury, it will go w1th the clerk in the flle.:

and we'll be in recess.,"’

AGomez prays that the court is now'able to see»reversable eroor,:asﬂiﬁ_
is eviden£ that the three parties egIRTC, DPA and the judge? have committed
jury coercement, pro»edural errors and violated my 6th Amend right(s), as the
record above shows, the judge admlts that "...because of what occurred yaster-

day" and my RIC now admits that" the repeated instructlon to the jury for them

' to "continue to dellbmrate. It's almost llke if they re hung but you're tell-

pg 19 of 59
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Grounds for Relief
(cont) _ :
.».telling, right, that takes that away..." my RIC got real wishy/washy

with his speaking, the interpreters were with serious expressions on their

faces all.throughout the proceedings{.{

uomez notes that if it is now at this poxnt 1naooropr1ate for the court
to have beon repeatedly telling the jury that they must dlsregard thelr prior
findings ey of being hung and that they must 'return' and reread the instructlona
and contlnue to delioerate, implying that they had commltted some sort of an
error... than whiy was 1t appropriate for the court to have done Jt yestordag
in the judges written instructlons7°°

Exhibit C: jury question #3, "Can the court prov1de clariflcatlon

avout the definations of these terms as used in instruction 10:

+substantial step  +preparation +conduct" Mar 4th, 2020. 10:29am

[judges reaponse] "The court will not provide any further instruc-

tions, Please re-read the instructions" Mar 4tn, 2020, 10:46am -

The terminology of 'instructing the jury that they hdd to cohtinue to

dellberate has been now elimlnated, as noted in Allen, the judge is able .

to instruct the jury in re its duty to dellberate, though, the judge may not
use it as means to coerce or lnfluence the Jury- 1nto believxng that the jury
had commltteo error and must- reproach their findings... at this point my RIC
would not or could not even look me-straight in my face w/out showing sign of
his shamefulloess and his guilt of having betrayed me.;.'

[court rejourns fICﬂIIECESa]

Pg #779 (cont) VRP of Mar 4th, 2020, volume #3, exhibit E...

The Court: "The court has been informed by the baliff that the
jury has verdicts in this case. Do counsel wish to put anythlng
on the record before the jury comes in?" .

Ms zZhou: "No Your Honor! - Mr'Carpenter: "No, your Honor”

pg 20 of 59
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Grounds for Pelief
: {cont) :
Pg #779 (cont) VRP of Mar 4th, 2020, Volume #3, exhibit E

The Court: "We'll bring the jury in" [Jury entered]
The Court: "Juror number one, .are you holding the-verdicts?”

Juror 1: "Yes, I am"

The Court: "Can you please hand those to the baliff. The court
will now publish or read aloud the verdicts...”"

AT this point and all through page 780, the judge read into the record
the findings of the jury...'quilty on all four counts, guilty on all four

verdlct forms; the judge flnlshed readlng the verdicts and explains to the
7 all four verdict forms

jury that the polling process will now transpire.,; Exhibits G, H, I and J

Pg #781, VRP of Mar 4th, 2020, Volume #3, exhibit E
The Court: ".,.so the clerk will now poll the Jury,"

The Clerk: "Juror number cne, were these your verdicts?" -
Juror 1: ''Yes"
The Clerk: "Were these the verdict of the Jury?” :
Juror 1: '"Yes" [the court will soon see that this was a false
S statement to the court by the presiding juror
and should have lmmedlately removed/replaced]

The Clerk: "Juror. number two, were these your verdicts?"
Juror 2: ''Yes, sir"

The Clerk: "Were these the verdicts of the jury?”

Juror 2: "Yes"

The Clerk: "Juror number three, were these your verdlcts7”

Juror 3: "Yes" .
Tne Clerk: "Were these the verdlcts of the Jury?"

dJuror 3: "Yes"

The. tran:plrings between the Clerk and the Jurors above was- tha ‘exact -
same between the rest of the jurors juror 4, juror 5, juror 6, juror 7,
juror 8, juror 9, juror 10... all through page #782 and half way through
page #783 of VRP Mar 4th, 2020, Volure #3, exhibit E... |

The Clerk: "Juror number 11, were these your verdicts?"
Juror 11: "No"

= et - o) — @ w®

pg 21 of 59
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Grounds for Relief
(cont)
The Sixth Amerﬂnent guarantees criminal defendants a verdict by an

impartial jury, Dyer vs Calderon 151 F.3d 970, 973 (9th Cir 1998), The

bias or prejudice of even a single juror is enough to violate that guar-
antee, Accordingly, [t]he presence of a single juror cannot be harmless,
the error requires a new trial without a showing of actual prejudice, Dyer

. 8 973 (n2); also see U.S. vs Martinez/Salazar 528 U.S. 305, 120 s,.Ct 774, .

782, 145 L.EQ 2d 792 (2000)...

Challenges for cause are the u_s.uai maans by which partial or biased
jurors should be eliminated. To disquailify a juror for cause requires a._
showing of eithar ac;tj.uél or:impl’i:ed'bias that is...bias in fact,_o: bias
conclusively presumed as a matter of law, 47 Am, Jur.2d Jury 8266 (1995),

Although, bias can be revealed by a jurors express admission of that-
fact..;mre frequmt;y, jurors are reluctant to admit actual bias and the
reality of their biased attitudes must be revealed by circustastial evi-
dence , U.S. vs Allsup 566 F.ed 68, 71 (Sth Cir 1977)...

Because determinations of impartiality may be based in large part apon
demeanor, thé Supreme Cdourt has 'typically accorded deference to the District
Court's determinations and reviews a court's findings regarding actual juror

bias for ®"manifest error" or abuse of discreti&q; sas U.S. Vs Alexander
48 P.3d 1477, 1484 (9th Cir 1995)...

Tn contrast, implied bias presents a mixed question of law and fact
which is relievable de novo, Dyer 151 F,33 €979... This is similar and/or
identical to the fact patterns at issue in my trial arﬁ the presiding jumr.

misconduct detailed herein,.. Pleasa Reverse...
o 22 of 59
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knew what was going on and for my input, RTC did not...

_ Grounds for Relief
: , o ~ (cont)
— Returning back to wherefjprﬁf“#ftfhad‘juﬁt stated "No" and

all of their faces, seemed as if their baloon had popped; the look on

the interpreter looked relieved... T was not sure what was exactly going

- on, but, I felt as if my RTC should haVe‘spdken with me, in order, that I

Pg #783 (cont) VRP of Mar 4th, 2020, Volume #3, exhibit E

The Court: "Ladies and gentlemen, at this time, I'm going to )
ask you to go with baliff to the jury room, and I will give
you further instruction,! ' :

" (eesjury left the courtrooi)™

The Court: "Counsel, based upon the polling that was conducted -
but not completed by the. court clerk, it appears that the jury

" has not reached unamimous verdicts, Therefore, my proposal is
to hand the instructions and verdict forms back to the Jpg 783
ends,..pg 784 begins} baliff and ask the jury te continue to
deliberate consistent with the instructions that the court: has
given the jury. But before I do anything in this unusual cir-’
cumstance, I will hear from counsel. Ms Zhou." -

Gomez noteé two things for the court, first beiﬁg tﬁat 1/Gomez #eélly
tried to get RIC/carpenter to communicate w/me, but, kept getting tﬁé brush
offvand the interpreter was as astoﬁished as I was, RIC naver eﬁén triéd-tq ,
discuss any of this w/me (and) after réview of the fecord to follow,_it 15 |
apparent that RTC realizes that this.case is goiqg to be scruitinized and
that RTC had better start making'it'look like he was earnin§ the hafd.earned'
monies my wife and I paid him... if nothing'elsé, to try and clean up -all of
his aeficienﬁ performances earlier in.my trial,.. |

Pg #784 (cont) VRP of Mardth, 2020, Volume #3, exhibit E
Ms Zhou: "Your Honor, I agree with the'courts'proposal”

Mr Carpenter: ''Your Honor, I would ask, just as when you talked

to the presiding juror 1 yesterday, you asked her a specific legal
question, if theres a reasonable possibility. I would like you to »
add that, to continue deliberating if theres a reasonable possib-
ility there would be a verdict.,” o ' :

when I saw the look»on’thé interpreters face and I asked'her what was
pg 23 of 59 ‘
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Grounds for Reiief
(cont)

 ...what was going on, she explained that RTC had asked the court to have

the jury keep deliberating 'AGAIN' and I tried to have RIC stop and have

a recess so I could ask the court not fd listen to RTC, but RTC just kept

brushing me off to stay qui@e.., _ ‘

| We had a verdicf, the jury had stated 'Hgng ori counts T & IIA§nd guiity
on counts III & IV and I told RTC/carpenter.to please let the court know I
was ;p agreement wigh.that, even thouéh,'I'stil}_gelieved'that Imwas not in
guilt of any of the present. charges, I though it best to take what,wasvmore
than likely tﬁe“best thatlwould,happeﬁ.;, RTC}refusea to lat the court know. .
what T had requested and RIC did his own thing... | | |

Py #784 (cont) VRP of Mar 4th, 2020, Voluve #3, extibit E

The Court: "I'm not sure exactly what you are dsking me to do.
S0 you aygree that I should return the instructions and verdict
forms to the jury through the baliff?" S -

Mr Carpenter: ''Yes, Your Honor" ' : S

The Court: "ANd you agree that they should continue to deliber-
ate. But you have a differant suggestion in terms of what the - .
court should say.,' ‘ . ' , ;

Mr Carpenter: '"Yeah, AT the end -- and I dont have the instryct~
ion or the question that you asked the presiding juror, but I
think that language should be added to it. If there's a reason-<
able — I [end pg 784...begin pg 785] think the language was
samething there was a reasonable possibility you can arrive at
a decision. Or I think -- I can't remember your exact language
‘that you used, Your Honor." IR ' S

Gomez beiieves that one of the most egregious misconducts/inneffective-

‘ness acts that a defendants trial attorney can perform is to refuse and/or

fdil to emphasize to the trial court his clients réqdests-and to fail to -

reguest mistrial after such egregious misconducts by theipresidingvjuror

or to even ask that the presiding juror be,quéstioned about why she did

deliberately mislead the courts record... such violations absolutely...:

pg 24 of 59
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Grounds for Relief
(cont}

;..prejudiced he/Gomez in obvious and-substantial ways; perhaps this

court can identify how manyAconstitUtiQnél3vidlations have transpired

during thesevprocedings... "It is clear-that whén'trial counsel is aware

of juror misconduct, yet fails to advise the court .or request the court

to voir dire the jury'for possible pfejudice this failure can éonstitute'

ineffective assistance of counsel, Goven't of Virgin Islands vs Weather~

wax 20 F.3d 572 (3rd Cir 1994)...

Pg #785 (cont) VR? of Mar 4th, 2020, Volume #3, exhibit E

The Court: "So the language that I used when questioning the -

" presiding juror after there was an indication that they could.
not reach a decision was, "Is hhere a reasonable probability
of the jury reaching an agreement on all counts within a reas-
onable amount of time o ' » -

Mr Carpenter: "I would éék'that you add that, if -- continue to

deliberate, if there's a reasocnable probability, and the rest,
that you add that to your instruction,” , ; |

The .Court: "Mz Zhou" '

Ms Zhou: "Your Honor, I understand where Mr Carpemter is comming
from; however, I don't helieve it's necessary or appropriate at
~this time, because I dont think its an issue that we;ve heard
from the jury that théy're hung again. It just sounds like the
last note they had for us just before they all came out was that
they were all unanimous on the verdict, and during the polling -
process, it became clear that one of the jurors indicated that
that was not her verdict. And so I guess it is just -~ I [end
pg 785...begin pg 786] 1 think it is a situation where the court
just advigses them to continue déliberating‘until, I think, if we
get anothe note saying now they're hung again, and I think that -
would be when we just take the presiding -- or ask the presiding -
juror herself at that point whether or not she believed they will
come to a verdict, if there is a reasonable probability that they
will care to agreement within a reasonable amount of time. _
But as of right now, the last indication that we have from the
jury, that wasn't the situation where they were hung, -because
they said they were unamimous and so I guess I would just ask the
court to - my proposal is Jjust what the court initially proposed
which is simply asking them to keep deliberating," : .
The state efforts to simply ignore herlfirst‘belief that due to the jury

sending 'out' word that the jury was 'hung"on counts I & IT and eSpecially
| 'pg 25 of 59
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Grounds for Relief
{cont)

..»that the jurys notification was met w/a an erroneous instruction that

basically told the jury that they had erred and to 'continue to deliberate’

but, possibly the most egregious 'cover;up' transpiring is the fact that the

presiding juror (#1)-did knowingly mislead the court by stating that the jury
was unaniéus in finding of guilty on all charges...

Pg #786 (cont) VRP of Mar 4th, 2020, Volume #3, exhibit E

The Court: "So the court will not include language of a reas-
onable probability of reaching agreement within a reasonable
amount of time at this time. I dont think it's appropriate now.

My concern right now is that the jury indicated it reached a -
unamious decision when clearly it didn't. What I don't know is
whether a juror in the jury room voted a certain way and now :
didn't, or I don't know [end Pg 786...begin pg 787] what happened
or whether the presiding juror somehow didn't think that the ver-
dict needed to be unamimous. I'm guessing, because I don't know
what caused this situation of the polling answer',,." B

I/Gorez notes for the record that no one, RTC pafticuariy, has efforted
to obtain my input Qn'the miscohaucts, épart from the interpreter diécussing
w/re what was going on and reiteréting her concern that RIC was not ﬁdbing :
anything for you" (being'me)... for thé‘nexﬁ many pages RTC.ignores my re;
quest to be heard, not until-thevjury,sent out their last (4th) question
from the jury did RTC bother-to try aﬁd'make'it look like he'was actuélly
connunicating w/me and he could teli I was.ifked at‘him... |

Pg #787 (cont) VRP of Mar 4th, 2020, Volume #3, exhibit E

The Court: (cont) "...S0 my concern right now is just that all -
of the jurors understand the unanimity requirement and that any
verdict be consistent with that, That is my only concern right -
now. I'm not dealing with any other concarns. That being said,
because this is an unusual situation, what I would like to is,

I would like the parties the(?) confer regarding the exact lang-
uvage that the court should give to the jury at this point, .under
standing that I've already ruled that I'm not going to include
language about a reasonable probability of reaching a decision
within a reasonable amount of time, SO with that ruling...,"
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Grounds for Relief
(cont) .
Pg #787 (cont) VRP of Mar 4th, 2020, volume #3, 8xhibit E

The Court? “...SO with that ruling, I'd like the parties
to confer, if they can, to reach an agreement on the
language. Mr Carpenter did you have a suggestion?"

Mr Carpenter: "Yeah, I'd iike,tO'put something on the record
your Honor," The Court: "Certainly." - - :

Mr Carpenter: '"Pecause without that language (end pg 787...
begim pg 788} it's almost as if the court is telling them they
have to come to a decision, Ckay. That's the implication of your
words and that's not true, but that's the implication without
adding that language. The court is telling them they have to ,
asree. And that's why I think it's unfair to the defendant if - .
you dont add that language, because they dont have to agree,

50 I want to put that on the record that that langiage, you
know, we feel should be added." - , :

AT this point I /Gomez am doingAall‘I can to remain calm, as -earlier,
a few minutes ago i had tfied; in my'chopby (at best) english, to tell
RIC/carpenter that T was extremely up set, that if ﬁe was not going to_do'
what I askei ﬁhat I wantad to fire him... eventhe.interpreters did”élmost
chuckle hearing my 'english'’ (splang-lish),., if the situation was_nét SO
serious they would héve'laughed..;
oIt seeﬁs that RTC took a differant étance after my little outburst ang
I think he is now trying to do something for me, but, it may just Be another
tactic to generéte misleading records;.. it seems that the 'language’ that
he/RTC was asking té have put ih the day priér, is no longer desiréble‘toA
him and he no& doesn't want it in... all this discussion between RIC and
the judge should have transpired when the jury sent out iﬁé notice/question
asxking hﬁw to proceed as they were hung on two counts'énd guilty on the |
other t&o counts...though, at thét time (yesferdéy) RTC/Carperiter cértainly

had another agenda ard was not even canminicating w/me, let alone lettipg

the court know what I was requesting, or the trial would have been over...
pg 27 of 59
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| when the jury first announced it being hung on counts I & II...

Grounds for Relief
(cont) L
eeol reiterate*that I believe RTC, nmy retained attorney was pushing his

own agenda, against my request to accept the mistrial offerad by the DPA

I underétand that thé Sixth Amendment guarantee of counsel does not
demand.erﬁor free representation, but it does mandate that I be fepresented
by "counsel reasonably likely to render and rendering effective assistanca',

Vela vs Estelle 708 F.2d at 951 (Ca 5 1983)...

Pg #788 (cont) VRP of Mar 4th, 2020, Volume #3, exhibit E...

The Court: "Understocd, So as I've indicated, the language that -
was pronosed, I am not going to include. It is standard lanquage
used in a differant situation than we have here, But the court is
open to other language that might address Mr Carpenters concerns,
but not the language proposed. This is why I think it might be'
helpful to have the attorneys confer regarding appropriate language
in this situation that might address Mr Carpenters concern but is
not the language that's to be used in a differant situation, .

So I will take a brief recess and allow the parties to confer.
If they come up with an agreement, I will hear it. If the partiss
don't come to an agreement. I will hear if the parties have diff-
erant suggested language. Court will be in recess [end pg 788]

Gomez contends that an unrsasonable application of ths law and/or court
routine procedures exists "if the state ccurt'unreasonablyiextends_a iegal

principal from our precedent to a new context where it should not apply' see

Williams vs Taylor 529 U.S, 362, 145 L.Ed 2d'389, 120 S.Ct 1495 (2000); also

RTC/Carpenter fell below the level of effective assistance by failing to re-

quest  a 'cautionary' instruction from the judge to the presiding juror for

her misconduct the day pridr...Freemah ve Class 95 P.3d 639 (Ca 8 1996),

Pg #789 VRP of Mar 4th, 2020, Volume #3, exhibit %...
The Court: "Have counsel reached an agreement?"

Ms Zhou: "vour Honor, NMr Carpentér and I have conferred oh the
language. I dont believe we have an agreement."

pg 28 of 59
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Grounds for Relief
{cont) -
Pg #789 (cont), VRP of Mar 4th, 2020, volume #3, exhibit E...

-The Court: "Okay, so Ms Zhou,'whAt do- you propose?"

Ms zZhou: "Your Honor, my proposal is what the court had init-
ially proposed, just to advise the jury to carefully reread
all the instructions and I believe Your Honor also indicated
continue deliberating, And speaking with Mr Carpenter, I wun-
stand his concern; however, I dont believe we're in a situa-
tion, based on all the things that's happened so far in the
deliperation process, where the jury doesn't know that it's
okay to be hung. Because I think they do know that since,
yesterday, the first question was what happens if we're hung
.on two counts and we have a verdict on twd (pause),..".

Gamez notes for the record, a) Ms zhou érrs, tha 1st question from ﬁhe
Jury yesterday was not about being 'hung!, iﬁ'Qas thé’ju:y rquegtiﬁg tol
review exhibits 15 énd-16'(and)_tﬁe 2rd question from'thé jury yesﬁerday
waé, in fact, "We have agreement oﬁ 2 chaf?es. We are hung on 2 charges.
How do we proceed?'"; mistating which questién may be 'harmless', though,
axcluding theAcqnplete jﬁry question,’esgecia;ly tHe sentence where'fhe
jury is simply asking‘ﬁéw to 'proceed',.., _

Absolutely Ms Zhou errs in asking the triaL court to believe thét'the»
jury is now aware that it is J'okay' to:be Hung after wﬁat tranépired yes-
terday (as) due to the repeated instructiOHS'from the éourt,Athe jury is now
gun-shy and believes that' they erréd énd should not be hung on both counts
I & IT, thus the change to guilty on count Ii... |

Pg #789 (cont) VRP of Mar 4th, 2020. volume #3, exhibit E

Ms Zhou: (cont) ",..So I think the idea that they understand
that it could potentially be a hung jury on some counts, I
think they're mindful of that, because that was- the first
thing that came to their mingd vesterday., -

So given everyting that's happened, the state's [end pg 789]
[begin pg 790] request would just be for the court to propose,
I guess, the response of what the court had initially proposed
Thank you," SR :

The Court: "Mr Carpenter."

rrr 76 nf RQ
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Grounds- for Relief
: : (cont) ' ,
Pg #7190 (cont) VRP of Mar 4tn, 2020, Volume #3, exhibit E

Mr Carpenter: "Your Honor, you've already ruled against what

I suggest. I haven't changed, But I would like to hear what

you're going to give., I don;t think-you should say continue

to deliberate. I'd say read the instructions. You don't have

to put continue to deliberate at the end. I'm not surs if you

were going to do that or not.," . :

The Court: "So, ¥r Carpenter, do you have a differant progosal
other than the language of reasonable probability? Do you have
a differant proposal for the court to consider at all?

Mr Carpenter: "No, Your Honor, But can I hear what you'rs think-
- 1ng of doing? You know, I/m not sure what == I may have a sugg-
estion for a slight modification of whak you are planning on
doing right now." : -

I/Goinez seems to hear a totally differant Carpenter/RTC, from the day
prior, more than likely from my serious tone in my behaved outburst(s) to
him in re his not telling the court what I asked him to and his doing his
own agen&a,vhis turning down the mistrial on the two serious counts that.
hold serious prison time and now RTC seems to making an effort to pérform
as a reasonable attorhey, too little too late... és.RTCvalready'allowed the
trial court to negatively influeﬁce the jury by repeatedly telling thén to .
keep/re-deliberate, even after béing hung...

I/Gonez appologizes to thea court for including so much of the verbatim
transcrin(s) directly into this brief, though,‘due to the significant:effect'
he parties & the judge had in’this_grodnd‘fbr,relief; it was necessary and

the court will soon see the need... B

: , Pg #790 (cont) :

The Court: "So I appreciate that and I'm happy to give you my
thoughts. I asked both counsel to give me your thoughts, T
asked both counsel to give me your. proposals, Frankly, neither
one has. I just want the record to be clear that I'm qiving_
that offer to folkes to propose language. [end pg #790 -

[begin pg #791 The Courts proposed languagé is as follows

"Please reread the court's instructions and deliberate con-
sistent with those instructions."

Mr Carpenter: "I dont have any suggestions to that, your Honor...
pg 30 of 59 :



Crounds for Pelief
(cont)
Pg #791 {cont) V2 of Mar 4th, 2020, Volume #3, exhibit E,,.

Mr Carpenter: "...,I think the dafense mad clear what lan:ua;e
w2 wantad, 50 I dont have any comment on thab languaze,"

The Court: "s d;ou any suggesticns or objactions with bhat
bt andbed ’ Y 4
languaze that I've just rzad?"
Ms Zhou: " Mo, your Honor™
The Court: "50 what I'd actually like to o is bring the whols
. y = e
jury sack in and orally give that instruction to ‘the jury and
2 _
L

va
then sand than out, ANy objection to that?"

Ms Zhou: "¥o, Your Honor"  Mr Carpenter: “ﬂo, Your Honor

e oo + PR / - P RPN L e o o e
Comaz notas that nhis 2IC/carpenter did voice sose of ny/Gomezs ragusst

in r= not instfuctin; the jury to coatinue to de ll:erat~ 5 it gives falae
innuendo/imprassion of the jury having errad in *“ﬁxr orior actions, though
2IC 3till hasnt no. ifiad thg court of my rauast to have accasted the states
offer of a amistrial on counts ¥ II{and) the following ramarks oy tha 7ﬁiga

am® now to the entirs jury canel, in lisu, of just bring out the prasziding

3 S FAam dicden kel Al 5 3 Iy rasidd e S id lia 3
JUIOr as e juage nad done uatil the oresiding juror 4id lie to the court

Y
G
Pa X
}...: .
]
o

taken by anyone...
{the jury re-renters)
Pg #791 (cont) VR2 of Mar 4th, 2020, volume #3, exhibit E

the day orior; no aq

The Court: "Tadies and Sentlamen, at this time, T am raburning
the instructions and verdict forms to tha zaliff, who will re-

4 - T ¥ -~ b P g .
turn pﬂ:h to you. Plaase raread the court'’'s instructions and
deliba

Lo consistent with thosa instructions. You fay J0 with
££ at this time.” [the jury ex1ts] “Counasl anything
record?"  [pg #791 ends] T

COMBEZ ASKS THIS COURT SHOULD THE>PQESIDIMC JUROR HAVE BEEN REPLACED and
SHOULD RTC or THE COURT RQQU:vaD/ ??EQMED A VOIQ DIRE OF THE INCIDENT ??
ind THE N“‘ EXT COUPLE OF PAGES DISPLAf EGREGIOUS REVERSABLE ERRORS w0 e

Pg #792 VR? of Mar 4th, 2020, Volume ¥3, exhibit E...
Ms Zhou: "o, your Honor" Mr Carpenter: " o, vour Honor."

The Court: "So, I
if we dont hear

lan to provide the ‘jury wiah a note at 4:30
o them betwean now and then. The note..."

fro
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v ' Grounds for Relief
‘ -(cont) :
Pg #792 (cont) VRP of Mar 4th, 2020, Volume #3, exhibit Eees

The Omu't (cont) "...The note, as I indicated previously
be consistent and directly including tha language
thatxreadmthereoordprevicxmly. Is there anything
else to discuss at this time?" .

Ms Zhou: "No, Your Honor."
'Mr(:mpmter'“lmmtsurewmtmte,mtlanm whatnote"
The Court: "ﬁwlanguaqethatlreadtothemvhenﬂwymdimissed
Mr Carpenter: "“Oh" The Ihe Court: “after closing arguements"
MrCarpmter "Okay,Igotit,'Ihankayour}uaOr"

The Court: "Soifywmnttoseethatlang\me I can — it's
Lngtobegrinbedoutandgimtothepresidingjum X
will give it to the court clerk so you can look at it befora
its given,/"
Mr Carpenter: "'Iha.nk you Your Honor," [ead Pg 792; begin P9 793]

The Court: "“Ckay" Me Carpenter. “rhank You"

The Court: ”ButitsthesamelanguagattutIalreadydirecttM
%amayhearamteoraverdictbaforetm"

M3 Zhou: "Thank You Your Honor" The Court: "Court will be in recess"

[recess over, court i‘e&'m&s]
' still Mar 4th, 2020

es8 I should characterize it as a question, The
juzys's qwst,ion is, . We have agresment on thres harges. We do
not have agresment on one charge, How do we proceed)--coungel do
you want to have a minute?" : ' -
‘M3 Zhou: "I do not need a mimute." Mr Carpenter: '"Yes, Your chm"

The Court: "So we'll be in recess very m‘iaﬂy"

Itappearsuﬂ»ecmrthghttodimgardtmjury'sdimctims |
to the court of what the jury has fowxdarﬁusethe last section of the

ju;*y's 'note’, where the jurg asks 'How to M”, in order to claim

the entire ofrmat from the jury was a queation... this a.ppears to be tactic

bythetrialcourtjmeinordertojustifythemtspnormishamumg

of the jury's declaratim of the jury s findings...
g 32 of 59
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Grounds for .wélief
" (cemt) T ' o
Pg #793 (cont) VRP of Mar 4th, 2020, Volume #3, exhibit E
[recess over, court resumes] - :
The Oo_grt:‘“I take it counsel has had adequate tima,"
Mr Carpenter: "Yes, Your Honor" [end pg 793;,.begin pg 794)
The Court: "Ms zhou, I'll hear from you first," o
Ms Zhou: "Your Honor, I think the stat;e's;m'o‘pbsal: would be to
EE\(ethepresidingjurm‘cme'wt into the court rocm and just
aakthemqmstimwsaskedheryestardayaf_termm, which
is — I actually can't remember the courts question, bit I think
it's something along the lines of do you believe there's a reas-
onable probibility that if the jury had reascnable: amount of time
‘that they can be — thsy can come up with"a“verdict on all “counts
orm'ath'ingalmgtmnm.mlthinktha"t’stmmta i
' . .

ask, if they can't, which doen't seem like they have at least on
at least cne charge that you declare a mistrial on that charge and
lets hear their verdicts on the other three charges. Thats what we
mld mt.n - . - . | . . .

. I/Gamez notes for the record .that RTC/carpenters response was a 1ot of
mambling and lack of certainity in his words and his deficient parformane
doea includs, but is not limitd to, his (whether eliberats or other) fail-
ure to mplete.swt‘acces, cmitting critical pieces of factua‘_l informations
such as: 'two days' [of deliberating; 'its almost (mistrial] yesterday’; .
'the state at first asked that’ [a mistrial be on counts I & II w/quilties
on counts III & IV].,. . | _ -

After RICs mumblirg and amitting critical pieces of information, RTC.
then goes into asking the trial court for a mistrial, that he was asked to
ask/agree to yesterday when the state offered one w/the jury hung on counts

I & II, but RTC refused to and now after the jury was ooerced/maniwlated

into reconsidering their verdict return, and noe have changed to imhxieone

of the serious charges (count II) RIC wants a mistrial aéree’mnt.i, which,
pg 33 of 59
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Gx:omxis for Relief
(cotit)”
««owhich, resulted in a ten-f$ld increasement in poC time for me and it

is very likely that if RTC had accepted the first mistrial offer from the

statethedaypriorIm;ldmthamgottmanyDOCtim

RICs actions fell well belcw the level of 'effective assistane of

counsel ! guaranteed by the oonstitutim, it can not even bt claiaed as
gourd trial strategy, under the circumstances, the chaj.lengd action [or
lack of action] was unreasénable and .cannot be mnsidered 'mﬁ_y:ial ’
strategy’ Stricklan vs washington (@ 689) 104 S.Ct 2052 (1984). |

Pg #794 (cont) VRP of Mar 4th, 2820, Voltme #3, exhibit E

The Court: ”MrCarp_mt;ar, It:endtoagreewithyw, butisthere
anyharminbringinginthepmsidingjumrarﬂaskingthose
questiong?" [end 2 794...begin Bq #795]

Mr Carpanter: " Here's what I/m afraid of; If this pa:esiding juror
“wants to convict, she may. just say, youknow ‘there i8-a reasona-
ble, and go back and we don't know, right? I mean, there'snoha:m
I guess, We can hear from her, But scmetimes they're invested —
sbeamrstobeinvestadinaconvictim. Sowemthatncw
from what happeried during the polling." | |

The Court: ”mIdon'tthinkvemnomchﬁe that,*

Mr Carpmter' " All right, Well --" ’IHE OOURT INTERRUPTS

The Ocurt' " mut I awreciate youz' arguement. v '

Clearly tha reoord displays that there was nwd to parform a inquiry
into why the presiding juror had misinformed the court the day pricr and
to replace jurar #1 aka the presiding juror; thus, R'm/carpaater failed to

request such actims ard the. judge failed to secure my rights of Dua Proc%s

and Equal Protection of the Laws, please reversa,,..

Pg #795 (cont) VRP of Mar 4th, 2020, Volune #3, exhibit E

Mr Carpenter: "Okay" The Court: "So you are opposed to asking
‘ : question of the presiding juror?”

Mr Carpenter: "Yes, Your Honor"

The Court: "I franklydontthinkitsnmsaxy I think that we've
- given this jury plent:y of time and direction to come ‘up with .\,u”

M 14 AR Ra
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G‘ramds for Relief
' a (cont) '
Pg #795 (cont) VRP of Mar 4th, 2020, Volume #3, exhibit E

'I‘hecourt {cont) f'...mnimusvezdictsmallfmdxarges

Y Ve now come into agreement on.three out of 4 '
andbasedupmthemmt of time, basically almstzwhole'
days of deliberations, it appears to me that they're not

ingtocometoanagrmtastomdmge what, I would
liketopro;meisthatrrespomito{ @79&@3_\_&7961
tiusmtstoaskthepresidingjurortoindicatemtrmone
'cwnttmywmm&agmtm,tostate, 'The jury can -
mt‘d@ecide',arsanathingtothateffectastothatonecmnt
,andthenflllinthevsrdictformmthecamtstheycanagme
‘m.Mdthenwebringt}mbadcintothecourtmdn“

© e

'mez‘eoordsmsthatt}mnge,t}wprosecutor (andpreviouslyR‘I’C o

(my attorney ?7?) were all afﬁarting to coax the Jury into returning gmlty
firdings on all 4 chargae, juror #11 disallowsd that... and now the judge
has coerced/imtimidated the jury into changing their baing hunq' ‘on both
count I and II, such would deny the sentencing court from basic&lly s&nding'

m:etotbem,mcmmtsIII&IleycarryQtonmthsamithatmy

ha\ﬁe&axanOCtime '
‘Ihejudgerwwtesthatmwthatthejury iswillingtochaxmatla&st
meofthehungfactmmatleastoneoft}xetmsariousoomts (I&II),'
that will enable smtencing factors to enhance and m the ceurt is willmg

to provide a mistrial on ccxmt I cnly...

Pg #796 (cont) VRP of Mar 4th, 2020, Volume 43, exhibit E

Ms Zhou: "Yes, your Honor, ‘Thank you"

Mr Carpenter:; “Yes, your Honor,We agree with that" I DID NUI‘
The Court: "So, Mr Carpenter, you dont cbject to that plan?"

- Mr Carpenter: "o, not at all.™

The Court: "AndMs Zhou, do you objecttothm plan?"
Mthou “Noywriiomr,thankym" '

The Oourt' "Ownssl, if you'll look at this langu&ge and irﬁicate
if you ‘have any objection to that language."

. Ms Zbou "The state i3 ckay with that:, ‘Thank you."
Mr C&rpenterz "The dafense, also, your Honot "
pg 35 of 59
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Grounds for Relief .
s (cont)
Exhibit D: is the jurys 4th and final 'question' form to the trial

caxrtwhidumm*&eMWagrmmthques Weddmthave&gree-

mtm1charga deowproced?" ]date/timeMar4th, 2020@329m,

and the judges responge is- ?please writeon the verdict fommtbemt

thatyou do not manimoualyagme rmrmot: decide' and ccmplete the verdict
| fmmthermainimverdicta. Aftertmtthebaliffwillhringywinto

the mtm" data/tim Mar 4th, 2020 03 55 f= TP

1/Gomez asks. the Appellate Court to please refresh with the terminology
of the jury and the judge in exhibit B herein, which is the jurys first notice,
to the trial court stating, "We have agrem\ent‘oh 2 charges, We are hung on’

2 charges. How do we proceed?", date/time Mar 3rd, 2020 @4:37 pm... and the
jujg\wregposweof"mejurys}nﬂdleavefarthedaykaepmginmindallof

tmmtsinstrmtimsregardingywrcaﬁuct You aaydmidewhattimto

beqgin tomorrow, Pleasebagintamrmbywmadingtheimtmctimam

cmtimxe.to chlibarate”!,date/time Mar 3rd, 2020 24:37 ...

Gomez prays this court sse's the need to reverse the conviction after
sseing the extramely prejudicial errors the trial court made... there were -
tvo full days of deliberation, Mar 3rd & 4th, 2020; at the end of the first
day the jury sent cut a note telling the judge they were ready, that they
were hung on counts I & II and guilty findings on counts III & IV, 1/Gomez

asked my RTC to accept the states offer at vthat time for a aistrial on ths

two sariqzs counts I & II, R'mmwerm told the j@g..._
The jurys- terminology in both of their notices to the judge are nearly
identical, witchingwt&mbainghurxgmzmgminthefirstmtice-

for them being hung on only 1 charge in their second notica...
pg 36 of 59
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Grounds for Relief
o (eont)

I/Camez alsomteethatthejudgesmpamtomjurystwomaﬂy
identical notices prejudiced me/Gomez beyond repair... in the judges first
response,’eg the jury being hing on 2 counts and 'how to proceed' the judge
Instructs the jury 'should leave for _the day keeping in mind 'ail‘-l-of gheceurts

insmwumsregardggywrwﬁuc; Youuydeeidemttimtobﬂintmxw

‘Please begin by re-te&ing the instmctiam and continue to deliberate‘; the

courts. direction to 'emtim- to delibexate' was error...

Asinthis circumstance it'coercedthej_wy, implying tothejury that
they had made error, thatthecwrtdidmtappreciate'thejury&ingl’nm
cn the two serious counts, tmngestartedtherespmsetothejurytellmg
tham to ‘leave for the day', denying them their option to be called out for a
readingoftlmverdicts furtherintimidatingtl"aejurybythejudgestatim
tothantomirﬁful'ofmwn&wt’wiﬂmtmmhinmgto&njurywhy,tm
door iz open for imrm‘etatim of verdict ermr

mmmumﬂmummmmm”munwmﬁ%wnwt
mmmmwwwmmmmmmmmm&mwmmmmamn
m&emrdthatsheuasmtinagmeuentwiththemadmg thatthepresiding
jumrhaderredmstatingtoﬂwmtﬂmttmjurymmagmtmdthe
m‘ocaduralermrspxeviwslydismmsedtrmspiredzinmthajmlgemdm
failmtoreplacetmmesmmjumr...ortomperfomanimuiryas
to what had caused the misleading '.o‘f the eourt.._.a_

After all that, than the jury sends note cut saying that they are nov
nly hung on cne count, that they are quilty an three dounts, asking 'how to
proceed’; rwthe ji\dge has a totally'differant agenda,.. now that iihejury is

willing to wwict on. one of the serious charges that will emble the ...
wnww
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Grounds for Relief

e Teont)
o+ .sentencing court to bestow nearly 10 years of incarceration, where
such DOC implementing was not available w/the jury being hung on counts
I and Il... only the prosecutor'was willing to go w/a mistrial on counts.
I & IT and she (ms zhou) had voiced herseld to that effect...

Now that the judge see's the jury's change of guilty findings having
increasad to her satisfactions, now the judge eliminate terminology of the
jury having to keep deliberating and now states to the Jury to siply:*Please
write on the verdict form on the count ﬂmtyoddomtﬂmﬂimmlyagﬁee ‘can
not decide' and ccm:let:e the verdict forms on the remaining verdicts.lfter
that the baliff will bring you into the courtroom.”...

I/Ganezaakswhydidthejtﬂgetellﬂxejurythattheyhadtogohamfor
the day. (yesterday) arﬂt:oeanehackandkeepdeumtingmtil they changed
moftheirverdicts andthennowdeclamamistrial

menthejurymdtheprosecutorwereallinagreamtthatamistrial
wasﬂmappropriatecwrtactimthedaypﬁcr, I had asked my attorney/RTC
to let theeourt know I wasin agreement u(ith the migt:;al oncounts I & II
yesterday, now the judge andeverybody else (the judge, the prosecutor and
even my RIC) are happy w/an additional guilty finding...

1/Gomez undarstand that in a criminal trial, the judges last words to
the jury is apt to be the decisive words t:he jutyadtmes to, especially if
they are in re a specific action by the jury... in my case it is cléar that -
tha Judge vas intinidating/coercing/telling the Jury that they had comittad
error and had to keep deliberating until they fixed it...

_ }I,/gc}mez believes that this Honorable Court is able to see so much more
than I am and that this Honorable Court knows much more about the violations

I suffered than I do and I pray this court will reverse///
Py 38 of 59 '
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Grounds. for Relief
" (cont)
Py #796 (cont) VRP Of Mer 4th, 2020, Volume #3, exhibit E

'meeourt "mankyw.SobegauseIanticipatewheanivethis
" .to the baliff thag the jury will have verdicts on three counts
and will indicate: cannot decide .on one count, do counsel |
pg796...begin bg 7971 faire anything further in terms of
the record or any questions asked or argument before being
prepared to stipulate to a mistrial as to the remaining count?"

Ms Zhou: "No Yout Honor, not from the state,”
Mr Carpenter: "No Your Honor, not from the fefense.”

'I‘he@wrt' "d:ay,'l‘hemasmxaskthatisbeeausefmmyper-
_spective, the only information 'that we do not have at this point
is which count, It doesn't appear to me that that woxild make a
differaxm.mdsowmtxwmldbepzeparedtodoistoaskm
the record after I read all of the information on the verdict
farms whether counsel will stipulate to a mistrial and then make
that finding of a mistrial in front of the jury. Is there any
objection to that?"

Ms Zhou: "No, Your Honor," M Oarpent;erz "No, Your 'Pﬁm.?'

At this point the judge having successfully coerced/intimidated the
jury into changing one of their hung decisions on ane of the two counts
that the judge lrequired;:t;o' bestow an tremendously increased incarceration
time, that was not feasible with the juxfy's':ﬂfirsg verdict return, where
the presiding juror committed reversible misconduct, where RIC failed to
move for mistrial, failed to express his clients request to. the court, and -
whers the court failed to perform inquiry as to the presiding juros (#1)
deliberate misleading of the courts record

Mjurymthenbrmghtbackinarﬂthejudgelmtnmtedjumrﬂ,
the presiding: juror (the same one} to hand the verdict forms to the baliff
forthejudgetoread theaemrethesameexactvexdictfmthatthe
jury had delivered.the first time, egrliexltoday.-me the presiding juror
had knowingly submitted false information, writing ‘Guilty' on all four of

theverdictfcm, evmthwghthepresidingjumrverymllknewthat ese

pg 39 of 59
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Grourds for Relief
..that the jury was 'not' inmanimagreementmguiltyfnﬂingsm
counts I and II, this was lime-lighted when the judge/clerk began to poll
the jury and when jurer #11 was asked, ."were these your verdicts?" and

jurar #11 stated "NO" [VRP 3-4-20 pg781].., where apon a mountain of IAC

~and abuse of dismtions were mitted... :

Now apon the jury's second verdict, usingthe same exact verdictforms ‘
as the jury did apon the first verdict return (w/all 4 guiltys) and now w/

‘the judges influence, the jury has changed. from being hung on gpmts I and

I, as indicated by the jurys note to the court (exhibit B) where the judge
ignored the states agreement to a mistrial on counts T & II, where MY OWN

:RIC ignared my request to aecept the statee ‘mistrial offer...

_ Exhibits .G, H, 1 & J: the four verdict forms, ‘that the judge returned
to the jury yesterday and instructed the jury to basically ‘try it W',
innuendoing to the jury that they had erred..
On exhibit G, this court can plainly See where the pmeiding jumr was

allowed t:o czcss out the 'guilty' finding she had initially and deliberately
misinformed the court (w/out repreach), the presiding juror appears
to have initialed ‘ber scratching out and now inplacing, per 1nstructim of
the judge "cannot decide"” coe

| The judge makes it perfectly clear that he is okay with the jury being

hung on one of the sarious counts (I & II)»f_ag long as he got the jury to
change their verdict to unanimous agreemant on at least one of counts I or
II ' as the judge. states "...because from my perspective, the only infcm—

.ation t:hat: we dont have at this" point_ is which.’ooxmti. It daesnt appear to

me that that wmld make 2 differance... thus, yestexdays misconducts. .
T pg 40 of 59 -
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Grounds for Relief
“(cont) '
o,.by the judge and my RTC, the state (ms zhou) was the only one who was

asking for the mistrial after the jurys nots stated hung on counts I & II
d the presiding jurors misconducts and the

m tm jlﬁge &rﬂ my R'm :’::;

need to perform inquiry into tha_t.,,

Now they are all happy to arrange for a mistrial, as the juiges effort
to coerce the jury into reproaching one of. the. serious counts for sentencing
issues, when any reasonable court would have mistrialed O in the minimal
alternative performed inquiry as to the presiding jurors misconduct and at
least removed/replaced. the presiding jurar... |
on the last page of Exhibit E [‘vapgof Mar 3rd/4th, 2020, Volune #3] the
judge asks bothparties counsel if either would ‘'wish to speak to the jury'

before they leave the building (in the jury roam) and only the state chose

to do 80... my RIC statéd "No'... ANy reawmble atborney would have taken
this opportunity to make inquiry to juror #11 and jurpr #1 (presiding jurcr)
as to the issue and collected material for his clients mal and/or a New
Trial motion but carpentex simply scooted on cut.. |
MSu;mmurtrmtlyhasmadeitclearthata"defaﬂantmadmt
egtablish that an attorneys. deficient performee more iikgly than not alt-
erad themtminordertoestablishpmjudicewﬂerstmklmd"arﬂt}at

the msmable pmbability st:andard "is not a sufficiency of evidence test"

Kyles v Whitley 115 S.Ct._11_55, 1186 (-19;8,6,),.'.& , ,
Rather, a "ressonable probability is a probability sufficient to under-

mine confidence in the outcome" Strickland vs Washington 466 U.S. 668, 80

L.Bd 20d 674, 104 S.Ct 2052 (1984)... my/Gomeza RIC deficient performance

rendered the trial unfair and the verdict suspect.‘.pleam Reverse,,
' pg 41 af 59
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(c) Direct Appeal of Ground One: -
(1) If you appealed from the judgment of conviction, did you raise this issue? Yes I:l No

(2) If you did not raise this issue in your direct appeal, explain why:

(d) Post-Conviction Proceedings:

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court?

(2) If your answer to Question (d)(1) is "Yes," state:

Type of motjon or petition: \

&)

our answer to Question (d)(4) is "Yes," did you rajse this issue in the appeal? l‘:] Yes No
(6) If youranswer to Question (d)(4) is "Yes," state: )

N N

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not tqise this issue:

AN N

N <

AN

pg 42 of 59 | | .
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(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies, etc.) that you have

used to exhaust your state remedies on Ground One:

GROUND TWO: Abuse of Discretion committed by the trial judge are not

limited to his failure to protect the courts integrity eg failure to declare a

mistrial when the presiding juror did deliberately lie to the court and presented

false verdict form to the court...also the judges deliberate 1ntprferr1ng w/the

deliberations and multiple verdict returns, in order, to c¢oer e the jury into

chaﬁging their initial verdict/findings to harsher findings, that would enable

the sentencing court to impose lengthy period of incardération..ot_;_f

Again, I note that this ground(s) is complicated and the timeframe inter-

twines w/the prior ground(s), and the explination is lengthy, thus,.in order to

_minimize the courts reading, to save brief space and not have the court rereading

the same material; I rely apon the prior pages to éupport this ground(s), 3)

(b) If you did not exhaust your state remedies on Ground Two, explain why: T should note that all of the

Supporting exhibits are referred to in the prior pages and the grounds timeframe

intertwine, but I am pretty sure the court (you) are qultn scholared at this and

I pray that I have suoplxed you sufficient materlal...

(c) Direct Appeal of Ground Two:
(1) If you appealed from the judgment of conviction, did you raise this issue? Yes - D No

(2) If you did not raise this issue in your direct appeal, explain why:

n/a

(d) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court?

D Yes No

(2) If your answer to Question (d)(1) is "Yes," state:

" Type_of motion or petition: n/a \\\ \

Name andNgcation of the court where the motion or petition was filed: p /a \

- Docket or case number §f you know): \ : , \

Date of the court's decision! ) \ \,‘
\ ner 43 of &9 N\
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Result (attach a chay of the court's opinion or order, if available):

N X

3) Did you receive a hearing gn your motion or petition?

“4) Dia you appeal from the dental of your motion or petition? )
(5) If your answer to Question (d)(4),is "Yes," did you raise this issue in the appeal [
(6) If your answer to Question (d’)(;:)&’Yes," state: -

Name and location of the court where the appeal was filed:

\ \
AN .
Do\c et or case number (if you know): \ : _ ‘ \

Date of\the court's decision: ‘ \ ' \

Result (attach a copy of the court's opinion or order, if available): \

\

Ry
A%
\\ N

(7) If your answert\é Question (d)(4) or Question (d)(5) is "N9," explain why you did not raise this issue:

\

X N\

N
\ AN

(e) Other Remedies: Describe any (\S\her pibcedures (such as habeas corpus, adn\nistrative remedies, etc.) that you

have used to exhaust your state ren\l\e*dies on Ground Two :

\

N\

N

GROUND THREE:

In this section of IAC issues I/Gomez reference to various

VRPs of the trial (supplying them as exhibits) and also exhibit- F a notarized

Declaration of my wife Susana Tamayo/Gomez: which all detail and procure that T

had repeatedly told my RTC (Carpenter) that I wanted to testify at trial and he

did coerce me into not testifying, by teiling me that he would basically abandone

mz, terminating his representation if I chose to take the stand...also, that he

was the initiator of why all of my medications were halted, telling me the court

would frown on me for being on meds...and that I was not entitled to discuss or

any isgue of Entrapment in my line of defense; the following pages establish and...

pa 44 of 59
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«eowith the support of the evir.iance(é}ihex:éin that the IAC issues not only
transpired, but that they irrever sibly preju“ﬁic‘er} Mo we

1/Gomez believés that the prior two i,ssueé carry the gravity and
magnitude to allow this court to apply the relief sought herein, though
in order to be tharough and oomplete and not leave any isstm unmentioned
(and) later to be considered unpreserved for litigation... I am imluding
t}m:uandaskthisco\mttopleasewightmmthecmmlativemanmras_
they all are serious acts of IAC and/or abuse of discretion and IAC of my
assigned appellate éounsel», as well as RTC/Carpenter...

I/Gamez had better take a nmant to appologize to the court for this -
copious pleading, not just the pleading, but also, the exhibits attached
herei. . especially exhibit E (actually only exhibit B) as it is the VRP
of Deliberétién & Vexdict_Re_tnm(ls), it was s@pliéd to m';v{d;ci!gb!aelfsidfed
and I understand that the court 'frowns' on documents that are double sided
and would prefer then copied on only one side...

IAC/RIC & AAC C: During the trial proceedings (and prior) I/Gomez did

repeatedly tell RIC (retained trial counsel (Mr Carpenter)) that I did not
have anything to hide and that I wanted to let the jury hear my testimny.
The interpreter(s) end my wife Susana (see declaration of Susana...) are all
able to support that and that RTC repeatedly told me that if I gave testimony
the trial would go 'bad' for me and that I would go to prison, but, I kept
telling RTC that I wanted to and he kept. telling me that he would not be
able to help me if T Aid... see Exhibit F |
VRP of Mar 2nd, 2020, Volume #2, page #673... The Court: "Mr Carpenter
the state has rested its case. It 1s now time for the defense to pres-
ent testimony and exhibits. As you know the defense is not required to
present any testimeny, exhibits or anything else as part of its case.

You previously indicated that you didnt have any vutnesses other than

your client: potentially. Is that still true?"
pg 45 of 59
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VRP of Mar 2nd, 2020, Volume #2, paqe #673... Mr Carpenter' "Yes,
your Honor, I dont have any witnesses except perhaps my client,”

At this point the judge told RTC that 'we' would be in recess in order

to allow RIC to discuss whether or not I was going to give testimony and

RIC _ivas more serious than before, before RIC was always confused and now he
was nervous... RIC repeated his telling me that if I tock the stand that T'd
more than likely be found g‘\.lill_“ty by the jury and that it would be best for me
rot to and that the court would like that better...

RTC coerced me into believing that I had batter not give testimony, then
RTC smiled and got serious again and told me that the judge would probably
ask me him self if I wanted to testify and then ask me if it was my decision
and for me to make sure that I told the judge that it was my decision not to
testify, RIC told me that I had better not mess it up...

VRP of Mar an, 2020, Volume #2, page #674 (court back from recess)

_ The Court: oy Carpenter, have you had adequate time to discuss
with your client his decision whether to testify in hisg trial?"

Mr Carpenter' "I have, Your Honoe and he will not- testify "

The Court: ."Mr Carpenter, with your permission, I'd like to ask
him directly." ' Mr Garpenter: "Of course." ‘

The Court: "Mr Barajas/Ganez, have you had adequate time to
discuss with your attorney the decision whether or not you
will testify in this trial?"

The Defendant: "('mmugh the Interpreter) Yes."
Court: "Do you need anymore time?"
The Defendant: "(Through the Interpreter) No"
The Court: "Is it your decision that you are not testifying?"
The Defendant: "(Through the Interpreter) Yes, that s my decision"

The Court: "And have you been explained by your attorney that you
are not required to testify but you may testify and have all your
questioned answered about; that dectision?" :

The. Defendant° "(Through the Interpreter) Y%"
The Court: "'mank You, "

pPg 46 of 59
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12

IAC/RTC & AAC C (cont) , ;
: - {cont)
- VRP of Mar 2nd, 2020 (cont) Volume #2, page 675 (cont)...

The Court: "Thenk You, So Mr Carpenter, I.take. it you wont be
' ~calling any witnesses then?"
Mr Carpenter "rhat' s correct Your; Honor,"

In ny/Gomez' case the evidence is strong that I, both, wanted to testify
in my oun behalf and that I was ektremely uncoufortable with RIC instructing
me that if I did the judge/court would go hard on me... the record si;ééorts
that I was not prevented from testifying by t:he court or the pmsecutor, but
due to RTC coercements and fear mongering...

There was no trial strategy RIC can fall-back on to support his pushing
to keep me from testifying, as I have absolutely no criminal history and I
had mcu to say to correct what was not being presanted to the -,ju'ry, in order,
to present my c:hoice of defense... RTC only stratjefgy'wgs to keep me fmm'
tening'the_ jury alj’i that was being secreted from them... SEE U,S, V McKinnon

995 F.Supp 1404 (M.D. Fla 1998)... (and) U,S. vs lore 26 F. Supp,2d 729 (D.
N.J. 1998), where the courtfound defense_comselsl‘“similar. performance fell
“"outside the wide range of professionally cqnpetent' assistancé'_’ _Stricklm
466 U.S. at 690... |

If the court mciuires/desires any further briefing on this issue please

“allow appellant to supply... t:his,.iissue is insludeﬁ in the list of the IAC

| of AAc (assigned appellate counsel) to follow. ...

VRP of 2-24-2020, Volume #1 (pretrial 'motimS) page 7.1n 7 - pg 8 In 3;

The Court: "So Mr. Carpenter you agree there are no issues for the
court to resolve with regard to Rule 3. 5?"

Mr Carpenter: "'I‘hat‘s right, your Horeor, I ve been provided no

custodial statements at all and I brought up what we talked about
- you know, I don't think it's appropriate for someone to testify

after he invoked his rights and the state is'in agreement...”"
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Clearly the record procures that my RIC never had any true intention to

Veffectiveiy represent me {(lds c;;ent)net even with the uederstenﬁing that I

wanted to give testimony at my triel,-es he/RTC made it clear to the trial

Judge that he/RTc did not believe 1t 'appropriate’ for me to give testlnony

after T had invoked my r;ght to remain ellent at errestoer

| IAc(ggp: The higher courts have establiehed'that attbrney's who
adopts and ects as if in belief that his client.ehouid hebconvictea fails -
Cnonlc 466 U.S. 648, 80 L. Ed 2d 657, 104 8. Ct. 2039 (1984)... g A

Here, in Gomez case, RTC was constitutlonaily"inadequate in his rep—
resentation, refu81ng to present Gcmez chosen line of defense Entrapment, p
even though there was an abundance of ev1dence to support Entrapment Gomez
RIC took surreptltious Teasures to negate Gomez abllity to partlcipate in
his own defense, lets explore that...

Available county jail medical,records procure and is supported by tne
prognostxcated testlmony of the court interpreter, that Gomez RTC ooaxed/
instructed Gomez to stop taking all of his medicatlons 7 to 10 days prior to
the trial proceedlngs, misleading Gomez into belleving that being on meds
during the proeeedlngs would make h1m loo}cbad to the jury.. '

It 1s well understood that if a petlent abruptly stops taking all oﬁ his
nedlcations, 5 or 6 in total, includlng psychlatrict,medication for depre551on

the’ patient will not only suffer physical abnormalities, but also psychlatrict

'unstableness and vunerability issues...;, :

Incorporate the above ‘w/the court record assigning the interpreter of

the court to Gomez, actually the trial record shows #*3% 1nterpreters ass1gned

i - U
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assiened to Gomex, Hs Anita dhumada, Ms AlejandriaVCenterras and . ¥Ms Elena
Kerrigan, I requested their.statements,.degiea by state, especially Ahumada
_spake/discussed w/Gomez of how Gomez' RIC (glenn Carpehter)_was'"...not
doing anything to help..." Gomez, both interpreters'E/K & A/cC discueeed w/
Gonez to consider replac1ng his RTC and also, one did recommend to RIC for
Gomez to petition the court for a oOSSA plea... -

' Gomez has never faltered from his_elaim_of inhdcence from the.eharees :‘"
as depicted ln the recordr.;he has admittably.ndted that He was:eoiiciting- ‘
for a prostltute, that he believed that the two respondents were well above
the age of 18, as users of ‘the 'Badoo media must be 18 years .of age or elder

and Gainez was w1lling to plea to that even if it meant he- would have to Plea.‘f

to a S0SSA and anyother registry issues..._

Ikywever, Gomez never hed such opportunlty as hls RTC stated to the court
interpreter that Gomez did not quallfy for SOSSA, when in fact there was an
eligibility factor that did allow Gomez to petition- the court for such though
no where in the record does it show RTC ever dlscussing/petitlonlng this to
the state or to the court,.. | f L

To return to the denial of RIC to present Gomez' requested defense, in o
part, of denial and Entrapment, RTC deliberately kept G@mez in the 'dark' and
mislead Gomez 1nto believ1ng that Gomez defense of Fntrapment was going to |
be part of the trial... however, that was not. true, in fact the VRP of Volume
#1 Feb 24th,. 2020, py 21, lines 9-19 (3 5 hearing) RIC states' o

“Mr Carpenter: ANG number 11, Your Honor, I'm not planning to

- argue about a missing witness. If something comes up during the
trial, obviously, we have to get it approved by the court, Number
12, I'm not going to mention procedural history, et cetera. I am
agreed to number 12. Nuwber 13, is general denial, is not entrap-
ment, I should be allowed to sross about proper techniques, but,
I'l1l do it - I may or may not do that, but, I'm not arguing en-
trapment, your honor, so I think thats all of them,"

P
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Grounds for Relief
(cont)
IAC/RTC A (cont) then the court/judge states directly thereafter RIC/

Carpénter, -still VRP Vol #1 (2~ 24»20), now llne 20 through g 22 down

to lines 1 through Geva the judge says...

"The Court: So with regard to all of- those motlons that Mr
Carpenter (RTC) indicated were agreed, those now became orders
of the court, so those motions in limine are now orders in limine
and the attorneys are obligated to advise their. witnesses and
clients of those orders, And with regard to all of them and spe-.
cifically to number five the attorneys and witnesses must follow
those orders unless a party brings up an issue that the court

_‘addresses. So for ‘instance, Mr- Carpenter indicated number 11“h”
not aware of any reason.to bring up, but, things may change, so
using that as an example, it will be the. obligation of counsel
to bring that up with the court to get approval before anything _
like that is mentioned in front of the jury." _

An evidentlary hearing would have dlsclosed that a viable entrapment'
defense was avallable, though, RTC failed/refused to request one or even. to '
include entrapment' as a line of defense... The questlon of whether Gomez S
was d victim of entrapment was a queetlon that should- have been presented
to the jury to dec1de, as. it is a question of 'fact' and for RIC to have
denied Gomez this was/is reversable error... -

RTC was 1nadequate in hls representatlon, espec1ally 81nce there were .
multlple 1nterv1ews of withesses (all detectives/police officers) whose very
own reeponses supported an entnxgnent' defense, though, RIC failed to bring

4

forth the matter, Capps vs Sullivan 921 F.2d 260 (Ca 10 1990)...

* The above would have entitled Gomez to an 'Entrapment' Instructlon and -
the jury would have been the trier of facts, and another of Gomez' fundamental

cmnstltutlonal rlghts would not have been oabotaged (and) Gomez may “not have

been found guilty of the charges at bar... please apply the rellef sought

vacate w/prejudioe or new trial, thank you...
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(b) If you did not exhaust your state remedies on Ground Three, explain why:

Yes, I beliese in good faith that all of the issues I have presented

in

this/my Habeas 2254, were exhausted at the highest level in the state

courts and they all do have merit,' supported by the trial record...

(©)

(d)

- (2) If your answer to Questlon &1{15 ”Yes " state:

Direct Appeal of Ground Three: ‘
(1) If you appealed from the judgment of conviction, did you raise this issue? . YN Yes No

(2) If you did not raise this issue in your direct appeal, explain why:

Post-Conviction Proc>edings:

(1) Did you raise this issue hrough a post-conv1ct10n motion or petitidy for habeas corpus in a state trial court?

I:’ Yes

Type of motion or petition:

Name and location of the court where the\m\otion or petition was filed: \

Docket or case number (if you know): \ \

Date of the court's decision: \ ‘ \
Result(attach a copy of the court’s opinion or order,\i-f available): \

*(3) Did you rec}}ffa hearing on your motion or petition? I:I Yes D )
(4) Did you appeal fom the denial of your motion or petition? I:I Yes I:I No
(5) I your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal? |:| Yes D No

(6) If your answer to Question (d)(4) is "Yes," state:

Name and location of the cougt where the appeal was filed:

Docket or case number (if you knowy): ‘ ' \

Date of the court's decision: \

Result (attach a copy of the court's opin;én or order, if available): \
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» \f youransper o QUCStIOn (d)(4)\er Question (d)(5) is "No," explam why )m this issue:
_.//

\Q{ ther Remedies: Descrlbe any other proced\e\ (such as habeas corpus, admlnlkaerMu
\\Ql\_//////p

“hav wexhaustzyour state remedies on Ground

GROUNDFOUR: This last issue guestions the constitutionality of the states

using the Seriousness Level of a Crime that never transpired as means to apply
a much harsher Standard Available Sentencing Range at sentencing... violating

numerous fundamental constitutional rights, eg Egual Ptotection of the Law, my

rights to Due Process/etc...I am sure that this court knows better than I do

and that after review of the following pages this court will sse the erroneoﬁs

application of a seriocusness level of XI, when the appropriate seriousness level

of III,..while washington'state emjoys its own legislation allowing the state to

sentence a defendant at a 75% of a comnitted crime, the state does not have any

authority to impose a seriousness level of a crime that was not committed...

(b) If you did not exhaust your state remedies on Ground Four, explain why: Please see following pages...

(©) Direct Appeal of Ground Four: .
(1) If you appealed from the judgment of conviction, did you raise this issue? Yes I:l No
(2) If you did not raise this issue in your direct appeal, explain why: I note (politely) that my

AAC (assigned appellate counsel) refused to include and I was told that I

haD to file a PRP, I did and it was denlﬁd, please see pg 2 section 9 for
\Q{ Post-Conviction Proceedings: ' exhaustion of this issue :)

(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a state trial court?

I:I Yes \. No
WWQMA)@“‘ State:

Type of motion or petition: .
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In order tc assist this court I/Gonez haé includea herein as exhibit X
washington states Sentencing Grid for Offe’nder' Score (of points}, comyiete
~with the list of Crimes Included Within Each Seriousness Level (umier RCW
9. 941&.515; hopefully to support my/Gomez' claim that wq.-,,hmgtoa state did
ms&pply a narsger seriousness level than it should have and/er -that- the
law allows,.. if the state courts are nct allowed to impose 100% of the crime -
for sentencing purposes, if it was only attempted“ “then. why does the stgte |
apply a sermusnes:, lcvel of a crime that was not committed 2?7

IAC/RIC - S Both, RIC and AAC refused/failed tc adequately
raise, argue and/or cbject to the erronecus application of Seriocus
Level of XI for sentencing purposes and include in direct appeals:

'I‘he use of a Sermusness Level of a crime that was not cctrmitted is a
crime in end of itself... in this case there was never any sort of chysical
contact between mc and the hcxpkers I wcs soliciting for, whom turhed out to
be affilliates of a police organization, the only actual action on my part
wag being on thé/a ‘computer and commnicating w/the officers, whom claim
that I believed ‘they were under age childrenand nct: hookers... |

The facts of the case do s@¥ support that, the computer program that we
were ccxmmmcating mandates that the user be at least 18 years of age and/

above, the officers user prcfxles showed picturs of one of the officers
vlaying on a bﬁq, ,holding money in her hand, making cmments of her "I'm a.bwt.

the hustle" and "locking for a daddy" (sugar daddy) and "About making that
money™ . «. thus, no element of any crime,

. RTC/Carpenters deficient performance included, inter alia, failure to

f p;otect my Due Process rights & Equal Protection of the Law...this issue is

| also one of the IAC issues that AARC's (assigned appellate counsels) deficiant\

perfomﬁnce included - refusing to include it in my direct appeal... €G,..
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««cthe superior court records show that I/Gomez was charged w/2 counts

of Atgtenpted ROC 2° (attempted rape of a child 2°) ('oqlex;s"x & II), also
w/2 counts of Comminication w/a Minor for Immoral Pﬁrposes... I've never
faltered from my claim of innocence of all four charges, though, I do admit
my guilt to having been soliciting for a hooker/prostitute on-line (and) T
pray nothing in this PRP appears as an admission of gullt,..I am simply in
effort to mimmize the egregeocus sentence inposed... _

Under RCW 9, 94A. 515 CRIMES INCLUDED WTIHIN EACH SERTOUSNESS LEVE’L: no
where in level XI is there listed any such crime as Att/mc 2°, there is
only Manslaughter 1°, Rape 2° and ROC 2°, no such crime as Atbempted ROC 2°
and to have applied Seriopsnesg level XI was erroneous...especially since the
record procures. that no physicai_ contact ever transpired, not even 'any actual
meeting im person, only on the computer (Badoo)...

In order to apply an appropriate Serious Level, we have to travel down
RCW 9.94A.515, in order, to find one... level X child Molestation/Kidnapping/
serious acts of violence... level IX Assault of A Cﬁild ZP/Hapiéide by'Wateru _
craft/vehicular. Hmicide/oum serious violent acts... level XIII Manslaugh-
tex 2°/variations of Homicide by Watercraft & Vehicular Homicide.,. level XIT
(&lild Mol@station 2°/other Hamicide by Watercraft & Vehicular Hanicide/other

P serious violent acts...,_ level_ VI Incast/Rape of a Child 3°... level v child
Molestation 3°/Custodial Sexual mseonduct/xidmpping{r/sape 3°,., level IV
Assault 2°/Hit & Run Injury m Exhibit Keoo |

{ ALL of the above have one thing in common,” they all require the physical
| engagement of the perpetrator and the victim... it is not t_mtil we reach the |
Seriousness level of III, that we find a level that is the highest level that
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_ ) (cont)
3 | can be considered appropriately applied to a charge of Attempted ROC 2°,

4 | that was accompanied w/charge of Communication w/a Minor for Immoral Pur-

5 | poses, as there was no physical contact or even any meeting... |

6 In Seriousness Level III is where the charge of Comm w/a Minor for Imm/

7 | Purposes can be found and alsé is Cyber Stalking (and) Promoting Prostitution
& | all, of which, more appropriate suited to the evidence of the case that was
g presehted at my trial... MWe\ie;:', seriousness level II does begin w/Computer .
10| Trepass, but level IIT would be applicable... |

11 The jurys fj.rst/initi:al verdict return supported the fact that the level
12| XI was inappropriate, as the jury did retumn. (1st) w/a notice of being Hung

- 13/ on both counts I & II, which had XIvappliéd,-as‘tﬁe evidence did not support
14| such charges... it was not: untll the judges erroneous coercing and abuse of
15 | discretional influence that the jury were instructed to ReDeliberate and to
16 | get it proper , then the jury did feel obligated to change on of ‘the level
17 X1 charges to a guilty finding...

18 Thus, the highest level of seriouness, for sentencing purposes, that d!oes
19 | actually contain a crime involving a computer, no physical contact/injury is
?0  lavel III a_nd if the erroneous 6 points the prosecutor applied are applied to
21 | level III, that enables the sentencing court to a Standard_Available Sentence
22 | Range of 22 - 29 months...however, if the sentencing court took into consider-
23 -atidn:that'I/Gcméz had No"Criminél History and that £ﬁe:6 péipts w@;e arrived
24 b sﬁlély*‘fm the present aét;id‘xthgre was g strong probability that ,f‘irsf:-'l‘im
2| nffender guidelines and probation applied...

26|  aaditionally, if this court considers that the 1st verdict return from

27| the jury did eliminate the sentencing courts ability to use counts I and II
‘ pg 55 of 59
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IAC/RTC/AAC D (cont) Grounds of:i Relief

for additional points and then there would have ‘only been 3/three pomts

available for sentencing, as initially there were only guilty verdgicts on
counts IIT & IV, which invokes a Standard Available Sentencing Range for a.
level IIT w/three (3) point:s’ is 9 - 12 months and w/the first time offender
availability, probationary time very possible...

I/Gmtez_declares that, both, RIC and AAC (trial counsel and appellate
counsel) are quilty of IAC, trial counsel for refusing/failing to object and
present the above issues to the triél/sentencing court and appellate counsel
for refusing/failing to present the above issues to the DIV II Appellate Court
for review... in U S. vs Bradley 628 F,3d 394 (CA 7 2010) we find:

id & pg-400 "... a defendant has a due process right to be
sentenced based on accurate information and the threshold for
accuracy is whether the information has 'sufficient indicia of
nellability to support its probable accuracy U.S. vs bPulley 601
F.3d 660, 665 (7th Cir 2010). Sentencmg judges mcessarily have
'discretion to. drawcmclusions about the testimonygiven and the
‘evidence introduced at sentencing', but 'due process requires
that sentencing determinations be based on reliable evidence,
not speculation or unfounded allegations"”, Unite_d States vs
" England 555 F.3d 616, 622 (7th Cir 2009) [1615]...

I/Gomez asks .this court to please instruct resentencing at a level III

f in lieu of the X1 used, if possible by adhering to the jurys initial verdict

return or due to the inappropriateness of level XI... '
Addition&lly, if the court agrees that the jurys initial verdict return

: { should have been honored, then please reduce the sentencing points respect—

ively to 3/three, in lieu, of the 6 the prosecutor and my RTC allowed the

judge to use w/out objection... thank you
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-13. Please answer these additional questions about the petition you are filing:
(a) Have all grounds for relief that you have raised in this petition been presented to the highest state court
ST TTRUI
having jurisdiction? K‘ Yes D NQ
If your answer is "No," state which grounds have not been so presented and give your reason(s) for not

_ presenting them: yes, though, my AAC (assigned appellate counsel) d4id

refuse to include them in my/his dirsct appeal and whén I complained

I was told that I would have to file a PRP, I did and it was denied

please see page 2 herein section 9... thanks

(b) Is there any ground in this petition that has not been presented in some state or federal court? If so, which

ground or grounds have not been presented, and state your reasons for not presenting them:

All have been presented in my PRP.and I did basically use 90%

of the actual pages from my PRP and all of the exhibits presented

therein and herein... thanks

14, Have you previously filed any type of petition, application, or motion in a federal court regarding the conviction
that you challenge in this petition? D Yes /| No
y g p
If "Yes," state the name and location of the court, the docket or case number, the type of proceeding, the issues
raised, the date of the court's decision, and the result for each petition, application, or motion filed. Attach a copy

of any court opinion or order, if available.

Not to my knowledge, but AAC did some that I did not reguest and

I am not sure wht he did, I believe it was frivolous and did not

nead to clutter my direct appeal...

15. Do you have any petition or appeal now pending (filed and not decided yet) in any court, either state or federal, for

. ¢ 109 3
the Jjudgment you are challenging D Yes No

If "Yes," state the name and location of the court, the docket or case number, the type of proceeding, and the issues

raised. Hot to the best of my knowledye...basically the direct aopeal

that AAC filed in my name was worthless and did compromise my Direct

Appezal and force me to file a PRP w/my.Appeai GroundS. . .
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16. “ Give the name and address, if you know, of each attorney who represented you in the following stages of the

judgment you are challenging:

(a) At preliminary hearing: same as below
(b) At arraignmént and plea: ' same as below
(c) At trial:- RIC (retained trial counsel) Glenn Carpenter WSBA #18301

of '24730 36th Avenue South Kent, Washington 88032

(d) At sentencing: same as above
(¢)Onappeal:-  AAC (assigned appellate counsel) N/K (nielsen & Koch)

of 1908 East Madison Street Seattle, Washington 98122

(f) In any post-conviction proceeding:

n/a

(g) On appeal from any ruling against you in a post-conviction proceeding:

same as above AAC.... PRP was Pro Se...

- 17. Do you have any future sentence to serve after you complete the sentence for the judgment that you are

challenging? ' l:l Yes No -

(a) If so, give name and location of court that imposed the other sentence you will serve in the future:

n/a
(b) Give the date the other sentence was imposed: n/a
" (c¢) Give the length of the cher sentence: n/a

(d) Have you filed, or do you»pl;an to file, any petition t‘hat éhallenges the judgment or sentence to be served in the
future? [:I Yes No

- 18. TIMELINESS OF PETITION: If your judgmént of conviction becarﬁe final over one year ago, you must explain
why the one-year statute of limitations as contained Vin 28 U.S.C. § 2244(d) does not bar your petition.*

I believe that I did timelt file this Habeas 2254 3)
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e The time during which a properly filed application for State post-conviction or other collateral review with
respect to the pertinent judgment or claim is pending shall not be counted toward any period of limitation
under this subsection.

Therefore, petitioner asks that the Court grant the following relief: Vacate the matter w /prej udice OR.

Dismiss Count II and Resentence to only counts III & IV as was the jury® first
. 7

verdict return or in the minijal alternative Reverse/Remand for Wew Trial

or any other relief to which petitioner may be entitled.

Q,M& jﬁﬂwfw—/
‘ﬂ Signature of Attomey (if any)
Jose G, Barajas/Gomez #422638

Pro Be

I declare (or certify, verify, or state) under penalty of perjury that the foregoing is true and corréct and that this Petition for
Habeas Corpus was requested to be scanned by facility law library to the Unlted
States District Court Western @ Seattle on December 19th, 2022;

Scarmned omz

Wﬂwé/

Signature of Pe titioner
Jose G. Barajas/Comez

If the person signing is not petitioner, state relationship to petitioner and explain why petitioner is not signing this petition.

Thank you for your time and considerations... sorry for the mesS...
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Jurors: If you need to ask the court a question that you have been unable to answer among
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JURY DELIBERATIONS

March 3, 2020

" THE HONORABLE CAROL MURPHY PRESIDING

THE COURT: Good morning. 'Thé ba111ff has

 1nformed me that the Jury has a note or quest1on

'The question of the jury is as fo11ows "Can we see

a clear up- C1ose view of the contents of Exh1b1ts 15

“and 162"

T will hand the note to the c1erk, if counsel wish

to view the note. _ ” |

MS. ZHOU: I do not need to, Your Honor.

MR. CARPENTER I m f1ne Your. Honor

THE COURT: So the Exhibits 15 and 16 are
essentially not visible to the jury at this time.
They are in some electronic form. I don"t reca]]}
because I don't see the exhibifs up close. But my
understanding is that they are requesting to view fhe
contents of those electronic exhibits, aﬁd my

inclination is to allow them to do that here in the

courtroom.

Any other thoughts regarding how to respond? Ms.

Zhou?
MS. ZHOU: Your Hdnor, I guess, if I may just

. Al mndeam AT Avl 4t enn what Evhihit 15 and 1A
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is. I don't actually know what the two exhibits'afe.

THE CLERK: I believe they're the profiles
from the website.

MS. ZHOU: Okay.

THE COURT: So the discs.

THE CLERK: Yeah.

THE COURT: That's what I thought. So I
wasn't sure what electronic format they are, but I
think.they're discs.

_MS. ZHOU: Yes, Your Honorﬂ And Your Honor, I

apologize Your Honor, 1 forgot what the court's

question was. Sorry.

THE COURT: DO{Qou have a‘different'proposa1,
or do you wish o, comment on that? )

MS. ZHOU: I think because the discs are
evideﬁcevand it would be something they would
normally view just as part of their deliberation
process, I think from the State's perspective, I
believe I shoﬁ]d just show madam clerk on how to play
it on all that equipment‘right there, and then I
think -- I don't think anyone else nééds to be in the
courtroom necessarily for the jury to view-it, since |
we don't hecéssar11y get to be part of the

deliberation process,'had this occurred in the jury

Aaliharatinn ranm
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THE COURT& Indeed. ‘It would be inappropriate
for that to occur. Typically, I would ask the
bailiff to piay that. Do you think that that could
be done? |

MS. ZHOU: Yes, Your Honor. I just, I
couldn't remember typically when we do it, whether.I
would show it to the bailiff on how to operate the
system or if it was madam clerk.

THE COURT: Anything else?

MS. ZHOU: No, Your Honor, not from the State.

THE COURT: Mr. Carpenter.

MR. CARPENTER:V Your Honbr, my concern is how
they see it. I think they have a right-to see it. I
mean, as 1t was_p1ayed, I think they should have to

see it as the way it was played and offered during

- the trial. 1In other words, I guess I need to know

what the court proposes on how thé bailiff should
just get the run, let it run through and that's it,
or what is the court proposing.

THE COURT: You té11 me abodt your concern.

MR. CARPENTER: Okay. Well, I'm concerhed
with it being magnified'more than it was during the
trial. I mean, I think they have a right to see it.
The bailiff just hits play. It plays, and they see

<+ T mitace 4+f thav want tn nlav it aaain. theV can
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play it as many times as they want. But I'm
cohcerned with mégnifying,'not magnifying. Because,
you know, they don't have a magnifying g1asé to Took
at the other ﬁhing. The electronic, I guess they're
going to see it here on thié computer with the
magnifying. It has capabilities of magnifying stuff
that they don't have for other evidence. vSo I think
they should just play for them and that's fine.

THE COURT: Okay. So yoﬂ're agreed with the
court's proposal, as 1ong'as the bailiff doesn't
maghify it. i

MR. CARPENTER: Right, Your Honor.

THE COURT: Understood. Okay. Ms. Zhou,
anything_eTse? -

MS. ZHOUg“ﬁYod} Honor, I'm hot aware of how
the'video can be magnified, so I wasn't planning dn
showing the bailiff on how to maghify that because
I'm not aware of how to do that either.

THE COUﬁTE Understood.

MS. ZHOU: My proposal was simply going to

éhow the bailiff how to start the video and then how

to pause 1it, because I think what - - the whole entire -
video has been admitted. However the State chooses

to publish it during its cése, I don't think dictates

hArsier +hAa Sirvmur g Anis +hoA tim s dlhAad mm A AS €4 A
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exhibit. And so I was just pfanning on shoWing the
bailiff on how to play it from stért to finish and
also advise them thatlif certaih parts need% to be, I
guesé, paused, just basically where the pause button -
is. Thatfs,a11 I was planning on doing.

THE COURT: Understood. So you have no
objection to allowing the bailiff to operaté the
equipment td show the jury and that it won't‘be
magnified?

MS. ZHOU: Yes, Your Honor.

THE COURT: Mr. Carpenter, do you have any
other concerns? ‘ | |

" MR. CARPENTER: . No, Your Honor.

THE COURTQ Okay. So I'm confident thét no -
part of the images will be any more magnified than
can be seeﬁ on the screens 1h the courtroom, similar
to what was~done'during trial. It seems appropfiéte
for the jury to be able to observe those documents
with the discs. They can't see them at all. And so
I will allow the bailiff to play those two exhibits
using the equipment hefe in the courtroom with no one
else present, just the bailiff and thé jurors. And
they can view those documents as they are being |
played. I will allow the bailiff to play those two

exhibits up to three times, if that's requestéd, and
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to pause if requested,
Any objection to that?

Mﬁﬁ‘ZHOU: No, Your Honor.

MR. CARPENTER: No, Your Honor.

THE COURT: So I plan to respond in the note
1ndicatﬁng thaf, "You wf11 be allowed to viewrthbse
exhibits in the courtroom," without anymore details.
I think the bailiff understands the specifics of the
court's direction. |

MR. CARPENTER: Thank you; Your Honof.

MS. ZHOU: Yes, Your Honor. Thank on.

THE COURT: Counsel, db you wish to look at
the response? . | ‘

MS.. ZHOU: No, Your Honor .

MR. CARPENTER:\ Sure, Your Honor.

Thank you, Your,Honor. |

THE COURT:. So I'm signing that response and

“providing it to the bailiff. And the clerk will lock.

the courtréom'after-she leaves so it will just be her
and the bailiff and the jury.
Anythiﬁg e1ée?
MS. ZHOU: No, Your Honor. Thank you..
MR. CARPENTER: No, Your Honor.
THEVCOURTE Court is 1in recess.

(Rernpca . . _ “




w N

10
11

12

13
14

16

16

17

18
19
20
21
22
23
24

K

JURY DELIBERATIONS

THE COURT: The bailiff has informed me that

the jury has a question. I will read the question,

and then hand it to the clerk if you want to see it.

The jury's question is this: "We have agreement on

" two charges. We are hung on two charges.‘,How do we

e A

proceed?"

MR. CARPENTER: Your Honor, I don't need to .

see the question.

THE COURT: Are you ready to'proposé a

response, or do you need a few minutes with your

client?
MR. CARPENTER: Can I talk to my c1ient?
THE COURT: Please. -
'(Pauéé.)
THE COURT: MS. Zhbu, do you want to see the
note? | |

MS. ZHOU: No, Your Honor. Thank you.
THE COURT: Ms. Zhou. |
MS. ZHOU: Your Honor, I think I do not need

to see the note, but the State does have a resbonse,

I think given how long the jury has deliberated,

it's appropriate to have the fbremah to come into the

courtroom and maybe just inquire as to whethér‘~-

mAtinte +that thav'ra hiina  whether that would be
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helpful to them to come to a verdict. And I guess if

the foreman's answer is no --

THE COURT: Presiding juror,

MS. ZHOU: Yes, Your Honor, that's what I

meant, presiding juror} I think if the answer is

yes, my pfoposa1 is they keep deliberating, but if

the answer is no, I guess we will address it at that

time.

L S ————

_THE COURT: Thank you. Mr, Carpenter,

MR. CARPENTER: You know, I'm not sure what.

the court's practice is, how long to keep them back

there. Some judges say, you know,'keep trying, bring

here, and then we ask them, I'm fine with that. I'm

fine with the pF3P0331 by the State.

e

THE COURT: S0 you agree with the proposal of

the State?

MR. CARPENTER: Yes, Your Honor,

THE COURT: Or do you propose something

different?

MR. CARPENTER: The only thing I would propose

is read the instrudtions, and- I don't think we can

tell them anything else. So; you know, usua11y} I've

had judges say refer to the instructions, But I

think dt'e a Annd ddaa what +hn Chradba niommemn 4 - -
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JURY DELIBERATIONS

would agree to that.

THE COURT: So that's the only proposal you

have is the same proposal as the State?

o) N

MR. CARPENTER: Can I refer one more time to.

e

N

A

my client? Ml

(Pauéé;) o
RULY y -
MR. CARPENTER: Your Honor, we'd prefer you

just refer them to your instructions.

THE COURT: So the standard instruction that I

would typically provide is to reread the 1n$truct10ns

and continue to deliberate. Is that what you're

requesting that the court do?

MR. CARPENTER: Yes, Your Honor,
THE COURT: And so you're opposed to the

State's pfoposa][

MR. CARPENTER: Yes, Your Honor. " As far as

I -- we've had no -- 1 mean, the jury has not

indicated they're hung now, but they didn't 1ndicate

one way or the other if they thought further

deliberation would be of assistance. SO --

THE COURT: So I'm sorry to just be confused,

because it seems like we're going back and forth.

The note says we are hung on two charges. That's

what the note says. : » -

MR. CARPENTER: Riaht. - o~ -
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THE COURTf So _the State has proposed .that the

court bring in the presid1ng juror and ask the

presiding juror a pretty standard question, something

f‘

to the effect of: Do you believe that within_ a

reasonable period of time, the jury will reach

verdicts on all charges? And then depending on what

the answer is, we‘11_address that further. That's’

what was proposed by the»State,

MR. CARPENTER: Okay.

THE COURT: Are you in agreement with that

proposa17

[T

MR. CARPENTER: AIl1 right.‘ Your Honor, we

agree with that proposal.

_-THE COURT: Very well., " I'm go1ng to Té;;; the
bench, and I'11 ask fhéXba111ff to bring in the '
presid1ng Jurorﬁsh;}t1y. I'm Just go1ng»to go-gréb
the language. i want to make‘3ure I'm'asking the
exact correct’1anguage wheh I ask the juror -- the
presiding jurbr that one question. Then fhe ”
presiding.juror will leave the courtroom, and we'll
proceed. . .

MS. ZHOU: Yes, Your Honor 
THE COURT: We'll be in recess very briefly.
(Recess.)

THF CNOHRT : CAand af+fnrnann i Moioele o oo




10

11
12

13

14

15
16
17
18

19

20

21
22
23
24

LN

JURY DELIBERATIONS

JUROR 1: Good afternoon.

THE COURT: Juror Number one, are you the

presiding juror?

JUROR 1: VYes, I am.

THE COURT: I have a question for you. It is

11mportaht that you answer only my question and any

vfo11ow-up'questions that I have. They will all be

yes-or-no questions.

JUROR 1:  Okay.

THE COURT: And that's the only answer that I

want you to provide'

Juror Number one, 1s there a reasonab]e

probab111ty of the jury reach1ng an agreement within

a reasonable time as tq,a11 counts?

JUROR 1: I'm not sure. If I have to guess,

I'd say no.

THE COURT: But you're not sure?, . . 1

JUROR 1: I'm .not sure.

THE COURT: Thank you. You may go with the J|°
P e o0 e ot {

bailiff,

(The presiding juror Teft the courtrodm.)

THE COQURT: 'Ms. Zhou.

MS. ZHOU: I think this is unique. Normally,

ﬁf's one way. or the other. Your Honor in Tight of

the nrnc1d1nn inror indicatinag if she had to guess,
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the answer would be no, I think given the time

they've deliberated and given the amount of time
we've spent in the courtroom -- which does span over
a week -- however, with the amount of time we

actually spent with testimony, I guess we would just,

bring the jury 1in and just go from there with regards

. to the two counts that they do have a verdict on, and

then because they're hung on the'other two, I guess

just declaring a mistrial on the other two counts. n

1 think I would be -- I will say, I think I would

be in a different position if the case had lasted

v /
longer and there were more testimony and more days of{
e :

Eestimony}“put gﬁvén the amount of time we've had and/

.amount'bf time spenf qe1iberating, in essence,

they've spent . the who1e‘entire-day deliberating, )

_that's the basis for the State's position. N

" THE COURT: I appreciate that, and time'ig

certainly one factor. I'm concerned because of'thél

Tack of certainty in the presiding juror's answer,

which, as you indicated, Ms. Zhou{ is rare.

Typically, when we get a note that says the jury is

hung, wHich is what the note says, typically the

answer would be -- the answer to thg“question is that

no, there's not a reasonable probability that the

inrv ennld reach a verdiect nn all counts. But that's

!
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not what we have necessarily.

So the State is prepared to stipulate to a

mistrial as to those two counts that the jury is

struggling with now? Is that what I'm hearing?

MS. ZHOU: I apologize, Your Honor, I'm jﬁst

trying to think.

THE COURT: I appreciate that. These are not

easy decisions to make, which I know. So I'11 give

you a 1ittle bit of time, you know, to really think

about that. And I'11 hear from Mr. Carpenter. It is

not my 1ntentﬁon to sway the parties one way or thg

other. We have some optidns. One option.is to

indicate to the jury to reread the instructions and

continue to deliberate. . And anothef‘option is to

bring the jury in, accept their verdicts, if_they're

proper, on two counts and declare a mistrial on the

other two counts. I think those are the only twg

options that are available. But I just note that

equivocation in the record.

Mr. Carpenter.

MR. CARPENTER: Your Honor, I need a few

minutes to talk to my client. I understand -- I just

an

want to give him the options and what I think.

THE COURT: I appreciate that.

MD rADDENTEDR Panlf net five minutes? I
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don"t think you have to be on the bench while we do.
Maybe we could just break for a few minutes and then
come back.

THE COURT: Absolutely. " So why don't we take

a_break and go back on the record at 4:30.

answer, so, you know, we don't want them to know

MR. CARPENTER: Thank you.

THE COURT: Thahk you.
(Recess.)

THE COURT: Mr; Carpenter,

MR. CARPENTER: Your Honor, if

Mr. Barajas-Gomez -- if there is a chance they could

afrive on a decision in due course, we would prefer
they try it 1in the morning. So we would prefer they

continue to de]iheﬁéfe} And it was equivocal, her

we're the ones asking them to continte, obvious]y,

but if there's a chance -- a reasonable chance, then

i‘think that's the standard, then we would like them

to,continde deliberating.

THE COURT: Ms: Zhou.

MS. ZHOU: Your Honor, I thought about thfs
some more, and I agree wilh Mr. Carpenter.

THE COURT: Very well, I will respond.in

writing to the jury question by'indicating that the

LI ~ « - -

4
A
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allowed to go home today, return tomorrow, reread the
1nstructions.énd continue.to deliberate.
Any objection to that?

MS. ZHOU: No, Your Honor. Thank you.

MR. CARPENTER: Your Honor, in that
instruction, do you but somethinglas 1ongias
there's -- you don't 1imit that any way, or do you
say as 1ong as there's a chance, we just wait for
them to notify if they can't decide?

" THE COURT: Indeed.

MR. CARPENTER: ATl right. That's fine, Your
Honor . -

THE COURT: I'h struggling, because normally
at the end bf the day, I would give them wrﬁttgn |
instructions regarding all of their communicatipns,
but I don't think it's rea1}y necessary to do that.

So I'm considerﬁng indicating, "You may leave for the

day now consistent with my prior instructions to

you." And then I'11 give them the opportunity to

decide what time to come in tomorrow to begin their

deliberations again and then reread the instructions

and continue to deliberate. Does that make sense?

MS. ZHOU: Yes, Your Honor.

MR. CARPENTER: Yes, Your Honor.

THE AAIDT ., P~ 1T 1€ vimnn o wanlAd raview the
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Wanguage that I have written to see if ypu have any
objections or corrections, p1éase.

MS. ZHOU: No objection from the State.

MR. CARPENTER: No objection, Your Honor.

THE COURT: And I've signed that response.
I'T1 hand it to the bailiff, and he'll give it to the
clerk for the court file. |

Anything else for the record?

'MS.‘ZHOU:' No, Your Honor,

MR. CARPENTER: Your Honor, just what - time do
you'want us here tomorrow? 1

THE COURT: "I don't know what time they're

going to agree to come back. So I would .say if you

“could just ask court admihistratibn downstairs, I'1]

send our bai]iff.down to see what time they've agreéd'
to, but it qigmt€t%ke a few minutes. |

MR. CARPENTER: Yes’ Your Honor.

THE COURT: Whatever time they decide, I would
say you still have a few, you know, a gobd,15 minutes
or half hour oncéifhey start, and it may be, you -
kKnow, beyond that. Does that make sense?

MR. CARPENTER: Yes, Your Honor. Nothing

‘else, Your Honor.

THE COURT: We'll be in recess.

-
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March 4, 2020

THE HONORABLE CAROL MURPHY PRESIDING

THE COURT: - Good morning. The bailiff has

provided to me a question from the jury. The

| question is as fd11ows: "Can the court provide

c1ar1fication.abdut the definifion of these terms as

used in Instruction.10: Substantial step,

,preparation,'COnduct.”.

And I'11 hand.the note to the clerk in case the
parties want to.1éok at it directly.

MS. ZHOU: I do not need to, Your Honor.

MR. CARPENTER: Just brief1y; Your Honor.

THE COURT: So I'11 give counsel a moment to
review instruction numbef ten, jf you wish.

Ms. Zhou, do you Have'a proposed‘response?

MS. ZHOU: Your Honor, I think my responsé
would be for them just to reread the instructions.
There's nothing else that we can do. »

~ THE COURT: Mr. Carpenter.

MR. CARPENTER: Your Honor, the defense agrees

with that. I think adding anything besides what's in:

the instruction would be inappropriate.

.......... ~ . PRNT R B B T weannlAd raennnd in
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this situation, "Please reread the instructions and
continue‘to deliberate.” However, because of.what
occurred yesterday, I'm thinking about responding by
indicating that the codrt will not provide any

further instruction and then reread the'instfuctions

“and continue to de1iberate.

Any objection tq-thaf? ‘

MR. CARPENTER: Your Honor, I just object to
the contﬁnue to deliberate.” It's a1host Tike if
they're hung but you're t9111gg them, right, that
takes that away. So I would just object to that last
part. | | | [ B

THE COURT: Okay. So your -- you would agree

to the court indicating that the court will not

.provide any further instructions, please reread the

instructions?

MR. CARPENTER: Yes, Your Hdnor, I agree to
that. ' _
| THE COURT: Ms; Zhou, are you agreed?
MS. ZHOU: Yes, Your Honor.

THE COURT: Counsel, if you'd review what I've

s

provided, p]easé.ﬂ
MR. CARPENTER: That's fine, Your Honor.

Thank you.
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THE COURT: So I will provide this to the

‘bailiff. After it is provided to the jury, it Wil

go with the clerk in the file. And we'll be 1in

' recess.

(Recessl)'

THE COURT: The court has been informed by the
bailiff that the jury haé vetdicts in this case. Do
counsel wish to put anythinguon the recérd before the
jury comes in? _ | , . : o

MS. ZHOU: No,'Your Honor.

MR. CARPENTER: No, Your Honor.

THE COURT: We'll bring the jury in.

_(Whereupon the jury entered the courtroom.)
THE COURT: Juror Number one, afe you ho]éihg

the verdicts? |

JUROR 1: Yes, I am,

THE COURT: Can you please hand those to the

bailiff.

The court will now publish or read aloud the

verdicts. _
Verdict Form 1: We the jury find the defendant,

Jose Guadalupe Baréjas-Gomez, guilty of the crime of

-“"~~mattempfedwrapemofmameh4$d~4ﬂw%hewseeondwdegneemasm¢¥w~~m~mw—

- charged in Count 1. Dated today's date and signed by
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Verdict Form 2: We the jury find the defendant,
Jose Guadalupe Barajas-Gomez, guilty of the crime of

attempted rape of a child in the second degree as

.charged- in-Count-2——: Dated fodayiswdafe_and"signed“by'“““*

the presiding juror.

Verdict Form 3. We the jury find.the defendant,

Jose Guadalupe Barajas-Gomez, guilty of the.crime of

communicatiqn with a minor for immoral purposes as
charged in Count 3, Dafed today's date and signed by
the presiding juror.

Verdict Form 4: We the jury find the defendant,
Jose Guadalupe Barajas-Gomez, guilty of the crime of
communication with a m%nof for immoral bhrposes as
charged in Count 4. Dated today's date and signed by
the presiding juror.

Ladies and gentiemen, there is a second step to
declaring your_verdicts today. Néxt, what we're
going to do is called polling. The court clerk fs[
going to ask‘each of you two queStions. He will ask
you first whether these are your verdicts and second,
whether these are the vefdicts of the jury. Hé w%11
ask you each of those questions by your jurbr number,
So recall Juror Numbef éne“%s c1osesf to me in the

top row. 1 through 6 are in the back row there.
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7 through 12'are in the front row.
So the clerk will now poll the jury.

THE CLERK: Juror Number oﬁe, were these your
verdicts?

JUROR 1: Yes.

THE CLERK: Were these the verdicts of the
jury? | o

JUROR 1: Yes,

THE CLERK: Juror Number tﬁo;»were these your
verdicts?

JUROR 2: Yes, sir.

THE CLERK: Were these the verdicts of the

JUROR 2: Yeg.

THE CLERK: Juror Number three, were these
your verdicts?

JUROR 3: Yes. |

THE CLERK: Were these the verdicts of the
jury?

JUROR 3: Yes.

THE CLERK: Juror Number four, were these your

verdicts?

JUROBR—4~——Y-esg §itrm-—m e
THEvCLERK: Were these the verdicts of the
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JUROR 4:

THE CLERK:

verdicts?

JUROR 5:

THE CLERK:

jury?

JUROR 5

THE CLERK:

verdicts?

JUROR 6:

THE CLERK:

jury? -

JUROR 6:

THE CLERK:

your verdicts?

JUROR 7.

THE CLERK:

jury?

JUROR 7:

THE CLERK:

your verdicts?

JUROR 8:

THE CLERK:;

jury?

ono a .

Yes, sir,

Juror Number five, were these your

Yes.

~Were these the verdicts of the

Yes.

Juror Number six, were these your

Yes.

Were these the verdicts of the

Yes.

Juror Number seven, were. these

Yes.

Were these the verdicts of the

Yes.

Jdror&NﬂMber eight, were these

Yes.

Were these the verdicts of the

Vo~
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THE CLERK: Juror Numberznine, were these youf
verdicts?-

"JUROR 9: Yes. ‘

THE CLERK: Were these the verdicts of the
jur?? |

JUROR 9: Yes. |

THE CLERK:.,Jurof,Number ten, Were these youh
Qerdicts? |

JUROR 10: Yes.

THE CLERK: Were these the verdicts of the

jury? . -
JUROR 10: Yes.
IHEHCLERK:W}Junghmmumhgﬁﬁil¢“w§re these your =
verdicts. | |

JUROR 11: No,
THE COURT: Ladies and gentlemen, at this

time, I'm going to ask you to go with the bailiff to

“the jury room, ahd.I will give you further -

instruction.
(Whereupon the jury left the courtroom.)
.THE COURT: Counsel, based upon the polling

that was conducted but not cbmp]eted by the court

C -]er’k, it a’p'p"e'a"r"'s"" 't‘h‘a‘t—"t'h‘e'*"j"'u'r“y“h‘a'S‘“'“n‘O’t" "'r'e'a‘C"h"e'd_ T

unanimous verdicts. Therefore, my proposal is to

hand +ha Anctriirtinne and voardirt farme hacrk +n thae
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‘bailiff and ask the jury to continue to deliberate

consisteh{ with the instructions that the court has
given the jury.

But before I do.anything in this unusual

_circumstance, I wiT] hear from counsel. Ms. Zhou.

MS. ZHOU: Your Honor, I agree with the
court's proposal. ‘

MR. CARPENTER: Your Honor, I would ask, just
as when you talked to the presiding Jﬁror 1 | |
yestérday, you asked her a\Specific legal question,
if there's a reasonable possibility. I would like
you to add tHat, to continue deliberating if there's
a reasonable possibility there would be é'verdict.

THE COURT: I'm not sure exactly what you're
askfng me to do. So you agree that I should return

the instructions and verdict forms to the jury

through the bailiff?

MR, CARPENTER: Yes, Your Honor.

THE COURT: And yoﬁ agree that they should
continue to deliberate. But you have a different
suggestion in terms of what fhe court should say?

MR. CARPENTER:-; Yeah. At the end -- and I
don't have the instruction or the question thatvyou

asked the presﬁding juror, but I think that language

[P P | | R - I S L) T r . - -~
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think the language was something there was a

reasonable possibility you can arrive at a decision,
Or I think --"1 can't remember your exact 1angua§e
that you used, Your‘Hohor.

'THE COURT: So the language that I used'Whe;‘
questioning the presidiné juror after there was an
indication that they‘cou1dn't reach a decision was,

"Is there a reésonab]e probability of the jury

reaching an agreement on all counts within a

reasonable amount of time?"

MR. CARPENTER: I would ask that you add that,
if -- continue to deliberate, if there's a reasonable
probability, and théh the rest} that you add that to
YOur instruction. | | |

THE COURT: Ms. Zhou?

MS. ZHOU: Your Honor, I'dnderstand where‘

Mr. Carpenter is coming from; however, I don't
believe it's neceséary or appropriate at this time,
because I don't think it's an issue that we've heard
from theljury that they're hung again. It just
sounds 1ike the last note they had for us just befofe

they all came out was that they were unanimous on the

“V"e'r'd'j-ct'T“a'n-d—*'d’ur'i"-n g -the-polling--processy—it—became——— - -f-— -

C1eér that one of the'jurors indicated that that was

- - - A WL P g T
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think it is a situation where fhe céurt just édvises
them to continue deliberating until, I think, if we.
get another note saying now they're hung agaiﬁ, and I
think that would be when we just take the

presiding .- or ésk the presiding juror herself at
that point whefher or-not'she believed they will come
to a verdict, if there{s a'reasdnab1e probébi]ity
that they will come to agreemént within a reasonable
amount of fime.

But as of right now, the last dndication that we
have from the jury, that washft the situation where
they were Hﬁng{ because they said they were
unanimous; and now it turns out seems lTike they're
not unanimous, and so I guess.I would just ésk the
court to -- my proposal is just what the court
initially proposed, whjch is simply asking them to
keep deTiberatfng. |

THE COURT: So the court will not inc)udé
language of a reasonable probabi]ify of reaching
agreement within a reasonable amount of time at th%s
time. I don't think it's appropriate NOw.

My concern right now is that the jury indicated it
reached a unanimouéfdééisign wﬁen clearly it didn't,

What I don't know is-whether a juror in the jury room
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what happened, or whether the presiding juror somehow
didn't think tﬁaf-the verdict needed to be uhanimous.
I'm guessing,:because I don't know'whét caused this
situation of the.po111ng answer. | |

So my concern right now 1is just that all of the
~jurors understand the unanimity requirement and that
any verdict be consistent with that. That is my on1y
conCefn right now. vI’m not deating with -any other
concerns.

- That being said, because this is an unusUa1
situation, what I wouid 11ké to‘do is, I would 1like
the parties.the confer regardﬁng-the exact language
that the court should give to the jury at this point,
understanding that I've a1ready.fu1ed that Ifm nof
going to include language about a reasonable
probability of reaching a decision within a
reasonable amount of time.

So with that ruling, I'd 1ike the parties to

" confer, if they can, to reach agreement on the

language.
Mr. Carpenter}‘did yOuAhave a question?

MR. CARPENTER: Yeah, I'd like to put

TS0 m'e"t'h’i'n"g"' 'o'n‘*"t‘h‘e‘“r'e'c‘o’r:d";" . YourH (0] £ 10 S RN

THE COURT: Certainly.

v AA PN [ YO B S P R T S SN T mm e~ AN~
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1t'$‘a1mo$t as 1f the court is telling them they have

to- come to a decision. Okay. That's the implication

of your words, and.that's not true, but that's the

implication without adding that language. The court
is telling them they have to agree. And that's why I
think it's unfair to the defendant if you don't add
that language, because they don't have to agree.

So I want to put that on.the record that that
1anguége; yéu knoW, we feel should be added.

THE COURT: Understood. So as I've indicated,
the Tanguage fhat was proposéd,.I am not going to
include. - It is standard language uséd in a different
situation‘than We have here. But the court is open
to other language that might éddress Mr. Cérpentér's
concerns, but not” the language proposed. This is why
I think it might bé he1pfu1 to have the attofneys
confer_regardjng abpropriate janguage in this
sifuation that might address Mr. Carpenter's concern
but is not the language that's to be Qsed'ﬁn a
different situation. |

So I will take a brief recess and allow the

parties to confer. If they come up with an

_agréemeht, I will heat it. If the parties don't come

to an agreement, I will hear if the parties have

A EE o nmn e A - PR Bl . ~
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receés,
(Recess.) -

THE COURT:‘ Have counsel reached an agreement?

MS. ZHOU: Your-Honor, Mr. Carpenter and I
have conferred on fhe language. I don't believe we
havé an agreement.

THE COURT: Okay. So Ms. Zhou, what do you
propose? | | | | |
MS. ZHOU; Your Honor, my. proposal is what the
court had 1n1tia11y proposed, just tovadvisevthe.jury
fo carefully reread all the instructions, and I
believe Your Honor also indicated continue
de11beratiné. And speaking with Mr. Carpentér, I

understand his concern; however, I don't believe

we’fe in.a situation, based on all the things that's

happened so far in the deliberation process, where

the jury doesn't know that it's okay td be hung.

Because I think they do know that since, yesterday,

‘the first question was what happens if we're hung on

two and we have a verdict on two. -So I think the

 1dea that they understand that it could potentially

be a hung jury on some counts, I think they're

‘mindful of tHat, because that was the first thing

that came to their mind yesterday.

[ P T R o 4t dn~ thatle hannanad tho Qt+ata'e
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request would just be for the court to bropoée,'I
guess{ the respohse of what thevcourt had initially
proposed. Thank you.

THE COURT: Mr. Carpenter.

MR.: CARPENTER: Your Honor, you've already

ruled against what I suggest. I haven't changed.

But I would Tike to hear what you're going to give.

{‘ddn't think you should say continue to deliberate.

1'd_say read the instructions. You don't have to put

continue to deliberate at the end, I'm not sure ff'

you were going to do that or not.

-

THE'COURT:' So, Mr. Carpenter, do you have a

>different proposal other .than the language of

reasonable probability? 'Do you have a_differenf
proposal for tHé'cburt to consider at a11?w

MR. CARPENTER: No, Your Honor. But can I
hear what you're thinking of doing? You know, I'm
not sure what -- I may have a suggestion for é s1ight
modification of what.you are planning on doing'right} {

H
i

now. o
THE COURT: So I appreciate that, and I'm
happy to give you my thoughts. I asked bOth.counsé1
to give me youf prbpoéqTéﬁjﬁEéénk1y, neither one has.
I jusf want the record to be cﬁear that I'm giVing‘

o~ ~L L A o~ LT L e e e -
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The court's proposed language is as follows:
"Please reread the court's instructions and
deliberate consistent with those instructions.™"

MR. CARPENTER:: I-don“t have any suggestions

to that, Your Honor. I‘think-the defense'made clear

what language we wanted; so I don't haVe'any comment -
on that language.

THE COURT: Ms. Zhou, any suggestions or
objections with that 1angﬁage that I've just réad?

( | MS. ZHOU:- No, Your Honqr.

THE COURT: . So what I'd actually Tike to do is
bring the whole jury back in and orally give that
1nstfuct+on to the jury énd then send them out. Any
objection to thaf? 4 |

“MS. ZHOU: No; Your-Honor 
MR. CARPENTER: No, Your Honor.
(Whereupoh the jury entered the courtnoom.)

THE COURT: Ladies and gentlemen, at thié
time, I am returninggthe'1nstrUCtions and verdict
forms to the bailiff, who will return them to you.
Please reread the court's instructions and deliberate
cohsisient with thbsé instructions.

You may go with the bailiff at this time.

(Whereupon the_jufy Teft the courtrodm.)

THIE ANALIDT ., Cnbism o~ b mrmird Ay FAar dhA mrAnAnAD
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MS. ZHOU: No, Your Honor.

MR. CARPENTER: No, Your Honor.

THE COURT: So, I do plan to provide the jury
with a note at 4:30 if we don't hear from them
between now and then. The note, as I indicated
prévipusly, would be consistent and directly
including the language that I read on the record
previously. |

Is there anything else we need to discuss at this
time?

MS. ZHOU: No, Your Honor.

MR. CARPENTER; I'm not sure what note, what
1anguage, what note. |

THE COURT: The language that I read to them
when they wére-dismissed - -

MR. CARPENTER: Oh. |

THE COURT: -- after closing arguments.

MR. CARPENTER: Okay. I got it. Thank you,
Your Honor, |

| THE COURT: So if you want to see that
language, L.can -- it's going to be printed out and
given to the presidihg juror.' T will gfve it to the
court clerk so thathygu qéh Took at it before it's

given.

MM ol Walalall Vi ok ol oY i
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TH
MR

TH

already directed them.

E COURT: Okay.

. CARPENTER:

Thank you.

E COURT: But it's the same language that I

verdict before then.

MS.

We may hear a note or a

ZHOU: Thank you, Your .Honor. -

THE COURT: Court will be in recess.

TH

(Recess.)

E COURT: We have a note from the jury. The

jury's note reads as follows: I guess I should

characterize it as a question. The jury's question

is, "We have agreement on three charges. We do not

have agreement on one charge. How do we proceed?"

Counsel, dq you want to havé a minute?

MS.

MR.

TH

‘bench?

MR.

TH

briefly.

CARPENTER:

ZHOU: I do not need a minute.

Yes, Your Honor.

E COURT: Would you Tike me to leave the

CARPENTER:

Yes, Your Honor.

E COURT: So we'll be 1in recess very

(Recess.)

THE COURT: I take it counsel has had adequate

time.

MM

AADNDERTED .
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THE COURT; Ms. Zhou, I'171 hear from you
first. | |

MS. ZHOU: YourvHonor,‘I thihk the State's
proposal would be to have the presiding juror come
out into the courtroom and just ask the same question
we asked of her yesterday'afterhoon, which'is -- 1
actually can't remember the court's questipn;'but I

think 1t'é somewhere along the lines of do you

’

believe there's a reasonable probability that if the

~jury had reasonable amount of_ time, that they can

be -- they can come up with a verdict on all counts,
or something along those Tlines, And I think that's
the State's proposal.

THE.COURT: Hr. Carpenter.

" MR. CARPENTER: Youf Honor, we -- it's been

two days; and a lot of, you know,.it's almost -- .
yesterday after one day, I tﬁink the State at first
asked that. So we would ésk, {f they can't, which
doesn’'t seem like they have at least a decision on at
least one charge that you dec1are a mistriaT on that
charge, and let's hear their verdicté_on the other
three Charées. That's‘what we would want.

THE COURT: Mr. Carpenter, I tend to agree

with you, but is there any harm in bringing in the
_ \
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MR. CARPENTER: Here's what I'm afraid of: If

this presiding juror wants to convict, she may just

say, you»know, there is a'reasonab1e, and go back and

we don't know, right? .I mean, there's ho_harm, I
guess. We can hear fromvher; But somet{mes they're
1nveéted -- she appears to'be invested in a
convict{on. 'So we know fhat‘now from what happenéd
during the po111ng; :
THE COURT: So I don't think we can conclude
that. | -
MR. CARPENTER: A1l right. Well --
THE COURT: But I apprec{ate your argument.
'MR. CARPENTER: ' Okay. '
THE COURT: So you are opposed to-asking the
question of the presiding juror? | |
MR. CARPENTER: Yes, Your Honor.
THE COURT: I frankly don't think it's

necessary._ I think that we've given this jury plenty

of time and direction to come up with unanimous

verdicts on a11'four charges. - They have now come fo‘

. agreement on three out of four charges, and based

-upon the amount of time, basically almost two whole

days of deliberations, it appears to me that they're

not goﬁng to come to an agreement as to one charge.

- LT ML Lk mimmmma~n A thAat T vraennnd +n
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this note to ask thé presiding juror to-indiéate on
the one count they Canndt.reach agreement on, to
state, "The jury Cannbt decide," or something to that
effect as tb that one cant, and then fill fn the
verdict form_on the.counts they can agree on. And
then we bring them back into fhe courtroom. .

MS. ZHOU: Yes, Your Honor. Thank you.

MR. CARPENTER: Yes, Your Honor. We agree
with that.

THE COURT: So, Mr. Carpenter, you don't
object to that plan? -

MR. CARPENTER: No, not at all.

THE'COURT:- And Ms. Zhou, do you object to .
that plan? o

MS. ZHOU: No, Your Honor. Thank you.

THE COURT: CounseT, if you'll look at this
1anguage and 1nd1cate if youvhave any objectibn to
that 1anguége.' -

 MS. ZHOU: The State is okay with that. Thank
you. , v | | :
MR.‘CARPENTER: The;defense, also, Yoqr HQnor.
THE COURT: Thank' you. So because I |
anticipate when I give this to the bailiff that the

jury will have verdicts on three counts and will
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require anything erther in terms of.the record or

any questions asked or argument before'being prepared

to stipulate to a mistrial: as tb the remaining count?
 MS, ZHOU: No, Your Honor, not frbm the Statei

MR. CARPENTER: No, Your Honor, not from the

defense.

THE COURT: Gkay. The reason I ask that is
because from my perspective, the only information
that we do not have at this point is which count. It

doesn't appear to me that that would make a

~difference. And so what -I would be prepared to do is

to ask on the record after I read all of the
information on the verdict forms whether counsel will
stipulate to a mistrial and then make that finding of

a mistrial in front of thé jury. Is there any

objection to that?

MS. ZHOU: Nb, Your Honor.

MR. CARPENTER: No, Your Honor.

THE COURT: So I do anticipate that this will
be the last time wé'11 see this jury in the
courtroom,‘and so then I'11 proceéd with essentially
indicating that they are completed with their jury.
service and further explanation to them. ‘Is that

what the.partfes anticipate?

MO ZtiAtt, N/~ N mrim Mmoo
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MR. CARPENTER:: Yes; Your Honhor.
THE COURT: So we'll be in recess briefly.
(Recess. ) |

THE COURT: CounSe]} anything for the record
before we bring the jury in? | |

MS. ZHOU: No, Your Honor.

MR. CARPENTER: No, Your Honor.

THE COURT: We'11 bring the. jury 1h.'

(Whereupon the jury entered the courtroom.)

THE COURT: Juror Number one, afe you honing'

the verdict forms?
JUROR 1: Yes, I am.
THE COURT: Please hand those to the bailiff.
I will now read aloud the verq1ct.forms. Verdict
Form 1: We the jury find thé‘dé%endanf,'dosé .
Guadalupe Barajastoméz,Ccannot_dgcide; of the crime
of attempted rape of a Eh11dﬂfh the second degree as
charged in Count 1, signed today's date -- dated
today's'daté and signed by the presiding juror.y
Counsef, ftféppeaTs‘to me that on Verdict Form 1,
fhe jury, cons{;tént witﬁ the court's 1nstrucf10n,
indicated thaﬁ the jury cénnot decide as to Count 1.
Based upon th; %qu[éfinabi1ﬁfy to come up with a

unanimous verdict on Count 1 within a reasonable

PP & - [ O L R b T « v, - -~
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Count 17
MS. ZHOU: Yes, Your Honor.
MR. CARPENTER: Yes, Ybur Honor.
THE COURT: As to Count 1, the court declares

a mistria].)

AW;FEMZ;L;t will continue to read the verdict forms.
Verdict Form 2: We the jury find the defendant,
Jose Guadalupe Barajas—Gomez) guilty of the crime of

attempted rape of'a child in the second degree as
charged in Count 2. Dated today's date and signed by
the presiding juror. | A

Verdict Form-3: ‘We the jury find the defendant
Jose‘Guada]upe.Bérajas~Gomez, guilty of the crime of
communicafion with a minor_forvimmora1 pufposes as
charged in Count 3. Dafed today's date and signed by
the presiding juror. - ’

Verdict Form 4: We the jury find the defendant,

- Jose Guadalupe Barajas-Gomez, guilty of the crime of

communication with a.mjnor for immoral purposes as
charéed in Count 4. Dated today's.date and signed by
the presiding juror,

Ladies and gentlemen, with regard to the three
counts upon which you Have entered verdicts, fhere is

this other step in declaring those verdicts. This is

ralTlTod RnATl1SnA withAarAa. ~Aanbh AF iAo veA
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questions asked of the ¢1erk_1nd1vidua11y.. You will

answér'the two questions that ydu”re now familiar ~

with, is this your verdict and is this the verdict of

the jury. We'll begin with Juror Number one and go

through Juror Number 12.

THE CLERK:

verdict?

JUROR 17

THE CLERK:

JUROR 1:

THE CLERK:

verdict?

JUROR 2:

THE CLERK:

JUROR 2:

THE CLERK:

verdict?

JUROR 3¢

~ THE CLERK:

JUROR 3:

THE CLERK:

verdict?

JUROR 4:

THE CLERK:

NN A

“Juror Number one, is this your
Yes.
Is this the verdict of the jury?
Yes. | |
Juror Number two, is this your
Yes.
Is this the verdict of the jury?
Yes. |
Juror Number threé, is this your
Yes.
Is this the verdict of the jury?
Yes. | |
Juror Number four, is this your

Yes, \ma'am.
Is this the verdict of the jury?

AVAPNPN LA
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THE CLERK:

verdict?

JUROR 5:

THE CLERK:

JUROR 5

THE CLERK:

verdict?

JUROR 6

THE CLERK:

JUROR 6:

THE CLERK:

verdict?

"JUROR . 7:

THE CLERK:

JUROR 7:

" THE CLERK:

verdict?

JUROR 8:

THE CLERK:

JUROR 8:

THE CLERK:

verdict?

JUROR 9:

THE CLERK:

1HHioNno n.

Juror Number five, is this your

the jury?

the jury?

this. your-

the jury?

this your

the jury?

Yes.
.Is this the verdict of
Yes. |
Jurof Number six, is this your
Yes. \
Is this the verdict of
Yes. | | |
Juror”Number seveh, is
Yes.
IS this the verdict of
Yes. |
~Juror Number efght, is
Yes.
Is this the verdjcf of
Yes.
Juror Number nine, 1s-fhis your
Yes.
‘Is this. the verdict of

VA~

the jury?
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THE CLERK:

verdict?

JUROR 10:

THE CLERK:

JUROR 10:

THE CLERK:

verdict?

JUROR 11:
THE CLERK:

JUROR 11:

THE CLERK:

verdict?

JUROR 12:

THE CLERK:

JUROR 12:

THE COURT:

Juror Number ten, is this your

Yes .

- Is this the verdict of the jury?

Yes.

Juror :Number 11, is this your

Yes.
Is this the verdict of the jury?
Yes.

Juror Number 12, is this your

Yes.

Is this the verdict of the jury?
Yes.

~Thank you, ladies and gentlemen.

Based upon your responses, your three verdicts are

unanimous as required by law, and the court is

accepting and entering those three verdicts. I havé

a1ready declared a mistrial as to Count 1. That Was

1

. I o
the count where you could hot ‘reach a unanimous

verdict.

Shortly, you will go to the jury room for the last

time in this case.

The bailiff has some

cdeantmd madmntdin mmbbAarvea FAar Ve and +han vAanl'11 ha
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“allowed to go. As I indicated to you at the start of

this trial when I issued many instructions to you,
when you are completed with your jury service, ydu
are free from all 6f those insfrdctions. You are
free to discuss fh1s case and your juryvsérvice with
anyoné you_wish, but you”re.not required fo dovso. I
say thét, because people may ask you questions about

this case or about your jury service, and I want you

to be clear that the decision to speék'abqut this

case or to discuss in any wéy this case or your jury,
service is comp]efe]y up to YOu; You do not need to
answer any qﬁestions, but you may 1f-you wish;

So when you go back to the jury room, and, as I
1ndicated, the’bai]iff-has some administratiVe
matters to take carevof, after.that, I will jofn you
in the jury room. I will take any input that you
have for me'on behé]f of thé court or Myse1f; codrt
staff, and take anyvinput that you'want to share With
me. I will é]so answer any questions that you have
for.me if I can. Sometimes I can't énswer-some
questions, but if I can answer them, I§wf1]:

After that, the attorneys may or may not wish to
speak with you.  The decision to remain when I go
back tHereror when the attorneys, if they want to, to

discuss it with vou. is vours comnletely VAl nood
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not stay. As I said, when you go back to the jury
room and take care of those matters with thelba11iff,
your jury service {s over, and you are not required
to stay at all. But I offer that if you want to
discuss it with me, you can.: |
Because I don't know whefher any of you wﬁ11 be
thereé when I go back to the jury room, I want to
thahk you righf now for your jufy service. I know
that this has.been'a very difficult time for all of
you. I know that you have put your time and effort
into this case and, obvious1yJ'strugg1ed to reach
agreement. And i just appreciate the éeriousness
with which each of you apprbachéd your jury service.
You took that summons seriously, and you fbok this
oasé seriously. And on behalf of the parties, the
court and your community, I thank you for that
service. I know that all of you had other things to
do.this week and last week, and you invested your
time and your energy, and I know how exhausting jury
service is, so I just want-to‘éay that I very much
apbreciate your service on this céseu I thank you,
and I know that ft is going to be a relief to you fo_
be done, but tqisfﬁngery serious work that you've
done these Wast'two &eeks on this case, and I thank

vman far that T dust can't say it enough.
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I think sometimes people don't appfeC1ate how
difficult jUry service is, but I see it often that
jurors take the job very seriously.

With that, you are free to go with the baijliff ét
this time..

(Whereupon the jury left the courtroom )

THE COURT: Ms. Zhou.

MS. ZHOU: And Your Honor, based on the fact
that»Mr. BaraJas Gomez has been convicted on three
charges, which all three of them under RCW'10.64.025,
according to that RCW, fhe.céurt is required to take
him into custody pending sentencing, so that woqu be
the State's»request is for the court to revoke bail
in this matter and then take Mr. Bara]astomez into
custody.

.And I think because there was .- - the court
dec1aréd a mistrial on one of the counts, I will also
ask for,.I guess, just a status hearing, just so I
can figure out what to do with regardé to that one
count and whether or not the State will be retrying
that count. And then that would be my request is to
set a status hearing, which if the State is not
proceeding on that, then I think prior to thaf, I
will let Mr. Carpenter know, and he and I can sign

off on an order for PSI for the court tn cian en +hns




10

11

12
13
14
15
16
17
18
19
20
21
22
23
24

VERDICT.

process can be start as well,
THE COURT: Mr. Carpenter, do you be]feve that
the'parties can agree as to an order regarding a

status hearing and the order -- excuse me -- the

~conditions of release and that sort of thing?

MR. CARPENTER: I think so, Your Honor. I
think so. | .

THE COURT: I mean, there's no diééretion of
the court to have your client takén 1nto custody.

MR. CARPENTER: .No, I know the statute reads
"shall."” | |

THE COURT: And a report will need to be

generated for sentencing, and then the State has a

“decision to make as to the remaining count. I don't
think the court has any discretion to do anything

other than allow the State to make that decision.

Ms. Zhou has indicated a status hearing. Are you
in agreement .as fo that?

MR. CARPENTER: ‘SQre, Yoﬁr Honor. I have no
objection to‘that. Is the State then -- maybe I need
some clarification -- waiting to set a sentencing
date based on what's going to happén at that status
hearing? 1Is that what I'm hearing?. |

THE COURT: I don't know if that's what I'm.
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are going to'set a.sentencing‘date, I was getting to '
that later. | ,

MR. CARPENTER: I have no objection to a
status heafing. | —

THE COURT: So we'Tll procééd in the manner

proposed by Ms. Zhou, 'and I think the parties can

probably come to agreément'as to thé form of that
order indicating that Mr. Barajas-Gomez will be taken
into custody and a status hearing will be set. I'd
ask the parties.to cohfér regafding'a date for that
status hearing. It need not be before me, I don't
think. I think it can be before any judge.

MS. ZHOU: “Should I just -- should we just put
it on the -- I guess an omnibus ca]endar} since |
that's what we would normally set, a case managémént
conference.

THE COURT: That seems reasonable toc me. I'd

ask the parties-tb confer regarding that date, but I

would also 1like to set a sentencing date today, and

that can be changed, but I definitely want to have a

date on the books. I generally schedule those for
Wednesday morning at 8:30, and so if the parties .
could. confer regarding.a'date,for that, the only

conflicts that I tend to have ére on a different case

that'l'e enerifirally accinned +na ma  and T +hinl Ma
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Zhou 1is familiar with'that case and those dates that

might present a conflict.

MS. ZHOU: And, Your Honor, I guess the only

thing I would seek clarification on is with regards

to Your Honor mentioned you're typically avaﬁ]éb1e on
Wednesdays at 8:30. Is Your Honor wanting

Mr. Carpenter and I to go check with Mr. Ba}es prior -

to the conclusion of today s hearing so we can put a

sentencing date on the 3.2 order?

THE COURT: I wou]d 1ike there to be a date,
yes. - |

MS. ZHOU: Yes, Your Honor. I think
Mr. Carpenter ana I can work on a11 of that

THE COURT:  Okay. So I don't think there's
going to be any d1sagreement as to the form of the
order,.so I plan to ]eave-the bench and just sign

that order when the parties are completed with that.

‘And if there's any disagreement, I can certainly come

back on the bench and we'll address it, but I don't

anticipate that.

MR. CARPENTER: - A11 r1ght Can
Mr. Barajas-Gomez be here unt11 we f1na11ze that
Order,.Your HonorO S |

THE COURT: ~ Yes he'11 need to sign that

order. So until I s1gn 1t he‘?] need to remain
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herei

MR. CARPENTER: Thank you. _

THE COURT: Do the atforneys wish to speak to
the,jufy if there is anyone remaining? |
| MS. ZHOU: I would, Your Hohér,vaé always.
Thank you. o |

_MR. CARPENTER: No, Your Honor.

THE COURT: Very well. Is there anything else
we need to address on fhe record? | |

MS. ZHOU: No, Your Honor.

MR. CARPENTER: ~No, Your Honor.

THE COURT: Thank you very much. counsel.

MR.'CARPENTER: Thaﬁk you, Your Honor.

THE COURT: We are-compﬂeted;

--oOoH_

) F.c‘\ . if‘ [zzm‘NA\\ LA A




AFFIDAVIT

STATE OF WASHINGTON )
) ss:
COUNTY OF __ PIERCE.

I, Susana Tamayo (253) 355-7395 , declare under penalty of
perjury that the following statements within this affidavit are true and correct to

the best of my knowledge and has been executed cn this 13th day of
December , 2021 , inthe County of __ Pierce
Puyalluo , Washington: = (t)hat I am the wife of Jose G, Barajas/

Gomez, that during the pretrial and trial proceedings I was present and did
co:mnicate with Jose closely, Jose and I ttmght it strange that attorney
Glenn Carpenter, who Jose and I paid many thousands of dollars to, did not
want me to contact or comtmicate thh:hun, to only through Jose, during
the trial proceedings we could tell that Mr Carpenter was acting strange,
thathewasnottellingﬁﬁejudgeeverythingthatJoseuasaskinghimta
and especially when the interpreters were letting us know that Caxpenter
was 'not doing much® and ‘noy helping Jose', and when Carpenter did not
lett:hejudgekmwthatJosethwght that it was the best thmgtodo in
accepting the prosecutors offer of mistrial on the two more serious counts
I and II, we misplaced our trust in Mr Cazpenter, Jose is in prison now
.becauseMrCarpenterdidmtdowhatJoseaskedhimtodoand it is also
true that even the court interpreters were concernaed that carpenter was

sabotaging Jose defehso during trial... z 1
(Affiant's Si )

Affiant's Signature
Susana Tamayo

Subscribed and Sworn to before me this 53 day of Deccembesr

StargPblic n and for the

Stafeof Washington.
ROBERT BACCETT! " Reésiding in

PUBLIC 7184030
:?I&R;F WASHINGTON My commission expires: ﬂé 03 ;209\5
MY COMMISSION EXPIRES IPM
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IN THE SUPERIOR COURT OF WASHINGTON
IN AND FOR THURSTON COUNTY

STATE OF WASHINGTON,
Plaintiff,

VS.

JOSE GUADALUPE BARAJAS GOMEZ,
Defendant.

P

FILED
THURSTON COUNTY, WA
SUPERIOR COURT

MAR 0 % 2020

Linda Myhre Enlow
Thurston County Clerk

NO. 19-1-00428-34

VERDICT FORM 1

(L We, the jury, find the defendant, JOSE GUADALUPE BARAJAS GOMEZ,

(...c«vw\o f

147#”4'7“\74 deciclg  of the crime of ATTEMPTED RAPE OF A CHILD IN

(“Not Guilty” or#Guilty”)

THE SECOND DEGREE as charged in Count 1.

DATE: Mor ch 4 2020

\/

0.

“ PRESIDING JUROR
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Verdict Form .
. URSTON COUNTY, WA
I | e
~ MAR 04 2020
IN THE SUPERIOR COURT OF WASHINGTON Linda Myhre Eniow
IN AND FOR THURSTON COUNTY Thurston County Clerk
' NO. 19-1-00428-34 '
STATE OF WASHINGTON,
. Plaintiff,

VS. . | VERDICT FORM 2
JOSE GUADALUPE BARAJAS GOMEZ,

Defendant.

We, the jury, find the defendant, JOSE GUADALUPE BARAJAS GOMEZ,

GU ) / _lj ) of the crime of ATTEMPTED RAPE OF A CHILD IN
(“Not Guilty”lor “Guilty™)

THE SECOND DEGREE as-charged in Count 2.

pate: March 4 '2,610

PRESIDING JUROR
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IN THE SUPERIOR COURT OF WASHINGTON
IN AND FOR THURSTON COUNTY

NO. 19-1-00428-34

STATE OF WASHINGTON, .
Plaintiff,

vs. - | | ' VERDICT FORM 3

JOSE GUADALUPE BARAJAS GOMEZ,
Defendant.

. We, the jufy, find the defendant, JOSE GUADALUPE BARAJAS GOMEZ,

6 ¥h ) ")‘\/ of the crime of COMMUNICATION WITH A MINOR
(“Not Guilty” or “Guilty”)

FOR IMMORAL PURPOSES as charged in Count 3.

DATE: m&f{ h | L‘/ 2,02‘0.‘

PRESIDING JUROR
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IN THE SUPERIOR COURT OF WASHINGTON
IN AND FOR THURSTON COUNTY

STATE OF WASHINGTON, -
, Plaintiff,

Vs.
- JOSE GUADALUPE BARAJAS GOMEZ,

Defendant.

FILED
THURSTON COUNTY, WA
SUPERIOR COURT

MAR 04 2020

Linda Myhre Enlow
Thurston County Clerk

NO. 19-1-00428-34

VERDICT FORM 4

We, the jury, find the defendant, JOSE GUADALUPE BARAJAS GOMEZ,

fp‘u‘/ |ty

(“Not Guilty” or “Guilty™)

- FOR IMMORAL PURPOSES as charged in Count 4.

DATE: }/V)& coh L/ 2000

of the crime of COMMUNICATION WITH A MIN OR

Y 2.

PRESIDING JUROR
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Case 3:22-cv-05897-MJP Document 16-1 Filed 06/13/23 Page 1 of 2

UNITED STATES DISTRICT COURT.
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
JOSE G. BARAJAS GOMEZ,
Petitioner, Case No. C22-5897-MJP
v. ,
‘ ORDER DISMISSING FEDERAL
DAN WHITE, E HABEAS ACTION
Respondent.

The Court, having reviewed Petitioner’s petition for writ of habeas corpus, Respondent’s
answer to the petitién, Petitioner’s response to Respondent’s answer, the Report and
Recommendation of Michelle L. Peterson, United States Magistrate Judge, and the remaining
record, hereby finds and ORDERS:

(1)  The Report and Recommendation is approved and adopted.

(2)  Petitioner’s petition for writ of habeas corpus (dkt. # 5) is DENIED, and this
action is DISMISSED with prejudice.

(3)  In accordance with Rule 11 of the Rules Governing Section 2254 Cases in the

United States District Courts, a certificate of appealability 1s DENIED.

ORDER DISMISSING FEDERAL
HABEAS ACTION - 1
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Case 3:22-cv-05897-MJP Document 16-1 Filed 06/13/23 Page 2 of 2

(G)] The Clerk is directed to send copies of this Order to Petitioner, to counsel for

Respondent, and to the Honorable Michelle L. Peterson.

" DATED this ___ day of , 2023,

MARSHA J. PECHMAN
United States District Judge

‘ORDER DISMISSING FEDERAL
HABEAS ACTION -2




Case 3:22-cv-05897-MJP Document 16-2 Filed 06/13/23 Page 1 of 1

United States District Court

WESTERN DISTRICT OF WASHINGTON

AT TACOMA
JOSE G. BARAJAS GOMEZ, JUDGMENT IN A CIVIL CASE
Petitioner, CASE NUMBER: €22-5897-MJP
V.

'DAN WHITE,

Respondent.

Jury Verdict. This action came before the Court for a trlal by jury. The issues have been
tried and the jury has rendered its verdict.

X Decision by Court. This action came to consideration before the Court. The issues have
been considered and a decision has been rendered. :

THE COURT HAS ORDERED THAT

The Report and Recommendation is approved and adopted. Petitioner’s petition for writ
of habeas corpus is denied, and this action is dismissed with prejudice.

Dated this day of ,2023.

RAVI SUBRAMANIAN
Clerk

Deputy Clerk
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