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UNITED STATES COURT OF APPEALS 
FOR TEE FIFTH CIRCUIT

USCA NO. 22-40765 
USDC NO. 6:22-CV-1.34

NORRIS HICKS,-
Plaint if f-Appel lant

versus

each member in official
Texas Board of Pardons and 

Texas Board of Pardons and

TEXAS BOARD CF PARDONS AND PAROLES, 
capacity; DAVID GUITERRIEZ, Chairman 
Paroles;
Paroles;
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PAUL KEILBoardmember/Commissioner ,• Texas Board of
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Def endants-Appellees
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tHmteti States; Court of Sppeafg 

for tfje Jfiftf) Circuit United States Court of Appeals 
Fifth Circuit

FILED
October 18, 2023

Lyle W. Cayce 
Clerk

No. 22-40765 
Summary Calendar

Norris Hicks

Plaintiff—Appellant,

versus

Texas Board of Pardon and Paroles, each member in official 
capacity; David Guiterriez, Chairman, Texas Board of Pardons and 
Paroles; Res S IE Owens., Chairman, Texas Board ofPardons and Paroles-, 
Paul Keil, Board member/Commissioner} Texas Board of Pardons and 
Paroles-, John LNU; Jane LNU,

Defendants—Appellees.

Appeal from the United States District Court 
for the Eastern District of Texas 

USDC No. 6:22-CV-134

Before Jones, Smith, and Dennis, Circuit Judges.

Per Curiam:*

Norris Hicks, Texas prisoner # 505593, filed a pro se 42 U.S.C. § 1983 

complaint, arguing that his constitutional rights of due process and equal

* This opinion is not designated for publication. See 5th ClR. R. 47.5.
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protection were violated when he was denied parole numerous tunes. He 

appeals the district court’s dismissal of his § 1983 complaint under 28 U.S.C. 
§ 1915A(b)(l) as frivolous and for failure to state a claim upon which relief 

may be granted.

First, Hicks challenges the dismissal of his due process claims. 
Because Texas laws and regulations do not create a constitutionally protected 

liberty interest in parole, the district court did not err in dismissing Hicks s 

due process claims. See. Johnson v. Rodriguez, 110 F.3d 299, 308 (5th Cir. 
1997); see also Carlucci v. Chapa, 884 F.3d 534, 537-38 (5th Cir. 2018). Next, 
Hicks’s challenge to the dismissal of his equal protection claim is likewise 

unavailing. See Gibson v. Tex. Dep]t oflns.-Div. of Workers3 Comp., 700 F.3d 

238 (5th Cir. 2012); Johnson, 110 F.3d at 306-07. Last, Hicks argues that 
the defendants were not entitled to immunity and that the district court erred 

in failing to rule on this issue. We are not required to address this alternative 

argument for or against dismissal and decline to do so now. See United States 

v. Rafoi, 60 F.4th 982, 995 (5th Cir. 2023).

AFFIRMED.
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Norris Hicks

Plaintiff—Appellant,

versus

Texas Board of Pardon and Paroles, each member in official 
capacity-, David Guiterriez, Chairman, Texas Board of 
Pardons and Paroles ; Ressie Owens, Chairman, Texas 
Board of Pardons and Paroles; Paul Keil, Board 
member/Commissioner, Texas Board ofPardons and Paroles-, John LNU; 
Jane LNU,

Defendants —Appellees.

Appeal from the United States District Court 
for the Eastern District of Texas 

USDC No. 6:22-CV-134

ON PETITION FOR REHEARING EN BANC

BeforeJoNES, Smith, and Dennis, Circuit Judges.

Per Curiam:

Treating the petition for rehearing en banc as a petition for panel 
rehearing (5th Cir. R. 35 I.O.P.), the petition for panel rehearing is 

DENIED. Because no member of the panel or judge in regular active
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service requested that the court be polled on rehearing en banc (Fed. R. 
App. P. 35 and 5th Cir. R. 35), the petition for rehearing en banc is 

DENIED.
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

TYLER DIVISION

Plaintiff-Defendants,NORRIS KICKS,-

versus

TEXAS BOARD OF PARDONS AND PAROLES, each member in official 
capacity; D.AVID GUITERRIEZ, Chairman, Texas Board of Pardons 
and Paroles; RESSIE OWENS, Chairman, Texas Board of Pardons 
Paroles; PAUL KEII,, Boardmember/Coramis s ioner, Texas Board of 

Pardons and Paroles; JOHN LNU; JANE LNU,
Defendants-Appellees

CASE NO. 5:22-CV-134—JDK-JDL
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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF TEXAS

TYLER DIVISION

NORRIS HICKS §

§ CIVIL ACTION NO. 6:22cvl34v.

DAVID GUTIERREZ, ET AL. §

REPORT AND RECOMMENDATION 
OF THE UNITED STATES MAGISTRATE JUDGE

The Plaintiff Norris Hicks, an inmate of the Texas Department of Criminal Justice, 

Correctional Institutions Division proceeding pro se, filed this civil rights lawsuit under 42 U.S.C. 

§ 1983 complaining of alleged violations of his constitutional rights. The lawsuit was referred to the 

undersigned United States Magistrate Judge pursuant to 28 U.S.C. §636(b)(1) and (3) and the 

Amended Order for the Adoption of Local Rules for the Assignment of Duties to United States 

Magistrate Judges.

I. Background

Plaintiffs amended complaint (docket no. 13) is the operative pleading in the lawsuit. In 

his amended complaint, Plaintiff states that he is 69 years old and has been in prison for 32 years, 

serving a life sentence. During this time, he has been denied parole nine times without being 

allowed a meaningful participation in the parole process, in that he has not been allowed to review 

and challenge the documents and records reviewed by the Texas Board of Pardons and Paroles to 

consider whether he should be released on parole.

Plaintiff complains that he has been denied equal protection in that he has been denied the 

same opportunity as persons who can afford an attorney to review their parole file. He says that he 

has been denied due process because he has not been allowed to review his parole file and challenge

1
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all false or derogatory information contained in it. Thus, he says he has not been given fair notice 

of the evidence to be used against him, making the denials arbitrary and capricious.

Additionally, Plaintiff asserts that he has been denied due process because the board 

members and commissioners who voted not to release him failed to disclose his parole score by 

redacting it from the minutes sheet, which he says is in violation of their own rules. He contends 

that the board members and commissioners who voted not to release him did so with no evidence

that he is a current threat to society based on his commitment offense, without considering his good 

institutional record and his completion of all rehabilitation programs available to him.

Plaintiff next maintains that he has been denied a “fair and just parole hearing,” in that he 

has been denied meaningful participation, denied review of his file, denied disclosure of evidence 

used against him, and having the parole score redacted from the minute sheet. He argues that these 

acts “represent a scheme, which is an ongoing violation of the federal civil rights statute, Section 

242 of Title 18,” and as such, he is seeking prospective relief.

Plaintiff argues that while the defendants may cite Orellana v, Kyle. 65 F.3d 29 (5th Cir. 

1995) and Allison v. Kyle. 66 F.3d 71 (5th Cir. 1999) as cases holding that there is no liberty or 

property interest in parole, he contends that “these cases are exactly on point [sic] as they address 

this matter as it relates to a single statute vesting a liberty or property interest in the parole process 

following the precedent set out in Greenholtz v. Nebraska Penal Inmates. 442 U.S. 1 (1979).” He 

says that while he believes that there is a single statute vesting a due process interest in the parole 

process, this statute has not been examined by the courts and that is not the issue which Plaintiff asks 

that the Court address. Instead, he says that “as an issue of first impression,” when the Texas 

Constitution, Texas legislation and statutes, the Rules and Guidelines of the Board of Pardons and 

Paroles, and the Administrative Procedures Act are considered together, the cumulative effect of 

these combine to create a liberty and property interest in a parole process that is constitutionally 

sufficient.
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Plaintiff maintains that Article I, sec. 17 of the Texas Constitution provides that no personal 

property shall be taken without adequate compensation, and that good time and work time are 

“personal property.” Article IV, sec. 2 of the Texas Constitution grants the Legislature the power 

to create the Board of Pardons and Paroles, and under the original Prison Management Act, it was 

noted that nothing in the Constitution requires the granting of good time credits, but once a state 

adopts good time provisions and a prisoner earns such credits, deprivation of these credits amounts 

to a substantial sanction and a prisoner can properly claim summary deprivation of liberty without 

due process. Plaintiff contends that “there is no distinction between depriving a prisoner of the right 

to earn good conduct deductions and the right to qualify for it, and thus earn parole.”

Plaintiff further asserts that Article 37.07, sec. 4(a) of the Texas Code of Criminal Procedure 

provides that a defendant who has been convicted of a 3(g) offense may earn time off the period of 

his incarceration through the award of good time, and thus creates a presumption that inmates who 

work, have good conduct, and attempt to rehabilitate themselves are entitled to have their credits 

reduce their period of incarceration.

According to Plaintiff, Article 508.313(b) of the Texas Government Code requires that all 

matters of the Board and decisions relating to mandatory supervision, parole, and clemency shall 

be matters of public record and subject to public inspection at all reasonable times. Thus, he says 

that redacting his parole score violates his statute.

Plaintiff states that in Johnson v. TDC J. 910 F.Supp. 1208 (W.D.Tex. 1995), rev’d 100 F.3d 

299 (5th Cir. 1997), the prisoner complained of the Board not revealing protest letters. He says that 

in Mouser v. Dretke. 2006 U.S. Dist. LEXIS 15647, the prisoner complained that he was denied a 

fair hearing when the Board considered false information concerning an alleged escape attempt.

Plaintiff says that his injuries include not receiving notice of what was to be used against 

him, denial of equal protection, denial of an opportunity to be heard, being declared a threat to 

society without any evidence, not receiving the salient parole score in the minutes and notifications, 

and not being given reasons specific to him. He states that he has completed all rehabilitative
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programs available to him and has taught several of them; he says that he was an instructor for five 

years in the Peer Health and PREA programs and was a facilitator for a veterans’ PTSD program, 

but he has been denied parole nine times based on prior conduct from 20 and 30 years ago, as well 

as a record he has never been allowed to review. The Board has relied on his crime to deny him 

parole in spite of his institutional accomplishments, which Plaintiff says has been held 

unconstitutional by the California Supreme Court, citing In re Lawrence. 44 Cal. 4th at 1181. 

Plaintiff also cites a district court case from New York called Graziano v. Pataki. 2006 WL 2023082

(S.D.N. Y. 2006) holding that even in the absence of a state-created liberty interest in parole release, 

there is an “entitlement to a process of decision-making which comports with the statutory 

guidelines of consideration to all relevant statutory factors.”

For relief, Plaintiff asks that the Court grant a declaratory judgment that the Texas Parole 

System is unconstitutional because it systematically violates due process and equal protection is an 

ongoing scheme that violates Texas law, the APA, and 18 U.S.C. §242, and that an injunction be 

granted for Plaintiff to have a parole hearing meeting all due process and equal protection 

requirements.

Plaintiff attached a number of exhibits to his original complaint which he seeks to 

incorporate into his amended complaint. The first of these is an article by an individual named Mike 

Ward, apparently published in a magazine entitled Parole News, March-April 2021, decrying the 

alleged power exercised by the Board. Plaintiff points to a portion of the article saying that the 

Board makes decisions without reviewing the full file, sometimes in as little as seven to 12 minutes.

Plaintiffs second exhibits consists of letters he sent to the Board and the responses he 

received. These responses told him that governmental bodies are not required to comply with Open 

Records Act requests from prisoners, but that he would be sent a copy of the minutes in his case, 

redacted as per confidentiality rulings. Another response advised Plaintiff that every prisoner 

receives a written statement of the reasons for denying parole, and Plaintiffs letter indicated that 

he did receive written notification of the decision detailing these reasons.

4
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Next, Plaintiff attaches a copy of a sheet labeled “Minutes Detail Information,” dated 

December 7, 2016. This record gives the reasons for denial as “ID” and “2D.” One line on the 

sheet is blacked out and cannot be read.1

After including a parole denial form for an inmate named James Williams, giving the reason 

as “2D,” Plaintiff furnishes a document on the letterhead of the law office of Paul Hampel, 

explaining the risk assessment scores, the parole voting options, and the notification of the parole 

panel decision. Finally, Plaintiff has a number of affidavits from other inmates discussing being 

denied parole for reasons which they say will never change, such as the nature of the offense.

II. Discussion

The Fifth Circuit has held that Texas prisoners have no protected liberty interest inparole, 

and as a result, they cannot mount a challenge against any state parole review procedure on 

procedural or substantive due process grounds. Johnson v. Rodriguez. 110 F.3d 299,308 (5th Cir. 

1999). Plaintiff’s argument that he has a liberty interest in parole created by the Texas Constitution, 

state statutes, or the Administrative Procedures Act is without merit.

In Martinez v. Abbott. 796 F.App’x 196,2019 U.S. App. LEXIS 36287,2019 WL 6632821

(5th Cir., December 5, 2019), the plaintiff alleged that the defendant state officials, including the 

Governor as well as various parole board members and parole commissioners, violated his due 

process and equal protection rights by denying him parole, implementing arbitrary parole review 

procedures, failing to provide him with a fair and meaningful parole hearing, and failure to notify 

him of a 2014 parole denial. The district court granted the defendants’ motion for summary 

judgment. The Fifth Circuit held that the defendants were entitled to judgment as a matter of law

Reason ID is “Criminal History - the record indicates that the offender has repeatedly 
committed criminal episodes that indicate a predisposition to commit criminal acts upon release.” 
Reason 2D is “Nature of Offense - the record indicates the instant offense has elements of brutality, 
violence, assaultive behavior, or conscious selection of victim’s vulnerability indicating a conscious 
disregard for the lives, safety, or property of others such that the offender poses a continuing threat 
to public safety.” See Decker v. Director. TDCJ. civil action no. 6:20cvl04, 2021 WL 3412560, 
2021 WL 3412560 (E.D.Tex., March 8,2021), Report adopted at 2021 U.S. Dist. LEXIS 145463, 
2021 WL 3403730 (E.D.Tex., August 4, 2021).
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on the plaintiffs due process claims because Texas prisoners lack a liberty interest in obtaining 

parole and may not assert any due process claims regarding state procedures for parole review, citing

Toney v. Owens. 779 F.3d 330, 341-42 (5th Cir. 2015). The Fifth Circuit also determined thatthe

defendants were entitled to summary judgment on the plaintiff s equal protection claims, which were 

based on race, because the plaintiff failed to show that similarly situated persons were treated 

differently than was he.

In the present case, Plaintiffs due process claims fail for the same reason as in Martinez - 

he lacks a liberty interest in release on parole. Plaintiffs equal protection argument does not 

concern race, but rather argues that he was denied equal protection in that inmates who can afford 

parole attorneys can have their parole files reviewed, but he cannot. This claim has been rejected

by the Fifth Circuit. Cruz v. Skelton. 543 F.2d 86, 95 (5th Cir. 1976); see also Craddock v. Moss. 

civil action no. 2:01cv213,2004 U.S. Dist. LEXIS 2578,2004 WL 329955 (N.D.Tex., February 23, 

2004), Report adopted at 2004 WL 691674 (N.D.Tex., April 1, 2004).

Plaintiffs contentions that good time and work time are “property” which cannot be taken 

without due process, and that Article 37.07(a) of the Texas Code of Criminal Procedure conveys a 

protected liberty or property interest, have likewise been rejected by the Fifth Circuit. Gordon v.

Perry. 259 F.App’x 651,2007 U.S. App. LEXIS 28869,2007 WL 4373046 (5th Cir., December 13, 

2007).

Although Plaintiff contends that Article 508.313 of the T exas Government Code requires that 

matters of the Board and decisions relating to parole be matters of public record, the statute actually 

says that all information obtained and maintained is confidential and privileged if the information 

relates to an inmate subject to release on parole, mandatory supervision, or executive clemency; 

however, statistical and general information, including the names of releasees and data recorded 

relating to parole and mandatory supervision services, is not confidential or privileged and must be 

made available for public inspection at any reasonable time.
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Although Plaintiff cites Greenholtz. that case is distinguishable because the Nebraska statute 

at issue there, unlike the Texas statutes, did in fact create a protected liberty interest in parole.

Greenholtz. 442 U.S. at 11-12; Board of Pardons v. Allen. 482 U.S. 369, 376, 107 S.Ct. 2415, 96

L.Ed.2d 303 (1987). While Plaintiff cites the district court decision in Johnson v. TDCJ. 910 

F.Supp. 1208 (W.D.Tex. 1995), he fails to note that this case was reversed in Johnson v. Rodriguez. 

110 F.3d 299 (5th Cir. 1997) and does not accurately set out the law. In Mouser v. Dretke. the 

plaintiff complained of false information in his parole file, but the district court held that the 

allegedly false information did not implicate a protected liberty interest and dismissed the lawsuit 

as frivolous. The decision of the California Supreme Court which Plaintiff cites, In re Lawrence. 

44 Cal. 4th 1181, 190 P.3d 535 (2008), construes California parole law and thus is not applicable 

to Texas prisoners. The Graziano case which Plaintiff cites construes New York law and in any 

event conflicts with the Fifth Circuit’s decision in Johnson, and thus lacks precedential value for 

district courts within the Fifth Circuit. Finally, Plaintiff cites 18 U.S.C. §242, which is a federal 

criminal statute which does not provide for a private right of action. Chaney v. Races & Aces. 590

F.App’x 327,2014U.S. App. LEXIS 21045,2014 WL 5578461 (5th Cir., November 4,2014), citing

Ali v. Shabazz. 8 F.3d 22, 22 (5th Cir. 1993). Plaintiff’s claims lack an arguable basis in law and 

fail to state a claim upon which relief may be granted, 

m. Conclusion

28U.S.C.§1915A requires that as soon as practicable, district courts must review complaints 

wherein prisoners seek redress from governmental entities or their employees and identify 

cognizable claims or dismiss the complaint or any portion thereof if the complaint is frivolous, 

malicious, fails to state a claim upon which relief may be granted, or seeks monetary relief from a 

defendant who is immune from such relief. This preliminary screening is undertaken regardless of 

whether the prisoner pays the full filing fee or proceeds in forma pauperis. Martin v. Scott. 156 F.3d

578, 579-580 (5th Cir. 1998).

7
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The term "frivolous" means that a complaint lacks an arguable basis in law or fact; a 

complaint is legally frivolous when it is based upon an indisputably meritless legal theory. Neitzke

v. Williams. 490 U.S. 319, 325-27, 109 S.Ct. 1827,104 L.Ed.2d 338 (1989). A complaint fails to

state a claim upon which relief may be granted where it does not allege sufficient facts that, taken 

as true, state a claim that is plausible on its face and thus does not raise a right to relief above the 

speculative level. Montoya v. FedEx Ground Packaging System Inc.. 614 F.3d 145, 149 (5thCir.

2010), citine Bell Atlantic Coro, v. Twomblv. 550 U.S. 544,555,127 S.Ct. 1955,167 L.Ed.2d 929 

(2007); see also Ashcroft v. Iqbal. 556 U.S. 662, 678, 129 S.Ct. 1937,173 L.Ed.2d 868 (2009).

Plaintiff s claims lack an arguable basis in law and fail to state a claim upon which relief may 

be granted because he lacks a liberty interest in release on parole and has shown no basis for an 

equal protection claim, nor any other legal challenge to the denial of parole. Consequently, this 

lawsuit may be dismissed as frivolous and for failure to state a claim under 28 U.S.C. §1915A(b).

See Geiger v. lowers. 404 F.3d 371, 373 (5th Cir. 2005).

RECOMMENDATION

It is accordingly recommended that the above-styled civil action be dismissed as frivolous 

and for failure to state a claim upon which relief may be granted with prejudice for purposes of 

proceeding in forma pauperis.

A copy of these findings, conclusions and recommendations shall be served on all parties in 

the manner provided by law. Any party who objects to any part of these findings, conclusions, and 

recommendations must file specific written objections within 14 days after being served with a copy.

In order to be specific, an objection must identify the specific finding or recommendation 

to which objection is made, state the basis for the objection, and specify the place in the Magistrate 

Judge’s proposed findings, conclusions, and recommendation where the disputed determination is 

found. An objection which merely incorporates by reference or refers to the briefing before the

8
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Magistrate Judge is not specific, and the district court need not consider frivolous, conclusive, or 

general objections. Battle v. United States Parole Commission. 834 F.2d 419, 421 (5th Cir. 1987).

Failure to file specific written objections will bar the objecting party from appealing the 

factual findings and legal conclusions of the Magistrate Judge which are accepted and adopted by 

the district court except upon grounds of plain error. Duarte v. City of Lewisville. 858 F.3d 348,

352 (5th Cir. 2017).

So ORDERED and SIGNED this 10th day of August, 2022.

UNITED STATES MAGISTRATE JUDGE

9
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

TYLER DIVISION

§ '
§NORRIS HICKS,
§
§Plaintiff,
§
§ Case No. 6:22-cv-134-JDK-JDLv.
§

DAVID GUTIERREZ, et al., §
§
§Defendants.
§

ORDER ADOPTING REPORT AND RECOMMENDATION 
OF THE UNITED STATES MAGISTRATE JUDGE

Plaintiff Norris Hicks, a Texas Department of Criminal Justice inmate

proceeding pro se, brings this civil rights lawsuit under 42 U.S.C. § 1983. The case

was referred to United States Magistrate Judge John D. Love pursuant to 28 U.S.C.

§ 636.

On August 10, 2022, Judge Love issued a Report and Recommendation

recommending that the Court dismiss this case with prejudice as frivolous and for

failure to state a claim upon which relief can be granted. Docket No. 14. Plaintiff

objected. Docket No. 18.

Where a party timely objects to the Report and Recommendation, the Court

reviews the objected-to findings and conclusions of the Magistrate Judge de novo. 28

U.S.C. § 636(b)(1). In conducting a de novo review, the Court examines the entire

record and makes an independent assessment under the law. Douglass v. United

Servs. Auto. Ass’n, 79 F.3d 1415, 1430 (5th Cir. 1996) (en banc), superseded on other

1
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grounds by statute, 28 U.S.C. § 636(b)(1) (extending the time to file objections from

ten to fourteen days).

In his objections, Plaintiff contends that he is relying on “the Cumulative

Effect.” He argues that the “cumulative effect” of the Texas Constitution, state

statutes, and the Administrative Procedure Act combine to create, at the very least,

a reasonable expectation of parole procedures being conducted in a fair and just

manner. Docket No. 18 at 1. Plaintiff explains that “through its state statutory and

constitutional law, Texas has created a parole system that independently requires

the enforcement of certain procedural and substantive rights, including the right to

a parole hearing that is fair and just. Having guaranteed the prisoners of the State

that they will receive a fair and just review, the Board is not permitted to arbitrarily

disregard the rules and guidelines that they have put into place.” Id. at 2. He

complains that the Magistrate Judge failed to discuss the Texas Constitution, the

APA, Texas Code of Criminal Procedure art. 37.07, Texas Government Code art.

311.021 and 508.313, and Board Rule 145.6(a). Id. at 2. By ignoring these laws,

Plaintiff argues that the Magistrate Judge failed to address his claim. Id.

As the Magistrate Judge correctly stated, the Fifth Circuit has repeatedly held

that Texas law does not create a liberty interest in parole that is protected by the Due

Process Clause. Thus, even if a prisoner may be eligible for release on parole, he has

no right or constitutional expectancy to early release on parole because parole is

within the total and unfettered discretion of the State of Texas. Stout v. Stephens,

856 F. App’x 558 (5th Cir. 2021) (Texas law and regulations, including the

2
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Administrative Procedures Act, do not create a protected liberty interest in parole, so

inmates cannot challenge any parole review procedures on procedural or substantive

due process grounds) {citing Johnson v. Rodriguez, 110 F.3d 299, 308 (5th Cir. 1999)).

Neither Plaintiffs “cumulative effect” theory nor his claim that he has a “reasonable

expectation of parole” that somehow conveys a liberty interest has ever been adopted

by any court and lack any arguable basis in law. See Gilbertson v. Tex. Bd. of Pardons

& Paroles, 993 F.2d 74, 75 (5th Cir. 1993). Plaintiff has also failed to set out a viable

Equal Protection claim based on his assertion that some inmates can afford parole

attorneys while others cannot. See Cruz v. Skelton, 543 F.2d 86, 94—95 (5th Cir.

1976). In addition, the purported failure of the Parole Board to follow its own rules

and regulations does not set out a constitutional claim. See Myers v. Klevenhagen, 97

F.3d 91, 94 (5th Cir. 1996).

Having conducted a de novo review of the record in this case and the

Magistrate Judge’s Report, the Court has determined that the Report of the

Magistrate Judge is correct, and Plaintiffs objections are without merit. Accordingly,

the Court hereby ADOPTS the Report of the Magistrate Judge (Docket No. 14) as

the opinion of the District Court. Plaintiffs claims are DISMISSED with prejudice

as frivolous and for failure to state a claim upon which relief can be granted.

So ORDERED and SIGNED this 2nd day of November, 2022.

je( ie:
UNITErTSTATES DISTRICT JUDGE

.KERNODLE
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

TYLER DIVISION

§
§NORRIS HICKS,
§
§Plaintiff,
§

Case No. 6:22-cv-134-JDK-JDL '§v.
§

• V.

TEXAS BOARD, OF PARDONS.AND § 
PAROLES, et al, ' §

§
§Defendants.
§

ORDER DENYING RELIEF FROM FINAL JUDGMENT 

Plaintiff Norris Hicks, a Texas Department of Criminal Justice inmate

proceeding pro se, filed this civil rights lawsuit pursuant to 42 U.S.C. § 1983. On

November 2, 2022, the Court dismissed Plaintiffs claims as frivolous and for failure

to state a claim upon which relief can be granted and entered final judgment. Docket

Nos. 20, 21.

Now before the Court is Plaintiffs motion to amend the judgment under

Docket No. 24. In his motion, PlaintiffFederal Rule of Civil Procedure 60(b). 

contends that the cumulative effect of Texas parole statutes along with the 

Administrative Procedure Act, the Texas Constitution, and the Boards own rules 

create “a reasonable expectation of a fair and just hearing.” Plaintiff also addresses 

the legislative intent in enacting the parole statutes, explaining that the legislative 

intent was to “create a manner and means by which the Board arrives at its decision 

duty owed by the Board; the Board has breached that duty. He alsoimposing a

1



t '
Document 25 Filed 04/04/23 Page 2 of 4 PagelD #: 133Case 6:22-cv-00134-JDK-JDL

6 a
APPENDIX

asserts that the Board and the Legislature were not following the Texas Constitution, 

which grants the Legislature the power to establish the Board and provides that 

citizen shall be deprived of life, liberty, property, privileges, or immunities except by 

the due course of the law of the land.

Under Rule 60(b), the movant must show that he is entitled to relief from

no

judgment because of (1) mistake, inadvertence, surprise, or excusable neglect; (2) 

ly discovered evidence; (3) fraud, misconduct, or misrepresentation of an adverse

party; (4) that the judgment is void; (5) that the judgment has been satisfied; or

Relief will

new

(6) any other reason justifying the granting of relief from the judgment.

” and the district court has considerablebe granted only in "unique circumstances 

discretion in determining whether the movant has met any of the Rule 60(b) factors

U.S. Postal Serv., 769 F.2d 281, 287 (5th Cir. 1985); Teal v. Eagle Fleet, Inc.,Pryor v.

933 F.2d 341, 347 (5th Cir.’ 1991).

' “The purpose of Rule 60(b) is to balance the principle of finality of a judgment 

with the interest of the court in seeing that justice is done m light of all the facts. 

Heslmg v. CSX Transp., Inc., 396 F.3d 632? 638 (5th Cir. 2005) (citing Seven Elves, 

Eskenazi, 635 F.2d 396, 40i (5th Cir. Jan.1981)). But “it goes without saying 

that a Rule 60 motion is not a substitute for an appeal from the underlying judgment.

Inc. u.

Travelers Ins. Co. v. Liljeberg Enters., Inc., 38 F.3d 1404, 1408 (5th Cir. 1994).

Although Plaintiffs Rule 60 motion relies heavily on Texas Government Code

art. 508.144, this Court has held that “nothing in [art. 508.144] creates a liberty

matter ofinterest which accrues to inmates or ensures that parole will follow as a

2
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course.” Althouse u. Roe, 542 F.Supp.2d 543, 547 (E.D. Tex. 2008); Gonzales v.

Quarter man, 2009 WL 2215001 (S.D. Tex. 2009). Plaintiff offers nothing to suggest 

that the intent of the Legislature was to create a'liberty interest in parole. Rather, 

the Policy Statements Relating to Parole Release Decisions by the Board of. 

Pardons and Paroles, ' codified at - 37 Texas Administrative Code § 145.3,

specifically say that release to parole is a privilege, not a right, and the parole 

decision maker is vested with complete discretion to grant or to deny parole

release as defined by statutory law. Plaintiffs claim on this point is without merit.

Plaintiffs claim that the “cumulative effect” of various statutes and

constitutional provisions create a liberty interest in parole also fails. The Fifth 

Circuit has held that the Texas parole statutes create no right to release on parole 

because parole is within the total and unfettered discretion of the state and so there 

is no fight or constitutional expectancy of early release on parole in Texas. Teague u.

Quarterman, 482 F.3d 769, 774 (5th Cir. 2007); Toney u. Owens, 779 F.3d 330, 342

(5th Cir. 2015). As a result,. Texas prisoners “cannot mount a challenge against any 

state parole review procedure on procedural or substantive due process grounds.

Johnson v. Rodriguez, i 10 F.3d at 308.

Although Plaintiff argues that he has a “reasonable expectation of a fair and 

just hearing,” this is in effect a challenge to the state parole review procedures, which 

is foreclosed by Johnson. A purported “reasonable expectation” is not equivalent to a 

liberty or property interest, but is instead more akin to the “mere hope” that the 

Fifth Circuit has held is not protected by due process. Gilbertson v. Tex. Bd. of

3
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Pardons & Paroles, 993 F.2d 74, 75 (5th Cir. 1993); cf. Holden u. Perkins, 398

F.Supp.3d 16,- 23 (E.D. La. 2019) (reasonable expectation of renewal of an athletic

scholarship amounted to a “unilateral expectation” and did not constitute a legitimate

claim of entitlement to a recognized property interest).

Plaintiff has not shown that the Court should-reconsider, its prior judgment

based on any of the criteria for relief under Rule 60(b). His arguments could and

should have been presented before the entry of final judgment, and in any event he

does not point to any newly discovered evidence, nor does he show any mistake,

inadvertence, surprise, excusable neglect, fraud, or other misconduct. Accordingly,

the Court DENIES Plaintiffs motion for rehef from judgment (Docket No. 24). This

denial shall have no effect upon the Plaintiffs pending appeal.

So ORDERED and SIGNED this 4th day of April, 2023.

C1^, 0-
jiremy/d. kerncdle
UNITED STATES DISTRICT JUDGE

;
4
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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF TEXAS

TYLER DIVISION

§NORRIS HICKS #00505593

§ CIVIL ACTION NO. 6:22cvl34v.

TEXAS BOARD OF PARDONS AND § 
PAROLES

REPORT AND RECOMMENDATION 
OF THE UNITED STATES MAGISTRATE JUDGE

The Plaintiff Norris Hicks, a prisoner currently confined in the Texas Department of 

Criminal lustice, Correctional Institutions Division proceeding/wo se, filed this civil rights lawsuit 

under 42 U.S.C. §1983 complaining of alleged deprivations of his constitutional rights. The lawsuit 

was referred to the undersigned United States Magistrate ludge pursuant to 28 U.S.C. §636(b)(l) 

and (3) and the Amended Order for the Adoption of Local Rules for the Assignment of Duties to 

United States Magistrate fudges. He sues “the Texas Board of Pardons and Paroles - each member 

in official capacity.”

I. The Plaintiffs Complaint

Hicks complains that he has been denied parole nine times without being allowed to review 

and challenge any errors or derogatory information in his parole file. He says that he has been 

repeatedly denied parole for “the serious nature of the offense” and “criminal behavior pattern” and 

has asked to review his file, but his requests are denied because he is told his file is confidential or 

the Freedom of Information Act does not apply to prisoners. As a result, he says that he has been 

denied “his constitutional right to a meaningful opportunity to participate in his parole hearings, 

which is necessary in order that he may challenge such false and/or derogatory information in his 

file.”

1
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Hicks argues that the parole statute is unconstitutional because it;is being used in an arbitrary 

and capricious manner in a way that discriminates against poor persons, who are unable to hire 

counsel to attend the parole proceeding. He states that he has completed numerous programs and 

has taught classes to other inmates, as well as being a VA facilitator for a veterans’ program about 

post-traumatic stress disorder. Nonetheless, Hicks complains that he has been repeatedly denied 

parole based solely on prior conduct and a record that he has never had an opportunity to review. 

He argues that it is unconstitutional to base the denial of parole on his crime in spite of his 

rehabilitation accomplishments and claims ihat the Supreme Court has held that all prisoners 

potentially .eligible for parole have a protected liberty interest of which they may not be deprived 

without due process.

Hicks attaches letters he has received from the Parole Board informing him that his parole 

file is not available under the Open Records Act but sending him copies of the minutes from the 

proceedings. He also attaches documents from the law office of Paul Hampel setting out parole 

voting options and how risk assessment scores are calculated, articles aboutTexas parole procedures 

by an inmate named Edward Lyon and another individual named Mike Ward, and affidavits from 

other inmates recounting their experiences with being denied parole.

II. Discussion

Court records show that the Plaintiff Norris Hicks has filed at least three previous lawsuits 

or appeals which were dismissed as frivolous or for failure to state a claim upon which relief may 

be granted. See Hicks vU.S., 95 F.3d 1147,1996 WL 481336 (5th Cir. August 6,1996) (dismissing 

appeal as frivolous); Hicks v. Collins, 87 F.3d 1312, 1996 WL 335529 (5th Cir., May 15, 1996) 

(dismissing appeal as frivolous); Hicks v. Polunsky, et al., civil action no. 6:99cv491 (E.D.Tex., 

dismissed as frivolous September 22, 1999); Hicks v. Horn, civil action no. C-94-181 (S.D.Tex., 

dismissed as frivolous August 28, 1995, aff'd 85 F.3d 624, 1996 WL 255260 (5th Cir., April 30, 

1996).
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