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United States Court of Appea
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UNITED STATES COURT OF APPEALS June 25, 2024

Christopher M. Wolpert
FOR THE TENTH CIRCUIT Clerk of Court

UNITED STATES OF AMERICA,

Plaintiff - Appellee,
- | No. 22-3133

ANGEL LANDA-AREVALOQ,

Defendant - Appellant.

Appeal from the United States District Court
for the District of Kansas
(D.C. No. 2:16-CR-20016-DDC-7)

William D. Lunn, Tulsa, Oklahoma, for Defendant-Appellant.

Carrie N. Capwell, Assistant United States Attorney, Kansas City, Kansas (Kate E.
Brubacher, United States Attorney, Topeka, Kansas, Michelle McFarlane, Kansas City,
Kansas, and James A. Brown, Appellate Chief, Topeka, Kansas, with her on the brief),
for Plaintiff-Appellee United States of America.

Before TYMKOVICH, MURPHY, and CARSON, Circuit Judges.

CARSON, Circuit Judge.

If a district court has reasonable cause to believe a criminal defendant is
mentally incompetent, the court must halt the proceeding and conduct a competency

hearing. But once the district court determines that the defendant is competent by a
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preponderance of the evidence, the district court need not order additional evaluation.
Defendant Angel Landa-Arevalo received a pre-sentencing mental competency
evaluation but argues the district court violated his Fifth Amendment rights by not
providing him with a second, more extensive evaluation. Defendant also argues the
district court violated his Sixth Amendment right to a speedy trial. Exercising
jurisdiction under 28 U.S.C. § 1291, we affirm.
L

A grand jury indicted Defendant for conspiracy to distribute and possess with
intent to distribute fifty grams or more of methamphetamine in violation of 21 U.S.C.
§ 846; and for possession with intent to distribute fifty grams or more of
methamphetamine in violation of 21 U.S.C. § 841. That grand jury also indicted nine
codefendants as coconspirators. The district court designated this case as complex—
Defendant did not object.! On August 29, 2016, Defendant and his various
codefendants jointly moved for a ninety-day continuance to review discovery. The
district court granted the motion and scheduled a status conference for the end of the
ninety-day period. At the status conference on November 28, 2016, the district court
announced that it would set the trial date during the motions hearing scheduled for
May 8, 2017—Defendant did not object. Before the motions hearing, on April 10,

2017, the district court granted a codefendant’s motion to extend the deadline for

! Although the Government’s Motion to Designate a Complex Case is not in
the appellate record, we take judicial notice of it as a public record—a filing in the
district court. See Guttman v. Khalsa, 669 F.3d 1101, 1130 n.5 (10th Cir. 2012)
(citing United States v. Smalls, 605 F.3d 765, 768 n.2 (10th Cir. 2010)).

2
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pretrial motions. Defendant, for the first time, objected to the protracted timeline.
The district court rescheduled the motions hearing for September 20, 2017, and the
jury trial for November 6, 2017.

On May 9, 2017, Defendant moved to sever his trial from his codefendants to
protect his Sixth Amendment speedy trial rights.? The district court denied the
motion. On October 18, 2017, the district court granted a codefendant’s motion to
continue the trial over Defendant’s objection and rescheduled the trial to August 13,
2018. On July 30, 2018, the district court granted another codefendant’s motion to
continue the trial over Defendant’s objection and rescheduled the trial to June 3,
2019. In response, Defendant filed a second motion to sever his trial from his
codefendants. The district court denied the motion.

On May 31, 2019, Defendant moved pursuant to 18 U.S.C. § 4241 for a
hearing to determine Defendant’s mental competency. The district court denied the
motion. On June 7, 2019, the jury convicted Defendant. From his arraignment on
February 23, 2016, to the start of the trial, Defendant remained in pretrial
confinement for 1,196 days.

Prior to sentencing, Defendant and the Government jointly filed a motion for a
mental competency hearing. The district court granted the motion.

To assist with its competency determination, the district court appointed Dr.

Alicia Gilbert, a forensic psychologist, to examine Defendant and report her results to

2 Defendant also asserted rights under the Speedy Trial Act in his motion to
sever, but he has not appealed the district court’s decision on this basis.

3
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the district court. Dr. Gilbert concluded Defendant “did not appear to be suffering
from any severe mental illness or cognitive deficits,” and that “there wasn’t a lot of
evidence to suggest any kind of serious mental illness.” When asked what the “next
step” would be “if the court should decide that [Defendant] needed more
assessment,” Dr. Gilbert advised that Defendant could “be sent to a federal medical
center . . . where he could be assessed by a larger team of experts.” Based on Dr.
Gilbert’s testimony and the district court’s lengthy personal experience with
Defendant, the district court concluded that Defendant was “more likely competent

than not” and competent to proceed with sentencing.

IL
A.

On appeal, Defendant argues that the district court violated his Fifth Amendment
right to procedural due process by not ordering a second competency evaluation.
Defendant also argues that, without a second evaluation, the district court violated
Defendant’s Fifth Amendment right to substantive due process by finding Defendant
competent to stand trial. We disagree.

We review a district court’s determination on whether to order a competency

examination for abuse of discretion. United States v. Ramirez, 304 F.3d 1033, 103 (10th

Cir. 2022) (citing United States v. Prince, 938 F.2d 1092, 1095 (10th Cir. 1991)). We

also review a district court’s refusal to order a second competency examination for abuse

of discretion. Prince, 938 F.2d at 1095 (citing United States v. Bodey, 547 F.2d 1383,
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1387 (9th Cir. 1977); United States v. Stevens, 461 F.2d 317, 321 (7th Cir. 1972)). We

reverse the district court’s determination only if it is “arbitrary, capricious, or whimsical,

or results in a manifestly unreasonable judgment.” United States v. Weidner, 437 F.3d

1023, 1042 (10th Cir. 2006) (quoting Moothart v. Bell, 21 F.3d 1499, 1504—05 (10th Cir.

1994)).

The Fifth Amendment’s Due Process Clause precludes district courts from

subjecting a mentally incompetent criminal defendant to trial. Drope v. Missouri, 420
U.S. 162, 171 (1975). The Fifth Amendment’s competency requirement is both
procedural and substantive: a district court violates a criminal defendant’s right to
procedural due process by failing to hold an adequate competency hearing and violates a
defendant’s substantive due process rights by trying him during incompetency.

McGregor v. Gibson, 248 F.3d 946, 952 (10th Cir. 2001) (citing Walker v. Att’y Gen.,

167 F.3d 1339, 1343—44 (10th Cir. 1999)).

Congress established 18 U.S.C. § 4241(a), classifying a mentally incompetent
defendant as one “presently . . . suffering from a mental disease or defect rendering him
mentally incompetent to the extent that he is unable to understand the nature and
consequences of the proceedings against him or to assist properly in his defense.” See

Dusky v. United States, 362 U.S. 402, 402 (1960). Inreviewing a defendant’s mental

competency, courts must follow § 4241°s two-step procedure. First, a district court must
determine whether reasonable cause exists to believe the defendant may be mentally
incompetent; if so, the district court must conduct a competency hearing. 18 U.S.C.

§ 4241(a). Second, if the competency hearing establishes the defendant’s mental

5
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incompetency by a preponderance of the evidence, the district court must halt the
proceeding. 18 U.S.C. § 4241(d). As a discretionary measure, the district court may
order a psychiatric or psychological examination of the defendant to assist in its
competency determination. 18 U.S.C. § 4241(b).

The district court did not abuse its discretion by determining Defendant was “more
likely competent than not” or by denying another evaluation. Defendant highlights his
prior behavior, characterizing some of his actions as indicative of mental incompetency.
Defendant also emphasizes a portion of Dr. Gilbert’s testimony which, according to
Defendant, suggests that an extended neurological evaluation would produce more
reliable results. Even if we accept Defendant’s characterization of the evidence,
Defendant has established only the existence of another permissible view of the
evidence—not that the district court’s competency determination was arbitrary,
capricious, or whimsical as is necessary for us to conclude the district court abused its
discretion. See Weidner, 437 F.3d at 1042 (quoting Moothart, 21 F.3d at 1504-05).

To the contrary, the record provides a reasonable basis for finding Defendant
mentally competent by a preponderance of the evidence. Dr. Gilbert testified that
Defendant “did not appear to be suffering from any severe mental illness or cognitive
deficits” and that “the evidence suggesting that he was competent outweighed the
evidence suggesting that he wasn’t.” Through observation, Dr. Gilbert concluded that
Defendant “was most likely competent.”

Dr. Gilbert also gave the district court direct evidence of Defendant’s ability to

understand the nature of his legal proceedings. Dr. Gilbert testified that Defendant

6
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“talk[ed] about getting a different attorney and the reasons why he wanted a different
attorney.” Dr. Gilbert also testified that Defendant expressed his “understanding that he
was facing . . . some serious charges or was having to deal with legal consequences and
was worried about self-incrimination and didn’t want to talk to anyone other than an
attorney who would keep it private,” and that Defendant understood that Dr. Gilbert
could not keep their conversations private.

The record also indicates that Defendant appeared before the district court many
times between his initial appearance in 2016 and his mental competency hearing in 2021.
Because a defendant’s behavior and demeanor play central roles in a competency

determination, we hesitate to pierce the observation-informed decisions of the district

court, wielding only a cold appellate record. See United States v. Cornejo-Sandoval, 564

F.3d 1225, 1234 (10th Cir. 2009) (quoting United States v. Prince, 938 F.2d 1092, 1095

(10th Cir. 1991)).

Defendant highlights Dr. Gilbert’s suggestion that Defendant could “be sent to a
federal medical center” for “at least four months, a longer period of time, where he could
be assessed by a larger team of experts.” But two contextual concerns constrain the
efficacy of this testimony. First, Dr. Gilbert made this statement in response to the
Government’s question about what “[t]he next step would be . . . if the court should
decide that [Defendant] needed more assessment.” (Emphasis added). Because the
district court determined it did not need additional assessment to rule on Defendant’s
competency, Defendant’s best evidence relies on a premise the district court rejected.

Second, we do not doubt that psychiatrists would produce more accurate results with

7
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longer observation—the law of large numbers almost certainly supports this proposition.
But we are not persuaded that the mere opportunity for an increase in statistical accuracy
obviates the district court’s discretion. The district court’s conclusion that no reasonable
cause existed to believe Defendant was mentally incompetent was well within “range of
possible outcomes sustainable on the law and facts,” and we therefore defer to the district

court’s exercise of discretion. Shook v. Bd. of Cnty. Comm’rs, 543 F.3d 597, 603 (10th

Cir. 2008) (citing United States v. McComb, 519 F.3d 1049, 1053 (10th Cir. 2007); Big

Sky Network, Ltd. v. Sichuan Provincial Gov’t, 553 F.3d 1183, 1186 (10th Cir. 2008)).

And if the district court could reasonably conclude no reasonable cause existed to believe
Defendant was mentally incompetent, it could not have abused its discretion by not
ordering a second evaluation.

Thus, the district court did not violate Defendant’s procedural due process rights
under the Fifth Amendment. Because Defendant’s substantive due process claim

depends on his procedural due process claim, we further conclude that that the district

3 Defendant also argues that the district court abused its discretion because
retrospective competency hearings are generally disfavored. We need not commend
or condemn retrospective competency hearings because Defendant’s competency
determination was prospective, not retrospective. As the district court’s order
clarifies, the hearing and competency proceedings determined only whether
“[Defendant] presently is competent for this criminal proceeding to continue.”

(Emphasis added.)

10
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court did not violate Defendant’s Fifth Amendment substantive due process rights.
McGregor, 248 F.3d at 952 (citing Walker, 167 F.3d at 1343-44).
B.

Until he filed his reply brief, Defendant’s appeal asserted error based only
upon the district court’s pre-sentencing competency hearing. But in his reply brief
and during oral argument, Defendant presented a new argument—that the district
court violated his due process rights by not ordering a competency hearing before or
during trial. We must reject this belated theory because Defendant waived the issue

on appeal. See Reedy v. Werholtz, 660 F.3d 1270, 1274 (10th Cir. 2011) (quoting

M.D. Mark, Inc. v. Kerr-McGee Corp., 565 F.3d 753, 768 n.7 (10th Cir. 2009)) (“[A]

party waives issues and arguments raised for the first time in a reply brief.”).

Defendant asks us to consider this issue on plain-error review, but such review is
not available to Defendant because he waived, rather than forfeited, this argument.
Forfeiture concerns our authority under Federal Rule of Criminal Procedure 52(b) to

consider arguments not raised before the district court, provided the appellant requests

plain-error review in either his opening or reply brief. United States v. Leffler, 942 F.3d

1192, 1200 (10th Cir. 2019) (citing United States v. Courtney, 816 F.3d 681, 683-84

(10th Cir. 2016)). But where an appellant does not raise the issue in his opening brief, he

waives the issue, and we cannot review it. See Abernathy v. Wandes, 713 538, 552 (10th
Cir. 2013) (explaining that discretionary plain-error review under Rule 52(b) permits

review despite “lack of preservation™). To allow Appellant to make this argument for the

11
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first time in his reply brief “would be manifestly unfair to the [Government] who, under
our rules, has no opportunity for a written response.” Hill v. Kemp, 478 F.3d 1236, 1251

(10th Cir. 2007) (quoting Headrick v. Rockwell Int’] Corp., 24 F.3d 1272, 1278 (10th

Cir. 1994)). Here, Defendant waived appellate review of this issue by failing to assert it
in his opening brief. So we do not consider whether the district court violated
Defendant’s due process rights by not ordering a competency hearing before or during
trial.
III.
Defendant also claims the Government violated his Sixth Amendment right to a
speedy trial. We review Sixth Amendment speedy trial claims de novo, accepting the

district court’s factfinding unless clearly erroneous. United States v. Hicks, 779 F.3d

1163, 1167 (10th Cir. 2015) (citing United States v. Banks, 761 F.3d 1163, 1174-75

(10th Cir. 2014)).
A.

As a preliminary matter, the Government argues that Defendant did not preserve
his speedy trial claim for appeal and we should review for plain error.* We disagree. A
party preserves an issue for appeal by clearly “alert[ing] the district court to the issue and

seek[ing] a ruling.” U.S. Aviation Underwriters, Inc. v. Pilatus Bus. Aircraft, Ltd., 582

* Because Defendant has not argued for plain-error review in either brief, we
would consider the issue waived and unreviewable if Defendant failed to preserve the
issue for appeal. Leffler, 942 F.3d at 1196, 1198 (holding that appellants must request
plain-error review of unpreserved issues). Thus, even though Defendant is not entitled to
relief under either standard of review, we must decide which standard of review applies.

10
12
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F.3d 1131, 1142 (10th Cir. 2009) (quoting Ecclesiastes 9:10—11—12, Inc. v. LMC Holding

Co., 497 F.3d 1135, 1141 (10th Cir. 2007)). Defendant unmistakably alerted the district
court to his Sixth Amendment speedy trial rights and sought a ruling. In his first motion
to sever, Defendant argued that the district court should “sever his trial from the
prosecution of others” because he had a “right to speedy trial under the Sixth
Amendment” which would be prejudiced by the denial of his motion. Defendant also
argued the district court should sever the trials because “[c]ontinued delay prejudices
[Defendant]’s right to a speedy trial under the Sixth Amendment.” When Defendant
renewed his motion to sever, he reminded the court that he was doing so “to pursue his
request for a speedy trial.” In each instance, Defendant invoked his Sixth Amendment
right to a speedy trial. Because Defendant raises the same right on appeal, we hold that
Defendant preserved this issue.
B.

The Speedy Trial clause of the Sixth Amendment provides that “[i]n all criminal
prosecutions, the accused shall enjoy the right to a speedy and public trial.” U.S. Const.
amend. VI. As a threshold for speedy-trial analysis, Defendant must first show that the

delay between his arrest and trial is “presumptively prejudicial.” Doggett v. United

States, 505 U.S. 647, 651-52 (1992) (quoting Barker v. Wingo, 407 U.S. 514, 530-31

(1972)). A delay that “approaches one year” is presumptively prejudicial. Id. at 652 n.1.

11
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The Government concedes that the delay between Defendant’s arraignment and trial is
presumptively prejudicial and sufficient to trigger speedy-trial analysis.
To determine whether a delay violates a defendant’s Sixth Amendment speedy-

trial right, we balance the four factors from Barker v. Wingo: “(1) the length of the delay;

(2) the reason for the delay; (3) the defendant’s assertion of his desire for a speedy trial;

and (4) . . . whether the delay prejudiced the defendant.” United States v. Seltzer, 595

F.3d 1170, 1176 (10th Cir. 2010) (citing Barker, 407 U.S. at 530). No one factor is
determinative. Barker, 407 U.S. at 533.

Length of delay: We assess how much the period between arrest and trial exceeded
the minimum necessary: the greater the Government’s delay, the heavier this factor
weighs in Defendant’s favor. Seltzer, 595 F.3d at 1176 (citing Doggett, 505 U.S. at 652).
Because a one-year delay reaches the upper limit of “ordinary,” Defendant’s 1,196-day
delay between arraignment and trial is substantial. Id. (citing Doggett, 505 U.S. at 652)
(“Two years is twice the time presumed to be ordinary.”) Thus, we conclude that this
factor weighs in Defendant’s favor.

Reason for delay: We engage in a two-part inquiry, asking (1) why the delay
occurred, and (2) whether the government bears the responsibility for the delay. See
Doggett, 505 U.S. at 657. This factor weighs against the Government insofar as the

Government contributed to the delay. Id. But if the government “present[s] acceptable

12
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reasons for the delay” we will hold this factor weighs against Defendant. United States v.
Margheim, 770 F.3d 1312, 1326 (10th Cir. 2014).

The Government presents acceptable reasons for delaying Defendant’s trial.
Defendant concedes that he agreed to the delays between his arrest and the motions
hearing scheduled for May 8, 2017, waiving his speedy trial rights for this period.
Indeed, Defendant acquiesced and personally contributed to the delays preceding May 8,
2017.

The district court set Defendant’s trial to begin on November 6, 2017. But one of
Defendant’s codefendants sought a continuance, prompting the district court to
reschedule the trial for August 13, 2018. And then another codefendant moved for a
continuance, prompting the district court to again reschedule the trial for June 3, 2019.
Although Defendant opposed both continuances, we conclude that the reasons for the
delay weigh against Defendant. This Barker factor weighs for a defendant only where
the government bears responsibility for the delay, and here a codefendant, not the

Government, caused the delay. See United States v. Batie, 433 F.3d 1287, 1291 (10th

Cir. 2006). We have consistently held that delays caused by codefendants are not

attributable to the government and weigh against defendants. E.g., United States v.

Keith, 61 F.4th 839, 853 (10th Cir. 2023); Margheim, 770 F.3d at 1327-28; United States
v. Tranakos, 911 F.2d 1422, 1428 (10th Cir. 1990). This factor, therefore, weighs against
Defendant.

Assertion of right: Our assessment under this factor is a question of timing—*[t]he

sooner a defendant raises the speedy trial issue, the more weight this factor lends to his

13

15
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claim. This factor weighs against a defendant who . . . waits for months to assert his

speedy trial right.” See United States v. Larson, 627 F.3d 1198, 1208 (10th Cir. 2010)

(citing United States v. Toombs, 574 F.3d 1262, 127475 (10th Cir. 2009)). Although

Defendant adequately preserved his speedy trial right, he did so belatedly. The record
establishes that Defendant first asserted his Sixth Amendment speedy trial right in his
motion to sever on May 9, 2017, meaning Defendant did not assert this right for 441 days
after his arraignment. Defendant also agreed to postpone his trial scheduled for April 22,
2016, and, by his own admission, Defendant did not object when the district court
decided it would set a trial date on May 8, 2017—necessarily accepting a trial date after
this date. We are not persuaded by Defendant’s assertion of his speedy trial right because

he “sat on his hands” for well over a year and contributed to the delay in the meantime.

United States v. Abdush-Shakur, 465 F.3d 458, 465 (10th Cir. 2006); see United States v.

Garcia, 59 F.4th 1059, 1069 (10th Cir. 2023) (concluding the third Barker factor weighed
against the defendant where he waited eight months after indictment to invoke his

speedy-trial rights); Tranakos, 911 F.2d at 1429 (citing United States v. Loud Hawk, 474

U.S. 302, 314-15 (1986)) (“We are unimpressed by a defendant who moves for dismissal
on speedy trial grounds where his other conduct indicates a contrary desire.”). We hold
this factor weighs against Defendant.

Prejudice: Defendant bears the burden to show he suffered prejudice because of
the delay. Seltzer, 595 F.3d at 1179 (quoting Toombs, 574 F.3d at 1275). We have held
that a six-year delay is per-se prejudicial if it is attributable to the government. Hicks,

779 F.3d at 1168 (citing Doggett, 505 U.S. at 657-58). So, Defendant must “make a
14
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particularized showing of prejudice” because the period of Government-attributable delay
is less than six years. Id. at 1169. We assess whether Defendant suffered prejudice
considering the three interests the speedy trial right protects: (1) preventing oppressive
pretrial incarceration; (2) minimizing the accused’s anxiety or concern; and (3)
minimizing the likelihood of impairing the defense. Toombs, 574 F.3d at 1275 (citing
Barker, 407 U.S. at 532).

Defendant makes a sole assertion of prejudice: that the naturally oppressive nature
of pretrial incarceration was exacerbated by his lack of prior incarceration experience,
separation from family, back pain, and adjustment disorder. We reject Defendant’s
premise. Announcing that pretrial incarceration is oppressive does not make it so. As
we’ve held before, pretrial detainment is not presumptively prejudicial, and we cannot
hold that Defendant’s subjugation to pretrial detainment was prejudicial absent a
particularized showing of prejudice. Hicks, 779 F.3d at 1169. Further, “without
evidence that the defense was hindered as a result of the delay, the fourth Barker factor

simply cannot weigh in [Defendant’s] favor.” Garcia, 59 F.4th at 1071. Because

Defendant has made no such showing, we conclude Defendant has failed to show
particularized prejudice. This factor weighs heavily against Defendant. See id. at 1069
(quoting Margheim, 770 F.3d at 1329) (“[F]ailing to specify prejudice will ‘eviscerate the

defendant’s claim.’”).

In sum, having weighed the Barker factors, we conclude that the Government did
not violate Defendant’s Sixth Amendment right to a speedy trial.

AFFIRMED.
15
17
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Angel Landa-Arevalo, by undersigned counsel, submits his

opening brief, and states to the Court as follows:

PRIOR OR RELATED APPEALS

None.

JURISDICTIONAL STATEMENT

Appelléant was charged in an indictment in the United States
‘District Cgourt for the District of Kansas (Record on Appeal,
Volume I ;ét page 49). A jury found him guilty on two felony
counts. Jﬁdgment (I:528) (see attached) entered on June 13, 2022.
A timely hotice of appeal was filed that same day (I1:535). The
district co;urt had jurisdiction pursuant to 28 U.S.C. Sect. 1231.
‘This Couft has jurisdiction pursuant to 28 U.S.C. 1291.

STATEMENT OF THE ISSUES

Procedural and substantive competency claims. Both the trial

Jjudge, tho refused to have Appellant evaluated either prior or
fduring trifal, and the separate sentencing judge, who conducted a
post-trial Scompetency hearing 20 months after the trial following a
‘cursory mfental evaluation of Appellant, committed procedural

‘error. They both failed to recognize a bona fide doubt about

19



Appelliate Case: 22-3133 Document: 47-1  Date Filed: 01/18/2023 Page: 58

proceedings against him,” but did not address Appellant’s obvious
deficient language skills articulated by the government nor his
total inability in court to argue any legal issue set out in any of his
pro se filings. Ultimately, the district court concluded that |
Appellant’s lack of cooperation with his lawyers was “purposeful”
and not the product of mental illness.

In an order issued April 28, 2022 (I:462) (attached), the district
court similarly concluded Appellant had been competent to stand
trial some 23 months earlier. Even though the government
attorney’s and two attorney’s who had represented defendant had
told the trial judge that a competency evaluation should be
conducted, the district court held that “by letting the case proceed
to verdict, the trial judge concluded Appellant was competent
despite (his) outbursts” during the trial. The district court did not
discuss Appellant’s bizarre behavior during the trial, where he
physically recoiled every time his trial counsel Morgan attempted
to interact with him. The district court simply said Appellant’s
outbursts “don’t come close” to the defendant’s behavior in United

States v. Williams, 113 F.3d 1155 (10t: Cir. 1997).

52
20
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Argument: The Supreme Court has held 'that the “crlmmal

trial of an incompetent defendant ViOIates due process.” Medina v.
California, 505 U. S. 437, 453, 112 S. Ct. 2572 (1992). The
“prohiibition is fundameni:;al to an adversary system of justice.”
Drope v. Missouri, 400 U.S. 162, 172, 95 S.Ct. 896 (1975). “(A)
person whose mental condition is such that he lacks the capaeity
to understand the nature .and object of the proceedings against
him, to consult with couneel, and to assist in preparing his defense
may not be subjected to a ;trial.” Id., 400 U.S. at 171.

A trier of fact must confsider “whether (a defendant) has
sufficient present ability tfo consult with his lawyer with a
reasonable degree of ratiognal understanding — and whether he has
a rational as well as factual understanding of the proceedings
against him.” Dusky v. United States, 362 U.S. 402, 402, 80 S. Ct.
788 (1960). “That defendant can recite the charges against (him),
list witnesses, and use legal terminology are insufficient” to
demonstrate he had a rational, as well as factual, understanding
of the proceedings. United States v. Williams, 113 F. 3d 1155,

1160 (10tk Cir. 1997). See also Pate v. Robinson, 383 U.S. 375, 86

56

21
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S.Ct. 836, 842 (“colloquies with the trial judge” held insufficient to
avold a competency inquiry).

Competency claims can raise issues of both substantive and
procedural due process. United States v. Walker, 167 F.3d 1339,
1343 (10tk Cir. 1999). “A procedural competency claim is based
upon a trial court’s alleged failure to hold a competency hearing,
or an adequate competency hearing, while a substantive
competency claim is founded on the allegation that an individual
was tried and convicted while, in fact, incompetent.” McGregor v.
Gibson, 248 F.3d 946, 952 (10th Cir. 2001) (en banc). If a
procedural competency claim is found valid, “the situation is
arguably analogous to that in which no competency hearing has
taken place” and may entitle a defendant to substantive relief as
well. Walker, 167 F.3d at 1345.

To prevail on a procedural competency claim, an appellant
“must raise a bona fide dbubt regarding his competency to stand
trial at the time of conviction.” McGregor, 248 F.3d at 953. This
standard is “whether a reasonable judge situated as the trial court

judge...should have experienced doubt with respect to competency
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to stand trial.” Id. See also Drope, 420 U.S. at 180, (the evidence
presented by petitioner “created sufficient doubt of his competence
to stand trial to require further inquiry on the question”). The
failure to observe procedures adequate to protect a defendant’s
right not to be tried or convicted while incompetent to stand trial
deprives him of his due process right to a fair trial. Pate, 383 U.S.
375, 385. “(O)nce a doubt is raised, the court cannot dispel it
simply by relying on contrary evidence.” Sena v. New Mexico
State Prison, 109 F.3d 652, 655 (10t Cir. 1997). A defendant is
entitled to relief “if the trial court ignored evidence that, viewed
objectively by a reasonable judge, raised a bona fide doubt as to a
petitioner’s competency.” Walker, 167 F.3d at 1345.

Factors that may be considered in evaluating a defendant’s
competency include “irrational behavior, demeanor at trial, any
prior medical opinion, evidence of mental illness and any
representations of defense counsel.” United States v. Herrera, 481
F.3d 1266, 1272 (10thCir. 2007). “Defense counsel is often in the
best position to determine whether a defendant’s competency is

questionable.” Id., at 1273. Indeed, where both defense counsel
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and government counsel recommend a competency evaluation,
added weight has been found to justify the examination. United
States v. Ramirez, 304 F.3d 1033, 1035 (10tk Cir. 2002). (“The
government’s argument is tempered by its lack of opposition to the
motion”). This court examines the “totality of circumstances” in
evaluating whether the trial court “failed to give proper weight to
the information suggesting incompetence which came to light
during trial.” McGregor, 248 F.3d at 955 (quoting Drope, 420 U.S.
at 179).

Personality disorders involving otherwise functioning adults
often present difficult psychological problems that take time to
work through. “Schizotypal Personality Disorder involves a
pattern of social and interpersonal deficits marked by reduced
capacity for close relationships, perceptual distortions and
eccentricities of behavior.” United States v. Bauman, 2008 WL
2560706 (D. Kan. June 26, 2008) at *3. Bauman had a factual
understanding of the legal system and its charges against him. Id
at *7. His psychological assessment found that his disorder

“prevents him from rationally considering his attorney’s advice or
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cooperating with his attorney to produce information which is
relevant to his defense.” The court ordered a four-month
assessment and treatment plan. The only difference between
Bauman and Appellant is the amount of time the district court
found necessary to address the defendant’s condition.

Other courts have struggled with defendants exhibiting similar
personality disorders. In Drope, the Supreme Court recognized
“the uncertainty of diagnosis in this field and the tentativeness of
professional judgment.” Id., 420 U.S. at 176. In Lafferty v. Cook,
949 F.2d 1546 (10t Cir. 1991), where a defendant suffered from a
paranoid delusional system, the court stated that “this kind of
illness (is) so very difficult to recognize by just untrained people.”
Id., at 1555. “A defendant suffering from this illness may
outwardly act logically and consistently but nonetheless be unable
to make decisions on the basis of a realistic evaluation of his own
best interests.” Id.

A defendant’s prior head trauma requires special caution. In
Pate, the defendant was hit on the head by a brick as a child, and

thereafter began exhibiting irrational behavior. 386 U.S. at 378.
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See also McGregor, 248 F.3d at 956 (defendant shot in the head
several years prior to trial with bullet fragments still lodged in his
head), United States v. DiGilio, 538 F.2d 972 (3v4 Cir. 1976)
(organic brain injury of traumatic origin). The Defendant’s car
accident that resulted in his unemployment, even though he had
previously held white collar positions requiring education, should
have caused both the trial judge and the sentencing judge to insist

on a comprehensive neurological examination, which was never

done.

> {3

Another red flag should exist when the psychologist’s “report
itself underscore(s) the element of doubt by hedging its
conclusions and recommending further treatment.” Sena, 109
F.3d at 355. In this case, Dr. Gilbert asked for more time to
conduct her evaluation, but the district court denied it. She
recommended the four month FMC program.

Finally, both this court and the Supreme Court call into
question retrospective competency exams. The one involving
Appellant took place more than 20 months after his trial. In

Dusky, the Supreme Court noted the passage of more than a year

61

26



Appellate Case: 22-3133 Document: 47-1  Date Filed: 01/18/2023 Page: 68

was problematic. Dusky, 362 U.S. at 402. In Pate, the Supreme
Court said six years after the trial was simply too much. Pate, 86
U.S. at 387. In McGregor, this court held, “Retrospective
competency hearings are generally disfavored.” 248 F.3d at 962.
The only witness in the competency hearing who had been at the
trial was Morgan, whose testimony unequivocally was that
Appellant was not competent. The district court simply ignored
her testimony.

The district court committed an abuse of discretion in finding
thaf a more extended evaluation of Appellant was not called for.
Appellant had been diagnosed with an adjustment disorder that
should have been short term but had not resolved itself after five
years. He had no actual contact with his family and no
medication to treat his anxiety. His irrational behavior increased.
He became mistrustful of everyone in the judicial system: he
began to equate every inaccurate representation made to him,
first by his lawyer, then the judge and even the psychologist, as a
“lie.” He refused to discuss a plea offer that no rational person in

his situation would reject. This court has held, in United States v.
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Montoya, 85 F. 3d 641 (table), 1996 WL 229188 *2, that “a
defendant’s decision not to accept a plea bargain is relevant to the
competency determination.”

The best he could do was parrot legal terms; his pro se legal
pleadings could not have been his own work. Appellant made a
fool of himself in front of the jury, then scooted away childishly
any time his lawyer tried to discuss his case with him.

Dr. Gilbert testified she believed extended evaluation would-
not only make possible an essential neurological assessment, but
it would also give time to build rapport with Appellant to help
determine whether he had just a passing mental abnormality, or
whether he had a serious mental disease or cognitive disorder. All
three defense lawyers that the district court stated were “some of
the best criminal defense lawyers in the city,” as well as the
prosecutor himself, argued that the limited mental evaluation
conducted under 18 U.S. 4247, allowing for a maximum 45-day
evaluation, had been insufficient to assess Appellant’s

competency. The district court gave no explanation why it ignored
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Courts fa(;ed with similar defendants have found that competency
examinations should take place. Pate v. Robinson, 383 U.S. 375
(1966), MicGregor v. Gibson, 248 F.3d 946 (10th Cir. 2001) (head
trauma céses) and United States v. Bauman, 2008 WL 2560706
(D. Kan. june 26, 2008) (personality disorder case).:; The district
court’s bejief that competency examinations are only required
when a défendant claims there are “voices being sai_d” (II1:153)
exemplifiejas a disconnect with the serious mental he:alth issues
posed by Appellant that were articulated by Dr. Gilbert and which
sﬁpported further evaluation.

. The Government Waived Its Argument
Opposing Further Competency Evaluations

In the histrict court, the Government supported both a pre-trial
competen_éy evaluation, then later a “more fulsome” four-month
evaluatiorjl. The Government cites United States v. Olano, 507
U.S. 725 61993) in addressing whether a party has waived an
issue on afppeal by its conduct before the district coﬁrt. In
Ramirez, i;his court held the government’s support for a

competen¢y evaluation before the district court, at a minimum,

30



Appellate Cfase: 22-3133 Document: 71 Date Filed: 06/30/2023 Page: 13
“tempered” its opposition to such an evaluation on appeal. Id.,
304 F.3d at 1335.

Waiver is the “intentional relinquishment or abandonment of a
known right.” Olano, 507 U.S. at 733. After Appellant’s counsel
Morgan moved for a competency evaluation before trial, the
Governme}ant agreed: “Out of an abundance of caution...that the
court stay these proceedings, and evaluate the defendant or have
him evalugated. What is the harm in that?” (II1:137). The
Government similarly told the successor judge after Dr. Gilbert

testified, {T think there are unavoidable deficiencies in this

evaluation. A more fulsome evaluation could be made” (1:379).
The Goveljrnment should be required to abide by the rules it cited
in its own cases urging waiver. United States v. Vasquez-Alcarez,

647 F.3d 973 (10tk Cir. 2011) (“We recently explained that if the

theory was intentionally relinquished or abandoned in the district
court, we ﬁspally deem it Waived and refuse to consider it.”). The
Governm(:anﬁ argued in the district court that both an initial and
second ev alﬁation should be conducted. The Goverhment should

be prohibi ted from arguing otherwise now on appeal. If a surreply
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