APPENDIX A



FILED

03/09/2021
Bowen Greenwood
DA 19-0057 O ATE OF MoNTARA.
Case Number: DA 19-0057
IN THE SUPREME COURT OF THE STATE OF MONTANA
2021 MT 61N B

B

DAVID W. NELSON,
Petitioner and Appellant,
V.
STATE OF MONTANA,

Respondent and Appellee.

APPEAL FROM: District Court of the Third Judicial District,
In and For the County of Powell, Cause No. DV-18-15
Honorable Ray J. Dayton, Presiding Judge
COUNSEL OF RECORD:
For Appellant:
David Wayne Nelson, Self-represented, Deer Lodge, Montana
For Appellee:

Austin Knudsen, Montana Attorney General, Mardell Ployhar, Assistant
Attorney General, Helena, Montana

Kathryn McEnery, Poweil County Attorney, Deer Lodge, Montana

Submitted on Briefs: November 12, 2020
Decided: March 9, 2021

Fi}éd: | @r—- /

Clerk \




Justlce D1rk Sandeﬁlr dellvered the Oplnjlcn Qf the Court . e e
TL, . Pursuant to Section I, Paragr ?p}l_s_?(?):eesM?,r‘tﬁ?a;;5‘,‘1?’?6"»‘9 Court Internal Operating
Rules, we degide this case by memorandym opinion. It shall not be cited and does not,
serye.as precedent.. The case title, cause pumber, and disposition shall be inclyded in our
quarterly.list of poncitable pases published in the Pacific Reporter and Moptana Reports.,
12 David Wayne Nelson appeals the.J anuary 2019 Judgment of the Montana ;l:nird?

Judicial Disurjct Court, Powell County, denying his petitioi for POS'W,‘?QX%‘?@"“ relief {rom

h1s 2017 conv1ct10n on two counts of Dehberate Hom1c1de ‘We afﬁrm ST

-,\,. : LT BN S S

13 . In 2015, the State charged Nelson with felony Theft, two, counts, of Deliberate
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Homicide, and two counts of felony Obstructing Justice based on allegations that he stole,
seventeen 100;ounce silver. bars belonging fo Gregory Gianngnatti, later, murdered

Mr. Giannonatti and his mother (Beverly) when confronted about the theft, and, then;

concealed thelr bod1es and the other ev1dence of the crimes to aV01d arrest and p;osecutlon

subsequently re-painted the bathroom where th;,e,t _rlnlurder_sﬂ.‘o'(_:(‘:,ugre_dg,_'_an,c};i Wi!tngrewjthe,
progpeds of his sale of the stolen silver (826,000) from a joint account for delivery to him, .
The Powell Copny Sheritf recommended no charges against.the wife, however, based on
his view that the investigation indjcated that she did so without knowledge of Nelson’s

crimes.

TLERT AL wdbaerh oo T e s e Tal coIT Aty e et

T4 .. After initial denials following his arrest, Nelson eventually confessed, that he had..
indeed stolen the silver bars, murdered the mother and son, and concealed the evidence as
charged, , He emphatically asserted, however, that his wife had no knowledge of or

.
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involvement in any of his crimes. ‘While incaré'e}ét'ed ‘after coﬂfe’ésiﬁg;'Nélson asked io
speak with the Sheriff én several occasions out of coricetn for his wife to verify that the
State would not prosecute;her' and to re-emphasize that she had no knowledge of or
invofvé;n‘eni in his crlmes Unprom;')ted, Nélsbn told the Sheriff tHat he would ot ‘plead
guilty if the Stite 'Was going to ﬁroéeéﬁfe his wife. The Sheriff theri passed on Nelson’s
statements to the County Attorney. R S

9% By corréépondence to Nelson’s countel in 'Febf{fai'y 2016, the Couhty A’c&)rney
tendered an initial pléa offer proposing that Nélson plead guilty to both homicides and the
theft in return for dismissal of the obstriction éhargesand a State recommendation for life
sentences on the ﬁdmiéides; '10 years on the théft, and no State récomiriendation as to

whether the sentences would run consecutively or ‘concuirently. Based on the available

P

investigative information, the offer further stated that: '
* [the State] would [also] agree not to pursue pbtenti;al"cdnt'erﬁpjléiféd"'éhai"ge's against’

[Nelson’s wife] for Accessory to the Theft [regarding] her w1thdrawal of the funds
from the bank, [and] Obstructing Jiistice [regardlng the] pamtlng [of] the bathroom.

Neélson did not adcepf'tﬁé State’s initial offer. s T

96  However, in September 2016, Nélson accepted a latet offér from thé State calling”
for him to plead gu‘il‘lty.‘to' the homicidés in return fof dismissat of the theft and obstructing

charges ‘and a State recommendation for concurrent Tifé sentences on the homicides with

no recommendation for a parole restriction. Unlike the initial plea offer, the September

2016 agreement did not include thefhofl-broséc’uﬁdﬁ of Nelson’s wife as part of the stated

contract “consideration. ' The written 'ég’rée’ﬁ'ler’iﬁ ‘and ’coﬁclii"ré;rltly";éx'éculted“ writteti’
acknowledgement of waiver of rights, clearly and"” compréhensively stated and
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acknowledged Nelson’s unequivocal understanding of  the full compl/eme'nt’_"of ‘his_trial

J A I G
rights, the waiver effect of his contemplated guilty plea (including, inter alia, waiver of the .
ST a] s TE T S T TR T e D e T L T e e T
right to appeal), as,well as the parties, terms, and effect of the agreement (including the_

rrght to w1thdraw h1s plea prlor to sentencmg if the court was 1ncl1ned to dev1ate from the

W i 2y

agreement) The change oﬁplea documents_ further included express assertlons by Nelson

PO DA 2h G
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that the agreement was, llmlted to 1ts eXpress ! terms w1th no other prom1ses or mducements ‘

AT :
(hat e extered, nto, 1t voluntayily, Withous, freat, x. osrgion, and, (hat, he had adsguate

opportunity to consult with his counsel and was sat1sﬁed withi the representation r’e_ceiyed; ,
Atthe change o plea haring on September 6, 2016, Neson appeared wih counsel, made,
I SOmpLCL T AV OER e Spen cllogey with ot
1];7‘ .. Prlor to sentencmg, both partles ﬁled sentencmg memoranda recommendmg that.‘
the court sentence Nelson in accordance w1th the tenns of the plea agreement However
both memoranda noted and acknowledged that hfe sentences under § 45 5 102(2), MCA
inhernty inlude @ 30;yearparl oigvilyresticionas 8 mater of v, rgardes o
thegltlat:;l’(; of an .express. parole restrictlon :in:_theﬂs{e__ntence irnposﬁe}d by thecourt See
§ 46:23-201(4), MCA. At sentencing in March 2017, both parties. recommended.
concurrent life sentences on the homlcldesm accordance w1ththe ‘Pl_ea ragreetnent, wlth

acknowledgment that they necessarily included inherent. 30-year parole eligibility. .

restrictions as a matter of law._,Howeyer, xin_ response to the stated V,ictims_’v,family concern
S I ) P T T D S S P 40 O S T C N S e T SIS T U D

: T BE _— S T : -
! The agreement expressly noted however that the waiver of the rlght to appeal d1d not mclude
waiver of the right to appeal based on a challenge of the voluntariness of the plea. - )
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for assuranee that Nelson not be eligible for earlier parole, the District Court indicated its
inclination to irnoose an expfeSS"3(5-yeaf parole:fé§tfietion on the concurrerit life séntencés
and thus inquired of defense counsel as to whether the express parole restriction wéuld
constitute & niateriai“éeviation from the terms of 'the'plea "ag'rezem‘ent in hght of the
reduindant festritftion imposed 4s an inhefent matter of law by § '4'6-23-2’01(4),;M6A. ‘Upon

conéultatidn, Nelson responded throngh counsel that it Would niot. The District Coutt thus

sentericed him to serve. concﬁrfent life tering o the deliberate homicides; with vexioresls" _
30-year parole restrictions on each.’ Neélson did riot appeal. '

1{§ " However; in’ Februaxy 2018, he ~ﬁled\a | p?b se nei'titiori-ilfor;postcontlietion relief

alleging that his 2017 conviction and senténice were ‘invalid because: (1) the expréss

30-year parole restriction constitiited 4 breach of the ‘pled agfeeﬁent;' ) 'his.'ggui'lty' plea

wils involuntarily coerced by State threats to prosecute his wife based '6n her affer-the-fact

involvement in his ‘criimes: and (3) he received ineffective assistanés of cdtnsel (IAC)Y
based on counsel’s failure to preserve his fight’ to Ap’pé‘al the express’ 30-year parole

réstriction. * The Distriét Court ordered a State feéponse and further ordered Nelson’s
counsel to réspond to the IAC claim pursuant to In re Petition of Gillham, 216 Mont‘.‘279,‘

704 P.2d 1019 (1985). In 'J:anuary 2019, upon conisideration of the facts of record, the

Dfstrict Court denied the pet;i:tion.' Nelson appealsi;ﬁro‘ se. o

99" " A person convicted “of dn dffense in a céurt of récord who has 1o adediiate remedy

of appeal and who claims” that his conviction oceurred in violation of the consfitution of
the Umted States State of Montana or Montana law may ﬁle a verified petltlon “to vacate[]

for] set aside” the conviction. Sectlons 46-21- 101(1) and 103 "MCA." However the
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pet1t1oner has the burden of showmg the asserted 111ega11ty by a preponderance of the

P3d 1,1}53?; Ellenburg V. ,Chase, 2004 MT 66,“1[ 12, 320:Mont., 315,M‘8_.7 P._3dk4735_Szfq_t_e. V.
Cobell, 2004 MT 46, | 12, 320 Mont. 122, 86 P3d20 .Upon prdering a state response and
<;onsifiera.ti9n of the parties’ ,fa_cmalt, Showi;}g% the court may either ?gr.ant,,th,e petition or

.....

MCA; He erman v. Staze, ‘2006 V"‘ 7 ‘ﬂ‘ﬂ 13 and 41-45 330 Mont 107 147 F. 3(1 442
Ellenburg, 7 11-12. The standard of review of a denial of postconylctron rellef is }Whet_he_r}
e ey ot onclsions ofa st and et th precictefings of fct
areclary xroncous n th ight most fayorsbl o th comvition. Wiy . Sate 2008
MT 140,19, 343 Mont, 90, 183 P,3d 861: e Jones, 176 Mont. 412, 415, 578224 1150,
1132 (1978). . Whether the lower gourt corpectly dismissed 2 postconyiction IAC claim
presents a mrxed questlon of lawland fact rev1ewed de noyo. thtlow 1[ 9 State V. T urner,

2000 MT 270 1] 47 302 Mont 69 12 P 3d 934 See also Stnckland V. Washzngton 46§

U.S. 668,698, 104 8. Ct. 2052, 2070 (989, .

L i Ty L A

910 Nelson first asserts that the express 30-year. parole restriction constituted a breach.

of the plea agreement. . However, it is beyond genuine material dispute that ith_e State,

recommended . concurrent. life . sentences on the homicides .as agreed,, without
o . FI S R R oo L B O I T LT S Lo R

recommendation t"or, a court-imposed p_arolje restriction. At,most, the State noted and
< PPOREEL P R -"‘:_,5':7.':;3 B D T A R L K T M I P L A T

acknowledged that pursuant to § 46 23 201(4) MCA the agreed hfe sentences under § 45-

5-102(2), MCA, 1ncl,ude}d, inherent 3Q;year_‘parole restrictions, as a matter of law,,_},, In,
A R e N L P AP A S LD S A L T R T A S U P N
addition to the fact that the court was not a party to the plea agreement, it is further beyond .
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genuine matérial dispute that Nelson was fully aware of the intherent :statutory' parole
restriction and, upon consultation with' counsel, concurred without oi)jécitiéﬁ that the
eXpress restriction éontémplétte’d by the court did not constitute a’matérial dé‘\}ié't"io'n ffdm
the State’s agreed s:ehtgﬁbiﬁg feco‘rmﬁéridétidril Aside from fhé‘fact that the Staté }i.éd'rib
part in ft, Nelson has further failed to demonstfat’é thit the eXpress 3 0-year parole restriction
in’any Ae‘\}é‘r'it’ aeiiied him the benefit of his bargalnwith the State We hold that the District
Court correctly éfincluded tha't'thé express'SG:year 'p;ér;o:le r'és"cr:ictio;ri" did riot constitute a
breach of the plea agreement. e i

q11 ‘Nelson niext dsserts that his guilty plea was involuntarily coerced by State thireats to
prfdi's'écﬁté\ﬁ'is wife, However, it is beyond geﬁuiﬁe material dispute based on the express
language of the plea ‘""‘a'greémélllt, Nelson’s accompanymgwrltten éci(ﬁoWledgemeﬁt of
waiver of rights, and his express statements on colloquy at the change :c;’f{fﬁlea'hé‘é.r,ing that

1

his guilty plea was not coércéd or induced by any State thréat or promlse 10 féfrain'from
prosecuting his wife. " While the State’s initial plé‘é offer’included hon;prbéécutior'l.bf
Nelson’s wife as part of the stated consideration, it is Beyénd génuirie vrrli‘a'te:rié{l;. v(:.iisput;e Oﬁ‘
the fabtual récord that the State included that term in the initial ffér '61ri1);’;at ‘Nelson’s
ufgihé,'fgther than " 6ri thé State’s iddepen&ér'iti'gvbilitioﬁ. It is further’ beyond genuine
métefial’ dispute that Nelson' did nof ‘accept the State’s initil offer and that, in the
sﬁbse(']uéri'tiplea agreemehtrdc:)'(v:uments” 4nd 6n the record at the change of pléa hearing, he
later twice expressly and unequivocally stated and disclaimied that hé Was not if 'arily way
threatened or coerced to pléad guilty and was not indaced to 'plead%ﬁiﬁ}; bgl a\my pfbri'ﬁsé
othér than ds éxpressly provided in the plea agreement.” Aside frofﬁ;'icursbfy assertion,
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Nelson has made no supported factual showing to the contrary. We hold that the District
SN S s A T P T A T S

e

Ciour_t correctly found and concluded that his guilty plea ‘was not coerced or othervyise

oy

1nduced by any State threat or promlse regardlng a potentlal prosecution of h1s w1fe '
1]12 Nel_son ﬁnaiiy asserts that he received IAC based on the failure of counsel to

preserve his right to appeal the express 30-year parole restriction. The Sixth and Fourteenth

Amendments to United States Constitution, and Article II, Section 24, of the Montana
[ UGS SN PR 6 Yol I S SR P I OY L R SEnE Ay T CoL R D
Constitution, simiiarly guarantee the criminal_iy accused the rig'nt to effective assistance of
counsel thtlow 1] 10 State V. McEZveen 168 Mont 500 501 03 544 _P2d 820 821-22

{(

(1975), Strzckland 466 U S at 686 104 S Ct at 2063 (crtmg McMann v. chhardson 397A

U S 759 771 n. 14 90 S Ct 1441 1449 (1970)) However the performance of counsel is

( i --'J{

1neffect1ve only if both constltutionally deﬁc1ent and prejudlcial State V. Herrman 2003
MT 149, 1]. 17, 316 Mont. 198, 70 P.3d 738. Performance of counsel was constitutronally‘
deficient only if 1t “fell below an;_o‘o%ecltl_ve stand_ard of 'reasonalorlentegs measured [by]
pseveﬂiag-pféf?.s.iietél noms” undst the oy o te cicumsiances. Whilow, 20,
Accord Strickland, 466 U.S. at68§§:§9},’ 104 S. Ct. at 42_:0$65.. In turn, \a(_deﬁcient_p_ert‘onnance
was prejudicial only upon a showing of a reasonaole' probability that the outcome Would
have been diffefent but for the deﬁcié;nt‘;performance. Ariegwe v. State, 2012 MT 166,
99 15-16, 365 Mont. 505, 285 P.3d 424; Heath, § 17; Strickland, 466 U.S. at 687, 104 S Ct.

at 2064. The performance of counsel is presumed constitutionaily »eff:ec,,t_i’\{,e_,)a_nd IAC

claimants bear the heavy burden of overcoming the presumptionf Whitlow,ﬁZO-zl,

Strickland, 466 U.S. at 689, 104 S. Ct. at 2065, R Rt
8'.'.',‘
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ﬁ[l?) It is beyond genume materlal dxspute on the. factual record here that Nelson
(l) knowmgly and voluntarlly walved is rrght to appeal by pleadlng gullty, (2) knowmgly
and voluntarrly pled gurlty, and (3) concurred wrth counscl at sentencmg that the express
30-year parole restr1ct10n contemplated by the court d1d not-constltute a materral dev1at1on

from the plea agreement in llght of the redundant 30-year restrlctlon 1mposed as a 3 matier

L TP PO SR I T L L T S T ST PR
of law. Asto prejudice, it is further beyond genuine matenal dispute that Nelson at no time

fequested that counsel attempt an ‘appeal. *Nor has he demonsirated any likelihood of
I B R N N A T T e . N O L
success had he pursued such an appeal, or that he would have contemporaneously sought

i

to wrthdraw his plea hut for the allegcd deﬁcrent performance of counsel Nelson has thus:

made no factual or legal show1ng sufﬁcxent to satrsfy e1ther essentral element of an IAC

clalm We hold that the Dlstrlct Court correctly rej iected the IAC “claim regardmg the rrghtz

o L " ' O { . PN . s
P B Lo € i ,\ 4' R 14 v.,~(_‘_~ b . :‘ :

to appeal

N P s ) [ S CR Sy g T T
914 We hold that the District Court correctly denied Nelson’s postconviction relief

PR - . e
" . ' N PENS I L

. Do e y . } UL TR O 8 L R S L SO
pet1t1on in toto. We decide this case by memorandum opinion pursuant to Section I,

Paragraph 3'(c)?'of ou'r}'Inter:nal -Operating 'Rules.' Afﬁrmed V' L

We'corlcur: Y ' ) ! AN il -
T N T - ‘ ;

/S/ JAMES JEREMIAH SHEA

/S/ LAURIE McK[NNON e e ) y

/S/BETHBAKER R T ,

/S/ INGRID GUSTAFSON e ) | |
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FILED

JAN - & 2019
Y SILL PAULL) °”5’§¥>gﬁm
MONTANA THIRD JUDICIAL DISTRICT COURT,
POWELL COUNTY
)
DAVID WAYNE NELSON, ) Cause No.: DV-18-15
)
Petitioner, )
)
v, ) ORDER DENYING PETITION
) FOR POSTCONVICTIN RELIEF
STATE OF MONTANA, )
)
)
Respindent. )
)

Before the Court is David Nelsorfs petition for postconviction relief, The Court has

concluded that Nelson’s claims are without merit. The petition is therefore DENIED.
Discussion

Nel;on was originally charged with two counts of deliberate homicide, one couni of theft,
and two counts of obstruction of justice after he confessed to murdering Beverly and Gregory
Giannonatti. Nelson plead guilty to two counts of deliberate homicide and was sentenced to two
concurrent life sentences at Montana State Prison with no parole eligibility for 30 years.

The murder of the Giannonatti’s came about after Nelson stole and sold seventeen 100-
ounce silver bars belonging to Gregory and deposited the proceeds into his bank account. When
confronted, Nelson fatally struck Gregory with a hammer over the head several times then

|

strangled Beverly to death with electrical wire. Nelson hid the bodies, hammer, and other

evidence of the murders. The following day Nelson instructed his wife to paint the bathroom

ORDER DENYING PETITION FOR POSTCONVICTIN RELIEF .
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where the murders occuirred, Mrs. Nelson also withdrew thé proceeds from the silver bar sale

from their bank account. Che o e
" While Nelson was in jail awaiting trial, he told Powell County Shériff Scott Howard *

severé.l times that he would nof take a plea deal unless Mrs. Nelson was not prosecuted. Sheriff -

Howard relayed the information to the County Prosecutor who indicated that he did not have a -

basis for charging Mrs. Nelson. The County Prosecutor also sent Nelson a plea offer indicating

that the State would not pursue contemplated chérgeé against Mrs. Nelson baséd on the current ™
information. The final plea offer did not mention prosééuting Mrs. Nelson. ~ - .

The final plea agreement called for Nelson to plead guilty to two counts of deliberate -
homicide. In return, the State would recommend two concurrent life sentences to Montana State
Prison with no parole restriction. Both the Stéte and Nelson fulfilled their obligations at the
change of plea hearing,.

At the change of plea hearing, the Court determined that Nelson was entering his guilty
pleas khowingly, voluntarily, and intelligently; that Nelson was aware of the constitutional and
statutory rights he would waive by entering a plea of guilty, including the right to appeal; that-
Nelson’s change of plea was not the result of coercion; and that Nelson was satisfied with his -~
attorneys. The Court discu;sed that Nelson had the opportunity to withdraw his guiltyplea if the’
Court deviated from the sentencing recommendation and Nelson indicated that he understood.
Nélson' then pled ‘éuilty to two counts of deliberate homicide.

Primf to sentencing, Nelson’s counsel discussed with Nelson the possibility that the Court
may impose a parole restriction. Nelson did not indicate that he wanted to withdraw his guilty - -

.. . s . . B
] B . . . . “ - -y , B -
plea. o - - - S
e e N P
- K . )

ORDER DENYING PETITION FOR POSTCONVICTIN RELIEF



