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A the
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UNITED STATES OF AMERICA,
Plaintiff-Appellee,
versus

VICTOR JAVIER GRANDIA GONZALEZ,

Defendant-Appellant.

Appeal from the United States District Court
for the Southern District of Florida
D.C. Docket No. 1:22-cr-20314-BB-1

Before WILSON, LUCK, and LAGOA, Circuit Judges.
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WILSON, Circuit Judge:

This case requires us to determine whether the Fourth
Amendment contains an in-the-presence requirement for a war-
rantless misdemeanor arrest. While many of our sister circuits an-
swer this question in the negative, most make their conclusion in
passing. Further, both the U.S. Supreme Court and our own circuit
have explicitly declined to broach the issue. However, this case
affords us with an opportunity to clarify a historically murky area
of the law.

After review of common law, sister circuit, and Supreme
Court precedent, we conclude that while an in-the-presence obser-
vation may be sufficient for a warrantless misdemeanor arrest, it is
not necessary under the Fourth Amendment. In other words, an
in-the-presence requirement for warrantless misdemeanor arrests
is consistent with the Fourth Amendment, but not necessarily de-
manded as a prerequisite for constitutionality. We therefore affirm

the district court’s judgment.
I. Background

Around 5:00 a.m., police dispatch sent Officers Sanchez and
Exantus to a residential neighborhood after a 911 complainant re-
ported a “white male casing the area and traveling westbound.”
While Exantus went to speak with the complainant, Sanchez can-
vassed the neighborhood. About a half block away from the com-
plainant’s home, Officer Sanchez saw “a white male walking in the
middle of the street” and told him to stop. This man was Defend-
ant-Appellant Victor Grandia Gonzalez.
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Sanchez approached Gonzalez. He observed that Gonzalez
wore dark clothing, carried a plastic bottle and a backpack, and had
a shiny metal object in his pocket. Sanchez asked Gonzalez if he
lived in the area, to which Gonzalez replied he lived out of his car
at a restaurant eight to ten blocks away. When asked why he was
walking down the street, Gonzalez responded that he thought he
was allowed to do so. Sanchez thought Gonzalez looked sweaty
and nervous, and told him to calm down so the officer could “ask

[Gonzalez] some basic questions.”

Meanwhile, Exantus spoke with the 911 caller at the com-
plainant’s home. He told Exantus that while his wife walked their
dog, she saw a “Latin male” with a backpack in black clothes look-
ing into mailboxes, concealing himself between cars,! and coming
out of a neighbors’ gate where the homeowners were away. The
neighbors had previously been burglarized. After speaking with
the complainant, Exantus was advised that Sanchez had located a
suspect—Gonzalez—and he drove to meet Sanchez a couple

streets down.

When Exantus arrived, he patted Gonzalez down and re-

trieved the shiny metal object from Gonzalez’s pocket—scissors.

! The United States notes that the body-worn camera footage of the conversa-
tion lacks the mail and car concealment statements. Rather, Exantus testified
to these statements at an evidentiary hearing. The United States speculates
they may have come from the dispatch operator, and transcripts from the call
are not in the record. However, the district court found the complainant pro-
vided this information prior to arrest, and Gonzalez does not dispute these
facts coming from the complainant.
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Gonzalez told the officers he was walking because he couldn’t
sleep. Although Gonzalez left his physical identification in his car,
he showed the officers a picture of his identification on his phone,
which listed his home county as 30 minutes from the residential

area.

Based upon both the complainant’s report and officers’ ob-
servations, Exantus arrested Gonzalez for loitering and prowling
under Florida Statute § 856.021, a misdemeanor. Incident to his
arrest, officers searched his backpack and found 37 pieces of sealed
mail belonging to neighborhood residents. Gonzalez admitted he

removed the mail from neighborhood mailboxes.

A federal grand jury charged Gonzalez with four counts of
possessing stolen mail in violation of 18 U.S.C. § 1708. Gonzalez
moved to suppress the mail evidence and statements as obtained in
violation of the Fourth Amendment. Specifically, he argued that
the Fourth Amendment prohibits a warrantless arrest for a misde-
meanor unless committed in an officer’s presence. Gonzalez al-
leged that because the officers only observed him walking down a
street, the warrantless arrest for loitering and prowling under

§ 856.021 was unlawful and the subsequent search invalid.

The district court denied Gonzalez’s motion to suppress
from the bench, finding that the officers had probable cause to be-
lieve Gonzalez committed the misdemeanor offense of loitering
and prowling. Notably, the court stated that the officers may take
the complainant’s observation to match Gonzalez’s description for
arrest purposes under § 856.021. Gonzalez pleaded guilty to one
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count of possessing stolen mail in violation of 18 U.S.C. § 1708. In
exchange, the government dismissed the remaining three counts.
Gonzalez reserved his right to appeal the order denying his sup-
pression motion, with the parties agreeing that the issue was dis-
positive of this case. The district court sentenced him to time

served, followed by two years of supervised release.
Gonzalez timely appealed.

I[I. Standard of Review

Rulings on motions to suppress present mixed questions of
law and fact. United States v. Gonzalez-Zea, 995 F.3d 1297, 1301 (11th
Cir. 2021). We review “the district court’s factual findings for clear
error,” its “application of the law to the facts de novo,” and “con-
strue the facts in the light most favorable to the party that prevailed
below”—in this case, the government. Id. (quotation marks omit-

ted).
III. Discussion

Gonzalez presents two arguments on appeal: (1) the Fourth
Amendment limits warrantless misdemeanor arrests to those com-
mitted in an officer’s presence; and (2) as a result, the officers lacked
probable cause to arrest Gonzalez for loitering and prowling. We

address each claim in turn.
A. The Fourth Amendment’s Requirements

The Fourth Amendment prohibits unreasonable searches
and seizures. U.S. Const. amend. IV. Seizures include warrantless
arrests. Alstonv. Swarbrick, 954 F.3d 1312, 1318 (11th Cir. 2020). In
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turn, warrantless arrests are “reasonable under the Fourth Amend-
ment where there is probable cause,” which “depends upon the
reasonable conclusion to be drawn from the facts known to the ar-
resting officer at the time of the arrest.” Devenpeck v. Alford, 543
U.S. 146, 152 (2004). The question is whether, under the totality of
the circumstances, “‘a reasonable officer could conclude . .. that
there was a substantial chance of criminal activity.” Washington v.
Howard, 25 F.4th 891, 902 (11th Cir. 2022) (quoting District of Co-
lumbia v. Wesby, 583 U.S. 48, 61 (2018)).

Here, the parties debate the scope of this probable cause in-
quiry, specifically the circumstances officers may consider for a
warrantless misdemeanor arrest. Gonzalez contends that the com-
mon law contains an “in-the-presence requirement,” and the
Fourth Amendment cannot be less protective than the common
law. The government counters that the Fourth Amendment fo-
cuses on the reasonableness of the arrest in totem, and there is no
sound basis to require an officer to personally witness all misde-

meanor conduct.

To settle this debate, the Supreme Court provides guidance
on where to begin our inquiry. Recently, the Court reaffirmed that
the Fourth Amendment “must provide at a minimum the degree of
protection it afforded when it was adopted.” Lange v. California,
141 S. Ct. 2011, 2022 (2021) (quotation marks omitted). “We look
to the statutes and common law of the founding era to determine
the norms that the Fourth Amendment was meant to preserve.”
Virginia v. Moore, 553 U.S. 164, 168 (2008). If “history has not
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provided a conclusive answer” to this question, we turn to “tradi-
tional standards of reasonableness” and analyze probable cause by

balancing the private and public interests at play. Id. at 171.

Accordingly, we begin our analysis with the common law.
Authorities long recognize a common law distinction between fel-
ony and misdemeanor arrest powers. These sources generally in-
dicate that warrantless arrests for misdemeanors occur in narrower

circumstances than warrantless arrests for felonies:

In cases of a misdemeanor, a peace officer. .. has at
common law no power of arresting without a war-
rant except when a breach of the peace has been com-
mitted in his presence or there is reasonable ground
for supposing that a breach of peace is about to be
committed or renewed in his presence.

9 Halsbury, Laws of England § 612, p. 299 (1909). Such formulations
tend to suggest that an officer may conduct warrantless arrests for
felonies committed outside of their presence, while misdemeanor
arrests may not. See, e.g., 1 Matthew Hale, Pleas of the Crown *587—
90 (1736); 2 Matthew Hale, Pleas of the Crown *86—90 (1736); 4 Wil-
liam Blackstone, Commentaries *288-92 (1772). Since then, Fourth
Amendment jurisprudence has wrestled with the contours of a
common law dichotomy between felony and misdemeanor war-
rantless arrests, specifically in delineating when and to what extent
a crime must be committed within an officer’s presence to establish

probable cause.
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Precedent historically used stark language when drawing
lines between these two standards. A string of Supreme Court
cases dating back to the nineteenth century describe the “usual”
common law rule as establishing that “a police officer may arrest
without warrant one believed by the officer upon reasonable cause
to have been guilty of a felony, and that he may only arrest without
a warrant one guilty of a misdemeanor if committed in his presence.”
Carroll v. United States, 267 U.S. 132, 156-57 (1925) (emphasis
added); see also Kurtz v. Moffitt, 115 U.S. 487, 498-99 (1885); John Bad
Elk v. United States, 177 U.S. 529, 534-37 (1900); United States v. Wat-
son, 423 U.S. 411, 418 (1976). Two former Fifth Circuit opinions2
recognized the same: “a lawful arrest without a warrant, and a law-
ful search incident to such arrest, can be made only if a misdemeanor
has been committed in the presence of the officer.” Grogan v. United
States, 261 F.2d 86, 87 (5th Cir. 1958) (emphasis added) (citing Clay
v. United States, 239 F.2d 196 (5th Cir. 1956)). And at the Eleventh
Circuit’s outset, we stated that “the Fourth Amendment reflect[s]
the ancient common law rule that a peace officer may make a war-
rantless arrest for a misdemeanor or felony committed in his pres-
ence as well as for a felony not committed in his presence if there
was reasonable ground for making the arrest.” Wilson v. Attaway,
757 F.2d 1227, 1235 (11th Cir. 1985) (internal quotation marks omit-
ted).

2 Cases from the former Fifth Circuit are binding on this court when handed
down prior to October 1, 1981. Bonner v. City of Prichard, 661 F.2d 1206, 1207
(11th Cir. 1981) (en banc).
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But since then, constitutional jurisprudence has retreated
from this restrictive reading. Both the Supreme Court and this cir-
cuit have declined to explicitly decide whether the Fourth Amend-
ment demands an in-the-presence requirement for warrantless mis-
demeanor arrests. See Atwaterv. City of Lago Vista, 532 U.S. 318, 340
n.11 (2001); Knight v. Jacobson, 300 F.3d 1272, 1276 n.3 (11th Cir.
2002). Further, the language employed by the Court softened from
the limiting construction in Carroll to a general sufficiency stand-
ard. See, e.g., Maryland v. Pringle, 540 U.S. 366, 370 (2003) (“A war-
rantless arrest of an individual in a public place for a felony, or a
misdemeanor committed in the officer’s presence, is consistent with
the Fourth Amendment if the arrest is supported by probable
cause.” (emphasis added)). Even treatises synthesizing this devel-
opment point out that the Court “has never held that a warrant for
lesser offenses occurring out of the presence of an officer is consti-
tutionally required.” Wayne R. LaFave, 3 Search & Seizure § 5.1(b)
(6th ed., Mar. 2024 update).>

Perhaps this is why every circuit to face this issue has “held
that the Fourth Amendment does not include an in-the-presence
requirement for warrantless misdemeanor arrests.” Knight, 300
F.3d at 1276 n.3 (citing Fourth, Fifth, Sixth, and Ninth Circuit

cases). Yet “no court has devoted much more than a line or two to

3 LaFave continues that the Atwater Court “seems to go out of its way not to
create the impression that new doubt has arisen regarding the ability of legis-
lative bodies to move to an arrest standard for misdemeanors less demanding
than the in-presence requirement.” LaFave, 3 Search ¢ Seizure § 5.1(b).
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this issue.” Graves v. Mahoning Cnty., 821 F.3d 772, 778-79 (6th Cir.
2016) (citing First, Fourth, Fifth, Seventh, Eighth, Ninth, and Elev-
enth Circuit cases). Our own research suggests that this trend
stems from a Fourth Circuit case, where the court rejected the pres-
ence requirement because: (1) the Supreme Court never gave
“constitutional force to this element of the common law rule”;
(2) subsequent cases focused entirely on probable cause; (3) differ-
ences between misdemeanors and felonies were “no longer as sig-
nificant as it was at common law”; and (4) such a requirement may
be “impractical and illogical.” Street v. Surdyka, 492 F.2d 368, 371—
73 (4th Cir. 1974). Nearly all circuits rely upon Surdyka’s founda-
tions to find no presence requirement.4 And the Sixth Circuit’s re-
cent opinion in Graves outlines a compelling analysis for why we
should join this consensus, pointing to common law exceptions
that counsel against a per se in-the-presence requirement for war-

rantless misdemeanor arrests. 821 F.3d at 779.

Today, we join our sister circuits and hold that the Fourth
Amendment does not require a misdemeanor to occur in an of-
ficer’s presence to conduct a warrantless arrest. Our conclusion

rests on three grounds.

4 Even the Atwater Court nodded to Surdyka in its refusal to address this issue.
See Atwater, 532 U.S. at 340 n.11 (citing Welsh v. Wisconsin, 466 U.S. 740, 756
(1984) (White, J., dissenting) (“[TThe requirement that a misdemeanor must
have occurred in the officer’s presence to justify a warrantless arrest is not
grounded in the Fourth Amendment.” (citing Surdyka, 492 F.2d at 371-72))).

10a
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First, our reading of the common law lacks the per se rule
that Gonzalez claims exists. Contrary to his arguments, the Su-
preme Court’s historical descriptions of common law merely de-
scribe a “usual rule” thatis “sometimes expressed,” Carroll, 267 U.S.
at 156-57, and none of the aforecited cases dealt with the issue at
bar. Analyses of the common law instead yield that “statements
about the common law of warrantless misdemeanor arrest simply
are not uniform.” Atwater, 532 U.S. at 329. Importantly, exceptions
to any generalized presence requirement existed at common law.
See, e.g., 2 Hale, Pleas of the Crown *88-90 (permitting arrest upon
information of certain incontinency crimes committed outside a
constable’s presence). Granted, the Supreme Court’s common law
descriptions undoubtedly provide that a presence requirement
may be “consistent with” the common law. Pringle, 540 U.S. at 370.
But even Supreme Court dicta may not be read for more than it is
worth, particularly when that reading transforms said dicta into a

wholesale Fourth Amendment criterion.

Second, our rejection of such a broad-based requirement ac-
cords with traditional standards of reasonableness. Fourth Amend-
ment jurisprudence consistently emphasizes the need for admin-
istrability. See Atwater, 532 U.S. at 347; see also Moore, 553 U.S. at
174-75. In our view, the technicalities of distinguishing between
misdemeanors and felonies appears impracticable in today’s legal
environment. Many misdemeanors involve conduct as violent and
dangerous as felonies, or classifications turn on post-arrest deter-
minations such as weight of seized contraband. Incorporating a

presence requirement for misdemeanor arrests would likely

11a
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muddy the waters more than it would protect any additional pri-

vacy interests.

Finally, Fourth Amendment rights are properly protected
absent a presence criterion. The “ultimate touchstone of the
Fourth Amendment is reasonableness.” Lange, 141 S. Ct. at 2017
(quotation marks omitted). The Supreme Court has long ex-
plained that the reasonableness of an arrest turns on probable
cause, which involves a totality-of-the-circumstances inquiry that
favors fluidity rather than categorical buckets. See Wesby, 583 U.S.
at 56-57. As it stands, our probable cause doctrine provides an ac-
ceptable avenue for challenging the constitutionality of an arrest.
Categorical exceptions based upon a crime’s classification, how-

ever, do not fit within this legal framework.

In sum, although an officer’s presence for a warrantless mis-
demeanor arrest is consistent with the Fourth Amendment, it is not
necessarily demanded as a prerequisite for constitutionality. We
find that the Fourth Amendment does not contain an in-the-pres-

ence requirement for all warrantless misdemeanor arrests.

B. Probable Cause for Arrest

With this conclusion in mind, we turn to an analysis of the
officers’ probable cause for arrest under Florida Statute § 856.021.
Our question is whether, under the totality of the circumstances,
“a reasonable officer could conclude . . . that there was a substan-
tial chance” that Gonzalez was loitering and prowling. Washington,
25 F.4th at 902 (quotation marks omitted). It is a pragmatic ap-

proach, and we must avoid engaging “in an excessively technical
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dissection of the factors supporting probable cause.” Wesby, 583

U.S. at 60 (internal quotation marks omitted).

Section 856.021 criminalizes loitering and prowling as a mis-
demeanor offense. The Florida Supreme Court explained that the
statute’s constitutionality® is confined to “circumstances where
peace and order are threatened or where the safety of persons or
property is jeopardized.” State v. Ecker, 311 So. 2d 104, 109 (Fla.
1975). The statute’s unlawful conduct consists of a two-element
inquiry: “[1] to loiter or prowl in a place, at a time or in a manner
not usual for law-abiding individuals, [2] under circumstances that
warrant a justifiable and reasonable alarm or immediate concern
for the safety of persons or property in the vicinity.”” Id. at 106
(quoting Fla. Stat. § 856.021(1)). Florida courts have refined their
interpretation post-Ecker and describe the statute as a prospective
prevention tool. “The gist of [the first] element is aberrant and sus-
picious criminal conduct which comes close to, but falls short of,”
actual or attempted criminal activity. D.A. v. State, 471 So. 2d 147,
151 (Fla. Dist. Ct. App. 1985). As to the second element, justifiable
alarm is warranted by conduct that “amount[s] to an imminent
breach of the peace or an imminent threat to public safety.” Id. at
152. Unless impracticable, the officer must provide an opportunity
for the person to dispel the alarm. Fla. Stat. § 856.021(2).

> Section 856.021 was patterned after the Model Penal Code and enacted in
response to Papachristou v. City of Jacksonville, 405 U.S. 156 (1972), which struck
down the immediate predecessor of this present loitering statute. See Ecker,
311 So. 2d at 106-07.

13a
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Florida Statute § 901.15(1) permits warrantless arrests for
misdemeanors “in the presence of [an] officer,” with certain excep-
tions inapplicable to this case. However, § 856.031 also explains
that an officer “may arrest any suspected loiterer or prowler with-
out a warrant in case delay in procuring one would probably enable
[the suspect] to escape arrest,” which seemingly excepts the prowl-
ing statute from the § 901.15 presence requirement. Based upon
this tension, the Florida courts disagree as to whether the prowling
statute demands an in-the-presence requirement. Compare State v.
Cortez, 705 So. 2d 676, 679 (Fla. Dist. Ct. App. 1998), with P.R. v.
State, 97 So. 3d 980, 98283 (Fla. Dist. Ct. App. 2012). Nonetheless,
for purposes of the Fourth Amendment, an arrest may violate state
law and remain constitutionally permissible “so long as it was sup-
ported by probable cause.” United States v. Goings, 573 F.3d 1141,
1143 (11th Cir. 2009) (per curiam) (describing the Supreme Court’s
holding in Moore, 553 U.S. at 176-78).

In the present case, we find that the officers had sufficient
probable cause to arrest Gonzalez for loitering and prowling under
the totality of the circumstances. As a preliminary matter, we note
that Gonzalez’s arrest is suspect under Florida law—it appears that
a warrantless misdemeanor arrest limits probable cause to in-the-
presence observations.¢ Here, that means all the officers saw was

a man walking down a neighborhood street in the early morning

6 See Fla. Stat. § 901.15(1); P.R., 97 So. 3d 982-83. Florida case law that says
otherwise is in the minority. See, e.g., Cortez, 705 So. 2d at 679. The majority
of decisions find an in-the-presence requirement.

14a
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hours, about a half block away from the complainant’s home.
Even considering the officer’s conversations with Gonzalez regard-
ing his living situation, we are skeptical that these interactions give
rise to ongoing or imminent criminal activity. See D.A., 471 So. 2d
at 151-52. Stripped of the complainant’s observations, the officers
likely lacked probable cause to arrest Gonzalez under Florida’s

prowling statute.

However, the Moore Court instructs that this violation does
not necessarily make the arrest unconstitutional under the Fourth
Amendment. 553 U.S. at 176-78. Without a Fourth Amendment
in-the-presence requirement, we conduct a totality of the circum-
stances review of the facts known to the officers at the time of the
arrest. The totality of the circumstances includes not only the of-
ficers’ observations and conversations, but also the resident’s con-
temporaneous complaint and Gonzalez’s proximity to the resi-
dent’s home. Taken together, there are sufficient facts that a “rea-
sonable officer could conclude” there was a “substantial chance”
Gonzalez prowled in a manner not usual for law-abiding citizens,
and in doing so, raised reasonable alarm for the safety of persons
or property in the vicinity. Washington, 25 F.4th at 902; Fla. Stat.
§ 856.021(1). When Gonzalez failed to dispel the officers’ alarm
with his identification and explanations, it is difficult to say that the
officers couldn’t reasonably conclude there was probable cause un-
der the prowling statute. Fla. Stat. § 856.021(2).

Arguments to the contrary prove unavailing. In essence,

Gonzalez attempts to break this probable cause inquiry down into
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a series of “rigid rules, bright-line tests, and mechanistic inquiries”
that we consistently reject for “a more flexible, all-things consid-
ered approach.” Florida v. Harris, 568 U.S. 237, 244 (2013). Gonza-
lez’s analysis falls precisely into the “excessively technical dissec-
tion of the factors” that our precedent forbids for probable cause
purposes. Wesby, 583 U.S. at 60 (quotation marks omitted). For
the reasons stated in Part III(A), supra, we decline to do so here.

As a result, we find that the officers had sufficient probable

cause to arrest Gonzalez for loitering and prowling.”

IV. Conclusion

We hold that there is no in-the-presence requirement for
warrantless misdemeanor arrests under the Fourth Amendment.
Without such a requirement, the officers had probable cause to ar-
rest Gonzalez for loitering and prowling under § 856.021. We

therefore affirm the district court’s judgment.

AFFIRMED.

7 Because we find probable cause for arrest under Florida Statute § 856.021, we
decline the government’s invitation to address alternative grounds under Flor-
ida Statute § 810.09. See Manners v. Cannella, 891 F.3d 959, 969 (11th Cir. 2018).

16a
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LUCK, Circuit Judge, concurring in the judgment:

Victor Grandia Gonzalez’s argument that the district court
erred in denying his suppression motion proceeds in three steps—
two premises followed by a conclusion. Gonzalez’s first premise is
that the Fourth Amendment provides no less protection against un-
reasonable searches and seizures than the common law at the
founding. His second premise is that, at the founding, the common
law was clear that a police officer could not make a warrantless
misdemeanor arrest if the crime was not committed in the officer’s
presence. Adding each premise together, Gonzalez concludes that,
because he committed his misdemeanor loitering and prowling
outside the presence of the Miami-Dade police officers who ar-
rested him, the arrest (and the search incident to arrest that uncov-
ered the stolen mail) violated the Fourth Amendment. But his con-
clusion adds up only if he’s right about each premise. As Gonzales
concedes, if either premise is wrong, his conclusion that the loiter-
ing-and-prowling arrest violated the Fourth Amendment is in trou-

ble.

In my view, the district court properly denied Gonzalez’s
suppression motion, and the majority opinion properly affirms the
denial, because Gonzalez’s second premise is wrong. At the found-
ing, the rule was not clear that an officer could not arrest a person
who commits a misdemeanor if the crime was committed outside
the officer’s presence. And even if there was a clear-cut rule, it
would not apply to this case because Gonzalez partially committed

17a
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his loitering-and-prowling misdemeanor in the Miami-Dade police

officers’ presence.
I.

Gonzalez’s second premise is wrong because, at the found-
ing, the common law rule for misdemeanor arrests was not as clear-
cut as Gonzalez contends. “[T]he common-law commentators (as
well as the sparsely reported cases) reached divergent conclusions
with respect to officers” warrantless misdemeanor arrest power.”
Atwater v. City of Lago Vista, 532 U.S. 318, 328 (2001). As Judge Sut-
ton has explained, there are “sound arguments on each side.”
Graves v. Mahoning Cnty., 821 E3d 772, 780 (6th Cir. 2016).

On the one hand, “at least some of [the common-law com-
mentators] spoke of the constable’s great original and inherent au-
thority with regard to arrests, which allowed them to arrest with-
out a warrant for some misdemeanors committed outside their
presence, including for some sexual crimes.” Id. at 779 (cleaned
up). Yet other commentators have said that the common law “pro-
hibited an officer from making a warrantless arrest for a misde-
meanor unless the crime was committed in his presence.” Id. (quo-
tation omitted, brackets removed). “The historical record,” in
other words, “does not reveal a limpid legal rule.” Lange v. Califor-
nia, 141 S. Ct. 2011, 2022 (2021).

Pushing back, Gonzalez relies on dicta in Kurtz v. Moffitt, 115
U.S. 487 (1885), John Bad Elk v. United States, 177 U.S. 529 (1900), Car-
roll v. United States, 267 U.S. 132 (1925), United States v. Watson, 423
US. 411 (1976), and Atwater to support his conclusion that the

18a
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common law clearly required an officer’s presence during the com-
mission of the crime for a warrantless misdemeanor arrest.' But
the Supreme Court dicta runs both ways. As Justice White wrote,
“the requirement that a misdemeanor must have occurred in the
officer’s presence to justify a warrantless arrest is not grounded in
the Fourth Amendment.” Welsh v. Wisconsin, 466 U.S. 740, 756
(1984) (White, J., dissenting) (citation omitted). And, indeed, as Jus-
tice Powell explained, “[t]here is no historical evidence that the
Framers or proponents of the Fourth Amendment, outspokenly
opposed to the infamous general warrants and writs of assistance,
were at all concerned about warrantless arrests by local constables
and other peace officers.” Watson, 423 U.S. at 429 (Powell, J., con-
curring); see also Thomas Y. Davies, Recovering the Original Fourth
Amendment, 98 MICH. L. REV. 547, 551 (1999) (explaining that “the
Framers did not address warrantless intrusions at all in the Fourth

Amendment or in the earlier state provisions™).

The common-law sources the Supreme Court has relied on
also do not yield a clear rule. In Kurtz and Watson, for example, the
Supreme Court cited Lord Hale’s treatise. See 115 U.S. at 498-99;
423 US. at 418-19. But Hale agreed there were misdemeanors in
which a police officer could arrest a violator without a warrant

where the misdemeanor was not committed in the officer’s

' Even the dicta Gonzalez relies on is not so clear. In Carroll, for example (cit-
ing Kurtz and John Bad Elk), the Supreme Court acknowledged exceptions to
the common law rule by calling the in-the-presence requirement “[t]he usual
rule.” Carroll, 267 U.S. at 15657 (emphasis added).
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presence. “[I]f there be an affray,” for example, “tho to prevent it,
or in the time of the affray the constable may upon information or
complaint arrest the offender.” 2 Matthew Hale, Pleas of the Crown
*90 (1736). And, “[i]f information be given to the constable, that a
man and woman are in incontinency together, he may take the
neighbours and arrest them, and commit them to prison to find

sureties for the good behaviour.” Id. at *89.

Colonial and state laws before and shortly after the founding
are consistent with Hale’s view of the common law. Massachu-
setts’s colonial laws, for example, provided that the “[cJonstable
shall have full power . . . to apprehend without warrant such as are
overtaken with drink, swearing, Sabbath breaking, Lying vagrant
persons, [and] night-walkers, provided they be taken in the manner
either by the sight of the [cJonstable, or by present information from
others.” Colonial Laws of Massachusetts 139 (1889) (1646 Act) (em-
phasis added). And New Jersey, in 1799, made it “the duty of every
constable . . . to apprehend, without warrant or process, any disor-
derly person ... and to take him or her before any justice of the
peace of the county, where apprehended.” Digest of the Laws of New
Jersey 1709-1838, at 586 (Lucious Q.C. Elmer ed. 1838) (1799 Act).
Surveying the different sources, the American Law Institute con-
cluded that “[a]t common law there [was] a difference of opinion
among authorities as to whether” the right of an officer to “arrest
without a warrant extend[ed] to all misdemeanors.” Am. Law
Inst., Code of Criminal Procedure, Commentary to § 21, at 231 (1930).
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II.

But even if there was no difference of opinion on the in-the-
presence requirement, the common law rule would not apply to
this case because the Miami-Dade police officers who arrested
Gonzalez were present for part of his loitering-and-prowling mis-
demeanor. Responding to a 911 call, the officers found Gonzalez
walking in the middle of the street in a residential neighborhood at
5:20 in the morning. He was wearing dark clothes and carrying a
backpack. Gonzalez was nervous and sweaty and had to be calmed
down. When asked, he did not explain what he was doing in the
middle of the street before dawn. The officers found scissors in
Gonzalez’s waistband and his identification showed that he lived in
another county thirty miles away. The officers arrested Gonzalez
for loitering and prowling partly based on what they saw.

For that reason, Gonzalez’s misdemeanor arrest does not
run afoul of the common law rule that he presents to be clear.
Gonzalez, quoting from Kurtz, describes the common law rule this
way: “By the common law of England, neither a civil officer nor a
private citizen had the right, without a warrant, to make an arrest
for a crime not committed in his presence, except in the case of
felony, and then only for the purpose of bringing the offender be-
fore a civil magistrate.” 115 U.S. at 498-99. But Gonzalez’s misde-
meanor crime was, partly, committed in the officers’ presence. So
the rule does not apply. (Gonzalez has not even argued that it does
apply to misdemeanor crimes that are partly committed in the of-
ficers’ presence.)
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Indeed, the common law evidence suggests that the in-the-
presence requirement is met where officers are present for part of
the misdemeanor crime. “According to the general rule recognized
by numerous decisions, an offense is committed in the presence of
the officer when he sees it with his eyes or sees some one or more
of a series of continuous acts which constitute the offense, when it
may be said the offense was committed in his presence.” State v.
Lutz, 101 S.E. 434, 439 (W. Va. 1919); see also State v. Cook, 399 P.2d
835, 839 (Kan. 1965) (same); Halko v. State, 175 A.2d 42, 47 (Del.
1961) (same); Cowan v. Commonwealth, 215 S.W.2d 989, 991 (Ky. Ct.
App. 1948) (same); Miles v. State, 236 P. 907, 909 (Okla. Crim. App.
1925) (same). Here, consistent with the general rule, the officers
arrested Gonzalez in the middle of loitering and prowling.

* * * *

Either way, Gonzalez’s second premise is wrong. There was
no clear-cut in-the-presence requirement for all misdemeanor ar-
rests at common law. And even if there was, the common law rule
would not apply to Gonzalez’s loitering-and-prowling arrest be-
cause the crime was partly committed in the officers’ presence.
Where the common law is not clear—when the inquiry into the
common law when the Fourth Amendment “was framed . . . yields
no answer —we “must evaluate the search or seizure under tradi-
tional standards of reasonableness.” Wyoming v. Houghton, 526 U.S.
295, 299-300 (1999). I agree with the majority opinion, and the
seven other circuit courts that have addressed this same Fourth

Amendment issue, that Gonzalez’s loitering-and-prowling arrest
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was reasonable under the Fourth Amendment. So I too would af-

firm.

23a



APPENDIX B



Case 1:22-cr-20314-BB Document 52 Entered on FLSD Docket 02/10/2023 Page 1 of 8

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

MIAMI DIVISION
UNITED STATES OF AMERICA § JUDGMENT IN A CRIMINAL CASE
§
V. §
§ Case Number: 1:22-CR-20314-BB(1)
VICTOR JAVIER GRANDIA GONZALEZ § USM Number: 09445-510
§
§ Counsel for Defendant: Ashley Devon Kay
§ Counsel for United States: Jeremy Thompson
THE DEFENDANT:
pleaded guilty to count(s) 1 of the Indictment.
[ pleaded guilty to count(s) before a U.S. Magistrate
Judge, which was accepted by the court.
n pleaded nolo contendere to count(s) which was
accepted by the court
[ | was found guilty on count(s) after a plea of not guilty
The defendant is adjudicated guilty of these offenses:
Title & Section / Nature of Offense Offense Ended Count
18 U.S.C.§1708 Possession Of Stolen Mail 07/06/2022 1

The defendant is sentenced as provided in pages 2 through 7 of this judgment. The sentence is imposed pursuant to the Sentencing
Reform Act of 1984.

[] The defendant has been found not guilty on count(s)
Count(s) 2-4 are dismissed on the motion of the United States

It is ordered that the defendant must notify the United States Attorney for this district within 30 days of any change of name,
residence, or mailing address until all fines, restitution, costs, and special assessments imposed by this judgment are fully paid. If
ordered to pay restitution, the defendant must notify the court and United States Attorney of material changes in economic
circumstances.

BETH BLOOM
UNITED STATES DISTRICT JUDGE

Name and Title of Judge

February 10, 2023

Date
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AO 245B (Rev. FLSD 2/20) Judgment in a Criminal Case Judgment -- Page 2 of 8
DEFENDANT: VICTOR JAVIER GRANDIA GONZALEZ
CASE NUMBER: 1:22-CR-20314-BB(1)
IMPRISONMENT

The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned for a total term of:

Time Served as to Count 1.

The court makes the following recommendations to the Bureau of Prisons:

[l The defendant is remanded to the custody of the United States Marshal.
[] The defendant shall surrender to the United States Marshal for this district:

(] at 0 am. 0 pm. on
(]  as notified by the United States Marshal.
[l The defendant shall surrender for service of sentence at the institution designated by the Bureau of Prisons:

[] before2 p.m.on
[] asnotified by the United States Marshal.
[ as notified by the Probation or Pretrial Services Office.

RETURN
I have executed this judgment as follows:
Defendant delivered on to
at , with a certified copy of this judgment.

UNITED STATES MARSHAL

By
DEPUTY UNITED STATES MARSHAL
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DEFENDANT: VICTOR JAVIER GRANDIA GONZALEZ
CASE NUMBER: 1:22-CR-20314-BB(1)
SUPERVISED RELEASE

Upon release from imprisonment, the defendant shall be on supervised release for a term of: two (2) years.

MANDATORY CONDITIONS

1. You must not commit another federal, state or local crime.

2. You must not unlawfully possess a controlled substance.

3. You must refrain from any unlawful use of a controlled substance. You must submit to one drug test within 15 days of release
from imprisonment and at least two periodic drug tests thereafter, as determined by the court.

[] The above drug testing condition is suspended, based on the court's determination that you pose a low risk of future
substance abuse. (check if applicable)

4. [] Youmust make restitution in accordance with 18 U.S.C. §§ 3663 and 3663 A or any other statute authorizing a sentence
of restitution. (check if applicable)

You must cooperate in the collection of DNA as directed by the probation officer. (check if applicable)

0 X

You must comply with the requirements of the Sex Offender Registration and Notification Act (34 U.S.C. § 20901, et
seq.) as directed by the probation officer, the Bureau of Prisons, or any state sex offender registration agency in which
you reside, work, are a student, or were convicted of a qualifying offense. (check if applicable)

7. [ Youmust participate in an approved program for domestic violence. (check if applicable)

You must comply with the standard conditions that have been adopted by this court as well as with any additional
conditions on the attached page.
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DEFENDANT: VICTOR JAVIER GRANDIA GONZALEZ
CASE NUMBER: 1:22-CR-20314-BB(1)

STANDARD CONDITIONS OF SUPERVISION

As part of your supervised release, you must comply with the following standard conditions of supervision. These conditions are
imposed because they establish the basic expectations for your behavior while on supervision and identify the minimum tools needed
by probation officers to keep informed, report to the court about, and bring about improvements in your conduct and condition.

1. You must report to the probation office in the federal judicial district where you are authorized to reside within 72 hours of your
release from imprisonment, unless the probation officer instructs you to report to a different probation office or within a different time
frame.

2. After initially reporting to the probation office, you will receive instructions from the court or the probation officer about how and
when you must report to the probation officer, and you must report to the probation officer as instructed.

3. You must not knowingly leave the federal judicial district where you are authorized to reside without first getting permission from
the court or the probation officer.

4. You must answer truthfully the questions asked by your probation officer.

5. You must live at a place approved by the probation officer. If you plan to change where you live or anything about your living
arrangements (such as the people you live with), you must notify the probation officer at least 10 days before the change. If notifying
the probation officer in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72
hours of becoming aware of a change or expected change.

6. You must allow the probation officer to visit you at any time at your home or elsewhere, and you must permit the probation officer
to take any items prohibited by the conditions of your supervision that he or she observes in plain view.

7. You must work full time (at least 30 hours per week) at a lawful type of employment, unless the probation officer excuses you from
doing so. If you do not have full-time employment you must try to find full-time employment, unless the probation officer excuses
you from doing so. If you plan to change where you work or anything about your work (such as your position or your job
responsibilities), you must notify the probation officer at least 10 days before the change. If notifying the probation officer at least 10
days in advance is not possible due to unanticipated circumstances, you must notify the probation officer within 72 hours of
becoming aware of a change or expected change.

8. You must not communicate or interact with someone you know is engaged in criminal activity. If you know someone has been
convicted of a felony, you must not knowingly communicate or interact with that person without first getting the permission of the
probation officer.

9. If you are arrested or questioned by a law enforcement officer, you must notify the probation officer within 72 hours.

10. You must not own, possess, or have access to a firearm, ammunition, destructive device, or dangerous weapon (i.e., anything that
was designed, or was modified for, the specific purpose of causing bodily injury or death to another person such as nunchakus or
tasers).

11. You must not act or make any agreement with a law enforcement agency to act as a confidential human source or informant
without first getting the permission of the court.

12. If the probation officer determines that you pose a risk to another person (including an organization), the probation officer may
require you to notify the person about the risk and you must comply with that instruction. The probation officer may contact the
person and confirm that you have notified the person about the risk.

13. You must follow the instructions of the probation officer related to the conditions of supervision.

U.S. Probation Office Use Only

A U.S. probation officer has instructed me on the conditions specified by the court and has provided me with a written copy of this
judgment containing these conditions. I understand additional information regarding these conditions is available at
www.flsp.uscourts.gov.

Defendant’s Signature Date
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DEFENDANT: VICTOR JAVIER GRANDIA GONZALEZ
CASE NUMBER: 1:22-CR-20314-BB(1)

SPECIAL CONDITIONS OF SUPERVISION

Community Service: The defendant shall perform 300 hours per year of community service which shall be
completed no later than three months prior to termination of supervision. The defendant shall perform
community service hours at the minimum rate of 10 hours per month.

Home Detention with Electronic Monitoring: The defendant shall participate in the Home Detention for a
period of 6 months. For the first 3 months, the defendant shall remain at his place of residence except for
employment and other activities approved in advance and provide the U.S. Probation Officer with requested
documentation. The defendant shall maintain a telephone at his place of residence without 'call forwarding', 'call
waiting', a modem, 'caller ID', or 'call back/call block' services for the above period. The defendant shall wear
an electronic monitoring device and follow the electronic monitoring procedures as instructed by the U.S.
Probation Officer. The defendant shall pay for the electronic monitoring equipment at the prevailing rate or in
accordance with ability to pay. For the remaining 3 months the electronic monitoring device shall be removed
and no longer be a part of home detention. A curfew shall continue as part of the original condition of home
confinement.

Financial Disclosure Requirement: The defendant shall provide complete access to financial information,
including disclosure of all business and personal finances, to the U.S. Probation Officer.

No New Debt Restriction: The defendant shall not apply for, solicit or incur any further debt, included but not
limited to loans, lines of credit or credit card charges, either as a principal or cosigner, as an individual or
through any corporate entity, without first obtaining permission from the United States Probation Officer.

Permissible Search: The defendant shall submit to a search of his/her person or property conducted in a
reasonable manner and at a reasonable time by the U.S. Probation Officer.

Substance Abuse Treatment: The defendant shall participate in an approved treatment program for drug
and/or alcohol abuse and abide by all supplemental conditions of treatment. Participation may include
inpatient/outpatient treatment. The defendant will contribute to the costs of services rendered (co-payment)
based on ability to pay or availability of third-party payment.

Surrendering to Immigration for Removal After Imprisonment: At the completion of the defendant's term
of imprisonment, the defendant shall be surrendered to the custody of the U.S. Immigration and Customs
Enforcement for removal proceedings consistent with the Immigration and Nationality Act. If removed, the
defendant shall not reenter the United States without the prior written permission of the Undersecretary for
Border and Transportation Security. The term of supervised release shall be non-reporting while the defendant
is residing outside the United States. If the defendant reenters the United States within the term of supervised
release, the defendant is to report to the nearest U.S. Probation Office within 72 hours of the defendant's arrival.

Unpaid Restitution, Fines, or Special Assessments: If the defendant has any unpaid amount of restitution,
fines, or special assessments, the defendant shall notify the probation officer of any material change in the
defendant's economic circumstances that might affect the defendant's ability to pay.
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CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monetary penalties under the schedule of payments page.
Assessment Restitution Fine AVAA Assessment* | JVTA Assessment**
TOTALS $100.00 $.00 $.00

The determination of restitution is deferred until April 28, 2023 @ 9:00 am An Amended Judgment in a Criminal Case
(A0245C) will be entered after such determination.

[0 The defendant must make restitution (including community restitution) to the following payees in the amount listed below.

If the defendant makes a partial payment, each payee shall receive an approximately proportioned payment. However, pursuant to 18 U.S.C.
§ 3664(i), all nonfederal victims must be paid before the United States is paid.

Restitution amount ordered pursuant to plea agreement $

O O

The defendant must pay interest on restitution and a fine of more than $2,500, unless the restitution or fine is paid in full before
the fifteenth day after the date of the judgment, pursuant to 18 U.S.C. § 3612(f). All of the payment options on the schedule of
payments page may be subject to penalties for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

(] The court determined that the defendant does not have the ability to pay interest and it is ordered that:

[] the interest requirement is waived for the [] fine [] restitution

[] the interest requirement for the [] fine [] restitution is modified as follows:

Restitution with Imprisonment - It is further ordered that the defendant shall pay restitution in the amount of $.00. During the period of
incarceration, payment shall be made as follows: (1) if the defendant earns wages in a Federal Prison Industries (UNICOR) job, then
the defendant must pay 50% of wages earned toward the financial obligations imposed by this Judgment in a Criminal Case; (2) if the
defendant does not work in a UNICOR job, then the defendant must pay a minimum of $25.00 per quarter toward the financial
obligations imposed in this order. Upon release of incarceration, the defendant shall pay restitution at the rate of 10% of monthly gross
earnings, until such time as the court may alter that payment schedule in the interests of justice. The U.S. Bureau of Prisons, U.S.
Probation Office and U.S. Attorney’s Office shall monitor the payment of restitution and report to the court any material change in the

defendant’s ability to pay. These payments do not preclude the government from using other assets or income of the defendant to
satisfy the restitution obligations.

* Amy, Vicky, and Andy Child Pornography Victim Assistance Act of 2018, 18 U.S.C. §2259.

** Justice for Victims of Trafficking Act of 2015, 18 U.S.C. §3014.

*** Findings for the total amount of losses are required under Chapters 109A, 110, 110A, and 113A of Title 18 for offenses committed on or after
September 13, 1994, but before April 23, 1996.
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SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay, payment of the total criminal monetary penalties is due as follows:
A Lump sum payments of $100.00 due immediately, balance due

It is ordered that the Defendant shall pay to the United States a special assessment of $100.00 for Count 1, which shall be due
immediately. Said special assessment shall be paid to the Clerk, U.S. District Court. Payment is to be addressed to:

U.S. CLERK’S OFFICE

ATTN: FINANCIAL SECTION

400 NORTH MIAMI AVENUE, ROOM 8N09
MIAMI, FLORIDA 33128-7716

Unless the court has expressly ordered otherwise, if this judgment imposes imprisonment, payment of criminal monetary penalties is
due during imprisonment. All criminal monetary penalties, except those payments made through the Federal Bureau of Prisons’
Inmate Financial Responsibility Program, are made to the clerk of the court.

The defendant shall receive credit for all payments previously made toward any criminal monetary penalties imposed.

O Joint and Several
See above for Defendant and Co-Defendant Names and Case Numbers (including defendant number), Total Amount, Joint and
Several Amount, and corresponding payee, if appropriate.

[] The defendant shall forfeit the defendant’s interest in the following property to the United States:

FORFEITURE of the defendant’s right, title and interest in certain property is hereby ordered consistent with the plea
agreement. The United States shall submit a proposed Order of Forfeiture within three days of this proceeding.

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) AVAA assessment, (5)
fine principal, (6) fine interest, (7) community restitution, (8) JVTA assessment, (9) penalties, and (10) costs, including cost of prosecution
and court costs.
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