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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
SIXTH DISTRICT

July 31, 2024

HARRY LEE GOLDSBORO, II, CASE NO.: 6D2023-2883
APPELLANT(S), L.T. NO.: 2018-CF-004010-A-O

V.

STATE OF FLORIDA,
APPELLEE(S).

BY ORDER OF THE COURT:

Appellant's motion and amended motion for rehearing, certification,
written opinion, and rehearing en banc are denied.

I hereby certify that the foregoing is a true copy of the original court order.

6D2

S%écey Pectol
Clerk

PANEL: TRAVER, C.J., and NARDELLA and WOZNIAK, JJ. (acting on
panel-directed motion(s))

EN BANC COURT (acting on en banc motion)
cc: _
DAYTONA ATTORNEY GENERAL HARRY LEE GOLDSBORO II

DAYTONA OFFICE OF THE TIFFANY RUSSELL, CLERK
ATTORNEY GENERAL
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IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
SIXTH DISTRICT

July 31, 2024

HARRY LEE GOLDSBORO, II, ' CASE NO.: 6D2023-2883
APPELLANT(S), L.T. NO.: 2018-CF-004010-A-O

V.

STATE OF FLORIDA,
APPELLEE(S).

BY ORDER OF THE COURT:

Appellant's Amended Motion for Rehearing, Rehearing En Banc,
Certification and Written Opinion filed July 10, 2024, is denied. Appellant's
Motion for Rehearing and Request for a Written Opinion filed June 28, 2024, is
denied as moot.

I hereby certify that the foregoing is a true copy of the original court order.
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S%écey Pectol
Clerk

PANEL: TRAVER, C.J., and NARDELLA and WOZNIAK, JJ.

CC:

DAYTONA ATTORNEY GENERAL HARRY LEE GOLDSBORO II
DAYTONA OFFICE OF THE TIFFANY RUSSELL, CLERK
ATTORNEY GENERAL
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SIXTH DISTRICT COURT OF APPEAL
STATE OF FLORIDA

Case No. 6D23-2883
Lower Tribunal No. 2018-CF-004010-A-0O

HARRY LEE GOLDSBORO, II,
Appellant,
V.
STATE OF FLORIDA,

Appellee.

Appeal pursuant to Fla. R. App. R. 9.141(b)(2) from the Circuit Court for Orange County.
Luis F. Calderon, Judge.

June 11, 2024
PER CURIAM.
AFFIRMED.

TRAVER, C.J., and NARDELLA and WOZNIAK, JJ., concur.

Harry Lee Goldsboro, 11, Cocoa, pro se.

No Appearance for Appellee.

NOT FINAL UNTIL TIME EXPIRES TO FILE MOTION FOR REHEARING
AND DISPOSITION THEREOF IF TIMELY FILED
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IN THE CIRCUIT COURT OF THE
NINTH JUDICIAL CIRCUIT IN AND
FOR ORANGE COUNTY, FLORIDA

STATE OF FLORIDA, CASE NO: 2018-CF-004010-A-0
Plaintiff, DIV.. 19
v. DIRECTIONS TO CLERK PAGE 6
HARRY LEE GOLDSBOROQ 11,
Defendant.
/

ORDER DENYING DEFENDANT’S MOTION TO CORRECT ILLEGAL SENTENCE

THIS MATTER came before the Court on Defendant’s pro se “3.800 Motion to Correct
an Illegal Sentence,” filed on May 24, 2021. Upon reviewing Defendant’s Motion, the court file,
and the record, the Court finds as follows:

PROCEDURAL HISTORY

On April 27, 2004, the State charged Defendant by Information with attempted sexual
battery (count one), false imprisonment (count two), and exposure of sexual organs (count three).
On September 18, 2018, Defendant pled to count two and count three. The State nol-prossed count
one. The court withheld adjudication, and Defendant was sentenced to a term of 40 days in the
Orange County Jail with credit for 40 days’ time served on each count. The court ordered
Defendant to be placed on Supervised Probation for a pcnod of three years for count two and one
year for count three.

On November 6, 2018, the Florida Department of Corrections (“DOC") filed a Violation
of Probation Affidavit. In the Affidavit, DOC alleged that Defendant had violated conditions three
and five of his Supervised Probation by leaving his county of residence without consent and
violating the law. On February 19, 2019, Defendant entered a plea of no contest on condition three
of his probation.

On June 3, 2019, the court found Defendant guilty of violating condition three of his
probation and adjudicated Defendant guilty as to the underlying charges. The court sentenced
Defendant to five years in DOC with credit for 204 days’ time served on count two and 204 days
in Orange County Jail with credit for 204 days’ time served on count three.

On August 14, 2019, Defendant filed a Motion to Withdraw VOP Admission. The court
denied Defendant’s motion on October 16, 2020. Defendant appealed. The Fifth District Court of
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Appeal affimed and issued its Mandate on July 6, 2021. Golldsborovv. State, 5D20-2283, 2021
WL 1940831 (Fla. 5th DCA May 11, 2021). '

In the meantime, Defendant filed a Motion for Belated Plea Withdraw on April 26, 2021,
a Motion to Correct, Reduce or Modify Sentence on May 24, 2021, and his first Motion for
Postconviction Relief on May 27, 2021.

ANALYSIS AND RULING

“f{Aln ‘illegal sentence’ {i]s one that imposes a punishment or penalty that no judge under
the entire body of sentencing statutes ‘and laws could impose under any set of factual
circumstances.” Plott v. Stare, 148 So. 3d 90, 93 (Fla. 2014) (quot_ing Williams v. State, 957 So.
2d 600, 602 (Fla. 2007) (inte@ citafion omitted)). Any sentence that fails to comport with
statutory or constitutional iinﬁtations is deemed iliegal. Id. (quoting State v. Mancino, 714 So. 24
429, 433 (Fla. 1998)). In a motion to correct a sentence, a defendént bears the burden to show clear
entitlement based on the face of the record. Johnson v. State, 60 So. 3d 1045, 1051 (Fla. 201 1.
Under Rule 3.800(a), “no evidentiary hearing is allowed.” Id. (quoting Brooks v. State, 969 So. 2d
238, 242 (Fla. 2007)).

In his Motion, Defendant claiﬁxs | the court violated sections 948.06(2)g) and
9438.06(1)(h)1.-7., Florida Statutes (2018), and vioiated sentencing guidelines established in rules
3.701, 3.702, and 3.703, Florida Rules of Crimihal Procedure, when s‘éntencing Defendant on his
violation of i)robation.

Defendant violated two conditions of his probationﬁ leaving the county without permission
(conditidn three) and a new arrest for the criminal Oﬂ.EI.lSCI of indecent exposure (condition five).
Athis plea hearing on the violation of probation, Defendént pled guilty to violating condition three

~ of his probation. (PH. 16-21.)' The State dismissed the underlying charge that gave rise to his

! Excerpts from transcripts will be designated the following way: Plea Hearing (PH. __.); and Sentencing Hearing
(SH.___) ' :
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violation of condition five and therefore dismissed the violation of condition five. (SH. 30-31.)
Defendant was ultimately adjudicated guilty on condition three and the underlying charges of false
imprisonment and exposure of sexual organs and sentenced to five years in DOC.

First, Defendant contends the court violated section 948.06(2)(g), Florida Statutes (2018),
by failing to dismiss the violation of condition three after the charge that was the basis for the
~ violation of condition five was nol-prossed by the State. Specifically, Defendant violated condition
five of his probation when he was charged with indecent exposure. DOC charged him with
violating technical condition three for failing to get permission to leave the county because the
new charge of indecent exposure occurred in a different county. According to Defendant, the State
nol-prossed his indecent exposure charge; thus, his violation of condition five was dismissed.
Defendant argues that the violation of condition three should have been dismissed as well.

Pursuant to section 948.06(2)(g), “[i]f the court dismisses an affidavit alleging a violation
of probation or community control, the offender’s probation or community control shall continue
as previously imposed, and the offender shall receive credit for all tolled time against his or her
term of probation or community control.” The purpose of this section is to nullify the tolling
mechanism when a court finds that a defendant did not violate his probation. See Stambaugh v.
State, 891 So. 2d 1136, 1139 (Fla. 4th DCA 2005). Thus, Defendant’s reliance on section
948.06(2)(g) is misplaced.

Further, Defendant’s challenge of the conviction on condition three is not a cognizable
claim for a 3.800(a) motion. See, e.g., Coughlin v. State, 932 So. 2d 1224, 1226 (Fla. 2d DCA
2006); Plowman v. State, 586 So. 2d 454, 456 (Fla. 2d DCA 1991); State v. Spella, 567 So. 2d
1051, 1051 (Fla. 5th DCA 1990); Henry v. State, 920 So. 2d 1204, 1205 (Fla. 4th DCA 2006);

Salazar v. State, 675 So. 2d 654, 655 (Fla. 3d DCA 1996); Ferenc v. State, 563 So. 2d 707, 707
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(Fla. 1st DCA 1990). Allowing Defendént to attack hxs conviction would infringe upon rule 3.850,
Florida Rules of 'C:rixﬁinalvProcedure. See Coughlin, 932 So. 2d at 1226. Therefore, Defendant’s
first basis for relief is denied.

| Seéond, Defendant argues that the court violated section 948.06(1)(h)1.-7., Florida Statutes
(2018) when sentencing him. According to Defexi_dant, leaving the county without permission is a
low-risk technical violation pursuant to section 948.06(9), Florida Statutes (2019). Because he was
a first-time violatoriand it was a low-risk technical violation, his probation should not have been
revoked and terminated. For this claim, Defendant is relying on a version of 948.06 that was not
enacted ét the time he violated .his probation. The version of section 948.06(9), Florida Statutes
that Defendant relies on went into effect in October of 2019, which was after he was sentenced.
Therefore, the language in section 948.06 that Defendant relies on for relief does not apply to him.
| Lastly, Defendant maintains that the court violated sentencing guidelines established in
rules 3.701, 3.703, and 3.704, Florida Rules of Crumnal Pro;:edure, by illegally sentencing him to
five years in DOC. According to Defendant, the court illegally sentenced him to five years in
prison which was more than a 25% deviation from his total sentence points on his scoresheet.
Defendant claims that the total ﬁentence points for his underlying offenses were 42.2, which is
below the total sentence points needed for a prison sentence. He further contends that the court
failed to follow the sentencing guidelines established in 3.703(d)(30)(A) and (B) and in 3.704
(d)(25), which prohibits a prison sentence of more than a 25% deviation from a defendant’s total

sentence points. |
Here, Defendant received 36.2 total sent;ence points on his scoresheet. (See Scoresheet).

The maximum possible sentence that Defendant could receive for counts two and three is five
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years.2 § 775.082(3)(e), Fla. Stat. (2018). Florida’s Criminal Punishment Code provides that “[t}he
permissible range for séntencing must be the lowest permissible sentence up to and including the
statutory maximu, as defined in section 775.082, Florida Statutes, for the primary offense and
any additional offenses before the court for sentencing.” Fla. R. Crim. P. 3.704(26). Defendant
was sentenced to five years in DOC, which is the maximum sentence. Because Defendant was
sentenced within the permissible range for sentencing, his argument that the court violated the
Crimihal I"l}mshment Code is without merit.

. 'Bése;i)on the foregoing, Defendant was not given an illegal sentence; therefore, his motion
is denied.

Based on the foregoing, it is hereby ORDERED AND ADJUDGED that:

1. Defendant’s “3.800 Motion to Correct an Illegal Sentence,” filed on May 24, 2021, is
DENIED. , »

2. Defendant may file a notice of appeal in writing within thirty (30) days of the date of this
Order. :

3. The following dbcument(s) are hefeby attached and are incorporated throughout by
reference; VOP Affidavit, Plea Form, VOP Plea Hearing Transcript, Order of Disposition,
Sentence, Judgment, VOP Sentencing Hearing.

2 Defendant plead guilty to the charges of false imprisonment and exposure of sexual organs. False imprisonment is
a third-degree felony and exposure of sexual organs is a first-degree misdemeanor. § 787.02(2), Fla. Stat. (2018); §
800.003. Fla. Stat. (2018).
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4. . The Clerk of Court is ordered to mail a copy of this Order to Defendant, including an
appropriate certificate of service, addressed as follows: Smart Communications /
Brevard County, Harry Lee Goldsboro II, ID# 4838407, PO BOX 9145, Seminole,

Florida 33775-9145. The Clerk shall also file a copy of the certificate of service in the
court file.

DONE AND ORDERED in Chambers, at Orlando, Orange County, Florida, on the Z_‘;f
day of Mma/ 2023. |

Original Signed by:
Judge Luis F. Calderon
_CircuitJudge, thig

IO\ B ATV

Certificate of Service

I HEREBY CERTIFY that a copy of this Order has been furnished to Harry Lee
Goldsboro I1, ID# 4838407, Smart Communications / Brevard County, PO BOX 9145,
Seminole, Florida 33775-9145; and to the Office of the State Attorhey, Postconviction Felony
Unit, 415 North Orange Avenue, Orlando, Florida 32801, PCF@sao9.org,
SAPostConv@sao9.org, on this &H_ day of HOJA- 2023.

Jud;ml é tant
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