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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 24-1113

Mario M. Contreras
Plaintiff - Appellant
V.
United States of America

Defendant - Appellee

Appeal from U.S. District Court for the District of South Dakota - Southern
(4:17-cv-04075-LLP)

JUDGMENT
Before GRUENDER, SHEPHERD, and ERICKSON, Circuit Judges.

This appeal comes before the court on appellant's application for a certificate of
appealability. The court has carefully reviewed the original file of the district court, and the
application for a certificate of appealability is denied. The appeal is dismissed.

April 01, 2024

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans

Appellate Case: 24-1113 Page: 1 Date Filed: 04/01/2024 Entry ID: 5379216
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UNITED STATES DISTRICT COURT
.~ DISTRICT OF SOUTH DAKOTA

SOUTHERN DIVISION

MARIO M. CONTRERAS, : ' ‘ 4:17—C’V-O_4075—LLP
Movant,'

JUDGMENT
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UMITED STATES OF AMERICA,

Respondent.
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 UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

SOUTHERN DIVISION

MARIO M. CONTRERAS, o ' . 4:17-CV—O4075*LLP__
-Movant,

MEMORANDUM OPINION AND ORDER
- Vs, : : v

UNITED STATES OF AMERICA,

-Respondent.

This matter is before the Court on Mario M. Contreras’s Amended Motion to Vacate, Set

- Aside, or Correct a Sentence by a Person in Federal Custody under 28 U.S.C. § 2255. (Doc. 135.)

Contreras seeks relief on the grounds that he is actually innocent of the murder and assault resulting
in sericus bodily injury of his two-year-old daughter, AC Cbntreras claims that A.C. died-beecause-
of an unrelated” heart condition, not because of head injuries inflicted by ._Cont’reras. The
Government érgu'eé that Contreras canndt meet the bﬁrden of an actual innocence claim becatuse
he offers cvidence-free al-ega’nonb that the true cause of A.C.’s death was an unrelated hear

condition [_Sea* Echocandio mm‘f’ FO Dﬂnno’f chvmthy redod " PFO medic deli nihonishole in hmﬂ—b%’rka\cw.]

The Amended Petition also asserts claime of mczfcciwe assisiance of {rial counsel,

apleAdian
PRGN &S B

- radure 16 identity medical evidence that supported the alternative theory of causation
de

“elatng 1o 7 he arr ]
KEOh n S{-el,os Leventi .SJ

alucs o iaterview and document testunon)y from physician Johri" Levintis, who -
aco o_fdm.g to Conireras - would have lestified to a latent heartt 1ssue ﬂlat required
comsnliation of 5 cardiolaoter and affirmed i Do Tevintis had made a referral for 2
consudiaton i November 2011 and

« failure to invoke Rule 16 and Brady to compel the Government to turn over the
exculpatory medical evidence relating to Cook Contreras’s medical condition.
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(
Doc. 135, p. 5. The Amended Petition also includes a claim that Contreras was denied effective
assistance of trial counsel “in that counsel failed to quéstion the coroner from the Ramsey County
Coroner’s Office about events or problems that, accoirdmg to Mr. Contreras, cast doubt on the

impartiality and professmnal competence of the work performed in that ofﬁce ” Doc. 135 p. 3.

i

_ 'BACKGR0U§D1”'
On December 28, 2011, two-year-old A.C. hac}i a physical for a Head Start program. TT .

The Government d1sputes the allegatlons of ineffective assistance of counsel.

73-76. The physical revealed that A.C. was a healthy child without injury about two weeks before

her death. TT 73-76. On Janue_ry 9, 2012, Mario Contreras,-A.C.’s father, was responsible for

taking care of a total of five children, A.C. and four etffler children, who were all under the age of
~eleven. TT 93, 307-310. C-ontrerés'was under pressure to arrive at work on time because he had -

been routinely late for work in 2011. TT 307- 310 In addition to Contreras’s stress ﬁom caring for
' five children and his job, A.C. was known tobea challengmg child in the mornings. TT 362.

On the moming of January 9, 2012, while A'.C' was m.the care of Contreras, she lost
consciousness at some point. TT 460. On February 22012, FBI Agent Rob Mertz interviewed
Contreras .about what occurred on January 9, 2012: TT 89-91. Durmg the mtennew Contrelas
stated twice that A. C.5s physwal condition “was just ﬁne on the night of JanLary ’)01 22 TT
92. Accordlng to Contreras when Confrems left the foom on the. morming, of January 9, 2012, |
bA.C. fell out of a chair in the kitchen. TT 94-5. When Contreras re-entered the kitchen, he saw
A.C. lying on the kitchen floor groaning while her eyes rolled back into her head. TT 95. In
addiiion, Cen'trerasvstated that 4.C.’s toes started to suiffen and point inwards. TT 95. After A.C.
1ast sotsciousness, Contreras drove A.C. o his uncle’s liouse before driving her to tﬁe Coteau

N . o IR - oy
Ldvovrenniat oo Qlccainm \‘ Nt L ﬁ v UTE AL MWlat=mew ety LA arata) haa vimale salisrd mmormimn
- L~ . SVTLVILT N SIAICIAL NOT A4S walle B Tl Mt
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5 T 460, Contrerag’s unvle declinad wascomoany Contrerss on the drive to the hospital

i

i .
t The Trial Tmnscrip”r Docket Number 158 in the ~1z1£er1‘/ir\g criminal prosecution, will be cited

FICRA R A ” 1 \xuan h tr ‘rha rao(: Nﬂ-w "\Q’Tf‘ ’r'nvn’\h O (\Th’w '**‘11;1"1(—"Q 1r‘ Tl‘\p ﬁlnr‘r Q AO(‘T’LT lﬂ THP HI’\(\D\"}V!"\”’

')

sriminal proseeuvon (i:12-cr- 1604 7) will be cited az - (LF Doc.” followed by the docket number
"and page.number, if applicable. Citations to docket entnes in this civil case (4:17-cv-4075) will be

01ted as “CIV Doc.” followed by the docket number and page number if applicable.
- l

2 Contreras’s statement that A.C. “was Just fine” on the night. of January 8§, 2012, -corroborates

A.C.s mother’s testimony. A:C.’s mother testified that A C. was fine when she spoke to A. C. over

the telephone on the ni ght of January 8, 2017 TT 237-38.
2
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because he was experiencing back pain, and he believed A.C. “was already gone at the time,” TT

460. o

Contreras left his uncle’s house and drove A.C. to the Coteau Hospital in Sisseton, South |

Dakota TT 457, 460-61. While A.C. was at the Coteau Hospital, the doctors were “havrng to probe
very much to get 1nformat10n from [Contreras] about the sequence of what had happened Just
 within the last few bours or hour.” TT 267. According to at least one relative, it was unusual that
Contreras appeared emotionless and evasive when doctors tried to find out what happened to AC
TT 267-68. A.C. remained nnconsoious at the Coteau Hospital in Sisseton...TT 265.
The doctors at the Coteau Hospital suggested that A.C. be airlifte'd to the Sanford Hospital
in Fargo, North Dakota to receive further care. TT 241. A.C.’ s mother consented to A.C. being
alrhfted to the Sanford Hosprtal in North Dakota. TT 241. While Contreras ard his relatives were

at the Sanford Hospital with A.C., she was placed on life support on January 10, 2012. TT 243-44. ;

A.C.never 1e0a1ned consciousness, and the decision to end life support was made on Ianuary 11,
2012. United States v. Com‘reras 816 F.3d 502, 506 (8th Cir. 2016). A.C.’s time of death was at
about 5:00 pm on January 11,2012, TT 244,

In August of 2012, a grand jury indicted Contreras for second-degree murder, voluntary

manslaughter, assault resulting in serious bodily injury, and child abuse. CR Doc. 2. Contreras

proceeded to triat'_in_]uly of 2013. TT 1. At trial, the medical testimony -revealed th‘at A.C. had
sutfered from eighteen subgaleal hemorrhages on multiple planes of her head. TT 125-27, 137-38.
Dr. Ame Graff, a leading expert medical doctor on child injuries, cared for A.C. at the

Sanford Hospital in Fargo, North Dakota. TT 240-44. “Dr. Graff testified to his physical

sxarimation of A.C. and all of the tests, scans, and records that he had reviewed.” Unired Srates v.

Cusredrerwn 516 1 5l al 5070 Tl Gradl “held the opiuaon tal AT s injudes [were] not consisient
vt giminie Tail off a chair,” rather the inpuries wers “consistant with a physical assault.” Id.;

s00 TT 301, After Dt Graff learned Contreras ciaimed A 2 ’s head injuries were caused by 2 single

fon )

all, ir. Grafi'told Contreras A.C.’s injuries were, in faci, inconsistent with a single fall. if 240-

- Victor Froloff, a St. Paul Coroner, performed A.C.’s autopsy TT 188 According to

Dr. Froloff, A.C.’s eighteen subgaleal hemorrhages, which were on mult1p1e planes of her head,

" were inconsistent with a single fall. TT 150-51. Dr. Froloff -testiﬁed that A.C.’s injuries occurred

within about seventy-two hours of the time of her death, placing A.C. in Contreras’s care at the

w

Aook



- . e =, . e e e N
aa o adE LU 16 rAQEID F 1Y30

time she received the head injuries TT 142. Further, Dr. Froloff stated that A.C.’s caﬁse of death
was traumatlc brain injury due to physical assault “by afist...[or] ... by just punching.” TT 13—9,» '
184, | - |
In addition, Dr. Brad Randall, the defense expert witness hired - by Contleras
.predommantly agreed with the facts found in Dr. Froloff’s autopsy. report. TT 371. Dr. Randall ‘
testlﬁed “I don’t believe a single fall can explaln everything, all the injuries that WCIC found at the
autopsy.” United Sz‘ates v. Contreras, 816 F.3d at 507; see TT 378-79. Dr. Randal] agreed, ““if the
child would have fallen from a_chair of two feet in height, . . . that would not cause [eighteen]
subgaleal hemorrhdgss.”’ Id ; see TT 403.'Fﬁrthcr, Dr. Raﬁdall agreed that “three or four blows
with the knuckles to the head or four or five blows could caﬁse these [eighteen] 'subgaléal
contusions.” TT 413. | -
A clinical pathologist, Dr. Kenneth Snell, reviewed Dr. Froloff’s aut'opéy’ réport
- photographs, the Death Certificate, medical records from both the Coteau Hosp1tal and the Sanford
‘Hospital, and Dr Brad Randall S report. TT 323. “Dr. Snell explained that one fall equals one
- contusion on one side of the head and that A.C. has suffered injuries on both sides of her head and
to the top of her head "’arid for_eheéd.” United States v. Contreras, 816 F.3d at 5 07. After reViéWing .
the various records, Dr. Snell concluded that “it was not possible tb get [eighteen] hemorrhages on ..
‘one’s head from a smgle fall » Id; see- TT 331-34, Further, Dr. Snell testified Lhat ‘the injury
occurred approximately right about the tlme or rlght before . . [A C.] was adrmtted to the
hospital.” TT 326-27. Thus, Dr. Snell S 1est1mony places A.C. in the care of Contreras when she
sustained the injuries. United States v. Contreras, 816 F.3d at 509. Flnaﬂy, Dr. Snell testified that
he agrees with the cause of the death listed on the Death Certificate and that A.C.’s manner of
_'I'T 342-43. See CR Doc. 101, p. 15 (Hs»ting

L T PR homicidc
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- immeadiate cause of death as tr_aumatic head injuries as 2 consequence of physical assault),

The jury found Contreras guilty of murder and assault resulting in serious bodily inj‘ury.
United States v. Contreras, 816 F.3d at 507, “A month after the verdict, Contreras refuéedvto
rnarerafe wvith his attorney and claimed mmﬂm‘ iliness.” Jd  While Contreras- received &
compc:tericy cvaluatiéﬂ, the Court delayed his sentencing. Id. After ban‘assessment by a Igcal
psychiatrist and a two-month examination at a federal medical center, the report found Confreras

was pretending to suffer from a mental illness. Jd. The Court “found Contreras competent to be

Aok



sentenced.” /d. On November 25, 2014, the Court sentencedlContr_éras to the mandatory minimum
of 360 months’ imprisonment for the committed crimes. Id.; see CR Doc. 180.

A After trial, “Contreras renewed his motion for judgment of acquittal”-that he had filed
during the trial. United States v. Coﬁtreras, 816 F.3d at 508. This Court found that whjlc there was
conflicting evidence, the evidence still stipported Contreras’s convibtidn beyond a reasonable
doubt. CR Doc. 117. “In éupport of its ruling, the court noted that “[vthe] locatién of the injuries to
the skull, the number of separate injuries to the skﬁll, and the severity of the injuries to the victim
all strongly supported the conclusion that . . . [Contreras] hit the head of the victim several times

- with his closed fist.”” Unired States v. Contreraé, 816 F.3d at 508. This Court explained that “[t]he
evidence established that this was not a shaken baby case, but rather a baby that got beaten as
opposed to a single fall from a chair or even the table.” /d

On direct ép‘peal, Contreras made five sepérate‘drguments before the Eighth Circuit. Um‘red

“States v. Contreras, 816 F.3d ét 507. Among other things, Contreras argued that “the district court .

efred in denying his -motioﬁ for judgrhent of acquittal based on sufﬁ.ciency of the evidence.” Id.

The Eighth Circuit considered that

[bloth Dr. Froloff’s and Dr. Snell’s estimates of when A.C. sustained the fatal injuries place
her in Contreras’s care. Furthermore, A.C. underwent a physical exam with no reported
issues at the end of December 2011, and A.C.’s mother testified that A.C. scunded {ine on
the telephone while in Contreras’s care on the Sunday night prior to A.C. being taken to

the hospital.

Id The Eighth Circuit ruled that “based on the evidence in the record, . .- the jury could conclude

heyond a reasonable doubt that A.C’s imjuries fell within the time period specified in the

indictment and that sufficient evidence exists to suppoit Contreras’s convictions.” /d. at 509, The
ul

s

firrning Contrerad’s convictiog 1 il respecis.

— - S e R Y
Faziie Coocwbssued a dcms‘luu auiviarch 7, 2006,

CIV Doc, 135,p.2.

Contreras’s motion for rehearing was denied on July 14, 2016. CIV Doc. 135, p. 2. Then,
on May 31, 2017, Contreras filed an initial Motion to Vacate, Set Aside, or Correct a Sentence by
s et oo Attty wiust 25 Ui,y Zasu. i v Dos. 1. Conteras filed four wiodons
requesting court-appointed counsel. CIV Docs. 19, 44, 54, and 69. On November 8, 2018, the
Court _appointéd counsel for Contreras. CIV Doc. 90. The lawyer, who had: agreed to the»»‘
appoilltmeﬁt, was unresponsive for almost a year. CIV Doc. 97. Thus, the Court terminated-the.

appointed counsel on October 29, 2019 (CIV Doc. 99) and appointed new counsel to represent
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Contreras (CIV Doé 106). Contreras’s then-appointed counsel filed an Amended § 2255 petition
on April 24, 2020. CIV Doc. 135, Amended Petition. Contreras’s § 2255 petition alleged claims
for ineffective assistance of counsel and actual inhocence. CIV Doc. 135. _
Concerning the ineffective ass_istance of counsel claims, the Court issued an ordgr on May
29, 2020, fhat' Contreras must. sign and file an attorney-client privilege we_liverlform allowing his
trial lawyer to address Contreras’s ineffective assistance of counsel claims. CIV Doc. 138.
Contreras did not sign the attorney-client pfivﬂege_ waiver form. CIV Doc. 140. On August 11,
2020, the Court issued another order regarding the attorney-client privilege waiver form. CIV Doc.
140. The Order directed Contreras’s lawyer to prbv_ide the Court with the status of the éﬁ'omey-
~ client privilege waiver form, and to advise the Court “whether Mr. Contreras understands that his
claims of ineffective assistance of counsel are SLIb_]CCt to being stricken if the form isnot signed
and returned.” CIV Doc. 140, , ' '
On August 22, 2020, Contrelas s then-appointed counsel sent a letter to the Court detaﬂmg
the attempts he had made to contact Contreras to discuss the attomey—chent_puyllege form. CIV.
Doc. 141. From June 1, 2020, until August 11, 2020, Contreras was unresponsive to his then-
appointed counsel’s attempts to contact him. CIV. Doc. 141. On August 14, 2020, Contreras’s
theﬁ-appointed counsel was able to speak with Contreras about the prouedule Le]atmg o the
attorney-client privilege waiver form and the Court’s expectations. CIV. Doc. 141. Contreras told
his then—appointed counsel that he would submit the signed waiver form. CIV. Doc. 141. On “
September 1, 2020, Contreras’s lawyer filed & Motion to Withdraw as Counsel because of
difficulties he encountered while working with C‘Qntreras. CIV. Doc. 142. On October 2, 20620,
the Court issued an order aHowing Contreras’s then-appointed counsel to withdraw. CIV. Doc.

HEN

O Jacuary 11, 2021, _1 (‘ wt issued an Order which explained the backgrou.nd of
Lommab s § 2255 action and dlscussed Contreras’s-failure to comply with this Court s orders
directing hirn to sign and file an artorney chent priviiege walver form . CIV Doc 156. The Court.
weaniet Contreras that his case could be dismissed if he failed to comply with the Court’s orders.
Id. The Clerk of Court was directed to sen& the Order and another attorney-client privilege waiver
form to Mr. Contreras. Id. Unforttmately, Contreras did not respond with a signed waiver form.

On March 15, 2021, the Court gave Contreras or;é more oppoi’tum'ty to sign the attorney-
client privilege waiver form. CIV Doc. 174. Contreras vias adviséd, “if he does not sign and file

° | Aooch
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* the attorney-client Wai\}er form by April 15, 2021, the Court will dismiss his ineffective assistance
of Vcounsel claims alleged in the Amended Petition.” CIV Doc. 174, p. 3. Despite the attempts made
by the Court, Contreras “neither filed the Waiver felm nor sought an extension of the time within
which to do so.” CIV Doc. 184, p. 1. On May 6, 2021, the Court dismissed the ’uieffective
assistance of counsel claims alleged in the Amended Petitlon CIV Doc. 184. The Govemment :
was directed to file an answer to the actual innocence clalm asserted in the Amended Petition. Id
On June 7, 2021, the United States filed a response requesting dismissal of Contreras’s claim that
he is actually innocent of the crimes of conviction. CIV Doc. 187.
On July 6, 2021, a new lawyer filetl a Notice of Appearance for Contreras. CIV Doc. 188.
On July 15, 2021, Contreras’s new lawyer filed a;imoﬁon for reconsideration, aéking the Court to
reconsider its dismissal of the ineffecﬁw/e assistance of counsel clafms. CIV Doc. 191. Contreres
wrote his new lawyer about why he did not sign the waiver form. His lawyer reported that, among
other things, Contreras said he did not sign the form because “he feared his trial attorney being -
persecuted because he was from Iran,” he “v_vés fearful of testifying against Iranians,” and “other
non-relevant issues.” /Jd. The new lawyer thought Contreras might be willing to waive his
attorney-client privilege if she had e chance to meet with him and explain the reason it is needed, '
Id. No legal basis was articulated in support of the motion to reconsider, and the government
resisted the motion. CIV Doc. 192. |
- The motion for reconsideration was denied without prejudice . to Cdntr’eras’s right to file a
subseciuer;t motion if it was accompanied by a signed waiver of Contreras’s attorney-client
privilege, and if a legal basis for the Rule 60(b) motion was articulated. CIV Doc. 194. Ou August
16, 2021, Contreras filed the motion for relief under Rule 60(b). CIV Doc. 196. The motion
. >f ﬂ-}’é attornay-client privilegs waivar cioned by Contreras, CTV Doc. 196-1 The

[SV2S FRVS PP RPN QTN .
R S S

- goverameat opposed the Rule 60(b) moti’on.. CIV Doc. 199. Noting the ‘difﬁculties encountered

by Contreras during the COVID-19 pandemic, the strong policy in favo; of addres‘sirig the merits

of claims, and Contreras’s lengthy 30-year sentence, the Court grahted the Rule 60(b) motion and

refpstated Contreras’s ineffective assistance of counsel claims set forth in his Amended Petition.
CIV Doc. 201. The Government was directed to respond to those claims. /d.

" The Affidavit of Trial Counsel responding to Conu eras’s meffectwe a331stance of counsel

claims was filed by the Government on November 22 2021. CIV Doc. 206. The Govemment s

- brief addressmg the meffectlve assistance of counsel claims was filed on December 22, 2021, CIV

‘,7 - | ;'AOO.'T"



Doc. 207. On January 10, 2022, Contreras filed a “Response to the Government” which included
six exhibits. CIV Doc. 208. The Government filed a Reply asserting that Contreras’é Response .
raised thr‘ee‘new claims that were unﬁmely and that did not relate back to his Amended § 2255
Petition. CIV Doc. 210. Contreras responded by explaining why he believed the three claims relaté :
back to his Amended Petition that was filed on April 24, 2020. CIV Doc. 211. The Court
determined that the claim regarding the Ramsey County Medical Examiner’s Office related back
to the Amended Petition, but two additional claims raised in Contreras’s Response to the
Government did not relafe back. CIV Doc. 212. The Government was directe‘d to file a
supplemental brief addressing the Ramsey County Medical' Examiner’s Office claim. (/d.) The
Government’s responswe filing included a second Affidavit of trial counsel. CIV Doc. 215.

Trial counsel explained that it is his general practice to search for mformatlon to impeach
the credibility of any, expert w1tnesses, and he followed thatpractice in this case. Id. Contreras
told counsel that “he was aware of evidence Dr. Froloff or éomeéne fr(i)m his office lied in a
_ previous case or had ethical issues,” but Contreras did not provide any documents or more speciﬁc
information to his lawyer. Jd. Counsel’s own search “did not revéal any material that would be
useful to impeach Dr. Froloff.” Id. Had he found any impeachment material he would have used
it | o
| On March 7,2022, Contreras filed a Motion for the Court to Order Service of Subpoenas.
CIV Doc 213. Contreras included two proposed subpo\:nas One was for records relatmg to “heart
smoefy for A.C. allegedly performed at Sanford Hospital in Fargo North Dakota and the other
was for records regarding a supposed “heart examination” of A.C. at Indian Health Services
(“IHS”) invS'outh Dakota. CIV Doc. 214. The Court directed the United States Marshal Service
10 serue fie vowpleied subpoenas. CIV Dow 219 Gue subpoena was served on Sanford Heart |
Hespital on April 28, 2022, and the other subpoené was served on IHS on May 4, 2022. CIV Doc.
222. | ) -

- The Court did not hear from Contreras after the subpoenas for heart-related medical records

"+, TFour months later, on uClthl sber 12, 2022, the Court directed counsel for COI’I[I‘GI&.J.

to file a brief advising the Court what, if any, documents. wereVrecelved in response to the
subpoenas for the records from IHS and Sanford Heart Hospital related to A.C.’s alleged heart
surgery and heart.examination. CIV Doc. 225. The Order provided that the brief should include

.
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argument and legal authority as to how the documents from IHS and Sanford Heart Hospital affect

Contreras’s claims in this case. Id,
In response to the Order, counsel for Contreras sent a letter to the Court indicating that she

could not write a brief because she did not obtain any new documents or evidence that a heart

- examination or heart surgery took place. CIV Doc. 226. Counsel offered to present.an affidavit

of Mario Coﬁtreras “as to what he wants to tell the Court” regarding A.C.’s alleged heart surgery.
1d. On October 24, 2022, an Affidavit of Mario Contreras was filed. CIV Doc. 229. Contreras
asked the Court to issue an Order signed by this Court directing IHS and Sanford Heart Hospital

“to produce the records he is seeking. Id.

On October 28, 2022, the Court ordered counsel for Contreras to serve and ﬁ1¢ a brief

raising the issues regarding A.C.’s heart defect/heart surgery that Contreras wants to raise. CIV

-Doc. 230. So that she could provide the information to the Court without compromising her ethical

obligations as an officer of the court, counsel was advised that she did not need to include any
legal authority or afgument.v Id. The brief was filed on November 21, 2022. CIV Doc¢. 232. Six
exhibits were attached to the brief. Sevéral of the exhibits are copies of medical records that
Contreras had filed many times before. In a nutshell, the brief explained Contreras’s belief that

the hospitai is refusing to produce the heart surgery records because they commiited medical

A malpractice when treating A.C. 1d. He also believes that IHS would turn over medical records of

a heart examination of A.C. if this Court ordered IHS to de so. Id.

Counsel also filed a letter whick included a document prepared by Contreras that appears
to be a proposed Order to be signed by this Court compelling Sanford Hospital to produce
docaments related to a “heart defécpcon‘eotive @perétion” performed on Janvary 11, 2012. CIV
200 2330 Cotngel has explained o Contreras that the subpoenas for records issuej to 1HS and
Sﬁfj;vra{ Hospital were correctly issued and signed by the Clerk of Court. Jd.

' Contreras’s Amended § 2255 Motion is now ready fbr'a ruling. Contreras attempts to
overcome his convictions for second degree murder and assault resulting in serious bodily injury
hes sleimine there s evidence that A C. died as a recvlt of-a preexisting heart condition, which
Conireras alleges proves he is actually innocent. CIV Ddc. 135, Amended Petition, pp. 6-7.
According to Contreras, “no juror could conclude that . . . [A.C.] died of head trauma if the -
evidence relating to an underlying heart condition had been properly uncovered and presented.”

Id.. In addition, Contreras contends that his trial lawyer was ineffective for failing to take steps in

S Aen



order to discover A.C.’s heart condition, and for failing to discredit Dr. Froloff’s testimony about
A.C.’s.cause of death. HoweVer there is no evidence that A.C. had a preexisting heart cdndﬁion
In many of Contreras’s filings, he asked this Court to contact witnesses and make other .
attempts to locate medwal records regardmg A.C.s alleged heart condltlon See, e.g., CIV Docs.
1-2,p.2;14,p.4; 10,p. 13; 61, p. 1;92,p. 1; 139 p. 1; 233. The Court’s proper function is not.
“to assume the role of an advocate for a pIo se htlgan't » Hall v. Bellmon, 1935 F.2d 1106, 1110
(10th Cir. 1991), see also Barnett v. Hargert, 174 F.3d 1128, 1133 (10th Cir. 1999). However, the
Court allowed for service of subpeenas to attempt to locate the alleged medical reeords sought by
Contreras. The Court also has ensured that Contreras has had the assistance of counsel in pursuing
his claims. It is true that the lawyer h_ired by Contreras in 2017 was inactive for over a year, but
‘the Court terminated that lawyer and appointed other counsel. Contterzts’s second appointed
counsell did good werk, b_ut he withdrew from the case bec,ause of the difficulties of working thh
Contreras. Contreras’s third lawyer has advocated on his behalf since her appearance on July 6, |
$2021. None of Contreras’s lawyers were able to locate records indicating that A.C. had a
pr eex1st1ng heart condition. | . |
A mere suspicion that A.C. had a heart condition that preex1sted the date of A.C’s
hospitalization for her head trauma on Januars y 9, ZOL, is insufficient to satisfy the burden xeqtur
| for Contreras’s § 225 5 claims of actual innocence and ineffective essistance of counsel. Evenifa
heart condition could be proven, the record evidence clearly shows that A.C. diéd from her head o
injuries, not from a heertcondition. Accordingly, Contreras’s § 2255 petition is denied.
~ DISCUSSION - |
A prisoner in custody pursuant foa federal conviction and sentence may move the .cou'rt that

AR IS P . -; i A ~nan .
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MJlpon the ground that the sentence was imposed in violation of the Constitution or
laws of the United States, or that the court was without jurisdiction to impose such
sentence, or that the sentence was in excess of the maximum -authorized by law, or

1s otherwise subject to collateral attack.

g U.S.C §2 55(a).
A, Actual Innocence -
Contreras seeks rehef under § 2255 on the orounds of actual innocence. ‘Contreras asserts

(O

that, at the time of her death, A.C. suffered from a preexisting heart condition. According to



Contreras, the causé of A.C.’s death was not head trauma but her an unrelated preexisting heart
condition. Further, Contreras’ élaims that the medical record of A.C.’s heart condition have been ’
lést. Therefore, based on the speculation of A.C.’s preexisting hcalrt condition, Contreras asks th§:
Court to find him actually innocent of the crimes he was convicted. '

Because a reasonable | juror could find Contreras guilty beyond a reasonable doubt even if
Contreras presented evidence that A.C. had a preexisting heart cond1t10n, he does not meet the
bufden to prove he is actually innocent. A claim of actual innocence may be “freestanding” or
serve as a “gateway.” House v Bell, 547 U.S. 518, 554-55 (2006). An actual inﬁocence claim acts

a “gateway” when it serves as a means for the petitioner to argue other constitutional claims
that may otherwise be procedurally barred. Schlup v. Delo, 513 U.S. 298, 327 (1995). On the ‘other
hand, a freestanding actual innocence claim is the petitioner’s attempt to prove his or her innocence
independent of anotherclaifn. Herrera v. Collins, 506 U.S. 390, 417 (1993). Thus, whether a
separate constitutional issue exists is irrelevant when a. petitibher_ raises a freestanding actual
innocence claim. /d. _ o ' |

It is an open question as to whether the Supreme Court.will honor a freestanding actual
" innocence claim. House, 547 U.S. at 55 5=;' Dansby v. Hobbs, 766 F.3d 809, 816 (8th Cir.

2014); McQuiggin v. Perkins, 569 U.S. 383. 392 (2013) (recognizing the Supreme Court had “not -
resolved whether éprisbner may be entitled to habeas relief based on a freestanding claim of actual
innoéence”). While the Supreme Court has never explicitly recognized the standard for satisfying
“a freestanding actual innocence claim, thc"Supreme Court has noted that the standard would be
“extraordinarily high.” Dansby, 766 F.3d at 816. See Rouse v. United States, No. CIV 06-4008,
ZOQO VI 1287986, at *14, 16 (D.5.D Mar. 1§; 20é0) (finding that even with the petitioner’s new
Lvidande of reCaiitations and -expert testimony that soatiicts with the trial testimony, “a reasonable
suld find the rial testimeny was credible” and convict the petitioner); see also Rhodes v.

RGeS

R

Smith, 950 F.3d 1032, 1036—37(8111 Cir. 2020), ceri. denied, 141 S. Ct. 365, 208L Ed. 2d 92 (Oct.

U)U) (finding that a reasonable juror $till c,ou[d oonwct the petitioner even in light of new

~rianrifin avidence including “'.vm«peer revietyed (med;cal; articles. . . as well as the opinions of
seven different pathologists” which petitiof;er argued indicated he was innocent of mu;der).

The Supreme Court has implied that the standard for a freestanding claim is a more difficult
burden to meet than the bu:den-of the gateway claim. House, 547 U.S. at 555. First, the Court

noted in Herrera that if the Court were to recognize a freestanding actual innocence claim, the
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burden would be high. Then in Schlup, the Court went on to define a standard for a gateway claim.
House, 547 U.S. at 555 ;-see Schlup, 513 U.S. at 327 (ﬁndiné the standard for an actual innocence
claim serving as a gateway is that the petitioner must show that if a jury hears the new evidence,
“it is more likely than not that no 'réasonable juror would have found petitioner guilty beyond a
reasonable doubt”). Thus, if the freestanding claim is recogmzed it would requxre “more
convmcmg proof” than the gateway standard. House, 547 U.S. at 555.
Because Co’ntrer'as does not have a constitutional claim that is procedurally barred, his

actual innocence claim is not acting as a “gateway” to allow the Court to hear otherwise barred ’

claims. Instead, Contreras’s actual innocence claim is “freestanding,” or that he is actually

innocent of the crimes he was convicted. The Court will assume that a freestanding claim of actual

innocence is recognized. Therefore, Contreras needs to show “more convincing proof” than what
is required for a gateway claim of actual innocence.

Contreras’s situation is unlike that in House, where the pctiﬁoner satisfied the gateway
standard. In House, the petitioner’s evidence was indicative of another suspect and, thus, called
into question the strength of the evidence connecting the pétitioner to the crime. House, 547.U.S.
at 553-54. The evidence consisted of DNA and bloodstain evidence. . The Court found that
the svidesnce was sufficient to meet the standard required for a gateway actual innocence claim. 1d.

U..-me House, Contreras is Lmable to present any evidence that A.C.’s heart condition
preexisted the daté of A.C’s _hospitaliiation for head trauma on January 9, 2012. Instead,
Contreras claims the medical professionals have lost the necessary documentation. Because
Conircras baseé his elairn on speculation, he does noi have sufficient évidgnce to support even a

gateway” actual innocence ciaim. Because a freestanding claim has a heavier burden than a

. ) ‘s - N ~
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s fresstandi ding actual innccence claim. Thus, befere proceseding to the merits of the case, Contreras

cannot support his freestanding claim of actual innocence.

| Even if the Court were to allow Contreras to go ahead with his freestanding claim of actual
Gnmanrmas Panraens o'd nct pravail Tplilzz the mnoible DNA and bloodstain evidence in
House, Confreras repeatedly claims that the possibility of showing A.C.’s heart condition .

preex1sted the head trauma would result in a reasonable juror finding him innocent as to A.C.’s

death. However, both Dr. Froloff and Dr Snell testified that A.C. died due to the eighteen subgaleal

hemorrhages. In effect, the medical testimony of Dr. Froloff and Dr. Snell negates Contreras’s
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»

- claim that a preexisting heart condition was the cause of A.C.’s death rather than A.C.’s head

injuries. '
Contreras’s claim of actual innocence has even less support than that in‘Dansby./_In

. Dansby, the new evidence offered by the petitioner included documents that were withheld by the

State and recantations of trial testimony _staﬁng Dansby’s guilt. Dansby, 766 F.3d at §15-16. The
Eighth Circuit reasoned that, even when considering the new evidence, the “substantial evidence
apart from . . . [the recantations] . . . permitted a jury to infer . .. Dansby’s . . . [guilt].” /4. at 817.
Therefore, the court held that the “proffered evidence does not meet the extraordiharﬂy high
threshold that might support relief based on a showing of actual innocence.” /4

Con81der1ng that Contreras s claim that A.C. died of an unrelated heart condmon is both
without evidence and contrary to the medlcal testimony, Contreras would need evidence Strong
enough*to disprove the medical testimony preseﬁted at trial. Contreras’s suspicion that there is
evidence proving A.C.’s heart condition pfeexisted ‘A.C.’s head trauma inflicted on January 9,
2012, is even more speculative than the recantation in Dansby, the recantations and new expert
testimony in Rouse, and the new peer-reviewed medical articles and expert opinions in Rhodes.
Like Dansby, even whenvcohsidering oew evidence, if some was presented, there is substantial
medical evidence suppoi’ting that A.C.’sjcause' of death was head trauma inflicted by Contreras. -
Contreras only has a suspicion that lost modical documents would be able to show A.C. had a heart
condition that was _Vboth preexisting and caused her death. Contreros has not met this high standard
because h_is mere suspicion that a heart condition caused A.C.’s death is too nebulous.

Thus, even though Contreras claims A.C. had a heart condition that may have preexisted
her head trauma, Contreras’s claim has no bearing on his innocence. Moreover, Cono'cras has not
carigriend e standard set forth in Schlup thar no reasonable juror would have found Contreras
putlty beyond a reasonable doubt. Therefore, 1t tollows that Contreras’s suspxclon does not amount
to the “more convincing proof” requuod for a freestanding innocence cla1_m: '

B. Ineffective Assistance of Counsel
g defendant who claims to have been deprived of effective assistance of counsel must
show: (1) <hat his lawyer’s representation fell below an objective standard of reasonableness; and
(2) that the lawyer’s deficient pefformancé prejudiced the defendant. Strickland v. Washington,
466 U.S. 668, 688, 694 (1984). For the first requirement of the Strickland test, “the court must

apply an objective standard and determine whether, in light of all the circufnstances,'the identified
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acts or omissions were outside the wide range of professionally competent assistance Whiie at the |
same time refrairﬁng from engaging in hindsight or second-guessing of trial counsel’s strategic
decisions.” Nave v. Delo, 62 F.3d 1024, 1035 (8th Cir, 1995) (internal citation and quotation
marks omitted). “There isl/a presumption that any challenged action was sound trial strategy and
that counsel rendered adequate assiétance and made all significant de(;isions in the exercise of
professional judgment.” Hall v. Luebbers, 296 F.3d 685, 692 (8th Cir. 2002) (quotation omitted).
It is the petitioner’s burden to overcome this presumption, and a “petitioner cannot build a showing |
of prejudice on a series of errors, none of which would by itself meet the prejudice test.” Id.
To demonstrate prejudice necessary to satisfy the second prong of Stricklond, Contreras

must show that there is a reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceeding would have been different. A reasonable probability is
a probability sufficient to undermine confidence in the outcome.

Strickland, 466 U.S. at 694. “The likelihood of a different result must be substantial, not just
conceivab.le.” Harrington v. Richter, 562 U.S. 86, 112 (2011).

“Unless a defendant makes both showings [required under Strickland], “it cannot be said
that the conviction . . . resulted from a breakdown in the adversary process that renders the result
Hnrehable ? Strickland, 466 U.S. at 687.

1. Ineffective Assistance Related to Medical Evidence of Heart Defect

Contreras asserts trial counsel was constltutmnaﬂy meffecnve because he failed to identify
medical evidence that supported the alternative theoi*y that a heart defect caused A.C.’s death.
According to Contreras, this includes evidence from Dr. John Levintis who “would have testified
t5 a latent heart issue that required consultation of a cardiologist and affirmed that Dr. Levintis had
fimiie seferrad fon 2 conenitation 1n November 01 .7 IV Doc. 135, p. 3. It also includes his
LavIVer's f:iﬂuré to “compel the Government to turn over the exculpatory medical evidence relating
to [A.C.’s] medical condition.” Id. [thbﬁ&df%’“mTPF{)OﬂnM"b«mWY fmm_j

Contreras’s bald assertions that there is some evidence that A.C. had a heart defect or

underwent heart surgery before she died are not L,nou h to state a valid claim under Strickiand.

A AR

‘Conrtreras was given considerable time to find evidence to support this claim. Contreras and his

habeas lawyers tried to find such evidence and failed. This Court granted Contreras’s request to .
subpoena reco_rdé from Sanford Hospital and IHS in order to obtain the alleged records from the .

sources identified by Contreras, but no records were found.
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"Trial counsel states in his affidavit that he inquired into potential alternative ca'uses"of
A.C’ s death. CIV Doc. 206. He asked Contreras if A.C. had any medical conditions that could
have caused her to fall from her chalr (whlch 1s what Contreras testified had happened to A.C.).
Counsel said: “I have no recollection of his .ment;onmg a heart condition. If he had I would have
followed up and obtained edditional medical records.” CIV Doc. 206, P 5. Furthermore,  trial

counsel avers:

When I received discovery I carefully reviewed it multiple times, both alone and with Mr.
Contreras. Dr. Randall, our medical expert, reviewed the child’s medical records and
autopsy photographs, dnd identified no underlying heart condition that would have led the
child to sustain such an injury to her head. In fact, shortly before the child’s death she had
a routine check-up, and was found to be in good health. I recall this fact being one of the
primary difficulties in formulating an alternative cause theory based on her health. If [
could find any evidence to undermine it T would have thoroughly investigated it.

CIV Doc. 206, P 6.

There is no _indicatio'n that the _recbrd_s Contreras alleges counsel failed to find even exist,
and eoensel’s failure to discover evidence of a priof heart condition was not uni‘easonable.

- In addition, Contreras has failed to show prejudice. As stated earlier, the medical testimony
at trial established that A.C. died from head injuries due to an assault. Thus, Conireras has failed
to demonstrate prejudice 1'esulting from trial counsel’s failure to discqver the alleged heart
condition evidence. ' A - '

3. In ffec‘we Assistance Related to Ramsev County Medical Efmmmei s Office

In his Amended Petition, Contreras alleges that he was denied effective assistance of

~ uunsel “In that counsel failed to question the coroner irom the Ramsey County Coroner’s Office

ahout 2vente or problefns that, according to Mr. Contreras, cast doubt on thé impartiality and
prefessional eemeetence of the work perforfned in that office.” CIV Doc. 135, p. 3. Ina léter’
pieading, Contreras’s habeas lawyer attached copies of two articles she found on-line regarding
challenges to the credibility of testimony provided by Dr. Michael M‘cGee;the Chief Medical
Hx.lrm_m m- Kamsey County and Dr, Fiolorf" S swcrv sor.® CIV Docs. 208-4, 208-5. Contreras

argues that:

3 Contreras describes the articles as being “posted online as early as 2011.” CIV Doc. 208, p. 6.
One article shows the date of September 6, 201 I, CIvV Doc 208-5, and the other is undated. CIV

Doc. 208 4, .



[h]is trial attorney failed to investigate the Ramsey County Medical Examiner’s office for
allegations of dishonesty and autopsies deemed incorrect by other doctors. A random and
simple internet search of articles published could have led the defense to numerous new
articles about the chief medical examiner [Dr. Michael McGee], giving false and incorrect -
testify [sic] at a Minnesota murder trial. Contreras argues he was prejudiced by this mistake
and that but for the error, there is a reasonable probability that the result would have been

different.

CIV Doc. 208, p.2.
Trial counsel’s affidavit indicates that, in Contreras’s case, he followed his usual practice

of searching for information “that may affect the credibility of any expert witness.” CIV Doc. .
215-1, p. 1. He did not find aﬁy information that would have been useful to impeach Dr. Froloff’s
credibility. If be had found such 'in_formation' he would_have used it. Id. |

Dr. _Froloff is the Ramsey County medical examiner who performed A.C.’s autopsy. Dr.

McGee did not perform A.C.s” autopsy. Dr. Froloff testified at the trial, not Dr. McGee. The trial

transcript reveals that trial céunsel conducted a thorough cross-examination of Dr. Froloff after

consulting with Contreras’s own medical expert. Neither of the articles submitted by Contreras
mention Dr. Froloff. The credibility-of Dr. McGee and the credibility of Dr. Froloff are entirely
different matters. There is no showing that Dr. Froloff has-a reputation for dishonesfy, or that any
other reason exists to question Dr. Froloff’s professional integrity that went undiscovered by frial
counsel. Furthermore,. Contreras makes no argument and presents no legal authority for the
proposition that the on-line articles about Dr. McGée, or any of the information in the articles, -

would be admissible at trial for the purpose of impeaching the credibility of Dr. Froloff. The Court

1 aware Of no such authority. Requiring the jury w delve into Dr. McGee’s- credibility or

epitatior during Contreras’s trial would not have beer appropriate under the Federal Rules of
Covidence, Thus, counsel’s failure to impeach Dr. Froloff™s credibility with evidence of accusations
agamnst br. McGee was not unreasonable.

Tn addition, Contreras cannot show prejudice. Dr. Snell, a clinical pathologist and the

coroner for Minnehaha County, testified at trial that he reviewed all of the records from the Ramsey

County medical Examiner’s Office. TT pp. 329-330. Dr. Snell testified at lquth about why A.C.’s

‘head injuries were niot consistent with a fall from a table or a chair. He agreed with the cause of

A.C.’s death that Dr. Froloff listed on the Death Certificate: traumatic head injury as a consequence

of physical assault. TT p. 342. ,
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The Court cannot find ineffective assistance of counsel for failing to inve’stigate and present .
evidence of professional misconduct by Dr. Froloff when there is no showing thaf sucﬁ information
exists. Counsel searched for information that would have been useful to 1mpeach Dr. Froloff 5
credlblhty, but he found nothing.

EVIDENTIARY HEARING and CERTIFICATE OF APPEALABILITY

A district court must grant an evidentiary hearing in a § 2255 proceeding “[ujnless the
motion and the ﬁles and records of the caée conclusivély show that the prisoher is entitled to no
relief.” 28 U.S.C. § 2255(b). The court may deny an evidentiary hearmg if “(1) the petitioner’s
allegatlons accepted as true, would not entitle the petitioner to relief, or (2) the allegations Qarmot '
be actepted as true because they are contradicted by the record, inherently incredible, or
conclusions rather than statements of fact.” United S_tates v. Sellner, 773 F.3d 927, 930 (8th Cir.
2014) (quoting T homas v.. United States, 737 F.3d 1202, 1206-07 (8th Cir. 2013)').' There is no

“need for an evidentiary hearing in this case because it is clear from the record that Contreras’s

claims do not warrant relief under 28 U.S.C. § 2255. Walker v. United States, 810 F.3d 568, 580
(81h Cir. 2016) (affirming denial of ev1dent1ary hearmg where no further factual development

. needed).

When a district court has denied a motion under 28 U.S.C. § 2255, the petitioner may not
appeal without a cértiﬁcatc of appealability. Such a certificate may issue “only if the applicant has
made a substantial showing of the denial of a constitutional right.” 28 U‘S.C:'§ 2253(c)(2). A
“substantial showing” under this section is a showing that “reasonable jurists would find the -
district cour’s assessment of the constitutional claims debatable or wrong.” Slack v. McDaﬁz‘el, |
529050473, 484 (2000). A ¢ ‘substantial showing” is'made if “a court could resolve the issues
Afizreatin or the fsgues decaryve fyher peaceedings * Cae o Norris, 133.F.3d 565, 569 (8th Oir
1997}, Conireras has not made a substantial ShOV‘/HLb of the denial of a constitutional right and
the certlﬁcate of appealability will not issue. ,

CONCLUSIGN

| This Court con_cludeé that Contreras has failed to demonstrate that he is actually innocent.
When considering the medical testimony about A.Cs cause of death, a reasonable juror could still
convict Contréras of the murder and assault resulting in serious. bodﬂy; injury to A.C. even if the

case was tried with some new evidence of a heart condition. Thus, Contreras failed to satisfy the

“more convincing proof”. standard required for a freestanding innocence claim.
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Furthermore, trial counsel prowded professionally competent assistance to Comreras and

did not make any ObjCC[lVCly unreasonabla choices rcoardmg the appropnatc, actions to take or

refrain trom (aking that prejudiced Contreras’s defense. Thus, Contreras’s ineffective assxslance

of counsel claims are without merit. Accordingly

ITIS ORDERED:

i. That the Amended Motion to Vacate, Sct lxs1du or (onect Sentence pursuant to 28
US.C. § 2255, doc 135, is dénied.

2. Thata Cuﬁhcdu of /\ppealablhty shall not issue on the claims raised in-the § 2255

motion.

3. That Contreras’s pro se Motton to Expedite, doc 185, and Motion for New Judge, doc.

198, are denied.

Dated this ?. gdéy of September, 2023.

BY THE COURT'

/X fAksL U&mw

Noawrence L. Piersol

United States District Judge
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