2425542, ORIGINAL

Of The Un! ted Stades

FILED

Doclcet N, 23-7276 / U o3 2024 /

QFFleE
SUPREME HE CLERK

T W\O""(r\q\ Allea Hownea

Pc{ l' (’\‘OU\C(

V.,

t‘«e& bJeLJ: Rod Boq‘\\vx QO&K/{ 5(«:0\(!961,

( winstow Gilebas

Kcsg/)om (9(0&*5

Pedi' tlown ‘Co( Weit O‘pCa(-“o\fc\flr

ra'w\d Hm.(\ Hoveen

Pe £ flowner




I. Questions P{ebem‘{ec&

Are pu blic defounders Fred wek%’, Bob Eo\-{l’uln/.

av\& Roke({ 5L\aqoe,. Pco\'p(e chn‘n:)\J \Ju&ef Co(o( o@ faw?

Wos Su;‘pe\/l‘of Court JucD«je C. w\"vtslrovt G.\(c(/\m":*'
out of his Jorls®iblow when he fuled to colade

'Duv/?:u&vt+ te the Co MS{«Q“U{;OVK amﬁ laU‘f? o P NO( tha &\(&D‘:\AO\/I‘

Was 1t a.ppropr iote Gor tHee Um’{'c& Sfates Dl%l/u'c,'[‘
Court end tee thc‘JrecQ Stades Couvt opi-\?!)ea(ﬁ Fa

f%vxo\lé o 54’& e wf&e Fa\"‘w’e op the Publ\c chqucoéf

S%S'few\ aw&&p(agruw+ ex;’)lot*(’au’f\'ow oP H/w\{"

Su‘ﬁ{'@v\;\ foiluve bu{ o Nocth Cacol (e 5%()@((‘0( Court

Juc&(frﬁ wund theee 'Dub(c’c cQ&Qvthers?

Shou(A He Da’b{rt'd Cou(4 have CLHOUJ&Q the

'DL‘HHou(/ "'o aw:u& 1\«’5 Com{olcu’w{' 2

5[«00(& the Court of A‘()'ﬂeo&(s howe a(loue& the

ioejn‘la'owe/‘ an ex(’ewbllct/\ op Hw..c for A Pe,“”'s"om

for Rekearc'us en baune !




Toble of contenks

Jueisdicton L
A.p'pevi&’ces S
Tuble of Authocities < ted 6
Statemend of 4he Case' N
Reasouns fof Gwcw\%'i‘ms Hee Pedition q
/\v%umew{ 9
Cowe lusion 17
OPpoﬁlsmc:\) Counse] 17




Aopemcgkes

The De.Jt ‘hov\&{ LS On P\(t"fna;l c9\e1[ou nee. Baytc,\

ke(cQ at cendvel Pn:':ow SN hvtq tvial W(«u(l«
'S Sc&ecpu‘ec& for Ju(q 15th 2015, Hownea

ha s fequeakcﬁ that e:omcs of the lower court

(Deuscovt5 avtcg D(ea&wtc\ﬁ be <ov>(<c& 50 ‘HA“{’

he cawt 5010}0‘\4 "H«ewx b\JlH« s o.m’J‘«C&{\OM

. Howewveld (A/aJc;Qavt chmcb Um‘{ 2 w.otvukc,\cfﬁ

Ou'HaMJ HucQsom and T ulhees all («o.ve lCAhO(CQ

, Hovxeaﬁ fcc(‘k/€>+ fov Cosm<$ pa(‘ Mon(‘(«s = HCWL€C\

hes olso (COIUesllecQ thet Prisoner [cqo.( ServiceS

ot central Prison Copy the lower <ou(1‘ docu weuts

bui 'lLu.{ ¢ {am ‘HA«* ‘( (s cccjcuv\b‘{’ NCDAL .

‘po‘tc% {o vvta.kc (or)té Jx’.’o\f M\MUA'(S - n\e/cpo(( 4

Howea. ¢on ot SUGOVH(% the V\eCeSScw»{ Aocvv{m{’b .

Howeves, 1€ Hh's court weve to orded the lower

courts o oroc,Ovce fle Files of 1his cose , the

(,roumew{s H«u" \A)OU((Q 2)& MOS'l’ ‘r\e‘ﬁpu( IV\

rou(_Qst) thi's Ma“e/ WCJU(CQ ée'.
‘i. The Or&:/‘ cw\c‘) RecomwcucQo\"\'ov\ of the Uvu'leo

5"&\<5 Maﬁl'b{m}e J\J&g\e cqa_\LaQ No\/emzx/‘ ln& 2023,

2, le'v\““t'ffs OBJ:C"(‘OMS tc {he Or&e( auzy\

Recommen Qa{fév\ op Uni (“CJ S fa 4(5 ‘Macﬁt’s {'/oo(t

JuJoJ\e cﬂa}cd\ Novemgef l6th 2023 ,

- B-




3. f)‘u&ge MC»L'{' cm& orcgef (&aﬂ& NoueuLe/‘ 129tk 202.2 ,

Y., Amoe Uont Pref Doted Jo\wuan( JM& 20725,

Y, A‘pped &em'od (90.{"&9 /-\()n'( |6t 2024,

6. Wlohsom Po\’ CXJ(Cvtﬁi'OV\ op's.‘we fo F{(e agoph%d.bu po(

R(«ea(«'w_a/\ e bouc &a‘{cc{z A{N('{ 254 ‘2.01’-(,

7. Mofion For extension of 4iwme 4o £ille u‘lnyl('mjc\bm Cov

.(‘elf\ela((lmi//\ eméawC (921/1 \lut (JZOJuQ WlaqL 16{" 2024,

To-&(e of Au{'L\OWI’%l,&S C"—&«Q

losed

Mfre ‘es V- Ucmol, YO2 U-S. c\,. 1125.¢%, 286 ; (lcl‘ll>

Safer v Melgi 501 U5 21,30-31 125<t. 35% Gas)

Vermoun b v Bw'l(ovxl_ 55640591, 129 5.k 1283 (200D

Holshouser V- scofd , 335 F.supp. 928 mDNC, (1471)

_Gowez V. USAA fedeca! s0v Buw k/ 171 F.3d 794, 1999 wL 110062 (2deir H‘?Ct)

Buker . Vorse(, 239 N.¢,180 73 5E. 1d 757 (sCNC (a54)
7

Vownce (ow2+, ., E‘ééé V- !guawe wh{k \am& Co(pl, \L7 WN.C.

493
APP, 4B H905.E. 2.4 588 (1997)

5&&“;{“&5
No«&h Co.(o-("vwg (o VL5{'(""\J"('OW Ackide T 3 1
INC S TA-47 > (@) FRAP nufe 26(b)

_.6..




I0, Ju C f:j cl\'C"‘(O A

The dode on whick the United Stades couct of

O.Pgoea-‘é &ecs’&ef) this case NO., 23-T276 Wo6S

_I\()m'( (64 2024 .

The order of the va«’“c& Stafes Couct oP

aW)ea.(s J«Ac& A‘pm'l 64+l 2024 , w&xs no b delivece

o te pmt«'(-«’owe( vud A‘n((’( 254 202H . [Because

of the 10 <&cu{ ch(cu.(, the Pek{t"owe( Fs'(é&c\

M()‘[ZOV\ ?of G cx‘cwst’o«/\ op {';ﬁwxe ow /\lp( \“ 25 4 b

2024 , On M&s{ 15{' 107—"( ‘Hr\.e pep*(\owe( RQ(QCQ (/A

0&1( Jnow 'Po{ fcl«ca\(t V\O\ en bowtc. Alsdo on M&q

la‘f' 102H The Uvu”fc& Sates Court of Aﬂﬂea(s

chvm(a& f’L\e. Jae{cf‘oue(s w0 Flon For au exfensi'on

of time ,

The od }ower Ttv'LO‘l'Lq Allen Hounex 9ee ks

to hove the ocder dojec& Annl 164+h 2024 J:v{

H»C -Fouf“« CafCUV‘ Cou(‘* op /’\rmea(s [N ase -

No.2D-TL76 (c:v::qu J:q {hs Cou("

The L)um’yco\k“ow o-c ‘Nm'b Couf"} |‘$ l‘v\\/okcaq uu(&c/

29 USC 8§ 1) 54 _(l).




Stetemend dpﬂxe Case -

T(MOHM\ Hovnee £iled ta's case oun

Sc;o+cmb€/ 8¢k 202>, The co«pfo.w\‘(‘ a(lco\tb

'H«Mj" du&qe C?nlc(m/lﬁ{' I'(aowcthu wol a-{'e&

Howneas co%‘— futional rzgk&s bq chquv\q

hywe Aow& avx& chwqu\ L\lW\ A Snec&q\ 4(«&\

.GG(C.L(&S(' c9~ ' {lis bq chw\a (7% co\/\/f

a«oﬂawt{e& a{(o(\/\&‘( oW Hovxcf/\ o.cxxw\.s{‘ his

obJec{\oms . G lc_Lms'i tlen mwo««? ol o(?

Howeas ProSe motions and U":L.& the excuse.

thet Howeon hadl an ah‘o?vx&«-l . Gllelerdst ,

we2>2> Doq\\wt aud S(Aawwa F/afjrcw\{’(q
exo!on e& o ?au‘uve of the Pudlie Dt(%w&e/

5q54em (.JHH« H«c Wdew} oP &epnv«w)\ Homeo\

oP L«s Cow_')* 4\1 aovtog[ ruo‘\«b 'Hw&vt uﬁﬁfg

IMM\/MI‘WJ LS ajL.doQ aqa.us“’ [(0\!) { "v{.
On Novemée( lMoQ:'-O’L'b, s iV\S"owt'l‘ (ase

was asstowteeg o Muay'steate Jv&qe Elizadeth

Iocal.’e (,Jle ‘H«.cvt (‘eCoL)MMcM&e,CQ ‘H;w.(’ {Ba

A\\ﬁ m«bse&. Ow Novem&:( 6 th 7-0‘2:5i Howeed

£iled Lis objcdfoms fo Ju&f\}e. Peak's (ecommendations
and on Novewdber 134l 12023, Ju&:\)e Lorcett o




C. Bx’c‘jc&@ o(cﬂefe.c& 'H#u:" -H«c LOSC &)Q (&fsm«'bfwe& o

Oun Decewrher 1t 202> Howea Ced notice f

c_;Ppa\‘ and an /-\pr” 6t 2024, Howeas

apne&( was (_Qew«"ecu . Hownea c&s’& rot

(c_cel“ve V\O‘t’c,e oP‘“«e ow'p?e&‘ cﬁent'&l uw{':[

\A‘orfl 25t 107.‘-1,. and because the (,Qe_(cw\

écve(el% Ladfed hi's akl’\u"{'x{ {o vcspcw&i he

Filed o wmolion For aun extension of fiwe aw

oot sawe &aﬁi Ap(;’l 254k 2024, Howreaw then

ffle& o {Je*n’h‘ow'{\o( o (el«em’n'vts enbane on

Ma st 20724, Howevefl ownee. aﬂo\f\/\ Howneds

lcga.l MOJ’{ wos c&e—(&\‘{e& o.w& OWn lMau( 94 b ’),ol’-l,,

Hownea_ (ecel\vacjz .ch or&e/ C,chtql‘\/\q his Mo“('OVL 4

$o €K+fMQ Flwe . Thi's order waus 53’3V\ecy

a_vug\ Mou,(c’A O\ W\c\ql Ist 2024 , Houwea Hiew

£ led Ha's Petitlow For Wi+ OPCe(}"ofcufl'

Covxlresh?wf\) the o\/&e( of the Cou ck of

.o.ppe.&tﬁ (o( —H\e Fou('Hﬂ C.'(cus’-{' fSS\/c& O W

{-\pm" 15+l 2024, ond flheilr ooem’uf o F Honews

modon for ez(l‘tm&i,om o\C flwme (Qa_('c& map‘(

st 2092,




Revsons {o¢ éravx'{"vxs the Petidlown

The Un! “C& States Cou/" of Appc«(s has 5o

';a/ cﬂeaoa(-ler& from the acca}M&cQ aw& Uova

(ourse o‘p Juc&\’i\’u( P/oce69i°u35 » [<y'd 50Lvtd'|'ou(e<.Q

Such oo &e{)o\/‘l'ufa bw& the D&'s{f«“é* Cou({"i “wS

Yo call for an exereise o€ ti's coucts

5u"éoe(vi‘50fq‘ powel | aud the United Stodes

- Cou?“ of l&..o'.oea_(s has c&ecf&e& an "Mro((—qw{“

Fech/&l cllueﬁ'lw’ovt 1’1/\ o\wau{ 'H«mf (ow@[.k&i
w«’.“« (t(avo.w’(‘ c&ecr’bslous o? {&35 (ou(+

Such o5 Mireless v. Waco 5&1»«;@ V.

Sparkw\ami Verwmowdt V- Brs’“ov\,’. andX Safer

Vl Me—(o 3

Araument
J

In the State of Novih Cavelive there 1s o

shabe wide fuiluve of dle public defendes sqstenc

cavsed bq\ o lack of fuw&t’vtg b te stafe . This

'Fa.u"u(e I(S Caubi'vla\ lows peﬁ\oﬂs 00',&(&4’(‘(’0\‘

‘mcarcevatilon aud Lu'gk convicbion rates Cor

thousauds of u{)eople State wc'(ﬁe. Own JuL{ 17th

—Y-




101‘.’), 1’63(0\/\&( c&e.Fcane( Kevin Boxbersc(

Was Peo:{'wul o W.R.A.L. News Wheve ke

+e$1rt'p¢'ac& own television thatl there was e

stk wide follure of fhe public Jefender

5;{5{0‘« Caube& 5\{ !ad\’ op puvu&s’v\ﬂ b% H«e

»5"'0\‘('( {eg\):’s‘&‘(u(:‘_ . This news af#-fde can _be
niewed ot (\WRAL, Com [amp [20858413/) .

The ‘pe{ijn'owe( (ec{uesl’s Hed Judiciul notice

bc bJ’\evL op ‘HAQ €acjt ‘ch;* 'H«.e{‘é |’S A 3"‘0:1‘& vdf&&
ra«'fufﬁ og 1“4& No(“« Ca/o‘u'wo\ FU&)(\‘C D’LPO/LCQC/

5&45‘}&«& . Tu4kis mstunt case, Su&om Gl clee st

ForceoQ o pul;(m &efcmcgef own Houm aqckma" his

obsec-‘tov&s G'c.(«(tSIL LJCUD Bouk(\/\ and

,5Lafwe tlen f/ajmvt“q <xr9‘o. {'aQ -H«e Pw‘uv’e

o? H\< .’:uﬁ“a»« (m oche/ l'o (Jztvtq Houea o‘;\ s

ho\[A‘l' to Eow& (MA(& (mﬁ flCJ\‘«'{” +o aﬁ(ee&q +na|

bu lc:\)ho(mo\ Honead ProS& wotous UVLCQQ/

| 'Hac prewnse Heat he had an a‘(’#orweq aw&

"er/e Cole Cou{&\ VLO'l’ Mak& Lwﬁ OMIA MOLOV*S Tlﬂ-Q '

cﬂe:chcgcwt‘(j fv\ ‘W\’s I\'M:J{’am‘“ da s5¢e 6&“&\/@(& +L\.£U{

were aéove_ e laws of Nocth Cavolivo— ound

He United 3tates because 'H»ac{ believe -}L\e‘,{

._]O..




Ammyne Frowm ’irakl‘“(ﬂ-{, Howevef/ i

Yerwownd Ve Beillown 556 U.S. Bl 129 S.ct.

i_’).ﬁ'}l_ (200°() Jus-ls"ce Gs'msbu(% 54&{{3\‘,

! 'rcs( o totul of sowme f)i’X Mov\“ﬁ of e J“'Me

tivat e‘ap{;(c& be’{'u@ew Df\'HOMS aff<5+' chth\ Lu’j

‘)(rlm‘ Drt’“ow o.ckCcQ an on‘“o(v\eq. The 5!«*@

M be cl«ofci\,ccQ Wit thee MOV\‘HAS i€ fhe

' 3a“ps fCSUH'C& rrom H«e "n'o\( cov(‘-s ch’lu'/“e

to cxpﬁo“w{* fep'acemeuc‘ <ovw5€J W\‘{(« c)\ff;pa.‘i‘c(a

Stmt(a({q. +Le stafe wmay bear rcspmAsiE ( ‘-q

”C‘ er/¢ :5 A B(@kk &owvf [ ”«: Pul:lcc Da@m&e/

Tlué 15 awn \SSUC H\ac} eFQ&s ‘Huc Covkb‘ leuovw\’

n’:a«h‘:s of {he entie Sf‘u{ﬁ of NO(H« (afo‘cv\o\

ch not lus\( the r:SM'S of Howmee aloue .

The 3 Public &epemc})efs were 5ue& ficthe e

fedividuald Ca‘pa(;"l'CS . Safec V. V"leloi 502 U.S.
21, 30-3! {2 S.C¢. 358 364-365‘ (5.c+ H?l)

_‘“ l«o [oonuo\ 'HN,:{ 5“'&-"6 o?pscw\(s ; UJL-G—V\ 5\16{& ;’m

-H«.ec/ chu\/t&UcJ Copac "fies are W Pecsons ¥ Litkin

+he MCam«m3 of 3 1%%> avtc9~ there fove are pot

. :MMQV\C Umcﬁe/ H\e HETN aW\{v\oQMCV\'(' . “

...‘\..




T No{““/\ Ca(o\sv\a\ 5u{)ev'10( Cou/‘{ JquC)

are fequw«& to (o{'m(’ﬁ everq 50X Mou{'(o bw

the Constitution of Nor'“« Coro oo A(-“c(e

W 31 ) GLVLCQ Eq GS TA-HT.D (o), SUDEY\O\/

Cou(+ Ju&qe . wuv\bxovt Gi (c_\mas‘ lrw\fy \’QC\IﬁCCQ

+o fojr ‘)le asS t'(P 'Hu: law5 op No(’“«\ Ca/o‘.wa\

c,Q.o wot &:’){9/&1‘ o hine o I W\.’re(e S5 V. Woco |

502 V5.4, 112 5.¢+, 186 (1ga1) “IMMW;L,\ e

oNer cowie ;vx ovx(q\ fwo 5&(’3 0? cu’rcumsluwceb .

F’»’v:':t, uju&?)e s not dmwmune Crowm lt'mb{h\(&]{

Qo/ MO \;\Uc&:L(’C&‘ ac4c,0tﬂ5 M04 4«"\60& l?(A Jrl«a 5u&3c5

OPPI’(\/O\( (a;OaC!\{\’{ .N In V"h’(e,(es . Ui\/&i\)&'
Miceles ordered o sherl €F &epuh to use force o

bwua au cL“’H'o/vth fo lus court roowm . TLts oS

| ch:‘efmmec& 5.4 Hx& 5uw{em< Court o be oul 5;(&2

Lu’: V]uc;Q.uc_L‘ Cau,pao’{’j (?o( H«.c 5om'p‘€ {eadSoA

.Hw. it was f”e.qa.[ . Iu s (natand Ca58,

Jqucxe Gllcha'st L\as Leen in violafion of +L-<

low o@ North Carolinee £ ulea(:‘p o -H‘_e/c(’ore
was not ackiua 1 his Jodi Caf@ct4~{ wWhewn Le |

-7
VlblA‘l’e(R Home«'ﬁ Lons “ 4u 4:0%&‘ i1 IZCJA LJ‘S

while ovt of Wi's jurt’sc&”(.\(t”ovx aund 435:’3u<&

...]‘L-




to o difFerent disteit which he cefloed o

votate 4o pwsucu«{ fo North Cavolina low -

The ﬁCCka& (t’fCUMb"'o\uce JQSCY\%QCQ ;V\

myeles v. wacol 15 lack of \'}um’sci-’ch’o’v\.
M\

w iv&o\e 1‘3 wo+ i,MMUKe pof ac'“ous \LL«WO\(«
v ) Z )

.JUCQJ(\'(&‘ l:vt Ma(’v((i +&(<CV\ IFV\ CQM,}Q(C‘{Q o;b S5CACLE

.op all Jun’j&n’ch’om .” whewn U(u&g)a G((c.hm"s*

(cpubﬁ& "'o (O{'CJ'C,, he was mo(- ovt(\{ I”M V('O[a“«bw

of North Cacolina laui he was also a\d—"vxs

'Ouhn’&e his Jum’s&«ﬁkf‘c'ou . when Gllchelst Govced

(5% COU\(" aio'{JO(,W‘C& cr“ro/weq\ OIA How&O\ ‘AC WS

.an)l,OHAClO "0 b\JO\kc Cou‘A‘q y V\O‘[’ Lcc COUVL*G{ -

when ‘«Q OV’CQC/@'& l“pv\ek “'O Cev\“’fo\( P/(AbOM I’V\

retal ('m(l"ovx for o QYO Se ma‘«“om o vecuse 'm

he wWas aaslomeé? 1(0 Ma'\c (ouwkf ﬂo£ Lee Cow({'q.

The (‘eam(e mend {o rok&c L5 cowpwmeﬂ [

J:'o(slugguf:e/ V. Scott 335 F.supp. 91%, MDNC, ((a7)

au& moye {eCewl'[q i VYawce Covxﬁ" CO, , Tuc ., V.

Duane ki e lond co corp , 127 N&, App. 439, HIO S.E.

2 588 (1997) and aﬁaum ‘w Bakee V. Vacser

239 N.C 130, 79 5.6 24 757 (SCNG, 195%)

T Vawee Const- €O ., Tnc . V. Duz,uws__‘bd(m"*ﬁ ‘cu)th

Corp . 127 NL. APP U33,450 3.6, 2d 538 (1437)

.—[3_




Not OV\‘H‘ 1’.’? the Constiiullonal aud 5“’0\"‘\/‘(‘0/&(

rc‘f"""”‘¢v‘+ to rotafe Covk('\c'(wtecQ/ but i s

ﬁfaule.cg ‘H/LOQ‘ F&I}(UVQ to YO"GL‘[’Q (eﬁd({b th\ lac(( Q-(:‘

u{wfscﬂs’c{«’ou\ . WM we therefore -Fuk&u{u&c’m’m‘ notie

of the (ol(ows'uq . Dum\vn\cs 5&?#0«1&(( of I‘Ictél.

B \uc&c\a Browwn was o.sﬁtc_.)y\&& io c&ssjrnc{ 1B

L\'C(A mc(\/choQ EqucaMEe Couw{'w, At that

"fw«e l«c WD wcf*‘v aﬁSlSV\&& {'0 LIO‘OQO\V{ ﬁesfﬂ\'om

cp 5upeﬁc« Couvt w\ Wavven Couwlrv {Ocofﬁcg A

&!5“/‘<{’ 9. The lv(S"O\VC(" fase ‘«cgcl vtojr Eeec«

(&ebtng&e& as eXCe,afc’ovwk( wt'“«\ ;VCQO\Q By ow i,

assfaki& to heas H«\c Same pursuav&‘(' o Rule

2.0 op the GMC/&( fvlﬁé 09 ao(achcc for {Le

5upe(t0/ awcp\ Dib‘{(ti+ Cou(“é . Pecavse |ucﬂo\<

Brown hod o Commission Erow the Clief Jumi.cc

o th.c/ CLLA"«O('\’Z&“W’M 4—0 I«o(cQ A 5¢55160n 0 P |

5unen'0«/ <ov(+ L Wavren (cruvd*q ol Dsb!’ﬂ‘gfq :

c,Qumwa 'an week |O atw(’ (DF.S Mo‘wow wad L(«f&

te or&<f en—krccR L9 voucsl

In Bakec V. Vorse¢ 239 Nec, 130,79 5.E, 2.d 757,

(5CNC, IC(S‘H) “Tt 0s N(i{evc\w‘l‘ 'H«cgjr {he pa/4.<_3

Coubeuk& ‘}o ‘Hua MO"(OV\ anxd\ Laofr& LA l:coqecowée
-/ J

g...‘l.'_.

[




COUW{N{; oS 5u§>}c0l Muﬂe( JUY\NDAl'C{’i'OV\ cant

not be (ovtpc(t/ccg u;pov& A cou({' ’:)qL cwsev\“',,

Wa;ve//. of 651“0(){11’.{," “WTw ths 5\"‘\;&4("0«/(,,

Al Ju&f}e Hacels have Jum's&k‘c‘om o enter

oA u{)e““evx ‘Fo(,. CMA(& "O S\Yoxwl‘ (3 w(t'( o?

- Moandomus i ks s toct achklon? The Conshilubion

’amg [aws of Nocth Cavoline. 96y no. ! “As to

{
him it s l.’mh‘c& orc&\’mrt"w bo the Aiskelet

}o \,JL‘CLL\ he «s (A‘bstquec)\ Bq 540\1\/& L+t ma\q

\
V\o* LC cxc(ctﬁccQ evewn N\H«w\ ‘H«.C an\l(tcﬂ‘o(‘\ lm

{‘eSlc&ean <x<emL (A/L\.QK 5pe<lu~‘(q au\'&o(lza& é)\z

5"’&"\1“6 . ITu Hh's iMb"&v\" Cade, ‘)u&ai G lc(««(«&"‘

5;»«\50(&( rtpuse& to cowt'f’ls‘r wJ‘H« the lcu..J cwul

(ow::&' ’l‘uh'ow op Nod th Ca(O‘l;r\a\ The u’vxb"u\vt‘(’

(o s5€ l\ucQ\ wo+ Accv& Jec(&/ecsz ex {‘Nkorcﬁu\og/q nor

'Aa& 4’ Eecm (9&((&(:00 i c[«umisefs or ov Hol jcul P

Bu re.(\uaavw\ +o rQ {'a."< pursuuw‘f ‘I‘o 'H\( {aWb OP

_No(“« (a(o‘(w:\ L&cs aue l'o (cwd'(o‘ (,\)\rto qci‘s :

J)om.ci AMCQ oHae/ Com:l’ 4u4o0McJ R.w\l«b 5UL.L\ aS5

5p<<c9-.4 beiad . Thi's (ssve effects H«La eundire

4«:&( O‘('\ Nor th Carolivee aud thecefore 9(«3\/(&

V\o+ I'\C(\/& Ege_m &.5»«’596@9 as 0\11/«\/(&( IS§U< P

»\5_




The ‘K)ch‘{\'ow:(‘ 5‘40\)(& l«au&&xc:\/\ a({OWCC&

to amend hils comaofou‘w‘f . I4 was o mece

de(('caJ e rory ‘wa Mouth &amag&& WCfLa5!<€cQ

for ac\ouvtsjr ._)ucgc.\t G J«/xa‘f ‘v oue of the

dauws po( (t((c‘F Howeel lS em" “e& +O ame%&

Imf; cov«plaxw+ onecee as i wwc”e/ C)PCOU(&Q ‘

S 15 1. (&)

Gomez V. USAA Egé)e(o\[ Sav. !;}aw«k,. 171 F-3d '7*?‘-([,

1999 WL 170062 (quq} W pPecavse the distecf

(cu(+ c& & vxo‘} qwe the ProSe | ’hd&v\'l' oA oppo(bw{‘w

to amend Lus (omp'awk"’ a.w& Becqu:;e We <o

wo"’ f\l(¢ c\nl “«c 1’)055'!) ( ”V ‘HA«“ ﬁuc[« an awt<m<9wtevl+

wi (l {eSUH' TN c(ouM b«wc\ successiy “q p{each(Q

We V&CCL'{Q -H\e JU(&C;\J‘CM&V&"’ a.vtcyx H/lﬁ'tfuc{‘ {'(4.& CQID{'(t Q{‘

(ou/+ 1(0 .{)e/w\w’“ ""\.2 P(m’n*‘c’P‘P +o aw\evug '”«\&

COM}/),&‘!V\" - " A &MZVU&MCK" of%ka (Om'ﬂlmc'v\"‘ i’v\

Hls tnsfand case could have yvesulded T o

BUCe 5S ful(:, /fﬁ"ﬂa&qQ gaﬁ . A (so,, (F s error

Lot the Disteict couvrt fo Aismiss the entilre

Cow\n'ouk'l when ou(v oue of fhe flye (.lmm:s For

Ye('C‘Q fequem(eg Moue\-‘/ (,Qawtuqes af}qa\w\d Luwu

_.‘é.-




The pa‘w’“av\ev’ should have becn Smw{e&

avt extfeusion of {lme 4o Oile qﬂe\'fh'ov\ For

(ﬁ[r.\co\m\wo\ e 23owtc . TLLe Cou»f‘(‘ (@) Q &??cw(s

.Aem'C& Hoveas aﬂﬂc&f on Apm’[ 16t 7;07_"(,, but

Howea oQ\’oQ not recelve MOHL{’ of fle rul"\tj

-UVl{'('/ A'ﬂﬂ!l 25+ 2024 . A qpe““()\/\ Car rekmn”uﬁ

Was oQuﬁ On A()(” 294 o d Eecavéf o the

cﬁdeu{ toot was be,u(ou& Howeas <<9vulro(,, he

‘;Lov&Q LLa«uc Eeiw SraujrccQ A axx(eutslqovt OP #u'me

'pursvcumL 'fo Fec()cfod Ru(eé of I&'p'ﬂelajrt F(occcﬁv <€

Rule 26¢Q),

OPPost'w% Covuse l

Thi's case was dismissed (&u(\/vxtf) Hee Seveeniva

?YOCCS&,, NO Sumwvtous LWas ever IA$5UC(9 owt& no

&cpemcgaogéﬁ were eve’ 5{/«/@&, No og)‘pdﬁsf/tg Lovmne (

'Lmaé ever 3’)(:5@«41(&9 {'(newse(ves e

N J .
(ovxcluleVL

For ‘H\e Corcgm’m% rmsous/ “H,\e Pc-h’lc’f?v\af

rccfuesfs Hhot o wrid of cecllocar! be issued 1

- 17-




_thes motter o determine 1 £ $Hhis watter

51«0\/((9; be (CMouAchJz back 1o the Distvict court

of rtewianded back to the court of A{A?C&(S

for fe[aca(("tz\fj en Z)(MAC Y

Execu 4((9\ th's T c9\aq\ 0P Sﬁtﬂﬁcmé)eg 2024 ..

LnZl, A

&
7’:’mo ILL«,/ Allen Houeer

Centrod Prison

H1BY W\cu" Secvice Ceyk{'(/

Ra(e.’sb\ NC 27699 — 4185

e




IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

TIMOTHY ALLEN HONEA, )
Plaintiff, ;
v. ; 1:23CV829

FRED WEBSB, et al., ;
Defendant(s). ;

ORDER AND RECOMMENDATION
OF UNITED STATES MAGISTRATE JUDGE

Plaintiff, Timothy Allen Honea, a pretriai detainee facing criminal charges in Lee
County, North Carolina, submitted a pro se complaint under 42 U.S.C. § 1983 and requests
permission to proceed in forma pauperis pursuant to 28 U.S.C. § 1915(a). Plaintiff names
as Defendants: 1) Fred Webb, who is Plaintiff’s appointed defense attorney, 2) Bob
Boykin, who is a private investigator .appointed by the North Carolina Capital Defenders
Office to aid Plaintiff’s defense, 3) Robert Sharp, who is the director of that office, and 4)
North Carolina Superior Court Judge C. Winston Gilchrist, who has handled proceedings
in Plaintiff’s pending case. Plaintiff claims that all Defendants violated his rights by
mishandling his case in various ways. He seeks damages, the recusal of Judge Gilchrist
from his case, and an order that the Lee County District Attorney hold a new bond hearing
in front of a different judge.

Because Plaintiff is “a prisoner seek[ing] redress from a governmental entity or
officer or employee of a governmental entity,” this Court has an obligation to “review” this

Complaint. 28 U.S.C. § 1915A(a). “On review, the court shall . . . dismiss the complaint,
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or any portion of the complaint, if [it] — (1) is frivolous, malicious, or fails to state a claim
upon which relief may be granted; or (2) seeks monetary relief from a defendant who is
immune from such relief.” 28 U.S.C. § 1915A(b).

As to the first bésis for dismissal, the United States Supreme Court has explained
that “a complaint, containing as it does both factual allegations and legal conclusions, is

frivolous where it lacks an arguable basis either in law or in fact.” Neitzke v. Williams,

490 U.S. 319, 325 (1989). “The word ‘frivolous’ is inherently elastic and not susceptible
to categorical definition. ... The term’s capaciousness directs lower courts to conduct a
flexible analysis, in light of the totality of the circumstances, of all factors bearing upon

the frivolity of a claim.” Nagy v. Federal Med. Ctr. Butner, 376 F.3d 252, 256-57 (4th Cir.

2004) (some internal quotation marks omitted).
Altematively, a plaintiff “fails to state a claim upon which relief may be granted,”
28 U.S.C. § 1915A(b)(1), when the complaint does not “contain sufficient factual matter,

accepted as true, to ‘state a claim to relief that is plausible on its face.”” Ashcroft v. Igbal,

556 U.S. 662, 678 (2009) (internal citations omitted) (quoting Bell Atl. Corp. v. Twombly,
550 U.S. 544, 570 (2007)). This standard “demands more than an unadorned, the-
defendant-unlawfully-harmed-me accusation.” Id. In other words, “the tenet that a court

must accept as true all of the allegations contained in a complaint is inapplicable to legal
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conclusions. Threadbare recitals of the elements of a cause of action, supported by mere
conclusory statements, do not suffice.” Id.!
As part of this review, the Court may anticipate affirmative defenses that clearly

appear on the face of the complaint. Nasim v. Warden, Md. House of Corr., 64 F.3d 951,

954 (4th Cir. 1995) (en banc); Todd v. Baskerville, 712 F.2d 70, 74 (4th Cir. 1983).

The final ground for dismissal under 28 U.S.C. § 1915A(b)(2) generally applies to
situations in which doctrines established by the United States Constitution or at common
law immunize governments and/or government personnel from liability for monetary
damages. See, e.g., Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89 (1984)
(discussing sovereign immunity of states and state officials under Eleventh Amendment);

Pierson v. Ray, 386 U.S. 547 (1967) (describing interrelationship between 42 U.S.C.

§ 1983 and common-law immunity doctrines, such as judicial, legislative, and

prosecutorial immunity).

! Although the Supreme Court has reiterated that “[a] document filed pro se is to be liberally construed and
a pro se complaint, however inartfully pleaded, must be held to less stringent standards than formal
pleadings drafted by lawyers,” Erickson v. Pardus, 551 U.S. 89, 94 (2007) (internal citations and quotation
marks omitted), the United States Court of Appeals for the Fourth Circuit has “not read Erickson to
undermine Twombly’s requirement that a pleading contain more than labels and conclusions,” Giarratano
v. Johnson, 521 F.3d 298, 304 n.5 (4th Cir. 2008) (internal quotation marks omitted) (applying Twombly
standard in dismissing pro se complaint); accord Atherton v. District of Columbia Off. of Mayor, 567 F.3d
672, 681-82 (D.C. Cir. 2009) (“A pro se complaint . . . ‘must be held to less stringent standards than formal
pleadings drafted by lawyers.” But even a pro se complainant must plead ‘factual matter’ that permits the
court to infer ‘more than the mere possibility of misconduct.”” (quoting Erickson, 551 U.S. at 94, and Igbal,
556 U.S. at 697, respectively)).
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For the reasons that follow, the Complaint should be dismissed pursuant to 28
U.S.C. § 1915A(b) because it fails to state a claim on which relief may be granted and
because it seeks monetary damages from a defendant with immunity from such relief.

The Court first notes that Plaintiff names the judge handling his criminal case as a
Defendant based on his actions in the case. Judges have absolute immunity for their

judicial actions. Stump v. Sparkman, 435 U.S. 349 (1978). Plaintiff’s complaint against

Defendant Gilchrist should therefore be dismissed. To any extent that Plaintiff requests
injunctive relief, he asks that the Court order Defendant Gilchrist to recuse himself from
Plaintiff’s criminal case and order the prosecutor to hold a bail hearing in front of another
judge. However, this Court does not control the recusals of state court judges or the setting
of bond or bond hearings in the state courts. Further, the prosecutor is not a party to this
action and, therefore, not subject to court orders entered in the case. Accordingly,
Plaintiff’s request for injunctive relief also fails and should be dismissed.2

Plaintiff also names defense attorneys as Defendants. However, defense attorneys
do not act “under color of” state law and are, therefore, not amenable to suit under § 1983

whether they are privately retained, Deas v. Potts, 547 F.2d 800, 800 (4th Cir. 1976),

2 To the extent that Plaintiff seeks to challenge the constitutionality of his custody, he would need to do so
through the filing of a petition for habeas corpus under 28 U.S.C. § 2241 after exhausting any available
remedies in the state courts. Further, he should be aware that such intervention in a state court criminal
proceeding is not ordinarily appropriate and can only occur in instances of bad faith, irreparable injury
beyond the burden of defending the criminal action, or a lack of available state court remedies. See Younger
v. Harris, 401 U.S. 37 (1971); Gilliam v. Foster, 75 F.3d 881, 904-905 (4th Cir. 1996). The Court can
consider those issues further if Plaintiff files a Petition under § 2241.

4
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appointed by the state, Hall v. Quillen, 631 F.2d 1154, 1155-56 (4th Cir. 1980), or

employed as a public defender, Polk County v. Dodson, 454 U.S. 312, 324 (1981). The

same is true for Defendant Boykin who was also a private party appointed to aid Plaintiff’s
defense attorney. For this reason, Plaintiff cannot pursue these claims via § 1983 and, if
he has a remedy against Defendants Webb, Sharpe, and Boykin, he must find it under the
appropriate state law.

As a result, Plaintiff’s request to proceed in forma pauperis should not be
authorized, with the exception that in forma pauperis status shall be granted for the sole
purpose of entering this Order and Recommendation. Plaintiff has submitted the
Complaint for filing, however, and, notwithstanding the preceding determination,
§ 1915(b)(1) requires that he make an initial payment if funds are available. The in forma
pauperis application reflects that Plaintiff has no funds with which to make a payment.
Therefore, the Court will not order an initial payment, but will instead order that Plaintiff’s
custodian withdraw funds as they become available.

IT IS THEREFORE ORDERED that in forma pauperis status be granted for the
sole purpose of entering this Order and Recommendation.

IT IS FURTHER ORDERED that Plaintiff’s trust officer shall be directed to pay to
the Clerk of this Court 20% of all deposits to his account starting with the month of
November of 2023, and thereafter each time that the amount in the account exceeds $10.00

until the $350.00 filing fee has been paid.
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IT IS RECOMMENDED that this action be dismissed pursuant to 28 U.S.C.
§ 1915A for failing to state a claim upon which relief may be granted, as well as for seeking
monetary relief against a defendant who is immune from such relief.

This, the 2" day of November, 2023.

/s/ Joi Elizabeth Peake
United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

TIMOTHY ALLEN HONEA, )
Plaintiff, g
v. g 1:23CV829
FRED WEBB, ¢z 4/, ;
Defendant(s). ;
JUDGMENT

For the reasons set out in an Order filed contemporaneously with this Judgment,
| IT IS THEREFORE ORDERED AND ADJUDGED that this action be
DISMISSED pursuant to 28 U.S.C. § 1915A for failing to state a claim upon which relief may
be granted, as well as for seeking monetary relief against a defendant who is immune from
such relief.
This, the 28% day of November 2023.

[s/lorettaC.Biggs

United States District Judge
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