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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KANSAS

1ARK E. BROWN,

Plaintiff,

Case No. 2:22-cv-02519-HLTv.

fNIFIED SCHOOL DISTRICT #501,

Defendant.

MEMORANDUM AND ORDER

Plaintiff Mark E. Brown1 brings this retaliation lawsuit against his former employer, 

fendant Unified School District #501. This case stems from Plaintiff’s most recent efforts to get 

fendant to rehire him after he resigned from school-district employment in 1996. This is

intiff’s fourth failure-to-rehire lawsuit against Defendant and his fifth lawsuit against it overall.2 

intiff claims that Defendant failed to rehire him twice for a substitute teacher position in 

iliation for his past lawsuits. Plaintiff asserts these claims under both Title VII and 42 U.S.C. 

981. Defendant moves for summary judgment. Doc. !34. The Court grants Defendant’s motion
i

one of Plaintiff s Title VII claims is time-barred and the other is unsupported by the

both improperly filed and alternatively fail on the merits, 

fendant also moves to strike a surreply and for sanctions. Doc. 52. The Court addresses that 

rest after resolving the summary judgment motion.

i:

ause

ience. The § 1981 claims are

I■he Court is mindful of Plaintiff s pro se status and liberally construes his pleadings. See Hall v. Bellmon 935 
.2d 1106, 1110 (10th Cir. 1991). But the Court will not become his advocate. Id.

Unified Sch DM. #501, D. Kan. Case No. 5:91-cv-04011-RDR (alleging employment discrimination)- 
Unified Sch. Dist.No. 501, D. Kan. Case No. 6:04-cv-01193-DWB .(alleging race discrimination and 

:tahation); Brown v. Unified Sch. Dist. No. 501, D. Kan. Case No. 6:107cv-01096-JTM (alleging race 
iscrxmmation and retaliation); and Brown v. Unified Sch. Dist. #501, D. Kan'. Case No. 2:17-cv-02390-HLT 
alleging race discrimination and retaliation).

!!
rown v. 
rown v.
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I. BACKGROUND3
I

Plaintiff has an extensive history of applying for teaching positions with Defendant. The 

Court will not recount the extensive history here. An abbreviated list of some of the contents of 

Plaintiff s' personnel file presents the most concise overview of the relevant historical background:

• a 1989 harassment investigation summary with signed sheets from 11 female students;

• a 1989 letter documenting a verbal reprimand for insubordination;

• a 1989 memo terminating a coaching contract;

• a 1990 letter of written reprimand;

• a 1991 letter requesting that Plaintiff be transferred away from a school;

• a 2001 letter stating Plaintiff would not be considered for rehire; and

• letters affirming the no-rehire decision dated September 16, 2002, January 13 2003 and 
May 23, 2003.

Plaintiff disputes that the 2001 no-rehire decision was warranted or based on accurate information. 

The following chain of events precipitated Plaintiffs latest

• July 20, 2021: Plaintiff applied for a substitute teaching position with Defendant.

• July 28, 2021: Plaintiff interviewed by phone with the Substitute Services Coordinator, 
Nancy McCarter. Plaintiff did not tell McCarter that he knew Defendant had a policy of 
not rehiring him. Plaintiff claims McCarter offered him the job over the phone, and he 
accepted. After the phone interview, McCarter checked the human resources information 
system to see if Plaintiff had worked for Defendant and was eligible for rehire. She saw 
that he had worked for Defendant but was not eligible for rehire.

• Shortly after Plaintiff s Interview: McCarter spoke with her supervisor Debbie Ramberg 
about Plaintiff s application. Ramberg confirmed that Plaintiff was not eligible for rehire. 
Ramberg decided not to reconsider the 2001 no-rehire decision and said she wasn’t even

case:

For purposes of summary judgment, the following facts are uncontroverted or recited in the light most favorable 
to the nonmoving party. Plaintiff attempted to controvert Defendant’s submitted facts but, in most instances, failed 
to do so properly. Many of Plaintiffs facts are unsupported by evidence. Others are supported by inadmissible 
evidence. And others are not material to the issues before the Court. Jfoost of the facts identified below are thus 
proposed by Defendant and not properly controverted by Plaintiff. The Court understands that Plaintiff proceeds 
pro se, but he is still bound to comply with the federal rules and the District of Kansas local rules.

2
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sure Defendant needed additional substitute teachers at that time. Ramberg did not know 
at the time that Plaintiff had previously sued Defendant.

• Later the Same Day: McCarter called Plaintiff back and told him that Defendant was not 
hiring. But she did not tell him that he was on a no-rehire list. I

• August 20, 2021: Plaintiff filed a charge of discrimination with the Kansas Human Rights 
Commission (KHRC) and the Equal Employment Opportunity Commission (EEOC). He 
checked “retaliation” as the basis for the charge.

• October 26, 2021: The EEOC issued a right-to-sue letter to Plaintiff.

• January 18. 2022: Plaintiff sent an email to McCarter “as a follow up” to his July 20, 2021 
application, stating that he was still interested in substitute teaching. McCarter did not 
respond to his email.

• January 26. 2022: WEBW News announced that Defendant had hired at least 50 
substitute teachers for the remainder of the 2021-22 school year.

• January 31, 2022: Plaintiff filed a new charge of discrimination with the KHRC and the 
EEOC. Plaintiff alleged the date of incident was January 18, 2022 and January 26, 2022. 
Again, he alleged being denied rehire in retaliation for opposing employment 
discrimination.

new

• September 14. 2022: The EEOC issued another right-to-sue letter.

• December 15. 2022: Plaintiff filed the instant suit.

II. SUMMARY JUDGMENT MOTION

A. Standard.

Summary judgment is appropriate if there is “no genuine dispute as to any material fact 

and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The moving party 

bears the initial burden of establishing the absence of a genuine issue of fact. Celotex Corp. v. 

Catrett, 477 U.S. 317, 323 (1986). The burden then shifts to the nonmovant to demonstrate that 

genuine issues remain for trial. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 

586-87 (1986). Courts applying this standard view the facts and any reasonable inferences in a 

light most favorable to the non-moving party. Henderson v. Inter,Chem Coal Co., 41 F.3d 567,

3
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569 (10th Cir. 1994). “An issue of material fact is genuine if a reasonable jury could return a

verdict for the nonmoving party.” Id. (internal quotation and citation omitted).

B. Analysis.

Plaintiff claims that he was retaliated against twice.4 One time arises out of his July 2021 

application to be a substitute teacher. The other time arises out of his January 2022 email advising

Defendant that he was still interested in a substitute position. Plaintiff filed an EEOC charge after

each incident. The EEOC issued right-to-sue letters for both. But Plaintiff only filed suit after the

second letter issued. This matters for Plaintiffs Title VII claims but not his § 1981 claims. The

Court individually addresses each incident under Title VII and then turns to Plaintiffs § 1981
l

claims.

1. Title Vn Claims.

July 2021 Application.a.

Plaintiffs first claim is that Defendant unlawfully retaliated against him when McCarter

told him in July 2021 that the district was not hiring any more substitute teachers. The problem

with this claim is that Plaintiff did not file suit within ninety days of receiving a right-to-sue letter.

A plaintiff suing under Title VII must meet three procedural conditions before suing: (1) 

file a timely charge of discrimination with the EEOC; (2) receive an EEOC right-to-sue letter; and

4 Defendant also addresses a possible race-based discrimination claim by Plaintiff. Presumably this is because 
Plaintiff brought race-based discrimination claims in his prior cases. Plaintiffs factual contentions in the pretrial 
order also state, “Plaintiff alleges that he was subjected to discrimination and that Defendant’s refusal to hire 
Plaintiff is in retaliation for having filed previous complaints against Defendant.” Doc. 33 at 3. But Plaintiff only 
identifies a legal claim in the pretrial order of unlawful retaliation. Id. at 7. Retaliation is the only basis he exhausted 
and the only basis included in Plaintiffs original complaint. The Court need not address a discrimination claim 
that Plaintiff did not bring. It would be futile in any event. All the reasons Plaintiffs retaliation claims fail also 
apply to any allegation of race-based discrimination, although the claims have different elements. Plaintiff fails to 
substantively respond to Defendant’s argument on this issue and makes'no showing of race discrimination under 
any statute.

4
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(3) file suit within ninety days of the letter.5 Brown v: Unified Sch, Dist. 501, 465 F.3d 1184, 1186 

(10th Cir. 2006). A plaintiffs claims untimely if not filed within the ninety-day window. And 

plaintiff may not revive them by filing a new EEOC charge. Id. Title VII claims

are

a
are generally

limited by the scope of the investigation that reasonably can be expected from the charge. Smith, 

904 F.3d at 1165-66.

Plaintiff meets the first two requirements but not the third. Plaintiff applied for the 

substitute teacher position on July 20, 2021. He interviewed on July 28. McCarter told him that

day that the district wasn’t hiring. Plaintiff filed his EEOC charge on August 20, and the 

EEOC issued a right-to-sue letter

same

October 28. Plaintiff did not file suit within ninety days ofon

October 28, rendering this claim untimely.

Plaintiff may want to revive the July 2021 claim by suggesting the January 2022 

unanswered email was connected to his July 2021 application.6 Any such effort would 

Defendant’s decision in July 2021 not to rehire Plaintiff is
fail.

a discrete act that is separate from 

Defendant’s failure to respond to Plaintiffs email in January 2022. See Nat 1R.R. Passenger Corp. 

v. Morgan, 536 U.S. 101, 113 (2002) (holding that each discrete act starts a new clock to file

same internal policy. See 

Davidson v. Am. Online, Inc., 337 F.3d 1179, 1185-86 (10th Cir. 2003). The only Title VII claim

charges). It is immaterial whether each discrete act was because of the
t
l\
I!x.

p
sfnotfcir ToiST!!VthteH6ff6’DOt ajUnSdlCtl0na;Prereq^ite.Lincoln v. BNSFRwy., 900 F.3d 1166, 1185- 
80 (lUth Ur. 2018). But this difference is immaterial when the defendant properly raises the issue Smith v
STS , " 904 F'M 1159>1 m <10,h Cir- 20l8>- Def“*"' •'“ toe BO here, and PlaMfftmes
excused from Sngt “““ '* timely filecl ““ exhausting the July 2021 claim or that he

6 Plaintiff’s actual

was
!:

is a separate ,c, f^Sek “ g eSS'eging »at7« So" dfS St ^ “ ”7
,

;

; 1
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properly before the Court is for retaliatory failure-to-hire in January 2022. The Court grants 

summary judgment on Plaintiffs Title VO July 2021 claim because it is untimely.7

January 2022 Email.

!

b.

The Court analyzes Plaintiffs timely retaliation claim under the McDonnell Douglas 

burden-shifting framework. See Tabor v. Hilti, Inc., 703 F.3d 1206, 1216 (10th Cir. 2013);

McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973). The plaintiff first must establish a prima 

facie case of retaliation. Id. Then the burden shifts to the defendant to offer a legitimate, 

nonretaliatory reason for its actions. Id. at 1216-17. And the burden then shifts back to the plaintiff 

to show that the defendant’s reason for its actions was mere pretext. Id. at 1217.

Plaintiffs first hurdle is to establish his prima facie case. His burden is light, but he still

fails to meet it.

A plaintiff shows a prima facie case of discriminatory retaliation by establishing “(1) that 

[he] engaged in protected opposition to discrimination, (2) that a reasonable [applicant] would 

have found the challenged action materially adverse, and (3) that a causal connection existed 

between the protected activity and the materially adverse action.”

Corp., 659 F.3d 987,998 (10th Cir. 2011) (internal quotation marks omitted).

Plaintiff has engaged m protected activity by filing multiple discrimination-based lawsuits

Twigg v. Hawker Beechcraft

against Defendant over the years. But this is the only element of a prima facie case he has met. 

The challenged action is the failure to answer an email. Plaintiff has presented no evidence or 

caselaw to support the unlikely premise that a reasonable applicant would have found an 

unanswered email to be materially adverse. Plaintiff did not reapply for a job in January or

Alternatively, this claim fails on the merits for failure to establish a causal Connection or pretext as explained in 
more detml m the Court’s discussion of the January 2022 email. explained m

*j

6
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interview for it. And Plaintiff cannot renew his expired July 2021 claim by sending 

references his prior application. Simply stated, it stretches credulity to equate an unanswered email 

with a materially adverse action. The Court concludes that no reasonable jury could find Plaintiff 

suffered an adverse employment action that 

materially adverse.

an email that !

reasonable applicant would have found to bea

But even if the Court assumes that Plaintiff meets the second element, he does not meet 

the third. A plaintiff may establish a causal connection between protected activity and an adverse

action by proffering evidence of circumstances justifying an inference of retaliatory motive, such 

as a protected activity closely followed by adverse action. Stover v. Martinez, 3 82 F.3 d 1064,1071 

(10th Cir. 2004). Generally, “the closer [the challenged action] occurred to the protected activity, 

the more likely it will support a showing of causation.” Anderson Coors Brewing Co., 181 F.3d

1179 (10th Cir. 1999). The Tenth Circuit has held that a three-month period, standing alone, 

is insufficient to establish a causal nexus between protected activity and an adverse employment 

action. Richmond v. ONEOK, Inc., 120 F.3d 205,209 (10th Cir. 1997); cf. Ramirez v. Okla. Dep’t

v.

1171 ).

of Mental Health, 41 F.3d 584, 596 (10th Cir. 1994) (holding that a one-and-a-half-month period 

between protected activity and adverse action may, by itself, establish causation), overruled on 

other grounds by Ellis v. Univ. of Kan. Med. Ctr., 163 F.3d 1186, 1194-97 (10th Cir. 1998).

The evidence of a connection between Plaintiffs prior lawsuits and the unanswered email

is virtually non-existent. Plaintiff claims that Defendant retaliated against him based on his 1991 

lawsuit. This borders absurd. Plaintiff continued working for Defendant for five years after 

filing the 1991 lawsuit. And when he left Defendant’s employment in 1996, he voluntarily resigned 

was moving. Plaintiffs 1991 protected activity is far too attenuated to permit

on

because he
an

7
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inference of retaliation based on temporal proximityalone. At the time of his July 2021 application, 

it had been thirty years since Plaintiff filed his 1991 lawsuit against Defendant.

Even assuming Plaintiff meant that Defendant retaliated against him for his 2004 

2017 lawsuits, there is no
, 2010, or

temporal proximity between any of them and Defendant’s failure to 

respond to Plaintiffs email in January 2022. More than five years passed between Plaintiffs 2017

lawsuit and the instant one.

And time is the only potential connector Plaintiff has. McCarter didn’t know Plaintiff had 

prior lawsuits. Plaintiff has failed to provide anything other than his own speculative and

conclusory argument suggesting that his protected employment activity of filing the 1991 lawsuit 

(or his filing of any of the four lawsuits preceding this current action) caused Defendant’s decision

not to rehire him. The prima facie burden is not heavy. But it still requires that Plaintiff submit 

—me evidence that would show a causal connection existed.

Plaintiff thus fails to establish a prima facie case of retaliation. The Court nevertheless 

addresses the remainder of the McDonnell-Douglas test in the interest of completeness. Defendant 

presents a legitimate non-discriminatory reason for once again failing to rehire Plaintiff: The 

school district has a long-standing “not eligible for rehire” letter in Plaintiffs personnel file. This 

is sufficient to meet Defendant’s burden.

Plaintiff has no evidence of pretext. To show pretext, a plaintiff must demonstrate 

weaknesses, implausibilities, inconsistencies, incoherencies, or contradictions” in the defendant’s 

proffered reason for its action such that a reasonable factfinder could find that reason unworthy of 

credence and infer the defendant did not act for the asserted reason. Dewitt 

845 F.3d 1299,

l
?
Is
51

»!v. Sw. Bell Tel. Co.,

1307 (10th Cir. 2017) (internal quotations omitted). This may be accomplished 

through (1) evidence that the defendant’s stated reason for its action was false, (2) evidence that

r'l!
i:

A
>!
I

:
•I

j

8
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the defendant acted contrary to a written company policy prescribing the action to be taken under 

the circumstances, or (3) evidence that the plaintiff 

situated employees who violated work rules of comparable seriousness. Id.

In analyzing pretext, a court must examine the facts as they appear to the individual making 

the employment decision; a court’s role is not to “second guess” the defendant’s business 

judgment. Id.; see also Youngv. Dillon Cos., 468 F.3d 1243,1250 (10th Cir. 2006). Nor is a court’s 

role to ask whether the decision was wise, fair, or correct. Dewitt, 845 F.3d at 1307. Rather, a court 

must determine whether the defendant honestly believed the legitimate, nondiscriminatory 

it gave for its conduct and acted in good faith on that belief. Id. Mere conjecture that the 

defendant s explanation is pretext is not enough to justify denial of summary judgment. Id.

There is simply nothing in the record suggesting that Defendant’s failure to 

Plaintiff’s email was because of Plaintiffs past lawsuits. There is no evidence in the record 

suggesting that McCarter or Ramberg even knew about the previous lawsuits. They both submitted 

affidavits confirming that they did not. Plaintiff presents no policy that McCarter violated. And 

Plaintiff presents no evidence of similarly situated persons who were hired as a substitute teacher 

when he was not. The record is devoid of any facts suggesting Defendant’s failure 

Plaintiffs email was based on retaliatory motive.8 Plaintiff seems to rely on his oft-repeated 

argument that the evaluations and disciplinary documents in his personnel file are unfair or 

inaccurate. But Plaintiff s own beliefs about his qualifications do not create a material issue of 

fact. Kelly v. Goodyear Tire & Rubber Co., 220 F.3d 1174, 1177-78 (10th Cir. 2000). It is not this 

Court’s role to question whether the decision was wise, fair, or correct. Dewitt, 845 F.3d at 1307.

treated differently than other similarlywas

reason

answer

to answer

This outcome is the same even if the Court were to consider Plaintiff s time-barred July 2021 claim. Plaintiff has 
presented no evidence suggesting that McCarter’s statement that the school district was not hiring was untrue. He 
only points to the alleged advertisements from June 2021, September 2021; and January 2022. None of these 
suggest a retaliatory motive in July 2021.

1

9
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And judges considering Plaintiffs prior discrimination and retaliation cases have specifically
denied Plaintiffs challenge to the 2001 no-rehire decision.9 See, e.g., Brown v. Unified Sch. Dist. 

No. 501, 2005 WL 6087359, at =*=8 (D. Kan. 2005); Brown v. Unified Sch. Dist. No. 501 , 2011 WL
2174948, at *15-16 (D. Kan. 2011). No reasonable juiy could determine that Defendant’s 

legitimate reasons for its actions were mere pretext.

Court grants summary judgment on Plaintiffs Title VII retaliatoiy failure-to-hire claims 

because Plaintiff fails to meet his burden.

2. Section 1981 Claims.

: The Court next turns to Plaintiffs § 1981 claims, which 

exhaustion requirement as Plaintiffs Title VII claims.

Defendant first contends that Plaintiff

are not subject to the same

never asserted § 1981 claims. But the magistrate 

judge mcluded the claims in the pretrial order over Defendant’s objection. Defendant did not ask
the Court to review that decision, so the Court therefore considers the merits of the claims.

Defendant’s second argument is that a § 1981 claim is improper as 

Defendant explains that it is a state actor and, therefore, § 1983 provides the exclusive federal 

remedy for damages for alleged violations of § 1981 against it. See Bolden 

F.3d 1129, 1134, 1137 (10th Cir. 2006). Because Plaintiff does 

Defendant seeks summary judgment.

f
w

a matter of law.

I
7!
Iv. City of Topeka, 441 

not allege a § 1983 claim,
It•ti.
if
I
i

iiPlaintiff entirely fails to respond to this argument. He does not identify any flaw in 

Defendant’s argument. He does not explain why his § 1981 claim is viable. See Brown, 2011 WL
i

different result.S1°n ^ challenSe the same action against the same defendant and expect a

not

10
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2174948, at *16-17 (advising Plaintiff that a § 1981, claim is not viable). And he does not seek

leave to amend or show good cause for failing to reference § 1983. Instead, Plaintiff is silent. It is

Plaintiff’s burden to litigate this case. He operates pro se, but the Court can’t serve as his advocate.

Thus, the Court grants Defendant’s motion.

Even if the Court could serve as his advocate and was inclined to afford relief never

requested (it is not), the Court wouldn’t allow Plaintiff leave to amend to frame his claims as

arising under § 1983. Discovery is complete, the case has been pretried, and dispositive motions

are fully briefed. Trial is set for early April 2024. Amendment would prejudice Defendant and the

Court. Discovery likely would need to be reopened on Defendant’s policies and procedures. And,

most importantly, amendment would be futile because Plaintiff still does not connect his prior

lawsuits to Defendant’s failure to rehire him now. The Court grants summary judgment on

Plaintiff’s § 1981 claims because they are improper but alternatively grants it because the claims

would fail on the merits even if Plaintiff were permitted to amend.

m. DEFENDANT’S REQUEST TO STRIKE AND FOR SANCTIONS

The Court has resolved the substantive summary-judgment issues. The Court turns to the j

pending motion to strike and request for sanctions. Defendant asks the Court to do two things. 

First, Defendant asks the Court to strike Plaintiffs unjustified surreplies.10 Doc. 52. Briefing on

motions is ordinarily limited to a motion with a supporting brief, a response, and an optional reply.

See D. Kan. R. 7.1. Courts allow surreplies only in “rare circumstances.” Dodson Int’l Part, Inc.

v. Williams Int’l Co., 2020 WL 4904049, at *1 (D. Kan. 2020).

10 The motion asks that the Court strike Plaintiffs surreply to Defendant’s motion to determine place of trial. The 
magistrate judge granted that portion of the motion. Doc. 56 at 1 n.l. The'Court incorporates and effectuates that 
ruling here.

i

11
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Plamtiff did not seek leave to file either surreply. Thus, the motion can be granted for this 

procedural defect. Even ignoring the procedural defect, Plaintiff does not offer a substantive 

justification for the suixeplies. He does not identify

;■

arguments, present newly discovered 

evidence, or identify a change in the law.11 Instead, Plaintiff merely repeats his arguments, trying

new

to get the last word. Plaintiff s surreplies are procedurally and substantively improper, so the Court 

strikes both (Docs. 48 and 51). The Court, on its initiative, also strikes the procedurally andown

substantively improper surreply to the motion to strike, which is Doc. 55.

Second, Defendant asks the Court to sanction Plaintiff because Plaintiff repeatedly files

unjustified surreplies without permission and (alternatively) because Plaintiff continues to 

challenge Defendant’s refusal to rehire him despite being told by multiple courts that there is

nothing legally infirm about Defendant’s decision. The Court declines to issue sanctions given the 

record in this case. But the Court puts Plaintiff on notice about the following.

Defendant seeks sanctions because Plaintiff mechanically files surreplies. Defendant is 

correct - this conduct is not allowed. Plaintiff is not allowed to file surreplies without leave from 

the Court. Defense counsel warned Plaintiff via email that surreplies are not allowed without leave. 

Plaintiff did not heed that warning and instead filed two more surreplies. Docs. 51 and 55. Plaintiff 

offers no meaningful explanation for his actions such as confusion about the rules or

misunderstanding of the process. And, regardless, even pro se litigants are still required to comply 

with the federal and local rules, which can be located on the district’s website. The Court 

Plaintiff that a party is not allowed to file

warns

surreply without leave of court. The Court expects 

Plamtiff to comply with this rule in the future. If he does not, the Court will likely consider

a

imposing sanctions to curb the abuse.

Indeed, Plaintiff continues to cite decades-old evidence.

■S

12
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Defendant also seeks sanctions because Plaintiff repeatedly challenges its “no rehire” 

decision. Both the undersigned judge and the Tenth Circuit have found that Defendant’s “ 

rehire” decision is supported by the record. See Brown v. Unified Sch. Dist. No. 501, 822 F. App’x 

710, 714-15 (10th Cir. 2020); Brown v. Unified Sch. Dist. No. 501, 2019 WL 3318183, at *1 (D. 

Kan. 2019). Both court orders reference uncontroverted evidence of critical evaluations reflecting 

with Plaintiff s professionalism, communication skills, and inappropriate comments to 

students. They also observe that a principal requested that Plaintiff be transferred to a different 

school because she didn’t believe Plaintiff could meet her students’ needs. Two other District of 

Kansas judges have found that Plaintiffs challenges to the no-rehire decision are time-barred. See, 

e.g., Brown, 2005 WL 6087359, at *8; Brown, 2011 WL 2174948, at *15-16.

It has become apparent that Plaintiff holds the decisions of federal courts in little regard. 

He has repeatedly challenged the same actions and has refused to accept that Defendant considers 

him not eligible for rehire. But this is also the first lawsuit Plaintiff has brought pro se. He was 

represented by counsel in his first four lawsuits. The Court does not sanction Plaintiff. But the 

Court cautions Plaintiff that Defendant will likely seek monetary or other sanctions should Plaintiff 

continue to relitigate essentially the same issues. And the case for imposing sanctions becomes 

more compelling with each suit.

no

concerns

:!

IV. CONCLUSION

Plaintiff continues to try to get Defendant to rehire him. And Defendant continues to rely 

on a “not eligible for rehire” determination made more than twenty years ago. Plaintiff refuses to 

believe that Defendant’s decision not to rehire him can be based on anything but an illegal motive. 

But a federal magistrate judge, federal district court judges, and the Tenth Circuit Court of Appeals

13
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have all told him differently. Defendant has no obligation to reconsider its position on Plaintiffs 

eligibility, regardless of how many times Plaintiff applies for a new position.

THE COURT THEREFORE ORDERS that Defendant’s motion for summary judgment 

(Doc. 34) is GRANTED IN PART AND DENIED IN PART. The Court grants summary judgment 

on Plaintiff s claims but declines at this time to sanction Plaintiff as requested by Defendant. The 

case is closed. i

THE COURT FURTHER ORDERS that Defendant’s motion to strike Plaintiffs surreplies 

(Doc. 52) is GRANTED. The surreplies (Docs. 48 and 51) are stricken from the record. But the

Court does not sanction Plaintiff at this time.

THE COURT FURTHER ORDERS that Plaintiffs surreply (Doc. 55) is STRICKEN from

the record.

IT IS SO ORDERED.
II

Dated: November 30. 2023 :/s/ Holly L. Teeter
HOLLY L. TEETER
UNITED STATES DISTRICT JUDGE

14
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ORDER AND JUDGMENT*

Before HOLMES, Chief Judge, MATHESON, and McHUGH, Circuit Judges.

Mark Edward Brown appeals pro se the district court’s entry of summary 

judgment in favor of Unified School District No. 501 (“USD 501”) on his claims 

under Title VII and 42 U.S.C. § 1981. Exercising jurisdiction under 28 U.S.C.

§ 1291, we affirm.

* After examining the briefs and appellate record, this panel has determined 
unanimously that oral argument would not materially assist in the determination of this 
appeal. See Fed. R. App. P. 34(a)(2); 10th Cir. R. 34.1(G). The case is therefore ordered 
submitted without oral argument. This order and judgment is not binding precedent, 
except under the doctrines of law of the case, res judicata, and collateral estoppel. It may 
be cited, however, for its persuasive value consistent with Fed. R. App. P. 32.1 and 
10th Cir. R. 32.1.



I. BACKGROUND

A. Factual History

The district court stated that Mr. Brown did not dispute the following facts and 

that it recited them in the light most favorable to him.

Beginning in 1982, USD 501 employed Mr. Brown as a physical education 

teacher. He resigned in 1996. In 1991, while still employed, Mr. Brown, who is 

Black, unsuccessfully sued USD 501 for race discrimination and retaliation.

Mr. Brown later applied to USD 501 for re-employment. USD 501 informed 

him by letter in 2001 that he would not be considered for rehire. Mr. Brown disputes 

that the 2001 no-rehire decision was warranted or based on accurate information. In 

2004, 2010, and 2017, he unsuccessfully sued USD 501, alleging race discrimination 

and retaliation when it declined to rehire him.

On July 20, 2021, Mr. Brown applied for a substitute teaching position with 

USD 501. Nancy McCarter, the Substitute Services Coordinator, interviewed him by 

telephone on July 28. He did not inform Ms. McCarter of USD 501’s decision not to 

rehire him. According to Mr. Brown, Ms. McCarter offered him a substitute position 

during the telephone interview and he accepted.

After the interview, Ms. McCarter checked USD 501’s human resources 

records and learned that he had previously worked for USD 501 and was not eligible 

for rehire. She spoke with her supervisor, Debbie Ramburg, about Mr. Brown’s 

application. Ms. Ramberg confirmed that Mr. Brown was not eligible for rehire, and 

she decided not to reconsider USD 501’s 2001 no-rehire decision. She was not aware
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that Mr. Brown had previously sued USD 501. After Ms. Ramburg told 

Ms. McCarter that she was unsure whether USD 501 was hiring substitute teachers at 

that time, Ms. McCarter called Mr. Brown and told him that USD 501 was not hiring. 

She did not tell Mr. Brown that he was on USD 50l’s no-rehire list.

In August 2021, Mr. Brown filed a discrimination charge based on retaliation 

with the Kansas Human Rights Commission and the Equal Employment Opportunity 

Commission (“EEOC”). The EEOC issued a right-to-sue letter to Mr. Brown dated 

October 26, 2021. See R. at 320.

On January 18, 2022, Mr. Brown emailed Ms. McCarter stating he was still 

interested in substitute teaching. Ms. McCarter did not respond. On January 26, a 

local television news program announced that USD 501 had hired at least 50 new 

substitute teachers for the remainder of the 2021-22 school year.

Mr. Brown filed a new discrimination charge with the EEOC on July 31, 2022. 

He alleged retaliation by USD 501, citing incident dates of January 18 and 26, 2022. 

The EEOC issued another right-to-sue letter on September 14, 2022.

B. Procedural History

On December 15, 2022, Mr. Brown filed his fourth failure-to-rehire lawsuit 

against USD 501, asserting retaliation claims under Title VII and § 1981. He 

claimed retaliation for his previous lawsuits against USD 501 based on (1) his 

July 2021 application to be a substitute teacher, and (2) his January 2022 email to 

Ms. McCarter indicating he remained interested in being a substitute teacher.

3



The district court granted USD 501’s motion for summary judgment. It first 

held that Mr. Brown’s Title VII retaliation claim about his July 2021 

substitute-teacher application was untimely because he did not file suit against 

USD 501 within 90 days of the EEOC’s right-to-sue letter dated October 26, 2021. 

See Brown v. Unified Sch. Dist. 501, 465 F.3d 1184, 1186 (10th Cir. 2006); 42 U.S.C. 

§ 2000e-5(f)(l) (setting 90-day deadline to file suit after right-to-sue letter). The 

court further held that Mr. Brown could not revive his untimely claim by including it 

in his later EEOC charge filed in July 2022. See Brown, 465 F.3d at 1186.

Regarding Mr. Brown’s Title VII claim related to his January 2022 email to 

Ms. McCarter, the district court held he failed to demonstrate a prima facie case of 

retaliation. See Tabor v. Hilti, Inc., 703 F.3d 1206, 1216-17 (10th Cir. 2013) 

(describing plaintiff s burdens in demonstrating Title VII claim under the 

burden-shifting framework); Twiggv. Hawker Beechcraft Corp., 659 F.3d 987, 998 

(10th Cir. 2011) (listing three elements of prima facie retaliation claim).

The court concluded Mr. Brown satisfied the first element of his prima facie 

engagement in protected opposition to discrimination—based on his multiple 

discrimination lawsuits against USD 501. But he failed to demonstrate the second 

element—a materially adverse action—based on USD 501 ’s failure to respond to his 

email. The court noted Mr. Brown had not reapplied for a job with USD 501 in 

January 2022, and he “presented no evidence or caselaw to support the unlikely 

premise that a reasonable applicant would have found an unanswered email to be 

materially adverse.” R. at 730; see Burlington N. & Santa Fe Ry. Co. v. White,

case—
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548 U.S. 53, 68 (2006) (holding a materially adverse action is one that “well might 

have dissuaded a reasonable worker from making or supporting a charge of

discrimination” (quotations omitted)).

The court also held that Mr. Brown did not satisfy the third element on 

causation due to insufficient temporal proximity between his earlier lawsuits—he 

filed the most recent one in 2017—and the unanswered email in January 2022. See 

Hennagir v. Utah Dep’t ofCorr., 587 F.3d 1255, 1266 (10th Cir. 2009) (rejecting 

claim of causation based solely on temporal proximity alone when “months separated 

the alleged protected activity and adverse action” (quotations omitted)). The court 

also noted the lack of evidence that Ms. McCarter was aware of Mr. Brown’s 

previous lawsuits. See Singh v. Cordle, 936 F.3d 1022, 1043-44 (10th Cir. 2019) 

(holding that even with temporal proximity, plaintiff must present evidence that 

decisionmakers knew of protected conduct).1

On Mr. Brown’s § 1981 claim, USD 501 argued that § 1981 tort claims against 

state actors must be brought under 42 U.S.C. § 1983, but Mr. Brown had not asserted 

a § 1983 claim. See Bolden v. City of Topeka, 441 F.3d 1129, 1137 (10th Cir. 2006) 

(holding “damages claims against state actors for § 1981 violations must be brought 

under § 1983”). Mr. Brown did not respond to this argument and neither sought

1 The district court further held that, even if Mr. Brown had demonstrated a prima 
facie case of retaliation, he did not come forward with any evidence of pretext. See 
Dewitt v. Sw. Bell Tel. Co., 845 F.3d 1299, 1307 (10th Cir. 2017) (requiring plaintiff to 
present evidence showing the employer’s proffered reason for its action was unworthy of 

belief).
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leave to amend his complaint nor showed good cause for failing to reference § 1983. 

The district court agreed with USD 501 and would not sua sponte allow Mr. Brown 

to amend his complaint at such a late stage in the litigation. It said that amendment

would be futile in any event.

II. DISCUSSION

We review de novo the district court’s grant of summary judgment in 

USD 50l’s favor, viewing the evidence in the light most favorable to Mr. Brown.

See Bekkem v. Wilkie, 915 F.3d 1258, 1266-67 (10th Cir. 2019). “The court shall 

grant summary judgment if the movant shows that there is no genuine dispute as to 

y material fact and the movant is entitled to judgment as a matter of law.” Fed. R. 

Civ. P. 56(a). Because Mr. Brown is proceeding pro se, we liberally construe his 

contentions on appeal. See Cummings v. Evans, 161 F.3d 610, 613 (10th Cir. 1998). 

Title VII makes it unlawful for an employer to retaliate against an employee or 

applicant for employment because he filed a charge of discrimination or opposed 

unlawful employment practice. See 42 U.S.C. § 2000e-3(a).

Section 1981 provides:

All persons within the jurisdiction of the United States shall 
have the same right in every State and Territory to make and 
enforce contracts, to sue, be parties, give evidence, and to the 
full and equal benefit of all laws and proceedings for the 
security of persons and property as is enjoyed by white 
citizens, and shall be subject to like punishment, pains, 
penalties, taxes, licenses, and exactions of every kind, and to 
no other.

an

an

an

42 U.S.C. § 1981.
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Mr. Brown argues the district court did not view the evidence in the light most 

favorable to him. But he ignores the district court’s conclusions that (1) he 

attempted, but mostly failed, to properly controvert USD 501 ’s submitted facts,

(2) many of his facts were not supported by any evidence or were supported only by 

inadmissible evidence, and (3) some of his facts were not material to the summary 

judgment issues. See R. at 726 n.3.

Mr. Brown asserts that his Title VII claims were timely and supported by the 

evidence. As to the district court’s holding that part of his Title VII claim was 

untimely, Mr. Brown references an inapplicable two-year state limitations statute, 

while also acknowledging he did not file suit within 90 days of the first EEOC 

right-to-sue letter. As to the rest of his Title VII claim, he asserts that his prior 

lawsuits caused USD 501’s actions against him in 2021 and 2022. But he does not 

address the district court’s holding regarding lack of temporal proximity.2

Other than arguing his § 1981 claim was not untimely which was not the 

district court’s basis for granting summary judgment on this claim—Mr. Brown does 

not address his § 1981 claim in his opening brief. He includes an argument in his

2 Mr. Brown also argues he presented evidence of pretext, including his contention 
that USD 501 was not forthcoming in telling him it was not hiring substitute teachers in 
July 2021. But we need not address his pretext arguments because he fails to show error 
in the district court’s holdings regarding untimeliness and failure to demonstrate a prima 
facie case of retaliation.

To the extent Mr. Brown argues he also asserted a Title VII disparate treatment 
discrimination claim, he ignores the district court’s conclusion that he did not exhaust or 
assert such a claim in his complaint. See R. at 728 n.4
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reply brief, but “[t]his court does not ordinarily review issues raised for the first time 

in a reply brief,” Stump v. Gates, 211 F.3d 527, 533 (10th Cir. 2000). Mr. Brown 

presents no reason for us to do so here.3

In sum, we have reviewed the district court’s summary judgment order, the 

record on appeal, and the parties’ briefs, and we find no reversible error. We affirm 

for substantially the reasons stated in the district court’s order.

III. CONCLUSION

We affirm the district court’s judgment.

Entered for the Court

Scott M. Matheson, Jr. 
Circuit Judge

3 Mr. Brown also argues the district court erred by relying on hearsay in the form 
of a document created by USD 501 in 1989 that included allegations against him that he 
disputes. But even if this document were hearsay, which we do not decide, it played 
role in the district court’s holdings that his Title VII retaliation claim was untimely and 
he failed to demonstrate a prima facie case, or in its conclusion he could not bring a 
§1981 claim against the School District without also asserting a § 1983 claim.

no
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house and fix you a candlelight dinner and then v>re1

Can do the wild thing.7

If you want to take a short break,MR* PITKXMs3

that will be fine*4
i {& recess was taken, after which the5.'

following proceedings were held*)6

•{By Kr, Pitkin) 

right before we took our short break that I have 

just reviewed with you, off the record, and my 

understanding of what you said is that that

Miss Reynolds, you made a statement1 0
a

i

t

ID

statement is a direct quota of what Mr, Brown told11

you, is that correct?12

13 ?es *A

1.4 / Bid Hr, Brown ever say to you, why don’t you drop0

15 ' your boyfriend and. go out with ms, I will show you

' ir some good plays? b * ’iu-
!it; MO,a

Bid you ever hear Coach Brown say anything 

inappropriate, . that*-ypvywpuld consider 

inappropriate, to any of the other girls os the

18 0

19

20

basketball team? ■21

So*, he uspd, bad;- language sometimes* but I didn’t

consider that inappropriate,
h*

When you say ’‘bad language,.*' what do you mean?

A22

23
*

24 0

Cussing,A25

C913) 272-0510WATERS COURT REPORTING SERVICE
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understand what I am saying?1

Yes* What things?A2

I can ask them in separate questions# but I think.G3

in the interest of time, it slight be faster * why4

don't I just go through and ask them separately?5

Okay*6 A

The first statement is, do you want to go out# or so07

First of all, did Coachlet*® go out sometime.8

Brows ever say that fc© you?9

10 A • Iso,

X want you to understand wo have ©a the record the11 Q

X don * t want tostatement that he made to you*12

it is understood that you are not saying that he13

didn't say that other statement fc© you# okay?14

Okay,15 A

Hexfc* did you ever hear Coach Brown make those16 Q

statements to anyone else?17

18 k Mo*

Old anyone else ever say that Coach Brown made those19 a
20 ®tataments?

i
Mo*h21

X think we talked about somebody else named Adriana©022!

Hays©?23

Yes,24 A

Did you ever talk to Adriatme Hays© about Coach.25 O'

{913} 272-0010wafers court reporting service
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42I Brown or anything Coach Brown said?1

I So.2 A

Did you ever toll Adrians® Hays® that Coach Brown3 ' 0
I so lot's go to my place and forget about yoursaid,4

/
boyfriend, and do the wild thing?5

)
So*6 ' A

1 0id Coach Brown ever say to you that he would like7/ 0

to go ~~ would you like to go out for a greasy8/
9 ? hamburger with him?

> A So,10
> Bid you ever hear Coach Brown say that fco anyoneIX Q

12 ^ el so?

13 ’ Sa.A

Did anyone else say that Coach Brown had said that?14 0

IS No,

16 Bo you know Carrie Lumb?0 t >

11 A Ye©„

Was Carrie Dumb present when Coach Brown made the 

statement to you that we have been talking about?

18 0

19

She was sitting with the team,

I think you stated that Angela Marks was also on thef . ^ ' J. * -•, »

team that year?, ^

A2d

21 Q

22 j-
j i

A Yes.23

Was she present when Coach ,Brown made the statement024

to you in the bleachers?25

(913) 272-0610WATERS COURT REPORTING SERVICE
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As far as I cas resiesber, the whole team was sittingA1
there *2

Was the statement that Coach Brown ®a4e to you loud03

enough that all the team members could hear it?4

Mo*$ A

Do you know how many o£ the team members did hearQ6

It?7

One or two*9 A

Who are those other people that heard it?0.9

J# Aiders©*! and Brook® Gruneweld.10 A 8*

Anyone else?11 Q

Mo, not that I can remember.12 A

Did you ever talk to Michelle Poiiguin about Coach13 Q

Brown?1#

IS Ho.A

Did you ever tell her that you thought that Coach 

Brown had, brought yon up from the freshmen squad and 

started you because he had asked you out for a date?

16> 0

17

18

19 No*A

Was Glenda Westfall present when Coach Brown madeQ20

the comment to you in the bleachers?21
Bid she hear it or was sheWhat do you mean?22 A

present?

Let m® ask you first of all,\was she present?

23

24 0

Yes *A25

(913) 272-0610WATERS COURT REPORTING SERVICE
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o £ it.I
• '-i

Bid Coach Brown, during that freshman gams, sver sifc2 Q

beside you and talk very guietly?'3

MO.4 A L:

Did your mother ever tell you not to tell anyone5 Q

about what Coach Brown said or did to you# if you• 6 J

want to play?7

' S A HO,

Bid you ever tell Brooke Grunewald that your mother 

told you not to tell anyone about Coach Brown# i£

:'9 Q

ft 0

11'. you want to play?
/ 12 Ho,A

13 Bid Coach Brown ever say to you# are you going out0

'14 dancing tonight or not or words to that effect?

/ 15V Ho,A

Did you ever hear him say that to anyone else?ie Q

( 17- A Ho,

Did anyone else ever told you that they heard him18* Q

19 ' : say that? •v
2fH a no*L

1 believe you stated earlier that Hope Heinrich was21 Q

present when Coach Brown made the statement to you22

in the bleachers#- hofrec-t? -*23
H

As far as I can remember.A24 \

But I believe you stated that she was not one of25 Q

{913) 272-0610WATERS COURT REPORTING SERVICE
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Do you know of any girls on fell© *JV t@a® that Dr*
k

H«sba«m did not talk to?

QX

£

specific names of the girl© heHe asvsr gave me3

talked to*4 r

of the other girls on the 3VDid. yon talk to aay

about whafc was discussed with Dr* Wusbaum?
05

team6

Mo, not really.

recall approximately when you met with Dr*
1

Do you§ 0

ISusb&tim?9
after my mom had•Just after the season was over*A10

“talked to him.

Do v©u remember how long after the season was over? 

At least a couple weeks*

Do you remember how you found out about meeting with.

It

012

13 A

14 Q

Dr. Ktte'feau®?15

How I found out?

X mean* did he call you or how did you.know. you were 

supposed to moot with him? '••’ "

A16

1? G

18
call slip in class and., I came to talkH© sent m& a19 A

to hits in his office.20

Mae anyone else present?Q21

No, not that X remember*

know anyone.; named; Chery 1. * Msrt i liez ?

r

A22

Do youQ23

■ AWo*A24

Mas there a tape recorder running while Dr. NusbauraQ25

(313) 272-0610WATERS COURT REPORTING SERVICE
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he had done*1

What did you say?

1 told him the coaversafcion up in the bleachers,. 1

02

!3 A

told him about the flowers.'

Anything else that you told him?

Hot that i can remember*

Did you tell Dr, Nmsfoau® that Coach Brown would come 

and sit beside you before you were moved up to the

4

Q5

6

7 J Q

8

d¥ team?9

10 ’ Ho.A

Md you tell Dr. Susbata that. Mr, Brown was not easy11 0

for you to understand?12

Yes,13 A

Bid you tell' Dr. Busbausn that Mr* Brown would say to14

you, whs® are you cosing up to d¥?15

Yes,

Did you tell Dr. NuBbaunt that Hr. Brown, would say to 

why don*fc you break up with your boyfriend, 

cose over to svy house and 1 will giv© you a 

candlelight dinner?

16 A

1? 0

1§ you.

19

20
■o.A Yes.21

1 as going to handThat last statement that I read,

—- I had referred-earlier to something that was 

typed up, and I as going to .hand you what has been 

previously marked as Deposition Exhibit 5, that Dr.

22 Q

23 you

24

25
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in quotes?1

Yes «2 A

My question is*, are those the words that you used3 Q

with Or. Nusbaum or not?4

1 also told hint that he said that we could do theS A

wild thing«6

So that statement is not accurate?7 Q

Correct.8 A

Is that correct?9 0

10 Yes *A

,You told Br« Musfoaum exactly what you stated on the11 Q

record here today# didn't you?12

?ts.13 A

And that is Mr, Brown said* “I think you should dump14 Q

your boyfriend and I will show you what a real man15

X will take you to my house and fix you a16 is ,

candlelight dinner and then we can do the wild17

thing#° correct?18

19 Yes.k

On Valentine's Day when Mr. Brown said that he had 

sent you those flowers, did he state to you at that

fcimo, why don*t you dump your boyfriend and go with

20 Q

21

22

23 me?

1 can't, remember.A24

Did you tell Dr. Nusbaum that Coach' Brown told you25 y Q

(913) 272-0610WATERS COURT REPORTING SERVICE
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>
“Why don * t you dump youron Valentire’s Pay,1 /

boyfriend and go with me?82

3 7 Ho*A

well» first of all*Old you tell Or. Nusbaum that4 Q

Did Coach Brown ever say to B,let me ask you this.5

Will you go out<1. Alder son, “Kristi rejected me.6

nwith me?7

8 A Yes ♦

When did he say that?9 0

After he had made the comments to mo while I 'was inA10

the bleachers.11

.Has it that same night?12 Q

She told me about it. She didn* tI don # t know*13 h

tell mo if it was the same night or if it was the14

It was either that night or the nextnext practice.15

16 day.

So you don’t know whether or not Coach Brown said17 Q

is that correct?that to B.J18 * t

19 B. 3 4 told me that he said that to her.A

You weren’t present when he said that?20 Q

21 Right.A

Mr. Brown has never call©d you at home, has he*-22 0

23 A Mo.

And he has never stopped by your house or gone over24 Q

25 to your house?

{913} 272-0610WATERS COURT REPORTING SERVICE
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(4)OPEN RECORDS (Continued)

REQUEST FOR INSPECTION AND/OR COPYING OF OPEN PUBLIC RECORDS

All requests must be filed 1n writing with the Custodian of Public Records (Clerk 
of the Board or his/her designee; 
form.

624 SW 24 Street, Topeka. KS 66611) on this

All records will be available for Inspection Monday through Friday, 7:30 
4:30 p.m. {except holidays and nonduty days outlined 1n the district's academic 
cal endar).

a.m. to

All persons requesting inspection and/or copying of open public records 
provide the following certlflcatlon as required by K.S.A. 21-3914 and K.S.A 

> 220(C):

mu s t. 
45- .

Name /YIFUZ !<L /3 fLOLUAJ Address 3 3 £> M.Trf/? 7? n .
(PTease print or type)

Zip Code

73 ~ *73 ~Hhm f- Fax No.
/>M6aj3

I have not requested access to the opeh public 
records Of Unified School District No. 501 for 
the purpose of selling or-offer1ng for sale 
property or services to persons whose names and 
addresses are obtained from the records.

O (£?City, State,

Telephone.No./^ D.

©
> 3
y__j

U i- ri 
^ U

any

vT~A/U.

aDate S1gnature

/ Inspect / L--7^codv the records listedI want to [_ 
that apply). below (check the boxes

Description of Records Requested

If by the.end of the third business day'following-receipt of this request, 
to the pubic records requested is not granted, the clerk will provide a detailed 
explanation of the cause for further delay and the place and earliest time 
date the records will be available for Inspection and/or copying, 
denied., the clerk will, upon your request, provide a statement of the grounds _for 
denial. Clerk Comments:

access

and
If access 1s

^ ^vYhs/V) 6 

9
CUO v.o^0

When appropriate, a twenty-five cents per page charge will be levied 
f to cover the cost of making copies, 

time, computer time, and postage, 
releasing material. Fee:

on requests 
Additional charges may be made for staff" 
Fees shall be collected 1n advance of

l^=>C>
12/7/83
Revisions: 3/12/84; 5/18793 Topeka Public Schools


