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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA.

KEITH GIRVAN, )
)
Petitioner, ) Civil Action No. 2:21-cv-1176
) : :
V. )
) Magistrate Judge Patricia L. Dodge
M. ADAMS, et al,, )
: )
Respondents. )
ORDER .

For the reasons set forth in the Memorandum issued on this date, thé Petitidn for a Writ of
Habeas Corpus (ECF No. 6) is DENIED and a certificate of appealability is DENIED with respect
to all claims. Final judgmént of this Court is entered in favor of Respondents and agéinst Petitioner.

The Clerk of Court shall mark this case CLOSED.
'SO ORDERED this 5th day of April, 2024.

/s/ Patricia L. Dodge
PATRICIA L. DODGE
United States Magistrate Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

KEITH GIRVAN, )
) o
Petitioner, ) Civil Action No. 2:21-cv-1176
)
\Z )
) Magistrate Judge Patricia L. Dodge
M. ADAMS, et al., ) . '
)
Respondents. )
MEMORANDUM

Pending before the Court! is a Petition for a Writ of Habeas Corpus (ECF No. 6) filed by
Keith Girvan (“Petitioner’”) under 28 U.S.C. § 2254. Petitioner challenges the judgment of sentence

inipc)_sed on him by the Court of Common Pleas of Clarion County on December 18; 2019, at
criminal docket number CP-16—CR-159—2019.‘For the reasons set forth below, the Court will‘deny
the petition and will deny a certificate of appealability.
I Relevant Background

Petitioner was convicted at a jury trial of two counts each of aggravated assault, terroristic
threats, simple assault, recklessly endangering another person, and harassment. The Superior Court
of Pennsylvania summarized the facts adduced at trial as follows:

On March 13, 2019 [2] [Petltlonel] telephoned his parents, Robert and Carol Girvan

and told them, “I hate you. I want to kill you.” N.T. Jury Trial, 11/25/19, at 25. Less

than one-half hour later, he entered their home carrying a knife, repcated his threats,

and proceeded to punch his seventy-nine-year-old father multiple times. When

[Petitioner’s] mother tried to prevent him from hitting his father, [Petitioner]

punched and shoved her, causing her to fall against a.coffee table. [Petitioner]
returned to punching his father, and then léft the home.

! In accordance with the provisions of 28 U.S.C. § 636(c)(1), the parties voluntarily consented to have a United States
Magistrate Judge conduct proceedings in this case, including entry of a final judgment.

2 This date appears to be a typo; the record reflects that the incident occurred on March 19, 2019. See, e.g. ECF No
10-2 at 13.
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The victims called 911, and Pennsylvania State Trooper Kyle Freeman responded.

He took photographs of Mr. and Mrs. Girvan’s injuries and the scene within their

home, all of which were introduced at trial. /d. at 41. Mr. Girvan went to the

emergency room at a local hospital, where he was treated for a broken nose and

received stitches for lacerations around his eyes.
(ECF No. 19-8 at 14). |

Petitioner was sentenced to an aggregate tenﬁ of 60 to 120 months’ imprisonment followed
by 48 months’ probation. A fine was ‘also imposed for the summary harassment charges.

Petitioner appealed, but the Superior Court of Pennsylvania affirmed his judgment of
spntence on July 14, 2021. Commonwealth v. Girvan, 260 A.3d 145 (Pé. Super. 2021) (unpublished
mémor’andulﬁ); (ECF No. 19-8 at 13-23.) Petitioner did not file a timely petition fof allowance of
appeal in the Supreme Court of Pennsylvania.

This petition for writ of habeas corpus was timely filed. (ECF No. 6.) Petitioner raises three
grounds for relief: (1) violation of his Sixth Amendment right to counsel at trial and on appeal; (2)
violation of his Eighth Amendment right to be free from cruel and unusual punishfnent; and (3)
violation of his Fourteenfh Amgndment due process rights.> -

Respondents filed an answer (ECF No. 19) and Petitidner ﬁled areply. (ECF Né. 26.) The

petition is ripe for consideration.*

3 Petitioner lists a fourth ground entitled “Immediate Public Importance - Technology,” in which he asserts that “the
PA and U.S. judicial systems need to decide the extent to which they will enable or utilize digital/interactive
~ technology.” (ECF No. 6 at 10.) No cognizable claim is discernable here; neither is the relevance to Petitioner’s case
clear. Petitioner also provides supporting facts for a “Ground 5” in an attachment to the petition, (ECF No. 6-1 at 2),
but no fifth ground is listed. These facts concer the filing of trial transcripts as a discovery violation. These facts
would not support a claim for habeas relief. .

4 petitioner has filed an interlocutory appeal from an order of this Court denying Petitioner’s Motion for an Expedited
Evidentiary Hearing and a motion for appointment of counsel. (ECF No. 30.) Although that appeal is pending, this
Court is not divested of jurisdiction because the appeal is from an order that is not immediately appealable. See Petri
v. Erie Cnty. Child. & Youth, 2021 WL 5822397 (3d Cir. Dec. 7, 201) (citing Fed. R. Civ. P. 54(b), and Venen v.
Sweet, 758 F.2d 117, 121 (3d Cir. 1985)).
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II. Discussion

A Jurisdiction

4The Court has jurisdi.ction ﬁnder 28 U.S.C. § 2254, the federal habeas statute applicable to
prispner‘s in custody pursuant to a state court judgment. This statute permits a federal court to grant
a state prisoner a writ of habeas corpus “on the éound that he or ‘she is in custody in violation of
the Conétitution. ..of thg United States.” 28 U.S.C. §2254(a). Errors of state law are not:
cognizable. Id.; see, e.g., Estelle v. McGuire, 502 U.S. 62, 67-68.(1991). It is Petitioner’s burden
1 té prove that he is entitled to the writ. See, e.g., Vickers v. Superintendent Gratérford SCI, 858
F.3d 841, 848-49 (3d Cir. 2017). |

B. 'Staﬁdard of Review

In 1996, Céngress made important ainendJT')ents to the fe'dcral: habeas statutes witﬁ th.e
enactment of the Antiterrorism and Effective Death Penalty‘ Act of 1996 (“AEDPA”). .Amc;ng
other thingé, AEDPA “modified a federal habeas court’s role in reviewing state prisoner
applications in order to prévent federal habeas ‘retrials’ and to ensuré that state-court convictions
are‘given effect‘ to the extent possible under law.” Bell v. Cone, 535 U.S. 685, 693 (2002) (citing
Williams v. Tavlor, 529 U.S. 362, 403-04 (2000)). It reflects the view that habeas. corpus is a “‘guard
against extreme malfunctions in the state criminal justice systems, not a substitute for ordinary
error cc;nection through appeal.” Harrington v. Richter, 562 US 86, 102-03 (2011) (internal .
quotations and citatioﬁ omitted). |

A finding of fact made by a state court has alwayé been éfforded considerable deference in
a federal habeas proceediﬁg. AEDPA continied that deference and ma‘ndates that “a determination

of a factual issue made by a State court shall be presumed to be correct.” 28 U.S.C. § 2254(e)(1).
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Petitioner has the “burden of rebutting the presumption of correctness by clear and convincing

"~ evidence.™ Id.

AEDPA also put into place‘g new st'anda}'d of review, which is codified at 28 U.S.C.
§ 2254(d). In this Court, it applies “to any claim that was adjudicated on the merits” by the Superior
Court of Pennsylvania and 1.3rohibits a f@deral habeas court fror-n.granting relief unless the
petitioner established that the Superior Court’s “adjudication of the claim™

(1),1‘esu1ted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the Supreme
Court of the United States, or '

" (2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d). For the purposes of § 2254(d), a claim has been “adjudicated on the merits
in State court broceedings” when the state court (here, the Superior Court) made a decisién that
ﬁnallil resolves‘the claim based on its substance, not on a procedural, or other, ground. See, e.g:,
Richter, 562 U.S. at 98-100; Robinson v. Beard, 762 F.3d 316, 324 (3d Cir. 2014).

- Subsection § 2254(d)(l') applies to questions of law and mixed questions of laW and fact.
- A state-court adjudication is “‘contrary to.. .clearly established Federal law, as determined by the ‘
Suprem;: Court of tfxe United States” § 2254(&)( 1), “if the state court applies-a rule that contradicts
the governing law set forth in [Supreme Court] cases,” Williams, 529 U.S. at 405, or “if the state
couit confronts a set of facts that are materially indistinguishable from a decision of [the Supreme
Court] and nevertheless arrives at'a.re,sult different from, [Supreme Court] precedent,” id. at 406.
A “run-of-the-mill” state-c;:)urt adjudiéation applying the correct legal rule'ﬁoﬁq Supreme Court
decisions to the facts of a particular case will not be “contrary to” Supreme Court precedent.
Williams, 529 U.S. at 406. Thus, the iésué in mos% federal habeas cases is whether the'adjudication

by the state court survives 'revicw‘ under § 2254(d)(1)’s “unreasonable application” clause.
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“A state court decision is an ‘unreasonable application of federal law’ if the state court
‘identifies the correct governing legal principle,’ but ‘unreasonably- applies that principle to the
facts of the prisoner’s case.”” Dennis v. Sec’y, Pennsylvania Dep 't of Corr., 834 F.3d 263,281 (3d
Cir. 2016) (en banc) (quoting Williams, 529 U.S. at 413). To satisfy his burden under this provision
of AEDPA’s standard of review, Petitioner must do more than convince this Court that the Superior
Court’s decision was incorrect. /4. He must show that it “‘was objectively unreasonable.” Id.
(quoting Williams, 529 U.S. at 409) (emphasis added by Court of Appeals). This means that
Petitioner must prove that the Supcridr Court’s decision “was so lacking in justification that there
was an ertor well understood and comprehended in existing law beyond any possibility for
fairminded disagreement.” Richter, 562 U.S. at 103. As the Supreme Court noted:

It bears répeating that even a strong case for relief does not mean the state court’s '

contrary conclusion was unreasonable. See Lockyer, supra, at 75, 123 S. Ct. 1166.

If this standard is difficult to meet, that is because it was meant to be. As amended

by AEDPA, § 2254(d) stops short of imposing a complete bar on federal-court

relitigation of claims already rejected in state proceedings. Cf. Felker v. Turpin, 518

U.S. 651, 664, 116 S. Ct. 2333, 135 L.Ed.2d 827 (1996) (discussing AEDPA’s

“modified res judicata rule” under § 2244). It preserves authority to issue the writ

in cases where there is no possibility fairminded jurists could disagree that the state

court’s decision conflicts with this Court’s precedents. It goes no further. '
1d. at 102.

The standard of review set forth at § 2254(d)(2) applies when a petitioner “challenges the

factual basis for” the state court’s “decision rejecting a claim([.]” Burt v. Titlow, 571 U.S. 12, 18

(2013).5 “[A] state court decision is based on an ‘unreasonable determination of the facts’ if the

5 Sections 2254(d)(2) and (e)(1) “express the same fundamental principle of deference to state
court findings[,]”” and federal habeas courts “have tended to lump the two provisions together as
generally indicative of the deference AEDPA requires of state court factual determinations.”
Lambert, 387 F.3d at 235. The Court of Appeals has instructed that when it applies, § 2254(d)(2)
provides the “overarching standard” that a petitioner must overcome to receive habeas relief, while
2254(e)(1) applies to “specific factual determinations that were made by the state court, and that
are subsidiary to the ultimate decision.” Jd.



Case 2:21-cv-01176-PLDC  Document 38 Filed 04/05/24 Page 6 of 20

state court’s factual findings are ‘objectively unrcasonable in light of the evidence presented in the
state-court proceeding,” which requires review of whether there was sufficient evjdence to ;uppoﬁ

- the state court’é factual findings.” Dennis, 834 F.3d at 281 (quotljng § 2254(d)(2) and citing Miller-
El v. Cockrell, 537 U.S. 322" 340 (2003)). “[A] state-court factual determination is not
unreasonablé merely because the fedefal habeas court would have reachéd a different conclusion
in the first instance.’” Titllow,‘571 U.S. at 18 (quoting Wood v. Allen, ‘558 U.S. 290, 301 (2010));
see Rice v. Collins, 546 U.S.‘ 333,342 ¢( 2006) (reversing court of appeals’ decision because “[t]he
panel majority’s attempt to use a set of -debétable inferences to set aside the conclusion reached 1531
the stéte cvéurt does not satisfy AEDPA’S requirements for granting ai writ of habeas corpus.”).
Thus, “if [rJeasonable minds reviewing the record might disagree’ about the finding in question,
‘on habeas Arevievsé that does not suffice to supersede’” the state court’s adjudication. Wéod, 558
U.S at 301 (quoting Collins, 546 U.S. at 34_1-42).

C. Exhaustion and Procedural Default -

The “exhaustion doctrine” requires that-a state prisoner raise his ‘federal constitutional
claims in state court through the proper procedures before he litigates them in a federal habeas
petiﬁon. See, e.g., Lambert V. Blackwell? 134 F.3d 506, 513 (3d Cir. 1997). I-t is “grounded in
priiciples of comity; in a federal system, the States shou]d have the first opportunity to address
and correct alleged violations of state prisoner’s federal tights.” Coleman v. T hompson,'SOI U.S.
722,731 (1991). It “is designed to give the state courts a full and fair opportunity to resolve federal
constitutional claims before those ;:lailns are presénted to the federal courts[.]” O 'Sullivan v.
Boerckel, 526- U.S. 838, 845 (1999).

Additionally, and importantly, a petitioner must have “invbke[d] one complete round of

the State’s established appellate review process[,]” in order to satisfy the exhaustion requirement.
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O Sullivan, 526 U.S. at 845. In Pennsylvania, t:his require.me-nt means that a petitioner in a non-
capital case such as this one must Have first presented every féderal constjtuﬁénal claim raised in
his federal habeas petition to the Superior Court. See, e.g., Lambert v. Blackwell, 387 F.3d 210,
233-34 (3d Cir. 2004).

The doctrine of. procedural default, like the doctrine of exhausfion, is “grounded in.
concerns of comity and federalism,” Coleman, 501 US at 730. To summarize, it provides that a
Pennsylvania state prisoner in a non-capital case defaults a federal habeas claim if he: (a) failed to
present it to the Superior Court and he cannot do so now because the state courts would decline to
‘ advdress the claims on the merits because state :Inl'occdu;al rules (such as, for example, the PCRA’s
one-year statute of limitations) bar sﬁch consideration; or (b) failed to comply with a state
procedural rule when he prgsented the claim to the state court, and for that reason the Superior
Court declined to address the federal claim on the merits. See, eg, Edwards v. Carpenter, 529
U.S. 446, 451 (2000); O Sullivan v. Boerckel, 526 U.S. 838, 851-56 (1999) (Stevens, J. dissenting)
(describing the history of the procedgral defau]t'doctﬁne.); Wainwright v. Syke;, 433 U.S. 72
(1977); Lines v. Larkins, 208 F.3d 15’3, 162-69 (3d Cir. 2000). |

A petitioner may avoid the default of a claim by showing *‘cause for the default and actual
' prejudice as a result of the alleged violation of federal law[.]"Coleman, 501 U.S. at 750. ““Cause’
under the cause and prejudice test must be something external to the petitioner, something that
cannot fairly be attributed to himf]’-’ Id. at 753 (emphasis in original). .

‘A petitioner may also oyercome'his default by demonstrating “that failure to consider the
claims will result in a fundamental miscarriage of justice.” Coléman., 501 US at 750. This means
that a procedural default may be excused if the petitioner presents evidence of “actual innocence”

that is ““so strong that a court cannot have confidence in the outcome of the trial unless the court 1s
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also satisfied that the trial was freé of nonharmless constitutional error[.]” Schiup v. Delo, 513 U.S.
298, 316 (1995). “To be credible, such a claim requires petitioner to éupport his allegations of
constitutional error with new reliable evidence -- whether it be exculpatory scientific evidence,
tmstworthy eyewitness accounts, or critical physicél evidence -- that was not presented at tlrial.”
Id. at 324. In only the extraordinary case will a petitionef be able to establish a “fundamental
miscarriage of justice.” |

D. Petitioner’s Claims

1. Ground One: Right to Counsel

Petitioner first claims that he was depr.ived of his Sixth Amendment right to counsel at trial

and on appeal. (ECF No.‘6 at 5-7.) He asserts:

The Clarion County Assistant Public Defender was incompetent and could only
represent me at the preliminary hearing. My repeated attempts to secure private
counsel have been prevented/denied. PA Superior Court’s July 14 memorandum
makes several false statements regarding appellate counsel and the Grazier
-colloquf]y did not satisfy requirements of Pa.R.Crim. 120 or prove waiver of
counsel.

Id. at 5.

a. Counsel at trial level

The Superior Court of Pennsylvania summarized Petitioner’s history of representation at

the trial court level as followsf

[Petitioner] was charged with two counts each of aggravated assault, terroristic

. threats, simple assault, recklessly endangering another person, and harassment. He
was represented initially by Assistant Public Defender Cory Ricci. Following a -
request from [Petitioner] that Attomey Ricci withdraw, and a subsequent
“aggressive voicemail” from [Petitioner], Attormey Ricci filed a motion to
withdraw as counsel. In response, [Petitioner] detailed in a writing the reasons why
he did not want the public defender’s office to represent him. Thereafter, the court
entered an order stating that it would conduct a hearing and receive testimony from
[Petitioner] on July 10, 2019, regarding his reasons for wanting to dismiss his
attorney and his understanding of the procedure if he retained private counsel or
represented himself. - ~
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On July 10, 2019, [Petitioner] reiterated his refusal to be represented by appointed
counsel or any member of the public defender’s office. He also declined to enter a
plea to aggravated assault. After a waiver-of-counsel colloquy, the Court entered
an order permitting the public defender to withdraw and reciting therein that
[Petitioner] had decided to represent himself and rejected the plea offer of the
Commonwealth.

Following a conference on July 19,2019, the attorney for the Commonwealth sent
[Petitioner] a copy of its criminal conference report. The assistant district attorney
represented therein that he spoke with [Petitioner] on July 16, 2019, ‘and that
[Petitioner] was unwilling to plead to felony assault and would be requesting a jury
trial. [Petitioner] had advised the assistant district attorney. that he wished to be
represented by Alan Dershowitz, Esquire, but complained that he was being denied
access to the attorney. The Commonwedlth provided [Pefitioner] with Mr.
Dershowitz’s address.

The matter came up before the special plea court on August 28, 2019. [Petitioner]
represented himself, rejected the Commonwealth’s offer, and requested a jury trial.
A pretrial conference was scheduled for September 6, 2019, with jury selection set
to begin on September 16, 2019. The court expressed its intent to appoint standby
counsel for [Petitioner].

On September 5, 2019, Attorney John Lackatos entered his appearance on
[Petitioner’s] behalf. Counsel filed a motion to continue the pretrial conference,
which was granted, and the pretrial conference was rescheduled for November I,
2019. At the conference, [Petitioner] filed a pro se motion for dismissal. In the
motion, he averred that private counsel had misled him, and that the delay of trial
for two months violated his right to speedy trial pursuant to Rule 600. [Petitioner]
contended that he would not have consented to Attorney Lackatos’s representation
had he known that a continuance was necessary and that he would remain longer n
jail. He asked for a change of venue, complained about access to the law library,
and insisted that he had snapped due to his family situation. The trial court denied
the motion but scheduled a hearing on the Rule 600 motion for November 21, 2019.
The trial court granted Attorey Lackatos permission to withdraw and stated that
[Petitioner] “wants to represent himself at trial. Order, 11/1/19. Thereafter, a jury
trial was scheduled for November 25, 2019, and Michael Marshall, Esquire, was
appointed to serve as standby counsel. When trial commenced, [Petitioner]
represented himself with Attorney Marshall avallable to answer his questions.

(ECF No. 19-8 at 14-17) (footnotes omitted).
“The Superior Court then addressed Petitioner’s appellate claim that he was denied counsel

at the trial court level as follows:
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The following principles inform our review. It is beyond cavil that a criminal
defendant has a constitutional right to counsel. He also has a constitutional right,
necessarily implied under the Sixth Amendmeént of the U.S. Constitution, to
represent himself at trial. Faretta v. California, 422 U.S. 806 (1975). Similarly, Pa.
Const. art. I, § 9 affords to a person accused of a criminal offense the right to
counsel. Commonwealth v. Lucarelli, 971 A.2d 1173, 1175 (Pa. 2009). The right is
not absolute, however. While defendants are entitled to choose their own counsel,
they are not permitted to insist upon a particular- .counsel, or to unreasonably clog
the administration of criminal justice. /d. In Lucarelli, the Court found waiver as
the defendant knowingly and intelligently refused appointed counsel in favor of
private counsel but took no steps to secure private counsel. Jd. at 1179 (quoting
Commonwealth v. Szuchon, 484 A.2d 1365, 1376 (Pa. 1984) (finding waiver where
defendant insisted on particular counsel who was unavailable or by insisting on
private counsel but failing to take any steps to retain an attorney).

Our High Court cautioned in Commionwealth v. Blakeney, 946 A.2d 645, 655 (Pa.
2008), that before a defendant will be penmtted to proceed pro se, he or she must
knowingly, voluntarily, and intelligently waive the right to counsel. To ersure that
‘a waiver is knowing, voluntary, and intelligent, our Supreme Court held in .
Commonwealth v. Starr, 664 A.2d 1326, 1335-36 (Pa. 1995), that the trial court
must conduct a “probing colloquy,” defined as “a searching and formal inquiry” as
to whether the defendant is aware both of the right to counsel and of the signiﬁcance
and consequences of waiving that right. That waiver-of-counsel colloquy 18
codified in Pa R.Crim.P. 121:

(1) The defendant may waive the right to be represented by counsel.

(2) To ensure that the defendant s waiver of the rwht to counsel 1s knowmg,l
voluntary, and intelligent, the judge or issuing authority, at a minimum, shall
elicit the following information from the defendant:

(a) that the defendant understands that he or she has the right to be .
represented by counsel, and the right to have free counsel appointed if
- the defendant is indigent;

(b) that the defendant understands the nature of the charges against the-
defendant and the elements of each of those charges;

- (c) that the defendant is aware of the permissible range of sentences
and/or-fines for the offenses charged,

(d) that the defendant undelstands that if he or she waives the right to

counsel, the defendant will still be bound by all the normal rules of
procedure and that counsel would be familiar with these rules;

10
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(e) that the defendant understands that there are possible defenses to
these charges that counsel might be aware of, and if these defenses are
not raised at trial, they may be lost permanently; and

(f) that the defendant understands that, in addition to defenses, the
defendant -has many . rights that, if not timely asserted, may be lost
permanently; and that if errors occur and are not timely objected to, or
otherwise timely raised by the defendant, these errors may be lost
permanently.

PaR.Crim.P. 121.

The law is well settled that “[f]ailing to conduct an on-the-record colloquy pursuant
to Rule 121(C) before allowing a defendant to proceed pro se constitutes reversible
error.” Commonwealth v. Johnson, 158 A.3d 117, 121 (Pa.Super. 2017). This Court
added, :

waiver [cannot] be presumed where the record is silent. The record must
show, or there must be an allegation and evidence which show, that an
accused was offered counsel but intelligently and understandingly rejected
the offer. Anything less is not waiver.

Id. (quoting Commonwealth v. Monica, 597 A.2d 600, 603 (Pa. 1991)). The right
is so importart that we will raise the issue sua sponte where, as here, the defendant
is not represented by counsel. Johnson, supra at 121.

Our review of the certified record, as supplemented, confirms that a proper waiver
colloquy was conducted. Specifically, on July 10, 2019, the trial court conducted a
waiver-of-counsel colloquy that comported in all respects with Rule 121. See N.T.
Plea Hearing, 7/10/19, at 7-12. Hence, the certified record establishes that
[Petitioner] “fully understood the ramifications of a decision to proceed pro se and
the pitfalls associated with the lack of legal training.” Commonwealth v. Murphy,
214 A.3d 675, 679 (Pa.Super. 2019) (quoting Commonwealth v. Robinson, 970
A.2d 455, 460 (Pa.Super. 2009) (en banc)). Thus, we find that [Petitioner]
knowingly, intelligently, and voluntarily waived his right to counsel.

ECF No. 19-8 at 18-21.
In his petition, Petitioner asserts: “The Clarion County. Assistant Public Defender was
incompetent and could only represent me at the preliminary hearing. My repeated attempts to

secure private counsel have been prevented/denied.” (ECF No. 6 at 5.) In-his Reply, he explains

11
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further that the trjal court “ordered” him “to proceed in forma pauperis using provocative language
and appointed standby counsel. (Nov. 1* and Jan 15" orders).”® (ECF No. 26 at 6.)

| Petitioner presents no challenge whatsoever to the Superior Court’s thorough analysis and
ruling. [nstead, he esgentially repeats the arguments he made to the Superior Court on direct appeal. |
This is not an appropriate basis for habeas relief, and he.is thus not entitled to any such relief oﬂ
this .cl.aim.

- b. Appellate counsel

As to counsel on Petitioner’s appeal, the Superior Court explaiﬁed:

... [W]e remanded the record for a hearing pursuant to-Commonwealth v. Grazier,
713 A.2d 81 (Pa. 1998), to-determine if [Petitioner] desired to proceed pro se on
appeal, and if so, to ascertain whether his request to do so was knowing, voluntary,
and intelligent. Following a hearing, the trial court entered an order finding that
[Petitioner] understood that he had a right to an attorney on appeal, that [Petitioner]
rejected the public defender, that [Petitioner] stated that he had the ability to hire
an attorney, and that he would proceed pro se, and that [Petitioner] knowingly,
voluntarily, and intelligently waived his right to appellate counsel. See Order,
3/19/20, at 1. ' B '

(ECF No. 19-8 at 13 n.1.)
The March 19, 2020, order entered by trial court following the Grazier hearing
provides:
...[T]he court finds that [Petitioner] has knowiﬁgly, voluntarily and intelligently

understood his right to be represented by an attorney. The court has offered to
immediately appoint the Clarion County Public Defender to represent [Petitioner]

6 The trial court entered two orders on November 1,2019, following a pre-trial conference at which
Petitioner informed the court that he did not want his appointed counsel; Attorney Lakatos, to
represent him and that he wanted to proceed as his own counsel. (ECF No. 19-3 at 45; ECF No.
19-4 at 1-2.) These orders granted Attorney Lakatos leave to withdraw as counsel and stated that
Petitioner was now self-represented but would be appointed standby counsel for trial. (/d.) The
January 15, 2020, order states that Petitioner, who had previously been represented by a public
defender, has filed an appeal. (ECF No. 19-5 at 15.) The trial court then states, “this court assumes
there has been no substantial change in the financial condition of [Petitioner] and shall allow him
to proceed in forma pauperis.” (/d.) ‘

12
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in an appeal. [Petitioner] has stated directly that he does not want to be 1ep1 esented
by the public defender.

[Petltlonex] has stated multiple times today that he does have the ability to, hire an
attorney, and he has been precluded from making contact with and communication
with private attorneys by the restrictions imposed at the jail. [Petitioner] has stated
that he has the financial means to hire a private attorney, but he also states that his
mother has prevented him from accessing the accounts in order to afford to hire a
private attorney. ‘

Upon conclusion of the Grazier Hearing, the court has determined that [Petitioner]
has knowingly, voluntarily and intelligently waived his right to a free attorney
through the office of the Clarion County Public Defender. Therefore, the court will
not appoint the public defender to represent [Petitioner] at this time.

Pursuant to the Superior Court’s order, [Petitioner] is now permitted to proceed pro
se, and the court will provide all of the material of record necessary for the
prosecutlon of the instant appeal.

[Petitioner] has stated he desires to be represented by a private attorney of his
.choosing, and [Petitioner] is permitted to continue to seek out and employ a private
attorney. The court is not precluding him from doing so.

(ECF No. 19-7 at 15-16.)

Petitioner argues in his petition: “PA Superior Court’s July 14 memorandum makes several
false statements regarding appellate counsel and the Grazier colloquy did not satisfy requirements
of Pa.R.Crim. 120 or prove waiver of counsel.” ECF No. 6 at 5. In his Reply, Petitioner elaborates:

In the only colloquy held, Petitioner declined the Clanon County Public Defender’s

Office as appellate counsel. There were no pre trial colloquies, and the session

failed to satisfy requirements for this issue in Pa Rules of Appellate Procedure.

Petitioner’s decision was based on information that Respondent, Erich Spessard,

previously employed as Chief Clarion Public Defender[,] had resigned and joined

the prosecuting District Attorney’s office while Petitioner’s case was progressing

through Clarion County Court of Common Pleas. This conflict of interest caused

distrust of the Public Defender’s Office and Petitioner’s decision to turn down the
offer Petltloner was not advised or warned to acquire counsel..

(ECF No. 26 at 5.)
Petitioner did not raise in state court a claim conceming the adequacy of his waiver of*

appellate counsel. He asserts that he did so in a petition for allowance of appeal filed in the

13
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Supreme Court of Pénnsylvania, (ECF No. 6 at 6); however, he'did not timely ﬁle‘such a petition.
Because he is time-barred from raising this claim in state court now, it is procedurally defaulted.
In his Reply, in whét may be construed as an attempt to overcome this default, Petitioner
offers what he characterizes as “evidencg of factual innocence.” (ECF No. 26 at 1.)7 The evidence
upon which he relies is an “affidavit®™ from his mother, Carol Giwan; in which-she sets forth four
facts concerﬁing the March 19, 2019, incident. (ECF No. 10.) Specifically, she denies that
Petitioner hit her; she denies communicating with Petitioner by phone on that day; she denies
seeing Petitioner holding a knife while punching his father; and she clarifies that she was in the
bedroom when Petitioner arrived that day. (/d.) To the extent Petitioner advances this “evidence;’

to establish a miscarriage of justice that would overcome his default, he is incorrect.

7 To the extent that Petitioner is raising a freestandinig actual innocence claim based on this
evidence (in addition to his gateway actual innocence claim discussed above) that claim 1is
improperly raised but would be denied. In the Third Circuit, “[i]t has long been recognized that
‘[c]laims of actual innocence based on only newly discovered evidence’ are never grounds for
‘federal habeas relief absent an independent constitutional violation.”” Fielder v. Varner, 379 F.3d
113, 122 (3d Cir. 2004) (quoting Herrera v. Collins, 506 U.S. 390, 400 (1993)); Albrecht v. Horn,
485 F.3d 103, 121-22 (3d Cir. 2007). However, the Court of Appeals has acknowledged that the
Supreme Court has yet to definitively resolve the issue. Reeves v. Fayette Sci, 897 F.3d 154, 160
n.4 (3d Cir. 2018). The Court of Appeals has further explained that to the extent freestanding actual
innocence claims are cognizable, they must be “assessed under a more demanding standard [than
a gateway actual innocence claim], since the petitioner’s [freestanding] claim is that his conviction
is constitutionally impermissible ‘even if his conviction was the product of a fair trial{.]’” Id.

(quoting Schlup, 513 U.S. at 316 and citing House v. Bell, 547 U.S. 518, 555 (2006)). If indeed a
freestanding claim of actual.innocence could be brought in a non-capital federal habeas case such
as this one, and if it could be raised for the. first time in a Reply, Petitioner has fallen short of
offering the type of evidence of innocence that would entitle him to habeas relief on such a claim
given that he has not satisfied the lesser (although still demanding) standard that applies to gateway
actual innocence claims. : s ‘

8 This document is entitled “Affidavit in support of writ of Habeas Corpus,” but it is not sworn.

Further, it does not qualify as an unswomn declaration under penalty of perjury pursuant to 28

U.S.C. § 1746, because it was not made under penalty of perjury. However, because the Court
ultimately does not rely on this document for its disposition, it is not necessary to examine its bona
fides. :

14
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“To be credible, such a claim requires petitioner to support his allegations of constitutional
error with new reliable evidence -—‘-whether it be exculpatory scientific evidence, trustworthy
~ eyewitness accounts, or critical physical evidence -- that was not presented at trial.” Schlup, 513
U.S. at 324. Carol Gitvan testified at his trial. Specifically, she testified on direct examination that
she was in the bedroom at the begmmng of the incident and then saw Petitioner enter the house,
go to her husband, and begin hlttmg her husband. (ECF No. 19-5 at 55- 56). She tried to stop
Petitioner by leaning against him, but ke tried to get her “away.” (/d. at 56.) Finally, she explaiﬁed ‘
that the injuries she sustained during the incident came from a fall she sustained after she “got
away” from Petitioner. (/d.) Petitioner did not dross gxamine her. (Id. at 57.)

For multipld reasons, even if the affidavit of Petitioner’s mother is considered, it does not
represent new evidence that would demonstrate a miscarriage of justice. First, its version of events
is consistent with her tridl testimody. Carol Girvan denies that Petitioner hit her, whidh is consistent
with her.trial testimony that he merely “tried to g'et her away,” and conﬁrms,- as she testified at
trial, that she was in the bedroom when Petitioner arrived that day.

| - Further, to the extent she provides additional facts in the affidavit, they are of littte
substance. For instance, she states that she did not communicate with Petitioner by ptlone on the
day in question, confirming the evidence adduced at tria] that Petitioner spoke to Robert ‘Girvan
by phone that day, not to his mother Mrs. Girvan also states that she did not see Petitioner

punchlng Robert Girvan with a knife in his hand She does not state that she saw’ Petltloner S

hands and that they were empty. In short, her failure to observe a knife in her son’s hand during a

9 Robert Girvan testified that Petitioner had one or two knives in his hand during the incident.

(ECF No. 19-5 at 44, 49.) Of note, when Petitioner cross examined his father on this point, he

“asked” him: “T have a different memory of -- right here it says ‘punching me with that knife in
- his hand.’ I never had the knife in that hand:” (/d. at 53.)
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brief, violent altercation in which she and her husband Werc physically injured is of little probative
value. |

For these reasoﬁs, Petitioner has not demonstrated a miscarriage of justice such that his
default of this issue is excused.

This Court need not resolve the more complex issue of procedural default, however, if it
determines that Petitioner"s claim has no merit, even ‘under a de novo review. Lambrix v.
Singlétary, 520 US. 518, 525 (1997) (where analysis of procedural default is complex, thécouﬁ
may skié the issue and proceed to the metfits). See also Brian R. Means, Federal Habeas Manual §
9B:5 (2019) (“[W]heré the Apr,ocedural default question is relatively complicated or when relief is
dpe to be denied even if claims are not procedurally barred, a federal court is authorized to skip
over the proceciural default issue and proceed to deny the claim on the merits.”). That coﬁrse is

“ultimately followed here. |

As to the merits of this claim, Petitioner asserts that theA Grazie} hearing was inadequate.

He aﬁiculates only one.speciﬁc reason for his cléim: that he “was not advised or warned to acquire
_counsel.” (ECF No. 26 at 5.) The state court was not requi;ed to advise or warn Petitioner té acquire
counsel. Rather, the court was required to COl]d;ICt a colloquy in accordance with Pa.R.Crim.P 121,
thie relevant parts of which are set forth in the Superior Court’s analysis, supra. After it conducted
the Grazief hearing in order to conduct thé requisite colldquy, the state court found that Petitioner
knowingly, {/oluﬁtarily, and intelligently understood his right to be represented by an attomey and
knowingly, voluntarily, and intelligently waived his right to a free attorney through ‘;he office of
the Clarion County Pubiic Defender. This Court is bound ‘to presume the finding is correct as
Pétitioner has failed to produce clear and convincing evidence to refute it. Accordingly, the waiver

of appellate counsel was adeq:uate. Petitioner is not entitled to habeas relief on this ground.

- 16
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‘For these reasons, the Court will deny relief on Ground One.

2. Ground Two: Cruel an.d unusual punishment

Petitioner next claims that the sentence imposed on him constitutes cruel gnd unusual
punishment be;:ause it was imposed in violation of several Pennsylvania state sentencing
guidelines. (ECF No. 6 at 7-8.) Specifically, he asserts that the sentencing court failed to consider
all relevant factors énd did not provide reasons for the sentencing c;r an opportunity for allocution.
(Id. at 7.) He also claims that his prior record score was incorrectly calculated. (/d.) 10

Aithough ip'his appellate brief to the Superior Court, Petitioner invoked the Efghth
Amendment’s prohibition agaihst cruel and unusual punishment in connection with his sentencing
claim, (ECF No. 24-3 at 37-3 8), the eﬁors about which he complained concemed the discretionary
aspects of his sentence. Thus, the court addressed the claim ‘as such, and found it to. be waived.
Specifically, the court held:

Finally, [Petitioner’s] claim that his sentence is excessive fares no better. A claim
of excessiveness is a discretionary sentencing claim. As this Court has explained,

[t]o reach the merits of a discretionary sentencing issue, we conduct a four-
part analysis to determine: (1) whether appellant filed a timely notice of
appeal; (2) whether the issue was properly preserved at sentencing or in a
motion to reconsider and modify sentence; (3) whether appellant's brief has
a fatal defect; and (4) whether there is a substantial question that the sentence
appealed from is not appropriate under the Sentencing Codel[.] '

Commonwealth v. Cook, 941 A.2d 7, 11 (Pa.Super. 2007) (citations omitted.[)]

While [Petitioner] filed a timely notice of appeal, he failed to preserve his
discretionary sentencing claim in a timely post-sentence motion or at sentencing.
Furthermore, he failed to include in his appellate brief a PaR.A.P. 2119(f)
statement explaining how he has raised a substantial question. Moreover, his bald
allegation that his sentence was excessive does not raise a substantial question. See
Commonwealth v. Fisher, 47 A.3d 155, 159 (Pa.Super. 2012) (finding no

1 petitioner also refers to being sentenced for aggravated assault instead attempted aggravated
assault. (ECF No. 6 at 7.) It is not clear if this reference is part of his claim, nor is the basis for
such a claim clear. Petitioner was convicted and sentenced on two counts of aggravated assault.
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substantial question raised wﬁere appellant alleged that his sentence was excessive

but did not allege what fundamental sentencing norm or sentencing code provision

was potentially violated). Therefore, we may not reach [Petitioner’s] discretionary

sentencing claim. No relief is due.
(ECF No. 19-8 at 22-23.)

Petitioner cannot obtain habeas relief for this claim. As the Superior Court correctly found,
the errors he raises are alleged defects in the state court’s sentencing procedure and thus constitute
state law claims. See Pringle v. Court of Common Pleas, 744 F.2d 297, 300 (3d Cir. 1984). As set
forth above, errors of state law are not cognizable in a federal habeas proceéding. Estelle, 502 US
at 67-68. Further, generally, a sentence within the limits imposed by statute is neither excessive
nor cruel and unusual punishmert under the Eighth Amendment. Martinez.v. Stridiron, 538 Fed.
Appx. 184, 191 (3d Cir. 2013) (citing United States v. 'Miknevich, 638 F.3d 178, 186 (3d Cir.
2011)). Petitioner does not ailege that the sentence exceeds statutory limit.s.‘ Accordingly, this

ground for relief will be denied.

3. Ground Three: Due process

In this claim, Petitioner lists multiple errors he alleges to have occuired at the trial and
appellate levels. Specifically, he asserts: -

Robert Girvan committed unswom falsification subject to Sections 4804 and 4906
of the PA Crimes Code. He changed his story, and contradicted his wife’s
statement. He also committed perjury responding the DA Drew Welsh’s misleading
prosecutorial misconduct. My objections to these false statements were overruled
by a biased President Judge James Arner. Evidence of these crimes can be found in
PA State Police Report 351077 and the trial transcript on record. James Amer
illegally disregarded a violatien of PA Rule of Criminal Procedure 600 stipulating
a trial within 180 days as evidenced in an order dated November 21, 2019.
President Judge James Amer’s abuse of power is in violation of Articles 1l and 1II
of the U.S. Constitution: an mvestlgahon of James Amer by the PA Judicial
Conduct Board is on file at No: 248-2019.

The trial took place in an empty courtroom, an unlikely event if 1t were a public -
trial, and I was described as a “known actor” in PSP 351077. The Superior Court,
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of PA dismissed the case without the 6pp011u11ity to present evidence or i‘eafgﬁe n
violation of PA Rules of Appellate Procedure 1113 in an order dated July 27, 2021.

(ECF No. 6-1 at 2.)

Petitioner did not raise a due process claim in state court. He asserts that he didsoina
petition for allowance of appeal filed in the Supreme Court of Pennsylvania, (ECF No. 6 at 9);
however, he did not timely file such a petition. Becauée he is time-barred from raising this claim
ih state couﬁ now, it is procedurally defaulted.

However, as with Ground One, this Court need not resolve the more complex issue of
procedural default if it determines thétl Petitioner’s claim has no merit, even under a de novo
review.'Although Petitioner invokes his due process rights under the United States Cénstitution,
he does not d@'elop a due process claim. Instead, he asserts three principal bases f§r this claim:
(1) the trial éourt improperly admitted false testimony; (2) the trial court impropérly denied his
motion filed pursuant to PaR.CrimP. 600; and (3) the appellate court violated its rules of
procedure.!! Petitioner is not entitled to habeas relief on any of th.ese bases, all of.wﬁich assert‘the
state couxfs’ violation of state p_roéedural rules. As the Court of Appeals has expléined, “[w]e can
take no cognizance of non-.constitutional harm ... flowing from a state’s violétion of its own
procedural rule, even if that rule is intended as a guide to implement a .fedcral constitutional

guarantee.” Wells v. Petsock, 941 F.2d 253 (3d Cir. 1991). Thus, even if this Court Were to review

! petitioner makes additional assertions in his Reply; to the extent that he is seeking to assert
additional claims therein, he may not do so. A petitioner cannot raise new habeas claims ina Reply
(formerly known as a Traverse) or in other subsequent filings. Fed. R. Govemning § 2254 Cases
~ 2(c)(1); LCVR 2254.B.2.b. See also Cacoperdo v. Demosthenes, 37 F.3d 504, 507 (9th Cir. 1994)

(“A Traverse is not the proper pleading to raise additional grounds for relief.”). In addition, Rule
15 of the Federal Rules of Civil Procedure applies to habeas cases and Petitioner did not receive
the required consent from the Respondents or leave to file an amendment to his petition from the
Court. Fed.R.Civ.P. 15(a)(2):
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these claims de novo, Petitioner would ﬁot be entitled to federal habeas relief on these state law
claims. - | |
This ground will be deﬁied.

Ili. . Certificate of Appealability.

| AEDPA codified standards goveming thé issuance of a certificate of appealability for
appellate review of a district court’s disposition of a habeas petiti.on: It provides that ‘_‘[a] certificate
of appealability may issue.. .oqu if the applicant has made a substantial showing of the denial of
a constitutional right.” 28 U.S.C. § 2253(c)(2); see also Slack v. McDaniel, 529 'U.S. 473, 484

. (2000).

. Petitioner has not done so. Thus, a certificate of appealability is denied with respect to his

claims.
IV.  Conclusion

- For. these reasons the “Coufc will deny the petition and will deny a certificate of
appealability.

An approprniate Order follows.

Date: April 5, 2024 [s/ Patricia L. Dodge
PATRICIA L. DODGE '
United States Magistrate Judge
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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT
No. 24-1273

Keith Girvan v. Suﬁerintendent Mercer SCI, et al

(U.S. District Court No.: 2-21-cv-01176)
- ORDER

Pursuant to Fed. R. App.P. 3(a) and 3rd Cir. LAR 3.3 and Misc..107.1(a), it is

ORDERED that the above-captioned case is hereby dismissed for failure to
timely prosecute insofar as appellant failed to pay the requisite fee as directed. It is

FURTHER ORDERED that a certified copy of this order be issued in lieu of a
formal mandate. - ‘ N

For the Court,

s/ Patricia S. Dodszuweit

Clerk’

Dated: April 18, 2024 , . -

CIGlcc:”  Keith Girvan. - .. E it oA Didegice.
Brandy S. Lonchena Patricia 8. Dodszuweit, Clerk

Certified Order Issued in Lieu of Mandate

Erich R. Spessard, Esq.
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IN THE UNITED STATES DISTRIZCT £QTIRT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

KEITH GIRVAN, )
)
Petitioner, ) Civil Action No. 2:21-cv-1176

)
V. )

) Magistrate Judge Patricia L. Dodge
M. ADAMS, et al., )
)
Respondents. )

MEMORANDUM ORDER

On April 5, 2024, the Court issued a final judgment order denying state prisoner Keith
Girvan’s pro se petition for a writ of habeas corpus, denying a certificate of appealability and
closing this case. (ECF 39.) The Court’s accompanying memorandum opinion (ECF 38) was
issued on the same date.

On August 24, 2024, Girvan filed the pending “Motion to Vacate Reference to Magistrate
Judge.” (ECF 42.) Because Girvan filed this Motion within 28 days after entry of the final
judgment order and he seeks an order from the Court that “reopen(s] the case and/or issues a
certificate of appealability,” the Court will construe the Motion as one seeking to alter or amend
the judgment under Federal Rules of Civil Procedure 59(e).

The standard for obtaining relief under Rule 59(e) is difficult for a party to meet. The Court
of Appeals has explained: -
Such motions are not to be used as an opportunity to relitigate the case; rather, they
may be used only to correct manifest errors of law or fact or to present newly
discovered evidence. Howard Hess Dental Labs., Inc. v. Dentsply Int 'l Inc., 602 F.3d
237,251 (3d Cir. 2010). “Accordingly, a judgment may be altered or amended {only]
if the party seeking reconsideration shows at least one of the following grounds: (1) an
intervening change in the controlling law; (2) the availability of new evidence that
was not available when the court [issued the challenged decision]; or (3) the need to

correct a clear error of law or fact or to prevent manifest injustice.” Id. (quotation
marks omitted)[.]
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Blystone v. Horn, 664 F.3d 397, 415 (3d Cir. 2011) (first bracketed text added by the Court of
Appeals).

Girvan does not assert any intervening change in the controlling law or the availability of
previously unavailable evidence. Thus, to receive relief from the final order issued in this case he
must show a “clear error of law or fact” or the need to prevent a “manifest injustice.”

None of the arguments that Girvan makes in his Motion would justify relief under Rule 59(e).
His assertion that the undersigned lacked the judicial authority to enter-the judgment in this case has
no merit. As explained in the Court’s April 5, 2024 memorandum (ECF 38), in accordance with
28 U.S.C. § 636(c)(1), all parties, including Girvan, voluntarily consented to have a United States
Magistrate Judge conduct proceedings in this case, including entry of a final judgment. (ECF 2, 18.)
Thus, the undersigned acted within the scope of her statutorily granted jurisdiction under § 636(c)(1)
in issuing the final judgment order in this case. Prater v. Dep't of Corr., 76 F.4th 184, 194-95 (3d
Cir. 2023) (“when there is party consent, the magistrate judge’s jurisdiction is coextensive with the
district court’s jurisdiction, extending to any or all proceedings, including entry of final judgment.”)

To the extent that Girvan also is contending that the Court erred in denying his request for an
evidentiary hearing on his “claim of innocence” (ECF 42 at 2), that argument also has no merit. In
the Court’s September 14, 2022 order denying Girvan’s request for an “expedited evidentiary
hearing,”.the Court held:

The Antiterrorism and Effective Death Penalty Act of 1996 (*“AEDPA”™) bars a federal

court from holding an evidentiary hearing in most cases. See, e.g., Shinn v. Ramirez,

142 S. Ct. 1718 (2022). Specifically, if a prisoner has “failed to develop the factual

basis of a claim in State court proceedings,” AEDPA provides that a federal court

“shall not hold an evidentiary hearing on the claim” unless the prisoner satisfies one

of two narrow exceptions, see 28 U.S.C. § 2254(e)(2)(A), and demonstrates that the

new evidence will establish his innocence “by clear and convincing evidence,”

§ 2254(e)(2)(B). “In all but these extraordinary cases, AEDPA ‘bars evidentiary

hearings in federal habeas proceedings initiated by state prisoners.”” Shinn, 142 S. Ct.

at 1728 (quoting McQuiggin v. Perkins, 569 U.S. 383, 395 (2013)). See also Williams
v. Sup't Mahanoy SCI, No. 20-2999, 45 4th — , 2022 WL 3453339, *6-7 (3d Cir.

2
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Aug. 18, 2022). In the event the Court subsequently determines that a hearing is

required in this case and that one is not prohibited by 28 U.S.C. § 2254(e)(2) or Cullen

v. Pinholster, 563 U.S..170 (2011), the Court will schedule one. :
(ECF 30.)!

There was no basis for the Court to hold an evidentiary hearing in this case. First, as the Court
explained in the April 5, 2024 memorandum, to the extent that Girvan was raising a freestanding
claim of actual innocénce, it was not cognizable under 28 U.S.C. § 2254.2 (ECF 38 at 14 n.7..)

Second, even if a freestanding claim of actual innocence is cognizable, the Court was
nevertheless prohibited from conducting an evidentiary hearing on such a claim because Girvan
“failed to develop the factual basis of a claim in State court proceedings” and, therefore, § 2254(¢)(2)
applies. Since Girvan did not satisfy the criteria set forth in § 2254(e)(2)(A) and (B), the Court was

barred from holding an evidentiary hearing on a freestanding actual innocence claim.

Third, the Court recognizes that § 2254(e)(2) does not apply to an evaluation of whether to

| When an evidentiary hearing is not prohibited by § 2254(e)(2), it is within the district court’s
discretion whether to hold one. See, e.g., Schriro v. Landrigan, 550 U.S. 465, 473-75 (2007); Han
Tak Lee v. Glunt, 667 F.3d 397, 406 (3d Cir. 2012); Palmer v. Hendricks, 592 F.3d 386, 393-95 (3d
Cir. 2010). In deciding whether to exercise that discretion, the district court should “‘consider
whether such a hearing could enable an applicant to prove the petition’s factual allegations, which,
if true, would entitle the applicant to federal habeas relief.” Palmer, 592 F.3d at 393 (quoting
Landrigan, 550 U.S. at 474).

2 As the Court explained in the April 5, 2024 memorandum (ECF 38 at n.7), in the Third Circuit,
“[i]t has long been recognized that ‘[c]laims of actual innocence based on only newly discovered
evidence’ are never grounds for ‘federal habeas relief absent an independent constitutional
violation.”” Fielder v. Varner, 379 F.3d 113, 122 (3d Cir. 2004) (quoting Herrera v. Collins, 506
U.S. 390, 400 (1993)); Albrecht v. Horn, 485 F.3d 103, 121-22 (3d Cir. 2007). However, the Court
of Appeals has acknowledged that the Supreme Court has yet to definitively resolve the issue. Reeves
v. Fayette SCI, 897 F.3d 154, 160 n.4 (3d Cir. 2018). Nevertheless, the Court of Appeals has further
explained that to the extent freestanding actual innocence claims are cognizable, they must be
“aesessed under a more demanding standard [than a “gateway” actual innocence claim], since the
petitioner’s [freestanding] claim is that his conviction is constitutionally impermissible ‘even if his
conviction was the product of a fair trial[.]”” Id. (quoting Schlup, 513 U.S. at 316 and citing House
v. Bell, 547 U.S. 518, 555 (2006)).
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conduct an evidentiary hearing on a “gateway” actual innocence claim.? Cristin v. Brennan, 281 F.3d
404, 413 (3d Cir. 2002).* The decision whether to do so is a discretionary one. Id. In this case, a
hearing on Girvan’s “gateway” actual innocence claim was not necessary because if he prevailed on
it, the result would be that the Court would have to review his two defaulted claims (Grounds One
and Three) on the merits.® The Court did so in the April 5, 2024 memorandum and determined that
neither of those claims entitled Girvan to habeas relief. (ECF 38 at 15-16, 18-19.) Thus, no hearing
was necessary on Girvan’s “gateway” actual innocence claim.

Finally, the rest of the arguments Girvan makes in his motion are simply reassertions of the

arguments that he previously asserted and which the Court rejected in the April 5, 2024

3 A petitioner in a habeas case may argue that he has new evidence of his innocence that provides a
“gateway” through which the court may consider his defaulted federal habeas claims. Schiup v. Delo,
513 U.S. 298 (1995) (showing of actual innocence enables a habeas petitioner to litigate procedural
defaulted claims). This argument is commonly referred to as a “gateway” claim of actual innocence.

4 In Cristin, the Court of Appeals concluded “that the plaining meaning of § 2254(e)(2)’s introductory

Janguage does not preclude federal hearings on excuses for procedural default at the state level.” 281

F.3d at 413. The Court of Appeals’ conclusion was based on two principal reasons. First, that a
hearing used to support an excuse for procedural default is not a hearing on “a claim” under AEDPA
because it is not a claim for relief on the merits. Id. at 417-18. Second, that a state prisoner “‘cannot

be faulted...for not having previously presented the facts underlying arguments that would have

been, on the whole, irrelevant or premature before state courts.” Jd. at 417. The Court of Appeals

recently explained that the Supreme Court’s 2022 decision in Shinn v. Ramirez, 142 S.Ct. 1718

(2022) “suggests that ‘[t]here is good reasons to doubt’ our reading of the word ‘claim’ in Cristin,

[but] it [did] not abrogate [Cristin's] holding that, generally, AEDPA’s text does not forbid federal
courts from developing the facts needed to excuse a procedural default.” Williams, 45 F.4th at 723.

But Shinn does set limits on Cristin’s reach. Shinn makes clear that, when a prisoner is at fault for
failing to develop the record needed to support a constitutional claim on the merits in state court and-
cannot satisfy § 2254(e)(2)’s exceptions, federal courts may not consider evidence first gathered

during a hearing on whether the petitioner can overcome the default of a claim allowed by Cristin to

decide the constitutional claim on the merits. /d. at 1738. To avoid prolonging federal habeas

proceedings, Shinn also instructs that in these cases, federal courts must skip hearings altogether and

deny habeas relief unless the prisoner prevails on the merits considering only the state court record.

Id. at 1739.

5 The Court explained that the alleged “new evidence” that Girvan offered did not demonstrate a
miscarriage of justice (ECF 38 at 15-16), but ultimately concluded that it did not need to resolve the
issue of procedural default because Grounds One and Three could more easily be disposed of on the

merits. (ECF 38 at 15-16, 18-19.)
4



Case 2:21-cv-01176-PLD Document 43 Filed 05/24/24 Page 5 of 5

memorandum. A movant who fails in the first attempt to persuade a court to adopt its position may
not use a subsequent Rule 59(e) motion in order to rehash arguments already made and rejected,
however, or to raise new arguments that he previously failed to raise when the matter at issue was
being decided. Blystone, 664 F.3d at 415-16; Bhatnagar v. Surrendra Overseas Ltd., 52 F.3d 1220,
1231 (3d Cir. 1995); Williams v. City of Pittsburgh, 32 F.Supp.2d 236, 238 (W.D. Pa. 1998).

Based on the above, Girvan’s Motion (ECF 42), which the Court has construed as a motion
to alter or amend a judgment under Rule 59(e), is DENIED. It is further ordered that, to the extent
a.certiﬁcate of appealability is required, it is denied because reasonable jurists would not find the
Court’s disposition of the Motion debatable or wrong. Slack v. McDaniel, 529 U.S. 473, 484

(2000).

Date: May 24, 2024 /s/ Patricia L. Dodge
. PATRICIA L. DODGE
United States Magistrate Judge
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ATTENTION: Prisoner Civil Rights Filers and Non-Death Penalty Habeas Filers
NOTICE OF NEW CASE ASSIGNMENT SYSTEM
and

PARTIES’ RESPONSIBILITY TO SUBMIT SELECTION FORM

New Case Assignment System: Beginning July 1, 2007, the United States District Court
for the Western District of Pennsylvania instituted a new system for assignment of civil cases

among the district judges and magistrate judges. Under the new system, all prisoner civil rights
. T

cases and non-death penalty habeas cases will be assigned by the Clerk of Court only to a

L Pr—

magistrate judge. (Previously,.the assignment was to a district judge with a referral to a

magistrate judge.)
%Responsiljihry to Submit Selection Form: At the time of filing your civil rights
Complaint or Petition for Writ of Habeas Corpus, you must execute and file with the Clerk’s
Office a selection form (copy attached) either consenting to the jurisdiction of the magistrate
judge or electing to have the case randomly assigned to a district judge. If any party elects to
have the case assigned to a district judge, the magistrate judge shall continue to manage the case

by deciding non-dispositive motions and submitting reports and recommendations on dispositive

motions, unless otherwise directed by the district judge. Choosing either option does not affect

your right to a jury in cases where you have a right to trial by jury.

The United Statés District Court for the Western District of Pennsylvania strongly

encourages your p&%@@;&apd cooperation in the expanded use of the magistrate

judges as judicial officers with full authority to manage and ultimately dispose of civil actions.
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In the United States District Court
For the Western District of Pennsylvania

Keith Girvan, . : ]
Petitioner
|.
V. | ‘Case no 2:21-cv-1176 - PLD
’ . L , ‘ '| Magistrate Judge
Melinda Adams, et. al, Patricia L. Dodge
Respondents ' | '
AFFIDAVIT

|, Keith Girvan,declare under penality of perjury that:

1) The trial in Clarion County Courthouse on November 25, 2019 took place in an
empty courtroom, making a public trial extremely unlikely | was ordered to provide
opposing counsel names and contact info. of witnesses in my favor, and prohibited from
contacting any. Erich Spessard, Chief Clarion County Public Defender at the inception
of legal proceedings against petitioner joined the Clarion County District Attorney's
office as the case progressed through Clarion County Courts. These are three clear
violations of petitioner's 6th amendment Constitutional rights. :

2) The incident in question took place on March 19, not March 13'as claimed as fact in
Superior Court of PA's Memorandum of Decision. (Clanon County Docket available
upon request as evidence)

1 '3) | called my father March 19 and safd "You're a dead man." (Pennéylvania State-
Police report 351077 available upon request as evidence) | never told either of my
parents "l want to kill you."

4) | said nothing at 127 Oakwood Lane on March 19 until | said "You're evil" upon‘
leaving,, .

5) | was not carrying a knife or punching my father with a knife. A knife was not used
to assault Robert or Carroll Girvan.

6) | have never punched my mother.

7) | have attended every possible law library opportunity.



8) 1did notintend to, nor did | cause Serious Bodily Injury necessary forthe
Aggragated Assault Charge.

Sworn to on this 20th day of August, 2023
Keith Girvan '
QC6563

SCI - Mercer 7{)/& ()
801 Butler Pike i /
Mercer, PA 16137 /—-jj/ / , /
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~and Notre Dame law schools[,]” he was prevented from securing legal

representation.).

Appellant also alleges that hlS father provided false testimony at trial
that cannot support his convictions. Appellant misapprehends our standard
of review when he urges us to disregard the credibility findings of the jury and
substitute his view of the evidence.. It is not our role to reweigh evidence. It
is the factfinder’s province “to resolve all issues of credibility, resolve conflicts
in .evidence, make reasonable inferences from the evidence, believe all, none,
or some of the evidence, and ultimately adjudge [the partieé][,]” and we_defer
to those findings where, as here, they -are s‘upported by the evidence.
Commonwealth v. Charlton, 992 A.2d 554, 562 (Pa.Super. 2006). No relief

is due on this issue.

Finally, Appellant’s claim that his sentence is excessive fares no better.:

A claim of excessiveness is a d‘iscr%t.lionary sentencing claim. As this Court

Has explained,

[t]Jo reach the merits of a discretionary sentencing issue, we
conduct a four-part analysis to determine: (1) whether appellant
filed a timely notice of appeal; (2) whether the issue was properly
preserved at sentencing or in a motion to reconsider and modify
sentence; (3) whether appellant's brief has a fatal defect; and (4)
whether there is a substantial question that the sentence appealed
from is not appropriate under the Sentencing Code(.]

Commonwealth v. Cook, 941 A.2d 7, 11 (Pa.Super. 2007) (citations

‘omitted.
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