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QUESTION PRESENTED FOR REVIEW   
 

     Whether the Court of Appeals and District Court erred in construing a 1987 Texas robbery 
 
conviction as a felony for purposes of Armed Career sentencing, denying  
 
constitutional right to substantive due process under the Fifth Amendment by imposing an   
 
excessive sentence in violation of Gall v. United States, 552 U.S. 38 (2007). 
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IN THE SUPREME COURT OF THE UNITED STATES 
______________________________________________________________________________   

 
 

JESSE ALANIZ LOPEZ, 
 

                                                                                                    Petitioner 
 

v. 
 

UNITED STATES OF AMERICA, 
 

                                                                                                     Respondent 
 

______________________________________________________________________________    
 

PETITION FOR WRIT OF CERTIORARI TO THE UNITED STATES   
COURT OF APPEALS FOR THE FIFTH CIRCUIT      

______________________________________________________________________________   
 

TO THE HONORABLE JUSTICES OF THE UNITED STATES SUPREME COURT: 
 
     The Petitioner, JESSE ALANIZ LOPEZ, Appellant in the United States Court of Appeals  
 
for the Fifth Circuit in Case No. 23-50738 and the Defendant in Case No. MO-22-CR-175,  
 
submits this Petition for Writ of Certiorari and respectfully prays that a writ of certiorari  
 
issue to review the judgment of the United States Court of Appeals for the Fifth Circuit entered  
 
on August 14, 2024. 
 

OPINION BELOW   
 

     On August 14, 2024, the United States Court of Appeals for the Fifth Circuit entered its  
 
Opinion affirming the sentence returned against Petitioner.  A copy of the Opinion is attached as  
 
Appendix A. 
 
      is attached as Appendix B. 
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JURISDICTION   
 

     Jurisdiction of this Court is invoked under Title 28, United States Code sec. 1254(a). 
. 

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED   
 

     The Fifth Amendment to the United States Constitution states, in pertinent part to the 
 
case sub judice: 
 
      

 
STATEMENT OF THE CASE   

 
     The Government obtained a single-count indictment against Petitioner, alleging he had  
 
committed the offense of Felon in Possession of a Firearm. Specifically, the indictment alleged 
 
that Petitioner, being a convicted felon, had on or about August 16, 2022, knowingly and 
 
intentionally possessed a firearm in the Western District of Texas. 
 
     Petitioner  to the single count indictment.  
 
     On or about October 12, 2023, the Hon. David Counts, United States District Judge, 
 
Western District of Texas, sentenced Petitioner to 188 months incarceration and five years 
 
of supervised release. 
 
     United States District Judge 
 
sentenced Petitioner under the Armed Career Criminal Act. Petitioner had been previously 
 
convicted as follows: 
 
     [A]  Robbery                      CR-14,210    120287    Midland County, Texas (142 Dist.) 
 
     [B]  Burglary                      CR-16,044    102089    Midland County,  Texas (142 Dist.) 
 
     [C]  Aggravated Robbery   CR-19,339    063093    Midland County, Texas (142 Dist.). 
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state conviction was not a predicate for armed career criminal sentencing, based primarily on  
 
a no finding as to victim or deadly weapon. 
 
     The District Court overruled the objection. The United States Court of Appeals, for the 
 
Fifth Circuit affirmed on or about August 14, 2024. 
 
     On or about October 18, 2023, Petitioner filed a Notice of Appeal (ROA.73), contesting the 
 
armed career sentence. 
    

REASON FOR GRANTING THE WRIT    
 

     The District Court erred, as a matter of law, in construing the 1987 Texas State Robbery 
 
conviction as a predicate offense for armed career sentencing.  
 
upward departure and the affirmance of the Court of Appeals was unreasonable to a degree that  
 

 
 
     In general, litigants are entitled to a fair adjudication based solely on the evidence adduced at  
 
a trial or sentencing hearing.  Jordan v. Massachusetts, 225 U.S. 167, 176 (1912);  Smith v.  
 
Phillips, 455 U.S. 209, 217 (1982). Further, the United States Supreme Court has recognized that  
 
due process implies a tribunal both impartial and mentally competent to afford a hearing with a  
 
factfinder capable and willing to decide the case solely on the evidence before it. Tanner v.  
 
United States, 483 U.S. 107, 117 (1987).  
 
     The Government in this case obtained a one-count indictment against Petitioner, alleging that 
 
he conspired to possess methamphetamine with the intent to distribute. Petitioner timely  
 
pleaded guilty. The District Court, however, sentenced Petitioner outside of the guidelines and 
 
under the Armed Career Criminal Act. 
 
    A District C Gall v. United   
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States, 552 U.S. 38, 51 (2007). Under the plainly unreasonable standard, an appellate court 
 
evaluates whether the District Court procedurally erred before the appellate court considers the 
 
substantive reasonableness of the sentence imposed under an abuse of discretion standard. 
 
Id.  When analyzing the substantive reasonableness,  
 
t  
 
affording  
 
not vacate the sentence imposed simply because it would have chosen a different one. If the 
 
challenged sentence deviates from the guideline range, the appellate court must decide whether 
 
it unreasonably fails to reflect the statutory sentencing factors. Kimbrough v. United States,  552  
 
U.S. 85 (2007); 18 U.S.C. Sec. 3553(a). A non-guideline sentence unreasonably fails to reflect  
 
the statutory sentencing factors where it (1) does not account for a factor that should have  
 
received significant weight, (2) gives significant weight to an irrelevant or improper factor, or (3)  
 
represents a clear error of judgment in balancing the sentencing factors.  Rita v. United States,  
 
551 U.S. 338 (2007). 
 
     In this context, the United States Supreme Court must remand on a showing that the District 
 
Court relied upon an invalid factor at sentencing, absent a finding that the error was harmless, 
 
i.e., the error did not affect the  
 
was reasonable. Williams v. United States, 503 U.S. 193, 200-201 (1992). 
 
     The Armed Career Criminal Act requires imposition of a mandatory minimum 15-year term 
 
of imprisonment for recidivists of a firearm under 18 U.S.C. Sec. 922(g), who have three prior 
 
state or federal convictions for violent felonies. 18 U.S.C. Sec. 924(c); Johnson v. United   
 
States, 576 U.S. 591 (2015). 
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     18 U.S.C. sec. 924(e) defines violent felonies as those (1) that have an element of threat, 
 
attempt, or use of physical force against another; (2) that involve burglary, arson or extortion; 
 

 
 
clause. Violent felonies must have been committed on different occasions. Wooden v. United   
 
States, 595 U.S.-, 142 S.Ct. 1063, 1069 (2022). The approach is whether the elements of the 
 
statute of prior conviction are the same or less inclusive than the federal statute under the 
 
ACAA. When the prior conviction is for an offense other than enumerated in Section 924(e), 
 
the analysis comes as a matter of comparing the elements of the prior offense with the  
 
descriptive clause of section 924(e). A prior conviction may serve as a predicate under the  
 
elements clause only if the statute of conviction is no more inclusive, i.e. only if the offense  
 
necessarily i physical force within the meaning of the statute.  
 
Borden v.United States, 593 U.S.-, 141 S.Ct. 1817, 1822 (2021). Physical force has as an  
 
element the use, attempted use, or threatened use of physical force against the person by  
 
another. Johnson, 559 U.S. at 139 (2015).  To determine whether a prior offense constitutes a  
 
crime of violence, the Court applies either the categorical analysis or the modified categorical  
 
approach. Under the categorical approach, the Court compares the underlying state statute to the  
 
guidelines d  
 
a olence. A criminal 
 
offense with a mens rea of recklessness does not constitute a felony under the Armed 
 
Career Criminal Act. Borden v. United States, 593 U.S.- 141 S.Ct. 181 (2021). 
 
     Thus, the District Court and the Court of Appeals misconstrued the Texas robbery 
 
statute. The courts below were to decide whether the Texas Robbery statute refers to different 
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.  
 
A statute is divisible, creating multiple crimes, when the statute sets out one or more elements 
 
of the offense in the alternative. Descamps v. United States, 570 U.S. 254, 257 (2013). 
 
     However, disjunctively listed statutory components do not automatically qualify as 
 
elements. When the statute merely lists various factual ways of committing some component 
 
of the offense, the statutory components are considered means rather than elements. A  
 
statute is divisible only when it lists multiple, alternative elements, and so effectively 
 
creates several different crimes. If the statute is divisible, creating multiple crimes, the  
 
District Court applies the modified categorical approach to determine which crime was 
 
committed. 
 
      
 
constituting a crime of violence. 18 U.S.S.G. Sec. 4B1.2(a)(2). The issue, then in the lower 
 
Courts was whether a Texas robbery is a predicate offense, provided it fits the generic 
 
definition of robbery.  
 
     The Texas robbery statute is found in Tex.Penal CodeAnn. Sec. 29.02(a)(Vernon 2022). 
 
Under that section, a person commits an offense if, in the course of committing theft as defined 
 
in Chapter 31 and with intent to obtain or maintain control of the property, he (1) intentionally, 
 
knowingly, or recklessly causes bodily injury to another; or (2) intentionally or knowingly 
 
threatens or places another in fear of imminent bodily injury or death. Tex.Penal CodeAnn. Sec. 
 
29.01 (Vernon 2022).  The elements robbery in Texas are (1) in the course of committing theft 
 
and (2) with intent to obtain or maintain control of the property; (3) defendant intentionally, 
 
knowingly or recklessly causes bodily injury to another. 
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     Texas courts have long recognized that the actual commission of the offense of theft is not 
 
a prerequisite to the commission of the offense of robbery. Robinson v. Texas, 596 S.W.2d 
 
130, 124 (Tex.Crim.App. 1980). This is so because the State of Texas is not required to show a 
 
completed theft to establish the corpus delicti of robbery. Purser v. Texas, 902 S.W.2d 641, 
 
647 (Tex.App.- Jefferson v. Texas, 144 S.W.3d 612, 613-14 (Tex.App.- 
 
Amarillo 2004, no pet.). 
 
     The affirmance by the Court of Appeals is contra to its own opinion in United States v.  
 
Garrett, 24 F.4th 485 (5th Cir. 1997). In Garrett the Court of Appeals for the Fifth Circuit  
 
concluded that the Texas Robbery statute is divisible. Garrett concluded that the Texas law  
 
provides for two separate criminal offenses. One is if the robbery causes bodily injury; the other,  
 
robbery by threat. Id. at 490. Missing, though, is a recognition that robbery can result from a  
 
reckless mens rea. 
 
      
 
fails as a predicate. In Case No. CRA-14,210, Texas v. Jesse Lopez, Petitioner pleaded guilty to 
 
robbery per a plea agreement. The judgment in CRA-14,210 is signed December 02, 1987.  
 
Petitioner and the State of Texas agreed to a 12-year sentence in the Texas Department of 
 
Corr  
 
The 1987, importantly, also does not have a deadly weapon finding. Therefore, the 1987 
 
criminal judgment cannot be a predicate for robbery causing bodily injury because there is not 
 
a victim. Nor, for that matter, the 1987 judgment cannot be a basis for robbery by threat. 
 
     A reasonable conclusion is the plea could have been predicated on reckless conduct. As such, 
 
that conclusion would place this case within the Borden decision.  
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     The burden of proof to establish a sentencing enhancement is on the government. In this 
 
specific case, the Government failed to meet that burden. As such, the District Court acted  
 
unreasonably by rendering a sentence under the Armed Career Criminal Act. Williams v. United  
 
States, 503 U.S. 193(1992). Under the facts of this case the District Court and the Court of 
 

substantive due process. Accord Staples v. United States, 511 U.S.  
 
600, 615 (1994). 
 
     Petitioner requests the District Court sentence be vacated for the reasons stated above. 
            

CONCLUSION   
 

     For the foregoing reasons, Petitioner respectfully submits that the Petition for Writ of 
 
Certiorari should be granted and prays that the Criminal Judgment be vacated or reversed, and  
 
the case be remanded to the United States District Court for the Western District of Texas for  
 
resentencing without utilization of the Armed Career Criminal Act.  Petitioner further requests  
 
such other relief to which he is justly entitled to receive either in law or through equity. 
  

PRAYER FOR RELIEF  
 

     Petitioner, JESSE ALANIZ LOPEZ, requests that the Petition for Writ of Certiorari be  
 
granted for the reasons stated and that the conviction entered against him be vacated or reversed  
 
and this case remanded for re-sentencing, and such other relief to which Petitioner would be  
 
entitled to receive in law or in equity. 
 
                                                   Respectfully submitted, 
 
                                                   Steve Hershberger, Attorney at Law 
                                                   600 No. Marienfeld St., Ste. 1035 
                                                   Midland, TX  79701 
                                                   432-570-4014 
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                                                   By: _/s/ Steve Hershberger_______      
                                                   Steve Hershberger 
                                                   Texas State Bar # 09543950 
 
                                                   Attorney for Petitioner 
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United States Court of Appeals
for the Fifth Circuit

____________ 
 

No. 23-50738 
Summary Calendar 
____________ 

 
United States of America,  
 

Plaintiff—Appellee, 
 

versus 
 
Jesse Alaniz Lopez,  
 

Defendant—Appellant. 
______________________________ 

 
Appeal from the United States District Court  

for the Western District of Texas 
USDC No. 7:22-CR-175-1 

______________________________ 
 
Before Jones, Graves, and Wilson, Circuit Judges. 

Per Curiam:* 

Jesse Alaniz Lopez appeals the 188-month sentence imposed 

following his conviction for possession of a firearm after a felony conviction.  

He argues that the district court erred in sentencing him under the Armed 

Career Criminal Act (ACCA), 18 U.S.C. § 924(e)(1), because his prior 

_____________________ 

* This opinion is not designated for publication. See 5th Cir. R. 47.5. 

United States Court of Appeals
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conviction for robbery under Texas Penal Code § 29.02(a) did not qualify as 

a violent felony.   

Alaniz Lopez specifically argues that the robbery offense could have 

been committed with recklessness, and the judgment does not clarify that the 

offense was committed through threats or causing bodily injury.  The 

Government has filed an opposed motion for summary affirmance, or, in the 

alternative, an extension of time to file a brief, contending that the issue 

raised on appeal is foreclosed by United States v. Garrett, 24 F. 4th 485 (5th 

Cir. 2022).   

We review de novo because Alaniz Lopez preserved his challenge to 

the characterization of his prior Texas robbery conviction as a violent felony 

in the district court. See United States v. Flores, 922 F.3d 681, 683 (5th Cir. 

2019).  Applying a modified categorical approach, the indictment and 

judgment reveal that Alaniz Lopez pleaded guilty to robbery-by-threat; thus, 

his prior Texas robbery conviction qualifies as a violent felony under the 

ACCA.  See Garrett, 24 F. 4th at 491.  Alaniz Lopez’s challenge to his 

sentence is unavailing.   

   We DENY the Government’s opposed motion for summary 

affirmance.  We DENY the alternative motion for an extension of time to file 

a brief and DISPENSE with further briefing.  The judgment is 

AFFIRMED. 
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