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IN THE
:

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.
. .

OPINIONS BELOW
< I

[ ] For cases from federal courts: 3! 22,-cjs/-oi<^x.~€.pC- Ksc,

The opinion of the United States court of appeals appears at Appendix_
' the petition and is f

to

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, ; 

is unpublished.

The opinion of the United States district court appears at Appendix 
the petition and is

to

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at 
Appendix_____ to the petition and is
[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

The opinion of the_
appears at Appendix

court
to the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

1.
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JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case 
was 3-XT.—OM CPWOCKUSlS DISTRICT <RTH Ol R *J0' Z3 ~ S 0^3

^ No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: ------------------
order denying rehearing appears at Appendix

, and a copy of the

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including______
in Application No. __ A

(date)(date) on

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).
ijTo £j6\neujT*-tE <De»j»a-L Of

Appe*tA?>i<LrTM A San U,S, 236l

?)To DetcizhwiijeTh'^ Of
Co pst vt\j>tu> P-pd.

[ ] For cases from state courts:

The date on which the highest state court decided my case was 
A copy of that decision appears at Appendix----------

[ ] A timely petition for rehearing was thereafter denied on the following date: 
______________________, and a copy of the order denying rehearing
appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including____
Application No. __ A

(date) in(date) on

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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STATEMENT OF THE CASE

18
I. INTRODUCTION

On February 9, 2022 Petitioner Orlando Sanchez filed a petition for Writ of Habeas 

Corpus pursuant to 28 U.S.C. § 2254. ECF No. 1. On June 29, 2022 Respondent Neil 
McDowell filed an answer and opposition to the petition, ECF Nos. 14 & 15, and lodged 

the appropriate state court records, ECF No. 17. On July 22, 2022 Sanchez filed a Traverse. 

ECF No. 21. On October 3, 2022 Magistrate Judge Karen S. Crawford issued a Report and 

Recommendation (“R&R”) pursuant to 28 U.S.C. § 636(b) and Civil Local Rule 72.1(d), 

recommending that the Court deny the petition. ECF No. 23. No objections were filed.
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Jordy Lopez died during surgery in a San Diego hospital after being shot in the back 

on October 15, 2016. Id. at 2, 5-6. Lopez’s friend, N.D., was with him the night of the 

shooting. Id. at 2. N.D.’s version of events was that he and Lopez were walking to N.D.’s 

cousin’s house in Linda Vista when two men in a small, white SUV passed by them. Id. 

at 2-3. The SUV’s passenger was staring at them aggressively. Id. at 3. N.D. then saw 

the SUV park across the street from N.D.’s cousin’s house, and the two passengers went 

into the courtyard of an apartment complex. Id. at 4. The SUV passengers came outside 

with three or four other men—some of whom were holding beer bottles—and the passenger 

who had been staring at N.D. and Lopez began taunting N.D. and Lopez in Spanish. Id. 

The group of men then started an unprovoked fight with N.D. and Lopez, during which 

N.D. was knocked to the ground shortly before he heard multiple gunshots. Id. N.D. saw 

some of the men flee from the shooting in the white SUV before he discovered Lopez lying 

on the ground. Id. at 4-5.
The police arrived on the scene and interviewed a dying Lopez who told them there 

reason why anybody would want to shoot him, but that he had seen “suspicious” 

people in a car, specifically two men in a small, white SUV that had been driving slowly 

the street. Id. at 5. Two other percipient witnesses who lived near the scene of the 

shooting testified they heard gunshots immediately before seeing a small, white SUV 

(which one of the witnesses identified as a Scion XB) speed away from the scene. Id.

Another witness, Luis N., testified he had been Sanchez’s roommate and Sanchez 

had at one point in the past driven a white Scion. Id. at 7—8. He testified that Sanchez 

admitted his involvement in shooting Lopez to Luis N. sometime in November or 

December 2016. Id. at 8. Sanchez purportedly explained the shooting to Luis N. in more 

detail at a later time, saying two “Cholos” had been “bothering” or “bugging” Sanchez for 

a beer; that Sanchez had seen “something chrome” flashing under one of the “Cholo’s” 

shirts; and that Sanchez then left the street, went to the apartment complex where he lived
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:

at the time, retrieved a gun from his room, came back to the street, and shot one of the men. 

Id. at 8-9. Sanchez told Luis N. he had been with his friend Alfredo, who also went by the 

name of “Billy,” on the night of the shooting. Id. at 9.

San Diego Sheriff Department detective Manuel Heredia testified about an 

undercover operation in San Diego jail during which deputies solicited information from 

Alfredo. Id. at 11. Alfredo told deputies he had been with Sanchez on the night of the 

shooting, both of them were drunk and high, and there had been a “brawl” during which 

Sanchez had shot somebody. Id. at 11-12. Alfredo’s wife, Patricia C., also testified at trial 

about Alfredo’s version of events from the night of the shooting. See id. at 13. According 

to Patricia C., Alfredo told her that he and Sanchez had been drinking the night of the 

shooting; some guys “wanted to start a fight” with them while Sanchez was asleep in the 

car; and Sanchez responded by going back to his apartment, getting a gun, and shooting 

one of the men. Id. To her recollection, Alfredo never mentioned anything about one of 

the men potentially being armed prior to the shooting. Id. After hearing this and other 

evidence not germane to this Petition, the jury convicted Sanchez of first-degree murder 

with a firearm enhancement, and the Superior Court consequently sentenced Sanchez to 

“three years plus 50 years to life in prison.” Id. at 2.

Post-Trial Procedures

Sanchez appealed his conviction directly to the California Court of Appeal. ECF 

Nos. 1 at 2; 17-21. Sanchez’s direct appeal raised and exhausted the same five grounds for 

relief he asserts in this Petition. See generally ECF No. 17-21. The Court of Appeal 

unanimously affirmed the judgment against Sanchez. See id. at 33. Sanchez then 

petitioned the California Supreme Court for review. ECF No. 1-2. The Supreme Court 

rejected his Petition without comment on February 10, 2021. See ECF Nos. 1-3; 17-23. 

Sanchez timely filed this Petition on February 9, 2022. See ECF No. 1.
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Sanchez has also filed a Petition for a writ of habeas corpus in the California Superior 

Court alleging ineffective assistance of counsel and insufficient evidence to support the 

conviction against him. See ECF No. 1 at 3. These claims have not been exhausted in the 

state court system because Sanchez did not raise them during his direct appeal. See ECF 

17-23. Thus, Sanchez may not raise them in this Petition. SeeKingv. Ryan, 564 F.3d 1133, 
1138 (9th Cir. 2009). Any subsequent federal habeas petition based on his ineffective 

assistance of counsel or sufficiency of the evidence claims will be barred unless Sanchez 

shows either an intervening, retroactive change in the Supreme Court’s constitutional 

doctrine, or new facts that could not have been discovered with reasonable diligence and 

which “if proven and viewed in light of the evidence as a whole, would be sufficient to 

establish by clear and convincing evidence that, but for constitutional error, no reasonable 

factfinder would have found the applicant guilty of the underlying offense.” 28 U.S.C. 

§ 2244(b)(2).
If Sanchez had filed a so-called “mixed” petition alleging both exhausted and 

unexhausted claims, he would have had the opportunity to request a stay and abeyance 

pending the exhaustion of his unexhausted claims. Rhines v. Weber, 544 U.S. 269, 275- 

76 (2005). Sanchez initially suggested he would seek a stay and abeyance. See ECF No. 
1 at 5. He subsequently elected to exclude his unexhausted claims from this Petition 

because they would cause “delay.” See ECF No. 4.2 Accordingly, this Court will address 

the merits of the fully exhausted claims.
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2 This Court has no obligation to advise Sanchez on the wisdom or folly of his decision to 
gamble a procedural bar to habeas relief for his unexhausted claims against the expedience 
of proceeding only on his exhausted claims. Cf Pliler v. Ford, 542 U.S. 225, 233 (2004); 
Robbins v. Carey, 481 F.3d 1143, 1148-49 (9th Cir. 2007).
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A jury convicted defendant Orlando Javier Sanchez of first deg 

murder of 23-year-old Jordy L. (Pen. Code,l § 187, subd. (a); count 1), and 

possession of a firearm by a felon (§ 29800, subd. (a)(1); count 2). In 

connection with count 1, the jury found true the allegation that defendant 

intentionally and personally discharged a firearm, and proximately caused 

great bodily injury and death to a person other than an accomplice. (§ 

12022.53, subd. (d).) The court sentenced defendant to a total term of three 

years plus 50 years to life in prison.

Defendant on appeal contends the court committed error by refusing to 

instruct on (1) the lesser-included offense of voluntary manslaughter based 

imperfect self-defense or defense of another; and (2) voluntary 

intoxication. Defendant further contends (3) the jury instructions on perfect 

self-defense, provocation, and voluntary manslaughter based on a sudden 

quarrel/heat of passion were prejudicially incomplete and misleading; (4) his 

conviction must be reversed under the cumulative error doctrine; and (5) the 

imposition of various fines, fees, and assessments without a finding of ability 

to pay violated his due process rights. (See People v. Duehas (2019) 30 

Cal.App.5th 1157 (Duenas).)

As we explain, we reject these contentions and affirm the judgment.

FACTUAL OVERVIEW

N.D., a documented Linda Vista 13 gang member, testified he met 

victim Jordy while growing up in the San Diego neighborhood of Linda Vista. 

They became good friends and hung out together, although Jordy was not in 

a gang. N.D. and Jordy were together on October 15, 2016, when Jordy was 

shot and killed.

ree

on

1 All further statutory references are to the Penal Code, unless otherwise
noted.
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Although at the time of trial N.D. could not recall many of the details of
r

Jordy’s killing, about five days after the shooting N.D. was interviewed by 

San Diego Police Department detectives including Jesse Zaldivar, which 

interview was recorded and played for the jury. A transcript of the interview 

was included in the record.

Detective Zaldivar had known N.D. since about 2011, when the 

detective began working in a gang unit. N.D. at the time of the interview had 

been arrested in connection with an unrelated crime. N.D. initiated the 

contact with police a few hours after Jordy’s shooting.

N.D. testified that neither he nor Jordy had any sort of firearm or 

weapon at the time of the shooting; that he had never seen Jordy carry a gun; 

and that, prior to the shooting, the two of them had walked to a middle school 

in their neighborhood and sat on some steps. Although N.D. had gotten 

“high” the night before and had not slept for three or four days, N.D. testified 

he and Jordy were not drinking or getting high together on the night of the 

shooting. Instead, they were just hanging out and talking. At some point 

well after midnight, they left the school and started walking to the nearby 

home of N.D.’s cousin M.L.-

As they were walking on Morley Street nearing M.L.’s home on 

Comstock Street, they saw a white car drive by that N.D. later identified as a 

Scion XB. Two men were inside the car. Neither N.D. nor Jordy recognized 

either of the men.

Despite the fact they said nothing to the men in the car, N.D. told 

detectives the man sitting in the passenger seat started “mad-dogging” them. 

Concerned by the passenger’s behavior, N.D. also told the detectives that he 

and Jordy paused on the sidewalk after watching the Scion turn right on 

Comstock.

1



i As N;D, and Jordy continued walking, they saw the Scion had parked 

on Comstock, across the street from M.L.’s home. N.D. told detectives the 

two men got out of the car and appeared to go into a “courtyard area” of an 

apartment complex. N.D. arid Jordy thenrwent to the front door of M.IJ 

home, but found it locked
. s •

,::i • i •

<■ . About twO; minutes later, the two men, along with three: on four.'other /
, came,back outside holding beer bottles. The; man who hadibeen sitting 

in the passenger, se.at stated tp N.D. and Jordy, “Que guey? Que guey?” which 

N-D. statedrUieapt “What’s, up, fopl?” N.D. did; not believe any of the

men

men were
gang members. estimated tl^ey were all in their 30’s,, and desejribed them as 

being “paisas;;”?:/, : vri ■ :-i .b.n; i. j.b.h:w t trirK; n
Suddenly; the mpn “jumped”, N.D..and.. Jordy. /'Prior, to being jumped, 

N.D; testified neither he nor Jordy had said anythirig to the mien to, start the 

fight.; N.D. al-sp had riot flashed any^angisagns/orlhad otherwise attempted

L

-H

to engage the men. N.D. blamed the incident on trierpdssengeirLof the Scionr 

who, according to,N.D.,; had instigated ;it first-by “mad-.dogging'’ .them as they 

walked and second, by later confronting-them on the street/r t'-. " ?s. ; ;
, N.D. and Jofdy.initially foughtaide7hy.:iside,fMritilrN.Dr.wlas-knocked to 

the gfpund. -I$.D < je^timated the; fight lasted no more than a minute. During 

the fight, N.D. heard; a gunshot; and,-after.a short pause,,atdeast one more 

gunshot. .phnnuon)... -\i fiN-v
Immediately after the gunshots,, some of the rmeninvolved in the fight 

left in the Scion, while others ran away, Befbrehearing/thh gunshots, N.D. 

told detectives none of the; men from the car or the. apartment complex/said 

anything abpnt; a gun; nor did any; of them brandish: a weapon: If. they had,; /
c:

2 Detective Zaldivar testified that a “paisas” was a “slang or a derogatory 
term that is used to describe a Mexican National, as opposed to someone born 
in the United States who was nf Mexican-American decent.” 3.



N.D. said he and Jordy would have backed-off/ After the gunshots, N.D. 
called out for Jordy, then saw him lying on the sidewalk a short distance

n .away.
Before leaving the scene of the shooting, N.D. went to a car parked near 

where Jordy had been shot and broke one of its windows. N.D. believed the;: 
persomwho owned that car lived in the apartment complex where the men 

had; been partying.;'N.D. waited for the car’s oWnOr to come-outside, hoping- 

he or she had knowledge regarding who may have' shot Jordy.3

' ' Police arrived at about 4:00 a.m. and found Jordy lyihg on the' ground. 

An officer activated his bbd^-worh cameraiy which video was played for the 

jury, and a transcript of which was included in the record. Jordy told police 

he heard a: clicking sound, then started running, and realized he had been 

shot in the back. Jordy claimed he- was “fine,” but the transcript from the- 

video ishows he; was struggling to breathey. as police implored Jordy to “stay 

awake” and .“[k]eep.talking.•;
In response to further questioning, Jordy stated he had not “claim [ed] 

anything,” implying-hewas not in ajgangy had no reason why anybody would 

wantto shoot him* andibad. been/waitingmear a.stop sign because he saw 

“suspicious” people in a car. Jordy als6 stated the car had been “driving-slow 

up and down’’- the 'street.past them. Jcrdy described the'car as a “small” 1 

“white SUV” with two occupants.
; . Paramedics transported Jordy to the hospital, where he later died 

during surgery/ Forensic pathologist Jacquelyn Morhaime testified she 

conducted an autopsy of Jordy,' who sustained a gunshot wound to the fight 

side of his back, consistent with an entrance wound/ The bullet then traveled

/

C*

3 As it turned out, the man who owned the car with the window broken 

by N.D. had nothing to do with Jordy’s homicide.



through Jordy s body, perforated' his ihterior vena cava, which is' the largest 

vein in a person’s body; and hisdiver, and exited his'body without perforati
the heart. According to Dr. Morhairne.^these injurieshaiised sighiiicant 1
bleeding,.leading to Jordy’s death.'

Aureliano Q. testified > he -lived oh Comstock at the time of the shooting. 
Aureliano had'just gotten off work and was eating his breakfast when he 

heard people outside arguing in Spanish. Aufellanb'in response'raised hik 

curtain apd saw-three men standing in the middle'of the street; He ndxt 
heard one of the men twice aggressively yell in 'English', “You fucked up 

homeboy, then two gunshots. Aurehano saw two'meh ruh to What he
described as a white SUV, and another man run in a different directiOh: ■ 
Aureliano watched the SUV-drive off.- - ■ l'';

Anothnri.withess,! SteVeh'N.v testified he1 Wtdliv'ing with his"
grandmother on Morley Street- on the' nightof thehhobtingWhen he " 

awakened by thCsoundof a gunshot; Afterhearingthe-gunshot, Steven 

immediately ran outside and, from the porch area, looked dbwff GdhistoclU' 
Street and watched, a “white box-Ghbe 'chr Speedr6ff;,J Which'Stevehidenfified 

as a Scion XB..; Steven noticed the Scion had tinted WiiidoWshhd was missing" 

a rim,on its back left tire. A short time later, -SteVen saw a’man-helping 

another man, who was limping, to an area' near some palm trees;
As noted, Detective Zaldivar and another-defective inter-vihwed N.D. ! 

five days after Jordy’s October lfi; 2fil6 mHrder/"Withhdtdctives Conducting a 

follow-up interview about a year later.- Detective Zhldivar testified that the' 

statement.by the passenger in the Sciohof “QUe guey?’-’ meant; “What’s 

punk?” “What are you looking at?”;- and that 4m'ad-dbgging”'ahother pbrson! 

means,to “star[e]” that person down, as if to “challenge”' that person.

mg
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Detective Zaldivar testified N.D. during, the October 20 interview was 

concerned about being-labeled a “snitch” or “rat”; for talking to police. 

According to ..Detective, Zaldivar,; a-gang member who “snitches” could be 

kicked out of the gang, attacked, or even killed. .Detective Zaldivar .at no -time 

offered N.D. any, promises, benefits,, or deals .for information regarding 

Jordy’s killing. Detective: Zaldivar at trial confirmed-many of the details N.D. 

had,provided during,his October 20 interview with detectives;! - ’■ -

At, the scene pf the shootings police found an expended shell casing in 

the street, near-the. curb line; a bullet projectile under a parked car; and whdt 

appeared .to b.e7a recently .disposed of beer bottle. These items-were 

impounded

5
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Using a computer program that mad.ntains D.NA-.profiles,- testing fromi! 

the beer bottle,-.was; traced^aek, to DNA -matching. Alffcedo N.. Alfredo was 

arrested pn April 11,- 20,17j,icfar-ichargesiunrelated.to this ca^e; Alfredo • 
admitted owning1 a white.Seipn.in.October: 20lb;. and selling tM car sometime 

thereafter,t914pfen4ank’'’oo! .
i .pNA.from^he.iS^fli casing collected fcqm theseene contained DNA ■ 

from two .contrib.utiprs,' ^t^-^efejidantf^PMAJUnclud^ with; limited support • 
as one of the eontributqrsUp.ndhe Gasi.hgA:. !.Using,a statistical' analysis based* 

on the Hispanic^ppulation;!it was; determined that defendant was :“762'times 

more likely” he-.wasp.contrib(ntpr--than hot*; - -w:’
,,,, /After .being grante4'.immuiiity by: fhe court pursuant do section 1324, • 

Luis N. testified that he, and defendant had*been roommates at-one point, •: 
living.in a hopse .on Pplk Ayenp,e;in SanDiegp.; Prior to, living -on .Polk, Luis 

testified that ,de£endamt_>had fiyed with several other' roommates in a'n
• - -i • - v ‘ •“ *' ‘ '

apartment complex ip/Linda.yista.. Luis recalled going about five times to

r: .•n!i \fi4r r

! .
■* ' '
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visit defendant at this complex; At some point after moving from his Linda 

Vista apartment, defendant began driving a white Scion.-'

,Liiis testified that defendant kept a safe at their Polk house; that .
defendant previously had given Luis the combination to thd safe; and that
Luis.in the past had been able toropen the; safe, which contained, amongbther. 
items, guns owned by defendant. After defendant’s: arrest in late January 

2017, Luis tried; but was unable to open the ,safe. Luis .told the jury he 

wanted to open the safe because he did not want any of defendant’s ' •.
. . c.

belongings, including his guns, in their hou£3e.;As such, (Luis, also moved 

defendant a belongings1 outside,. onto the patio. /After Jefendaht’s.arrest, his
girlfriend Blanca.Q. came to the P,olk Avenue ;hon§e .fooking'for defendant’s 

safe.

■ Sometime in November or early December 2016, .defendant initiated a
\ tj

conversation with Luis, about homicide. Luis recalled: the. conyersalion took; ?« 
place in a car when they were alone.; Defendant: askedLuiswhathe (i.e
Luis) would do If he had. killed someone,-., De.fenda.'nfralso.rasked;Luis.if he,had: 
“seen

HI

the news?. Using his cellphone, defendant searchedi online; found; 
story about.a homicide, then handed his phone, tp-Jpuig,; who testified the 

article involved a killing in Linda; Vista,.: Defendant then admitted his 

involvement in the homicide;

: a* . ■; •

vf '"tWH ?:/-i TT;.b .v;
Luis testified he. and defendant had;a 'se.eorid conversatioiifabout the 

Linda Vista homicide. Luis could not recall whemthisaecond'conversation .. : 
took place, as he testified it could have been “months” laterjbufalso admitted
he told detectives during an interyie win October .20-17-that it could have been 

the same day he and defendant had first spoken of the incident. ; :

Inuring this second,conversation, defendant- provided more details., . 
about the homicide, including the events leading up to it. Luis testified
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defendant had told him that two- gang members,” whom defendant also 

referred to as “Cholos,” had beeki “bothering” or “bugging” defendant for some 

beer; that defendant “saw something chrome” or a “chrome handpiece” under 

the shirt of one of the gang members; which defendant believed was a gun; ' 

and that defendant in response left the street,' went to" the apartment complex 

then-living, retrieved a gun from his rOom, ‘'and cdme back' 

down, . . . and shot” one of the gang members. Defendant told Luis he fired 

the gun a “couple of times.” ;
Luis'further testified, defendant stated during this seOohd "conversation' 

that his. “buddy Billy”'had be en with him at the time of the shooting; that 

Alfredo also went'by the'narhe'Billy; that one of the gang members, Whom 

defendant referred to as a “cholito,” had gotten away, with defendant adding,' 
“it washt-dt wasn’Hhis.tiitie”; and that defendant'Had meant to shoot'the 

gang Member who got- awa^, *.as the ‘'‘bne that got shot ahd killed—it wasn’t ' ■ 
meant for hink” ''Luis .also'testifi©d defendant had never mentioned being in a 

fight, or having'a gun pointediathim, prior tothe Shooting: Nor did 

defendant fell Lrus h<sha-d been “afraid” Of the two nien.
As Luis Was moving:d:efendant’s belongings'onto the patio of their Polk 

Avenue house, Luis testified He found a‘ black handgun.' Luis furthef testified 

he took the gun for his own “protection” because he “didn’t know what was 

going on,” and) he iwanteddo “leave nothing dp [to] chance[.]” At'some point 

Luis gave the gun to his uncle.-‘ •' ;
■ The recordHhows the parties entered into the: following stipulation: ’ 

“The defendant Was:arrested by law enforcement on January 31st, 2017. 

While the defendant was in law enforcement'custody, his telephone calls and 

in-person visits were-lawfully recorded by* law ‘’enforcement. At the beginning

where he was

' H ’
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of each recorded conversation, the operator states in Spanish that the calls 

will be recorded and subject to monitoring at any time. The chain of custody 

was proper at all times.”

San Diego Police Department detective Maria Delgadillo, whose first......

language is, Spanish, testified she reviewed about 100 recorded conversations 

from February 12 to May 5, 2017 between Blanca and defendant. These 

conversations were in Spanish, and were the' result Of either in-person jail 

visits, or a monitored phone line. Detective Delgadillo translated some of

these messages into English, which transcripts were included'in the record.

Blanca at trial testified that she and defendant had been in a dating : ' 

relationship .for about six years and had a child together.' In April 201?/ ' '

Blanca went to the police station to: speak withd'e't‘ectives.; During their 

conversation,, Blanca stated defendant about si^lnonths barker had' told heir 

he was “very nervous” because- he had:!lhurt”‘ son4'e;one,:but claimed he did 

knpw what had happened to this1 persons Defendant also told Blanca that he ' • 

had gotten into “a fight with somenholos because' they5'stared at him”; that lie 

had been afraid and felt threatened” by these men; and that the incident 

had been in the news. DefendantThen neglected 4 tdll Blanca he had shot 

and killed one of the men during the.fight, yoiv;

In January 2017 defendant and.Blanca: exchanged a series of text 1 '

messages that police later recovered from defendant's cellphoneIn one such

message,.Blanca wrote,:-“And,overalliforwhat ybn^'snkf wifhhfide that you

can take someone.’s life and not feel a thing.” Blanca testified dt'or neaf the
time she sent .this message to defendant, she had become frustrated be&au'se

he had promised to give her a ring .as he sought to “restart”- 'their - ; 
relationship.

•i '
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After his arrest, defendant and Blanca had'several'jailhouse 

conversations, as noted. During some of these conversations, they talked 

about a “box or a shoebox.” Blanca testified she understood this was a 

reference to a safe. .During at least,one.;such conversation, defendant urged 

Blanca to. arrange,for the “box” or “shoebox” to be moved.' Blanca also told1 

detectives during nther 'interviews that when she and defendant spoke of 

“perfume,” that was code-speak for the guns that defendant kept inside the • 
safe.

i.

. • ({ ‘

i San Diego Sheriff Department detective: Manuel Heredia testified he ' 
worked for the.special investigations division; Detective. Heredia-, Who "speaks 

Spanish, fluently , testified he . and two other .Spanish-speaking.' detfectiVes : '

participated in an undercoyenoperation.iaiside thej'ail on September 7, 2017 ‘ 
with, Alfredo as the, ;‘target.”-,J5'he.; operation,, which-lasted a couple of-hours, - 

was recorded,..pprtiqns; of ^hieh were played "for; the jury . A transcript of 

various audio, clips yvpre included in the recordv The purpose-of the operation 

wasitp determine if Alfredo hpd. any involvement in; or knowledge of, Jordy’s 

murder, r, ^ b-ov
During the pp.erafion5 ^lfre,dp stated;that he had been transferred from 

federal to state custody because they wanted to;charge him with a homicide; 
that the charge..r;es.vilted<fr;Om “a' slight brawl” “with a dude and I threw a 

bottle at him and my, fingerprint was- oncthe bottle,” as wds his (i.e., Alfredo’s) 

DNA; that .Alfredo believed; the - two individuals they encountered' were going 

to “rob us”; that Alfredo,.w.as jWith “another dude,” andhoth “were already all 

drunk”; and that they had.“scored up a bit ofdrugs” “or blow” as well. ' -

Alfredo repeatedlyjstated he..did not shoot the victim.' At a-later point, 
Alfredo reiterated they had gone to the home on Comstock Street to buy! 
“blow” and he had been driving a Scion, which he then owned. Alfredo later

;



sold the Scion. At some later point during the operation, Alfredo claimed that 

there was DNA and fingerprints on the expended "casings,” but that there 

were no casings in the Scion.

At another point, Detective Kimberly Anri Collier purposely interrupted 

the operation and confronted Alfredo, indicating that he would be charged for 

murder as a co-conspirator because his fingerprints and DNA had been found
- . , __ :\ . : ( , . _ f ■ ’I •' , ' . ; . ; f . ' - •• ‘ . ;

on the beer bottle located at the crime scene. Detective Collier showed

Alfredo a picture of defendant, referring at one point to defendant by his 

nick'riariie “Ronas.” Detective Collier then left, allowing the undercover 

detectives to renew their conversation with Alfredo about the shooting.
They asked Alfredo if “RonaS” had “pulled that shit out all of a sudden’

;
as a result of being “upset or what?” to which Alfredo responded, “No, it—it

ei.j.r.iwas a brawl.” One of the undercover detectives asked Alfredo if “Ronas” had
killed the victim. ’ Although Alfredo replied, no,”' at trial Detective
Heredia testified Alfredo at the same time “nodded his head up and down5

: B ■■• i ^referring to yes.” "

Alfredo during the surreptitious recording reiterated he was not scared
k i ' ;.BVi o c* ■ rs 

./• * ■■ ~ ■» i

by Detective Collier because he did riot shoot the victim. One of the

undercover detectives then asked Alfredo; ‘‘Hey, well Ronas was really well 
armed or whdt?” to which Alfredo responded^ “^es, it’s fucked up.” Alfredo

;~1

went on to state that he had been driving the Scion and defendant had been
sitting in the passenger seat on the night of 'the shooting; that defendant had 

fired a “.40” caliber gun; that after the shooting, they left together in the
. , s ... s'. ...... ^ } -J-, -■ ■■ : ■ ! ( ; t ' j

Scion and defendant had left the gun 'in the car; but that Alfredo was not

concerned his DNA would be found on the gun because he had not touched it
after the shooting.
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‘STATEMENT OF THE CASE'

i •; -c
ri

On October 15, 2016, Jordy Lopez (Lppez) w,as shot:and 

killed in the. .Linda Vista, area pf San Diego.

, ,. A San Diego County information ,filed, on August 12, 2018,. 
charged Sanchez with the murder of Lopez, (Pen. Code1, § 187„: 
subd. (a) - count f) and possession of firearm. b(y .a,felon (§:29800 

subd. (a)(1) — count 2). (CT 12-13.) An enhance,nient allegation ■ 
that Sanchez personally and intentionally.discharged"a,firearm 

causing death was,.attached to the murder count. (jCT .12-,13; §
. 12022.53, subd.. (cl).), Sanchez pled not guilty to the,.subs.tantive 

.charges and dem^the firearm allegation. ,L. .

.:el?-®’ k1?<¥?Wgha t™1-' Sanghez was 

convicted of first degree murder and possession oifiyearm by
fel“'iCd ji31A- i406,>yhe jury .also 

sustained the personal firearm discharge causing death.
allegation. (CT 228,229; 11-RT, 1405-1406/)—vmm- >r:.vn isw ue.jyr..u " :..a r nm:hns. aft : *

5;

;

r
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,.d ■d "• r
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sJo •-num-.-d to :,:1 >var> to life
in prison. (CT 175, 177, 2.32;. 12-RT 1465-1.466.)

• ,,,, j,..IS®‘ifyK0!facilities assessment (Sow
Cod®7J°bo?)!,a assessment,(§ 1465.8), a
$154 criminal justice administration fine (Gov. Code, §.29550')- ■> r!,1 c,;o 3,. v!i . :V \ '■

'• ni (Ct 176, ,232;,12-RT
1466l /t.vls0 We^d SarThez to pay $5,512 to the California

mm itP M66-,W67.)

1 .;r
A'

r

;■>

k,: ■

1 All unspecified statutory citations are to the Penal Code.



Defendant and Appellant Orlando Javier Sanchez 

(Sanchez) petitions, for review, of the decision, by the Court of 

Appeal for the-;Fbiirth Appellate-District; Division^Ond.* The’: 

unpublished opinion is attached, in Appendix .“A” .‘(Opinion). The: 

opinion was filed on November 13, 2020.‘ Neither party filed a

petition for rehearing. This petition is timely. (Cal. Rules of

Court, rules 8.366(b)(1), 8.500(e)(1).)

-
QUESTIONS PRESENTED,

1. Whether the trial court prejudicially erred in refusing to
. i

instruct the jury on the imperfect self-defense theory of voluntary

manslaughter?
J: A-VF; J iBFlT C-: ■ A ■ ' p#■t .1

2. Whether the trial court prejudicially erred in refusing to
, . 'i«r rn|pf. ?■/!

instruct the jury on voluntary intoxication?'......
•,, : -J ; -f j ' »- v', ' P-r'T f ; »"T V

3. Whether the given jury instructions on self-defense, 

provocation, and sudden quarrel/heat oi passion voluntary
T ' " c> \ :: : MVrr.-, *-ir- ■“ * ■' !":.*}£ rrW’f f i S jf« (fi? ‘

manslaughter were prejudicially incomplete ahct misleading?
■. C'F-A‘:,8riAc'; x.Ifs hAheumi uf m

A

i' r...
4. Whether the cumulative effect of the jury instruction . 

errors demonstrated in Questions 1 through,3 deprived,Sanchez,
./-1 ih' l-C’i. l. -vfui, .a FC.U

of his constitutional rights to due process and a fair trial?

■ - 5; • Did! theoCourt1 of Appeal err- in ednciu#iig that'the trial' 

court did not .violate due process, ks'interpreted m -Pedpk'lf. 

Duenm (2019). 30 Gal.App.4th 1157, in imposing a restitution fine 

and various fees and assessments without holding an ability-to- 

pay hearing; or finding there was an ability to pay?

i

( A
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Sanchez timely appealed. (CT 179.) » i 
On (November.. 13, 2020, the Court of Appeal for the Fourth . 

Appellate District, Division: One, issued an-unpublishedopinion f 

affirming the judgment: of conviction.;:
• Sanchez seeks re^evCs.;;/

,-i ■.
»’* ; J

• ■/.

!. ' ;
STATEMENT OF FACTS

•

For purposes of this petition, Sanchez adopts the Court of 

Appeal’s “Factual Overview” in the opinion. (Opn. pp. 2-13.)
:

■•'V",i *

NECESSITY FQR REVIEW
ro/i Qfcft/ojy/jQ 77/e Pst/t/o/j ,

. ' * ,i ■' . i. *

Question 1: The Trial Court’s Refusal to Instruct the 
r dury ^'nilmperfeet Self-Defense VolUntary 

Manslaughter

The.drial court instructed the jury on self-defense or defense 

of another according to CALCRIM No. 505 (CT 143-144; 8-RT\>i.intnov .ff.Oifie.20 : ,;\i-£rv^;;;:. :. c •• ■; u-.vi. ....

;

i

!

• •:

1182-1185), but it refused defense ..counsel's request for a jury' pae ojvi.c,u'..o;::i yiier;,!: 2 ; fiy •; > , n: ;ei.. .f:'
instruction on imperfect self-defense/defense of another voluntary
manslaughter,1 a tesser necessarily included offense of murder.
(8-RT Ii59;ll64^ff6^ri:i7h-n^:f On appeal; Sanchdz argued ' 
the court’s refusal Amounted! to? prejudicial error because there

was sufficient,eidde.nv.e.ifo.rra reasonable juriy to conclude that he 

killed thejyietim .in unreasonable self-defense or-defense of. . 

another.-.; Sanchez further; argued .the. error .deprived him of his 

constitutional rights.do du.eiprocess of law and to presents ■ 

defense. (Cal. Const., art. I, § 15; U.S, Const.,' 6th: &..1:4th

• i

g)8



■.;' Amends.) The Court of Appeal rejected the argument, ruling the 

evidence was insufficient to warrant the requested voluntary 

^^h^frUgh-fep. jury instruction. <_(Opn. pp. 13-21.)
Review shpuld be granted because both'the'trial court and 

the Court of Appeal-erred in theif assfessment'bf the evidence.
When a homicidecommitted;with1.malice, is accomplished 

-under the good faith but unreasonable belief'that deadly force is 

required ,to defend oneself or another person from imminent 

.harpi.’the malice element,is “negated?’ or ‘‘mitigated’’hahdthe 

crime is voluntary manslaughter, a'lesser’included 

offense,of murder. (People u. BryaiU(2013) 56'. Cal.4tlr959, 968.)
, " >.■ When the evidence raises a question as to whether all of the 

■ elements of the. charged offense are present *ahd. there-is>T 

substantial evidence tha t would justifiyarOohviction/of a lesser 

included offense,, fhe-triahcouft-has hiduty todhstruct on the 

lesser.included offense even'without request- (People- u:--Wyatt 
\ (2Q12).55 Cal.4th.694, 6.98,):|“Substailtial,e id d entebis evidence 

d9s^^'OTsiderptioirhyr the jujiy; thatlsfievidence 

.1 / Addhd^esonabieduryfCould^fmdpierauasive^jiReopZe'a^lTiZZiams 

(2015) 61 Cal.4th l,24,4;;,h2hxT.hThfe'.r:eviewing‘cuiirt^ nkust " 

determine the' “sufficiency of the evidence without evaluating the 

credibility of witnesses,Pfor* that as a-task reserved'for the jury.” 

(People v. . Wyatt, supra, 55 Cal-.4th at p. 698.); Doubts as to the 

sufficiency of the evidence to warrant a jury instruction must be 

; Resolved in favor of. the-defendant, (People v. d'ufunga (1.999) 21 

Gal;4th 935, 944.). .

o.

nr

>c

t :■...: :,f/i e : ’ ‘i



= ' Here, contrary to the Court of Appeal’s conclusion!, the trial
•i court should have instructed on the imperfect self-defense/defense 

of another voluntary manslaughter'for the following reasons.
The -trial court instructed on self-defense and defense of 

ianother; (!GT 143-144.): If-there is Substantial evidence of self- 

• ; .defense/defense of another, there will always be substantial
evidence of to support an imperfect self-defenSe/defense of 

- another jury instruction. (See People u. De Leon (1992) 10 

. , Cal.App.4th 815, 824 ,[“If there was substantial evidence'of his
‘honest, belieff-for./sdlf-defense purpose's; there was stibstantial 

*. evidence of his ‘honest'belief for imperfect self-defense,,f'"
purposes.”]; see also People u.' Ce/a (1994) 26 Cal.App.4th 78, 90 

(cone. opn.’of.JohnsorQ J:>; overruled on another ground in People 

U,; SZa/ee/ey (2O.0O): 28) Cal.4th .82, 91;) Accordingly, if the trial 

court found; substantial evidence of selfdefense/defense df 

another (not imperfect' self-defense/defense ofanother)'there 

• necessMyv’hubstahtial evidence of ihiherfect self-defeiifee/defense 

" 'Of. another.' ThiSiSSo-becduse Seif defense requires both an 

,honest, andvreasonable belief ihainminent' peril while imperfect 
self-defense;requirestnniy an( Kohestbelief. ' '

.• , > , {. Indeed;,there;.is:evidence that before the shooting there was
. . . a heated; argumentvand; a ifighat or-hrawl.” (4-RT 431-435;'5-RT 

-V 648; 64RT780,'784; :8?RT.1073,; 1077; Aug.CT'71-72, 123,;1128,
;-;.r.145, 161;' 163* 166, 167.) The argument involved N.D., a well- 

known member of a street gang%ho acdompahied victim Lopez at 

the time of the incident that led to the homicide. (5-RT: 590-591,

1 >

V.V.: was,

®)



639, 641.) Both N.D. and Lopez participated in the fight. (5-RT 

650; Aug.CT 145.) There is also evidence that N.D. brandished a 

firearm during the incident. (7-RT 881-883, 887, 891.)
Alfredo N. (Alfredo), Sanchez’s friend arid companion at the 

time of the incident, told the undercover police investigators that 

N.D. and Lopez wanted to rob him as Alfredo and Sanchez were 

sitting drunk in the Scion. (Aug.CT 166-167; 8-RT 1076.) Alfredo 

described-N.D. and Lopez as “gangsters” and said “they got there 

to - to-rob-us” and “they got to me tc rob me.”' (Aug.CT 161, 162, 
166, 167;: 8-RT 1074-1076.) Alfredo tried'to get out of his car but 

V could riot because N.D. and Lopez would riot let him out of the 

car. (Aug.CT 161.) When. Alfredo eventually got out of his ear, he 

started.fighting with the robbers. (Aug.CT 161; 175; 8-RT 1074- 

1075.) Alfredo said, “they assaulted us”- and '“it was a brawl.” -■ <' 
(AugiCTi163; '8-RT 1075.) Whfen N.D'. and Lopez ran arid 

whistled “like to call mere fools,” Alfredo threw a bottle?at “him” 

but did riot hit “him.” (Aug;GT 162, 175-176.) Then] as Alfredo 

was going back to his car, N.D.i and Lopezioame around from ; 
somewhere and Alfredo heard/gunshots.*. (AUg.CT-162, 176, 184; 
8-RTi 1075.) "Alfredo identified^SanOhez as the shooter; (Aug.CT 

195; 8-RT 1066-1068, 1079, 1081-1082;) •/ : '* n - -

Alfredo’s common-law wife, Particia C. (Patricia), testified 

that in the morning after the shooting Alfredo told her that he.
was drinking with Sanchez,near Sanchez’s,residence and that 

Sanchez was asleep when some “guys”! came by arid wanted' to-*:
. • J - . ; . . .... ..

pick a. fight with Alfredo. (8-RT 1089-1091, 1092.) Alfredo said



fv. ; -T- V■)

he told them to leave’and that he did not want to fight. ’.(8 RT., . 

1090.) The “guys” then asked where they were from (which isia 

known gang challenge). (8-RT1090.) .Sanchez woke, up and 

,asked\Alfredo what,was going on.'.;(8-RT 1090.') .When Alfredo 

told Sanchez the “guys” were trying*to pick a fight, Sanchez,went 

inside his. house, hroughtout.a gun, and shohat the “guy,” (8-RT 

1090.); -
; {■. ; SapiC.hez’e roommate,. Luis N...(Luis),„testified.that Sanchez 

told him that he .wasn.utside his; apartment when two.gang - •
members;(Lopez.jand NiP.).approached him and Alfredo: "(7-RT 

881-882,-f .1013.). .Sanchez said that N.D o and Lopez-were./hugging” 

• . th,em.for be.er and that there. was ah argument during which N.D. 

br.andifehed a-firearniT'^-RT 88L883-, 887,;891\) Sahcheztold 

Luis that he,;weuf ‘ihsijdd his apartment, cameback'out with a 

gun, and.fired tw9.sho,tSi,.kdning :Ldpez..r(7:RT 883:886/894.) •
V .. .Sanphnz’s, ghlfeiepd, BJanci-:G; (Blanca),, told the .police.that 
SanGhez;calle.d-fher.Oh]th:e phone ancbsaid that he got into ia fight 

with some .gang members hecausdithey stared at him and- that, he 

.hurt someene'arid;.did nQt.knowtwhat happened to that person/: 
(7-RT .967"9&9K .9:6:d-.96,7%)^:;:BlanCa[te&tified that Sanchez told her 

the gang members threatened him and that he. was afraid.2 (7-RT 

966-967.).,: . e j >. a:...V7

: t :■1 f'j

j; 2 SubSt’ahtiar evidence'of a‘ defendant’s state- of- mind, 
including an honest but unreasonable, belief in; the necessity-to. 
defend against imminent peril to life, may be present without 
defendant testimony.1 (People v. Castillo (1987) 193 Cal'.App.3d 
119, 126; People v. Anderson (1983) 144 Cal.App.3d 55, 62.)

G)



Based upon the. totality of this evidence, and interpreting
the evidence in light most favorable to the rejected jury 

instruction, a reasonable, jury copld fipd that during his 

, encounter with N.D. and Lopez Sanphez was scared for himself
and Alfredo because they were confronted by two apparent gang 

members who challenged them by saying “Where are your from?” 

The two gang members tried to rob Alfredo and/or Sanchez and 

°ne, of the gang members .brandished a firearm during the 

incident. A reasonable jury could further-.find /that there 

fight or, brawl and that during this fight Sanchez went to get his 

gun and thpn fired, the gun to protect himself and/or Alfredo from 

the assault or robbery by the gang members'. .

Although the, jury, was instructed on self,defense and 

defense of another and it neyerthelese.foupd; Sanchez guilty of 

first degree murder, ayeasorigble jury could conclude from the 

evidence that Sanchez fired the shots honestly but unreasonably 

neecitc>;9se. deadly^ forea iPraeJI^deletise or defense 

of, another,, thereby cornrni tting voluntary; manslaughter, .•

, The trial court therefore erred. ip.^refusing to instruct the 

Jra, bA iniperfect self-defepse/de^Rse of. another voluntary 

manslaughter.

was a('

. ; * • d . .*.* ’ !-i

v

i [f \:.iu 'io
Although failure to .instruct on a leaser, included offense is 

ordinarily only state law, error (seeg<pple vrBwyerman.(lJ998) 19 

Cal.4th 142, 149), courts have treated voluntary manslaughter 

differently,. holding, that failure to instruct on that lesser'included 

, offense “is an error of federal constitutional,dimension that denies



(•
• ■»V .

t

the defendant due process because it relieves the prosecution of 

the burden to prove malice beyond a reasbnable"doubt.” (People v. 

Thomas (2013) 218 Cal.App.4tb 630, 641-642; see also People v.
' Mbyie (2009) 47 Cal.'4th 537^563^564 (dis/opn. of Kennard, J.)

, . .... . \
{explaining that failure to instruct oh heat of passion amounts to

• an incomplete instruction on the definition of malice for the
charged offense itself, and hence constitutes federal'constitutional
error, and noting'that the Supreme Court majority “has yet to 

resolve the issue”];• United States v. Sayetsitty (9th Cir. 1997) 107

T'.Sd 1405; l413-i45:4'i“a defendant'has a constitutional right 

' [under1 the 'due-pi’bbess clause} tb have the'jury consider defenses 

permitted under:a:pplicable: law to negate ah element'of the 

■offense”]V©t^bh UP ~WiUiarris (9th7Cir.; 2014) 750 F/Sd 1027, 1034 

- [there was' fedbfdTedhStiiutiohal error where'“the kind of
provocatibnfhat'Colild give rise to manslaughter’ was improperly

P- ;.oi; :: ’ :
5 •: I ;limited”].)- .?

Th'e'hedsOhih^ bf People if: Tfibrridd', supra, should apply 

eqMlly tbumpeffect -self-deferiseydieiehse 'of ahothef,‘, because i 
l negates malice: :\See‘ttfre'Cfirisiitiri S. (1994) 7 <Cdl.4th 768, 778- 

780 & fnI 4:;[relatidhship i)etW:eenlimperfect self-defense and

it too

statutory definition of malice].)

Furthermore', federal cases recognize a due process right to 

1 ‘ ' instrtibtibh's on thb ^defehse theory Of the case.” (See e.g., Bradley 

j v. Duncan (9th Cir'.' 2!002)-3l5 F;3d 1091, 1098-T099.) The 

• ’ ^defense theory of the Case”' niay require instructions bn a lesser 

. included offense, where the defense evidence and arguments are

• " -1 v



directed.to a distinction between the charged and the lesser, 

offense. (Conde v. Henry (9th Cir. 1999) 198 F.3d 734, 739.) .

Here, the trial, court denied defense counsel’s request-for 

imperfect self-defense yqluntary manslaughter instructions, 

thereby refusing to instruct on “defense theory of the J) •case, m
violation of Sanchez’s constitutional rights to present a defense 

and to due process of law and a fair trial.
V- r '• ' r. • ' r• r

The error was prejudicial under the federal Chapman3 test
d ; .. . ‘ ■ .,r r.li:: r,-i • v"..; 77,;..

and the state Watson test for assessing prejudice. The theory of
. d.n» +’ . :7 77 ;A-, ,j

imperfect self-defense/defense of another was reasonable for the
.7.....Ui ; ...7 "!.■ r:: 77. 7/ 7/ i. ...

reasons discussed above. The prosecution case against Sanchez
,J -I'..'.}.'hO"' .... V ■ 7, • • : .<y : . . 7} .j C>$qW' ' !7 -,U» I

was not an air tight.” (People v. Vasquez (2006) 136 Cal.App.4th 

1176, 1177, 1179-1180 [reversal for failing to instruct 

imperfect self-defense].) The jury*s lengthy deliberations and its

- r.

on
•: i- i;

7. . :• r . .. A 7 7:7-7 . < 77.,! (,.)j j ■ ij i
request tor transcripts of the recordings introduced at trial

i ' 7 7-.^. -jl'T , ,b. IV,-. .A dj!: i
establish the closeness of the case in the eyes of the jury. (See In

7S 7'7,v-’ -juvs, !.7-;a edd
re Martin (1987) 44 Cal.3d 1, 51; People u. Godinez (1992) 2

;.X,- : £ ,qq .nqO) i•

i

<:

Cal.App.4th 492, 504.)
?■ 77 :K70(l,)7.7 £'l; 3,;i ’-g i■ .V.' 7 7; :j -7/,

Ihe tact the jury convicted Sanchez of premeditated first
r

,,.7" 777- V. ; 77. 7'7W77 7: D3'ti7 UiL.iCpdj.O 1.U 10, '
degree murder does not make the error harmless because the jury

. :,i d";.n ru'-'" ,.:7V l j
was not aware ot the legal significance of imperfect self-defense/

detense ot another to premeditation. Also, a finding of
.. . • ' • : a-.7'"l SU;7y'. • 0,:

premeditation was hardly compelled. This could have been a
7" ,77. ! ti i 77. .; r I,.7 i.| •

\ : .! U. 7• :>

3 Chapman v. California (1967) ;38:6 U.;S;T8

4 People v. Watson (1956) 46 Cal.2d-81g :i- 7 . J



* "v»*

spur-of-the-mbme’ht'Vhobtirig, intentionarbut not deliberate and , 

premeditated. ' (See 'People v. Gunder (2007) i51Cal.App.4th 412, 

423-424; People V:' i?am15)'189''Cal'.App.4th? 1483, 1488.) 

'’RfeVi’&W* shoulcf tfidrefbre be'grant'ed. ^
: : j [t.*-Mr'fl;

Question 2: The Trial Court’s Refusal to Instruct 
'-the; Jury on Voluntary intoxicatioiii

m h[ <f
The trial court refused to instruct on the principles of

. ■ d! ... }.■■ ,r.r> . " '• ’ >■ 1 ■ •'

voluntary intoxication. (8-RT 1164-1168, 1185:1189.) Sanchez
• ,r<u‘' '• - V O90>;'rr.'u-;; } •: ' . v- - rv < -i.
argued on appeal the trial court prejudicially erred in refusing to

IP- -‘S V mdiO'i - ’. : • \ •. . ri J
give the instruction because evidence of voluntary intoxication is

admissible with respect to the actual formation of a required
- q-A.jr;0 :b =92V;:mj c -va- y ; '■ ■•:«!.* v/ op r ?.r ’
specific intent and there, was .sufficient evidence to warrant the 

,!.«• iov.Pr-n c:i gfidoh -io! ’ b<--; >■ M l .*. ■
instruction. Sanchez further argued,.the error deprived him of his 

<: v.r t ?..»!•• ydlgn-r l sYm., : -(]■>
constitutional right to due. process of law. (Cal. Const;., art. I, §

■u; dnv vidai s<.mOr.uYn o.v- Y- ""J ± i /
15; U.S. Const., 14th Amend.) The Court of Appeal rejected the 

• or,':'/ .viu!,oMeYys s:d m yyp , Y ' • • o ..v Y' 9 
argument, ruling the evidence was insufficient to warrant the 

2 (£86/) usiuSo‘0 .u o.-qo ■ 0 ,J b';.m t ■. '-Y'd c-
instruction. (Opn. pp. 21-24.) , •> •* qq.v-.

Review should be granted because both the triaLcourt and
•;) i v.\ lo hecrorv m •'* ••• / Y ■

the Court of Appeal erred in their assessment.of the evidence.
r i-K-• usy-w. 'Y: ■•i.rYT'iJ voor!.? y./fsev; v. r. HYi;"f 93'Py-

On request, the,, trial court has. a duty to instruct on
ip'.c.'--bo-- V:>i i roqp.u lo opiTYYiny.o .v.;:n ■' ■ yyo *

voluntary intoxication. {People v. Castillo (199.7) 16 Cal.4th 1009,
• 'trnhrrL s .oai.A ;•" :m.j o • .. '

1014; People v. Saille 099.1),54 Cal.3d 1103, 1119.) .
•i./'-o : ori Au .o oi;ii .ir-r, rvyro ' ' ■ v ,Ji ■ ■■ r:

Pursuant to Penal Code section 29.4 evidence of voluntary 

intoxication is admissible with respect-to the-actual-formation of 

a required sp.ecificihtehCv (§ 29.4i Subd.' (b); People v. -Mendoza 

(1998) 18 Cal.4th 1114, 1124-1126.) •I iVO!

©



Voluntary intoxication can be used to negate an element of 

the crime that must be.proven by the prosecution. (People v. 
Visciotti (1992). 2, Cal.4th 1, 56-57;; People, u. Reyes (1997) 2 . 
Cal.App.4th 975, 982.)

P.ertinent to,the,.cr;ime,of murder-charged here, section 29.4.. )

subdivision (b), permits evidence of, voluntary 'intoxication, on the 

question of whether the defendant “formed a required specific 

intent,., premeditated,” “deliberated,” or “harbored: express, 
malice aforethought.”, (People v, Soto (20.18), 4 Cal.5th 968, 975.)

Contrary to the Court, of Appeals ruling, there- is sufficient 

evi^n?® to warrant- a voluntary into^ieutipn jury instruction
L'Cti

on
: fhe question Qf^hetber Sapcbez ,fQrmed\a^,eq.uited,spucific 

intent,” “premeditated, >> (ideliberated,” or jharboimd lexers ss1 
mafe aforethought”, as permitted by;£aM}rnia.law

,; Alfredo told the undercover, deputies that he and. Sanchez 

were.sitting ,and drinking in.tfee qar shortly beforethd altercation

•i.

that led to the shooting. . (Aug.CT l.aO^RT 1022.)
Alfredo said they were, drunkit(Aug,CT l:b2T,163r S-RT 10.70-1071 

, 1R7fiian^ $at ^nqhaz;W9M#^P; iOllb^na^ ,(Aug.CT 1j62:-163, 
173; %RIV1077).. Alfredo stated ho “was :re.a:lly fucking drunk.” 

(Aug.CT 199; 8-RT lO.70..;)cAlf:jfpd$&d@0iiiai5iila.w.'wife>: EaMcia 

. confirmed that he returnedhomeiyery-drunk after tthe incident 

and said that he was drinking, with Sanchez • and. that .Sanchez 

was asleep when some “guys” came by; grid wanted to-pick-a fight 
.with them,.(8-RT 1089;-1093, 1096,11Q2,).,,;

)

O

r f -
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V.-' >.<■:

• N.D. and1 Sanchez confirmed. Sanchez’s beer consumption to 

. some extent. N.D. stated that the men who confronted him and 

Lop'ez had beer bottles in their hands; (5-RT 648; Aug'.CT 108-
109, 113, 123.) In turn, Sanchez told his roommate Luis that the 

men. he and Alfredo 'enc6untered'weie:‘hugging” them for beers. 
(7-RT 881-883, 887, 891.) - 1

In its totality, this evidence circumstantially demonstrates 

that both Alfredo and Sanchez were drinkihg beer and1 were 

intoxicated at the time' of the fight that resulted iti the deadly 

■••• shooting.' 'Alfredo’s ‘Statement that they were “drurik” and that
' / iSanchez waS “asleepMi Ih: the earedh be reasonably interpreted as 

evidence1 that !Sandh%Tz: was rp assed but; drunk in the carJ shortly 

before- thteincideht.'10
In .deeidihg!iyhtetherrto 'givea'jury instruction, the trial 

. court’ must ;view> thW:evidenceihrthe light mo'st favorable to the 

1 • -; v defendaht'drid inhkf resolve dioubtshe to the sufficiency of 

. " evidence'4h the^ defehdant’s favdf. *’ (People u. King (1978) 22 

1 o. EMriqu'kz fl977) 19 0^.3^221^28.)

Likewise,'Wn'appeal the-evidence must be Viewed ih the light 

• most favorable' tb^thehmitte^jury instruction^ (People v.' ; 
r Tufiingd,supra,i21"- Gal.4th at-p.-944.)

: Fdr-the.:aboye> reasons; -contrary' to the Court Of Appeal’s 

opinion,' the ^rial - court'erred ih refdsing to give the Voluntary 

intoxifcdtiohjtify instruction;

•; ;....... • •::->h ' /-

S.- *.

‘ • J!

• r •r

;i

Because the instruction on -voluntary intdxication was 

necessary to enable the jurors to decide the crucial issues of the

;

i



mental' state required for a first degree murder conviction, the 

error violated the due process guarantee that requires the
’ - • ■ . .. «• •- • . ' *• • : i 1 j, ' .■ • '.t :

prosecution in a first-degree murder prosecution to prove the 

required intent and mental state (malice, deliberation and
" S. f'O . ' i; : J i. ' ; u • ’ : •'

premeditation) beyond a reasonable doubt.
;i 1 . i: ■ ‘ ! : ■ ‘ ■ i.... ■ . . L ■

Furthermore, because the evaluation of the events 

preceding the shooting and determination of, what type of 

homicide Sanchez committed was a factual one for the jurors, the
error affected Sanchez’s constitutional right to have the jury

■■■ :.:.s r '.v •- ■. ■■ -ns ,j, ..tv .'
determine every material issue presented.by fhe, evidence (People

.1*. ’ . . -U- ,. **., • .‘It ‘ .t.1 \ ,* t' 1 . S’ .

v. Hedgecock (1990) 51 Cal.3d 395, 407-409),,to resolve disputed 

factual issues, to weigh the evidence, ancj( tp draw reasonable 

inferences from basic facts to ultimate farts fright, v.. West 
(1992)r505 U.S..277, 29,6-297; Mathews v. United States (1988) 

485 U.S. 58, 64-65).
\

rv.c - 7^ :0 iuha.b.u.rTq in's7r- >■::3

The error was prejudicial fqr the. reasons, stated in Question 

i, above. A propeiiy instructed jury could reasonably conclude

that Sapchez,was very intoxicated at the time of the,incident and
that his intoxication prevented him fronji deliberating and: 
premeditating the homicide mtd/or noting with expres? malice 

afprethought.
Review should therefore be granted.- ' .qrr 7 l .VVi-oq-.?. ,.r;>sv. 7

;

t '.

ob;.::; T!sV'.( ‘it; >,■ ii.: ,> i:,...:..'si-'. j'.ni•■c r*.lx

/ ■ 'sOi /;;: ;rrv- 3C '•

',3l . ...
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Question.3: T?he Jury Instructions on Self-Defe%se
Provocation, and Sudden Quarrel/Heat of 
Passion Voluntary Manslaughter Were 

: Prejudicially Incomplete and Misleading.
,.0 W-'Ui i , T',. !•banchez argued on appeal the jury instructions

* i • ' -* •» t • p *' ; , ,■«* f ' j’ _ 1 <”. i ■ •', ,* »

defense, provocation, and sudden quarrel/heat of passion 

voluntary manslaughter were prejudicially incomplete" and

i

■ P,

: i • *

on self-

?•* - .• .*
misleading. He farther argued that fhis jury instruction error 

depriveddiim oiHiis constitutional rigiit to due processof law.
... • r>... • i’ , ( " ^ C i'i.-l !o- '■ ‘ "r<

(Cal. Const.’, art. §15; U.S. donst., i4th Amend.) The Court of
Appeal'iiejected tlie argument,' concluding there was no error.

.Ir iz'j 1 3 (>'• l,i y.'or.•■yg.HK .
t.’

f

(0pn.:pp.;:24-'30:)
Review Sliduidiie granted because'the'triarcouri:'and the

.}■ .

!.a
t.

ave a sua’sponte cluty to instruct tlie jury 

the general principles of law relevant to the issues raised by the 

J’ evidehck, i.et','' thbse’pfihcipies closely arid openly connected with 

tii<?ciourt,' and'JwhicH 

undersihnclirig; of¥tie'case.f (People v. '&ovarrubias (2016) 1 

Cahdth 838, 873.7''This'cluty required the trial court to correctly 

ihktM6tWe,jhf^i6hWikpiiii^i^te'defehses'ahd"lesserihciud'fed

Tnitfc^urf^Hi on

are necessary for the jury’s

offenses, including the defense “theory of the case’.”' (People v. 

Breverman, supra, aVpp.

Here, the trial court instructed the jury on the general 

principles of homicide (CT 134 [CALCRIM No. 500]), first and 

second degree with malice aforethought (CT 135-136 [CALCRIM 

No. 520]), willful, deliberate and premeditated first degree



murder (CT 137 [CALCRIM No. 521])., self-defense or defense of
.. .»■ . ; ' :• -

.. another (CT 143-144 [CALCRIM No. 505]), and the lesser 

included offense of sudden quarrel/heat-of-passion voluntary 

manslaughter (CT 141-142 [CALCRIM No. 570]).
Under the facts of this case, these jury instructions 

incomplete and misleading because they failed to instruct on the
principles of self-defense in a situation where, as here, there is.

•„ ' ■*

evidence of an armed attempted robbery, battery or assault, or 

battery with hands committed by the victim in,response, to which 

the defendant resorts to the use oLa firearm.
First* because there is evidence that. Sanchez resorted to 

,the use of a firearm in response to an attempted arme.d robbery 

by N.D. and victim Lopez or an assault and/or battery with hands 

or fists during which N.D, brandished aLr-pan/b the trial court 
-had a sua sponte duty to instruct on the right to defend personal 
property, assault with hands or fists, apd on the use pf a deadly 

weapon in Response to such cri.ipes. Thesp gidppiplespf law,are 

contained in CALCRIM No. 3427 and CALJIC Nos.;9.08 and 5.31. 
Second, in order for the jury tq fully and properly evaluate
•"U. i •: • .. * i .. ^ .i '■J1:.-. i ± :>■

N.D.’s and/or victim LQpez’s:copduqtjdp^ingrtheir altercation with 

Sanchez and Alfredo, .the triaLcourt shoulcj have defiped for the 

jury the legal elements of assault and assault, by means of force 

likely to produce great bodily injury.,, as set forth in CALJIC ,Nos.
, . ■■ . ■ ;(M- ‘.'-'if :\;i-.-j'- .?■ :j f.. \ oil:.; ■■ • -:; u :\u.

9.00 and 9.02 and CALCRIM Nos. 875 and 900. The word ,,V;v:• • A-- r..''.--; -,.v. vrn '..i.-.:
“assault” is not .a word of common meaning apd an instruction-, 
giving the legal meaning of the term must be given sua sponte.

were
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.it. r> - •/(People X). McElti£rrf(l98Zy 137 Chl.App^d 396,' 403-404!)

Third, in light of the' evidence of a fistfight'or “brawl” before
* 1 _ , y ^ '

the- shooting, "the. trial cbUrtkhduldhave instructed the jury on 

the law of battery, accbrdirig tb CALJlC Nos. 16.140 and 16.141 

and CALCKMNos: :925 ahd 960.
• '‘Fourth, because there was evidence of prbvbking !
............ . ^ ^ , -v *1 * -?r. * f{ r . f'

stateftients" prior to the fight and shooting, the trial court should
have lhstfuctddlhat'in-suiting words alone are hot justification

: for ah a’ssault or baftbry. Thih1 well-established principle of law is

contained in CALJIC Nos. 9.11' and' 16.142.
'Fifth,'tKe trial'1 court should have instructed on the effect of

prhvd'Catibn 'oh' th& 'degree bf^murder according to CALC&M llo. 

a> '522 r";A 'F * '-clbris ihcvt; :> .'“e-.

). •f

s

or.1! .

• !Thdse)ufy lh.s^hctibns' Were'heCess'ary'to enable the jurors

‘to'evMhkte'ahdhehMb'xhe Crhdial'ishues in this case. The trial 

'cburilherefoife’had a^iia Spbnte' duty to give them." (people v '. 
Pibfd{i%8T)WtSdlWh333, 3o4; 'People v\ Quach X^mif liQ 7 

■Cal.'Aph.h^h '294,^6h')' ihdhhd!'juf6fhare not ekperts in legal
* *>:

■ bfiiicipleb and fhey “must be accurately2instructed in the law.

Ih "deciding ^bbthef' to give"! 'jury'instfuctibn, thUtridl 

coUrt! mu's't ‘‘view tfeh^d&hce' iri ‘tfehlight’ most'favorable to the 

defendant' arid rhiist' fes'oNe'dhubts ks "to the sufficiency of 

the liefendaritV favor. (.People v. 'King, supra, 22evidence in
CaL3d a£ p. ‘l5; People v"Enriquez, supra, 1.9 Cal.hd at p. 2'2§.) 

Likewise, on appeal 'the'evidence must be viewed'in the light !

<§>



most favorable to the omitted jury instruction. (People y.
Tyfunga, supra, 21, Cal. 4th at p. 944.) ,r

Here, based on. the totality of the evidence, a fully and 

properly instructed jury conld reasopablyxonclude: (1) that 

Sanchez was. justified in resorting to the use of-’deadly force in 

self-defense and/or defense of Alfredo; (2) that although, the 

provocation and sudden quarrel or heat of passion were 

insufficient to reduce murder to. voluntary manslaughter^ they 

sufficient to reduce murder from first, degree, to second,. 
degree; or (3) that Sanchez’s actions amounted bo imperfect v 

self-defense and/or imperfect defens,e o.fanother voluntary 

manslaughter rather than murder ;(soe,^uestion 1, aboye)
, Whether the above-listed instructional omissions are; ', 

considered individually or jointly, theyr-esulted in incomplete and 

misleading jury instructions which allow,ed,the jury to presume 

that N.D. and Lopez were acting lawfully,and that Sanchez was 

not entitled to use deadly force in response to the attempted 

.robbery and/or physicalalferpation by. the victim, The above jury 

Instruction omissions effectively removed Stanche.z’s defense of 

self-defense/defense of another from, the jury’s consideration. . The 

omissions also removed, from .the jqry’s .consideration, the le 

included offense of sudden quarrel/heat of :passion .yoluntary 

manslaughter.

By failing, to. give the above listed jury, instructions,, the, trial 

court failed to adequately inform the jurors on the law governing 

the case to the extent necessary to enable the jurors to perform

*
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their function. {People lv\McCleod (1997) 55 Cal.App.4th 1205, 

1216.) It is well established the trial court’s instructional duty is 

not'always satisfied by a mere reading of wholly correct, 
requested jury'instructions.' (People v. Sanchez (1950) 35 Cal.2d 

522, 528; Pedple v. Reynolds’(lr9S8) 205 Cal.App:3d 776,' 7790 

The error violhted the federal constitution's due process 

guarantee that requires the prosecution to bear the burden of
proving the absence of self-defense/defense of another beyond a
reasonable doubt. (:People v. Martinez (2003) 31 Cal.4th 613, 
707.) The error'also'violated the due process guarantee that 

requires5the prosecution in a mtirder prosecution to prove tlie
absence' of suddeh'q!ddri’el/heat of passion (or imperfect

a'reasonable doubt.self-deferi(se/defehse18f:!dn6ther) beyond a'

(Mmahe^vrmWuPi^l^42^ 708-704; People
' ok ir

>ru v. Rios
s

(2000)'23 Cai:4th 45^60, '462'.)'
■ ' 'Moreover, bdcad'se the1 evaluation of the events preceding

- the'shooting d'hd 'deteFffiiha'tion 'df'what type of crime Sanchez 

’ committed wa'S'S' fabtU-dl ohe'fdr the'jurors,' the incomplete and
.'i

misleading ihsfrtiejnens^affbcted^Sknchez’s
have1 the j'uty:ffeteirnkin'ehvery''material issue presented by the 

evidence (People u. ’’Ptedgecock’ supra,*Si Cal.3d at pp. 407-409), to 

resolve disputed factual issues, to 'weigh the evidence, and to 

draw reasonable inferences from basic facts to ultimate facts

constitutional right to

r ■iWright’\)l West,‘hupra, fetf5TJ'S.'kt pp" 296-297VMathews u.
'Uhiied-Sidtes; supra', 4r85 tf.Siatpp. 64-65)'. ■ vJ

■ •(.- :s \ i

to



The error was prejudicial under the federal Chapman test 

and the state Watson test for assessing prejudice. Sanchez’s guilt 

was contested and was susceptible to dispute. (Neder v. United 

States (1999) 508 U.S. 1, 19.) The prosecution 

circumstantial (People v. Quarter main (1997) 16 Cal.4th 600 

621), and was not so “overwhelming” that the jury “could have 

had no reasonable doubt” (People u. Williams (1997) 16 Cal.4th 

635, 689-690; People v. Harris (1994) 9 Cal.4th 407; 431).

The jury had reasonable grounds to reject the prosecution’s 

case because there was substantial evidence from which the jury

case was

9

i

could reasonably conclude that N.D. and Lopez-were the 

aggressors and that the shooting occurred in self-defense or 

defense of another. There was also substantial evidence of a 

sudden quarrel and heat of passion.'‘In&eed; the trial court :: 

instructed the jurors on provocation. A .properly instructed jury

•:

could therefore find the crime committed was voluntary

manslaughter rather than murder or second degree murder

rather than first degree murder. ' ?.* -

Moreover, as pointed ouf by defense counsel in her\

arguments to the jury, many of the prosecution witnesses were
• ■ 1 _ i ■■ . • ? ■.

credibility-challenged and their testimony and extrajudicial

statements were suspect. >

Additionally, the error is prejudicial for the reasons set 

forth in Argument I, ante, including the lengthy jury 

deliberations and the jury’s request for transcripts of the 

recordings played during the trial.

•l *
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CONCLUSION

The petition for a writ of certiorari should be granted.

(^)|zlA>Jbo <5^00 cM£Z-Respectfully submitted,
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