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"IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIdRARI

Petitioner respectfully prays that a writ of certiorari issue to review vthe judgment below.

OPINIONS BELOW

[ 1 For cases from federal courts: SASE MO 3122-Cv-0192~ GpC. -KSC

The opinion of the United States court of appeals appears at Appendlx to

.the petition and is

[ 1 reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[X] is unpublished. '

3 '_", }
The opinion of the United States distriet court appears at Appendlx
the petition and is . -

to

[] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

[ T For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the _ court -
appears at Appendix to the petition and is

[ 1 reported at ; O,
[ 1 has been designated for publication but is not yet reported, or,
[ 1 is unpublished.




JURISDICTION

[ 1 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was 3~27-~2M CoA DENIED DISTRICT covpr [ AQTHCIR 01 23 -55033

DQ No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition 'for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

1) To Review Tre Denvial OFAw APF Lieavion for CerTiFicaTs OF
Appertasiliny By A US, CourrOr Appeals U.S. V. Heons 524 US, 236

2) To Determne Tt Deviall O Benmionees (U8 .NEB1a58)
CoustimunoPal Riertrs |

[ 1 For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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US . DISTRICT COLLRTS DET 51N DENYIME PETITI SMIERS CORLT OFF
HAGEAS CORPLS 7D CERTIFI CATE OF APPERCARILITY YO THE Ksrasnd
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18
19
20
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24|
'||Recommendation (“R&R”) pursuant to 28 U.S.C. § 636(b) and Civil Local Rule 72.1(d),

25
26
27
28

STATEMENT OF THE CASE

1. INTRODUCTION |

On February 9, 2022 Petitioner Orlando Sanchez filed a petition for Writ of Habeas
Corpus pursuant to 28 U.S.C. § 2254. ECF No. 1. On June 29, 2022 Respondent Neil
MecDowell filed an answer and opposition to the pétition, ECF Nos. 14 & 15, and lodged
the appropriate state court records, ECF No. 17. OnJuly 22, 2022 Sanchez filed a Traverse.
ECF No. 21. On October 3, 2022 Magistrate Judge Karen S. Crawford issued a Report and

recommending that the Court deny the petition. ECF No. 23. No objections were filed.

@ C 22-CV-0192-GPC-KSC
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Jordy Lopez died during su;gery in a'San Diego hospital after being shot in the back
on October 15, 2016. Id at 2, 5-6. Lopez’s friend, N.D., was wi;ch him the night of the
shooting. Id. at 2. N.D.’s version of events was that he and Lopez were walking to N.D.’s
cousin’s house in Linda Vista when two men in a small, white SUV passed by them. Id.
at 2-3. The SUV’s passenger was staring at them aggressively. Id. at 3. N.D. then saw
the SUV park across the street from N.D.’s cousin’s house, and the two passengers went
into the courtyard of an apartment complex. Id. at 4. The SUV passengers came outside
with three or four other men—some of whom were holding beer bottles—and the passenger
who had been staring at N.D. and Lopez began taunting N.D. and Lopez in Spanish. Id.
The group of men then started an unprovoked fight with N.D. and Lopez, during which
N.D. was knocked to the ground shortly before he heard multiple gunshots. Jd N.D. saw
some of the men flee from the shooting in the white SUV before he discovered Lopez lying
on the ground. Id. at 4-5.

- The poiice arrived on the scene and interviewed a dying Lopez who told them there
was no reason why anybody would want to shoot him, but that he had seen “suspicious”
people in a car, specifically two men in a small, white SUV that had been driving slowly
on the street. Id. at 5. Two other percipient witnesses who lived near the scene of the
shooting testified they heard gunshots immediately before seeing a small, white SUV
(which one of the witnesses identified as a Scion XB) speed away from the scene. Id.

Another witness, Luis N., testified he had been Sanchez’s roommate and Sanchez
had at one point in the past driven a white Scion. Id. at 7-8. He testified that Sanchez
admitted his involvement in shooting Lopez to Luis N. sometime in November or
December 2016. Id. at 8. Sanchez purportedly explained the shooting to Luis N. in more
detail at a later time, saying two “Cholos” had been “bothering” or “bugging” Sanchez for
a beer; that Sanchez had seen “something chrome” flashing under one of the “Cholo’s”

shirts; and that Sanchez then left the street, went to the apartment complex where he lived
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at the time, retrieved a gun from his room, came back to the street, and shot one of the men.
Id. at 8-9. Sanchez told Luis N. he had been with his friend Alfredo, who also went by the
name of “Billy,” on the night of the shooting. Id. at 9.

San Diego Sheriff Department detective Manuel Heredia testified about an
undercover operation in San Diego jail during which deputies solicited information from
Alfredo. Id at 11. Alfredo told deputies he had been with Sanchez on the night of the
shooting, both of them were drunk and high, and there had been a “brawl” during which
Sanchez had shot somebody. Id. at 11-12. Alfredo’s wife, Patricia C., also testified at trial
about Alfredo’s version of events from the night of the shooting. See id. at 13. According
to Patricia C., Alfredo told her that he and Sanchez had been drinking the night of the
shooting; some guys “wanted to start a fight” with them while Sanchez was asleep in the
car; and Sanchez responded by going back to his apartment, getting a gun, and shooting
one of the men. Id. To her recollection, Alfredo never mentioned anything about one of
thé men potentially being armed prior to the shooting. J/d. After hearing this and other
evidence not germane to this Petition, the jury convicted Sanchez of first-degree murder
with a firearm enhancement, and the Superior Court consequently sentenced Sanchez to
“three years plus 50 years to life in prison.” Id. at 2.

B.  Post-Trial Procedures

Sanchez appealed his conviction directly to the California Court of Appeal. ECF
Nos. 1 at 2;:17-21. Sanchez’s direct appeal raised and exhausted the same five grounds for
relief he asserts in this Petition.l See generally ECF No. 17-21. The Court of Appeal
unanimously affirmed the judgment against Sanchez. See id. at 33. Sanchez then
petitioned the California Supreme Court for review. ECF No. 1-2. The Supreme Court
rejected his Petition without comment on February 10, 2021. See ECF Nos. 1-3; 17-23.
Sanchéz timely filed this Petition on February 9, 2022. See ECF No. 1.
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Sanchez has also filed a Petition for a writ of habeas corpus in the California Superior
Court alleging ineffective assistance of counsel and insufficient evidence to support the
conviction against him. See ECF No. 1 at 3. These claims have not been exhausted in the
state court system because Sanchez did not raise them during his direct appeal. See ECF
17-23. Thus, Sanchez may not raise them in this Petition. See King v. Ryan, 564 F.3d 1133,
1138 (9th Cir. 2009). Any subsequent federal habeas petition based on his ineffective
assistance of counsel or sufficiency of the evidence claims will be barred unless Sanchez
shows either an intervening, retroactive change in the Supreme Court’s constitutional
doctrine, of new facts that could not have been discovered with reasonable diligence and
which “if proven and viewed in light of the evidence as a whole, would be sufficient to
establish by clear and convincing evidence that, but for constitutional error, no reasonable
factfinder would have found the applicant guilty of the underlying offense.” 28 U.S.C.
§ 2244(b)(2).

If Sanchez had filed a so-called “mixed” petition alleging both exhausted and
unexhausted claims, he would have had the opportunity to request a stay and abeyance
pending the exhaustion of his unexhausted claims. Rhines v. Weber, 544 U.S. 269, 275-
76 (2005). Sanchez initially suggested he would seek a stay and abeyance. See ECF No.
1 at 5. He subsequently elected to exclude his unexhausted claims from this Petition
because they would cause “delay.” See ECF No. 42 Accordingly, this Court will address
the merits of the fully exhausted claims.

2 This Court has no obligation to advise Sanchez on the wisdom or folly of his decision to
gamble a procedural bar to habeas relief for his unexhausted claims against the expedience
of proceeding only on his exhausted claims. Cf. Pliler v. Ford, 542 U.S. 225, 233 (2004),
Robbins v. Carey, 481 F.3d 1143, 1148—49 (9th Cir. 2007).




A jury convicted defendant Orlando Javier Sanchez of first degree

murder of 23-year-old Jordy L. (Pen. Code,l § 187, subd. (a); count 1), and
possession of a firearm by a felon (§ 29800, subd. (a)(1); count 2). In
connection with count 1, the jury found true the allegation that defendant
intentionally and personally discharged a firearm, and proximately caused
great bodily injury and death to a person other than an accomplice. (§
12022.53, subd. (d).) The court sentenced defendant to a total term of three
years plus 50 years to life in prison.

Defendant on appeal contends the court committed error by refusing to
instruct on (1) the lesser-included offense of voluntary manslaughter based
on imperfect self-defense or defense of another; and (2) voluntary
intoxication. Defendant further contends (3) the jury instructions on perfect
self-defense, provocation, and voluntary manslaughter based on a sudden
quarrel/heat of passion were prejudicially incomplete and misleading; (4) his
conviction must be reversed under the cumulative error doctrine; and (5) the
imposition of various fines, fees, and assessments without a finding of ability
to pay violated his due process rights. (See People v. Duefias (2019) 30
Cal.App.5th 1157 (Duefias).)

v As we explain, we reject these contentions and affirm the judgment.
FACTUAL OVERVIEW

N.D., a documented Linda Vista 13 gang member, testified he met
victim Jordy while growing up in the San Diego neighborhood of Linda Vista.
They became good friends and hung ouﬁ together, although Jordy was not in
a gang. N.D. and Jordy were together on October 15, 2016, when Jordy was
shot and killed.

1 All further statutory references are to the Penal Code, unless otherwise

noted.
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Although at the time of trial N.D. could not recall many of the details of
Jordy’s killing, about five days after the 'silootirig N.D. was interviewed by
San Diego Police Department detectives including Jesse Zaldivar, which
interview was recorded and played for the jury. A transcript of the interview
was included in the record.

Detective Zaldivar had known N.D. since about 2011, when the
detective began working in a gang unit. N.D. at the time of the interview had
been arrested in connection with an unrelated crime. N.D. initiated the
contact with police a few hours after Jordy’s shooting.

N.D. testified that neither he nor Jordy had any sort of firearm or
weapon at the time of the shooting; that he had never seen Jordy carry a gun;
and that, prior to the shooting, the two of them had walked to a middle school
in their neighborhood and sat on some steps. Although N.D. had gotten
“high” the night before and had not slept for three or four days, N.D. testified
he and Jordy were not drinking or getting high together on the night of the
shooting. Instead, they were just hanging out and talking. At some point
well after midnight, they left the school and started walking to the nearby
home of N.D.’s cousin M.L:

As they Were walking on Morley Street nearing M.L.’s home on
Comstock Street, they saw a white car drive by that N.D. later identified as a
Scion XB. Two men were inside the car. Neither N.D. nor Jordy recognized
either of the men.

Despite the fact they said nothing to the men in the car, N.D. told
detectives the man sitting in the passenger seat started “mad-dogging” them.
Concerned by the passenger’s behavior, N.D. also told the detectives that he

and Jordy paused on the sidewalk after watching the Scion turn right on

(i

Comstock.



+As N.D. and Jordy contintied walking, they saw the Scion had parked
on Comstock, across the street from M.L’s home. “N.D. told detectives the -
two men got out of the car and appeared to go into a “courtyard area” of an
“apartment: cqmplgzx.v' N.D. gnid Jordy thenrwent to'the front doer of M:I4s
home, but found 11: locked. " . . cp0 seewd e amele e st
e About.two minutes later, the two men, along with: three or four-other:
men, came.back outside holding beer bottles. -The man Who hadrbeen sitting -
in the passenger.seat stated to .N\._D. and J ordy,»‘i@ue,ggay?ﬁ.Q—ue{,»guey?{? which
N.D. stgtegig.rpea:r;tr ‘}tht’s} up fo0l?” N.D. did: not. helieve any. ef.the men were
gang members, estimated they were all in their 30’s, and deseribed them as
being ! palsas;’ 2 B Y B R R SRR l TS L b e
Suddenly, the men “jumped? N.D:.and.Jordy. Prior to being jumped, -
N.D,-,- testified -neither he nor Jordy had-said‘anything to the men to.start the
fight.;, N.D. also had not-flashed anysgangisigns:orfhad otherwise attepted
to engage the men. N.D. blamed the incident on the:pdssengeriof the Scion;™
who, according to,N D.;had-instigated it first:by “mad-dogging” them as they
walked ac,n:d;SQQO;fhlfdf by. later confronting them on thestreetsivicag ~ o »L oy
N.D. _,a,vir‘lv(;lj Jordy:initially fought side-by-sidé,urnitil-N. D was kriocked to
the ground. “N.D.estimated the fight lastedino moxe:than aminute. During”
the fight, N.D. heard-a’ gunshot;.and; aftera e;s.hort,s:pause,r::atslééstfone‘n’aore
gunshot. atgsaera g gt UL e
- Immedjately after the gunshots, some:df the-men:involvéd in the fight
left in the Scion, while others ran- away. -Before hearing:thé'gunshots, N.D.. -
told detectives none of the;menifrom the car orthe apartmert complex said: -

anything-about a-gun, mor did any. of them brandish:a‘weapon:. If.they had;:

2 Detective Zaldivar testified that a “paisas’ was-a- “slang or a derogatory
term that is. used to describe a Mexican National, as. .opposed to someone born
in the United States who was .0f Mexican-American decent.”



N.D. said he and Jordy would have backed-cff:- After the gunshots, N.D.
called out for Jordy, then saw him lyihg on the sidewalk a short distance |
away. - e Lt SR .

- Before leaving the scene'of the shooting, N:D. went to'a car parked near
where Jordy had been shot and broke one of its windows. N.D.'believed the"
personwho owned: that car lived in the apartment complex where the'men
had been partying.. N.D:waited for the car’s ownér to come outside, hoping-
he or she had knowledge egarding who may have shot Jérdy.3 ' o |

* Police arrived at about 4:00 a.thand found § ordy':liyihij:bn'ithé’ grou-nd;j
An officér activatéd his bédy-worn camera’ Wwhich video was played for the
jury, and a transeript of which was included in the record. J 6fdy~ told police-
he heard.z clicking sound, then!startetl running; and realized he-had been
~ shet in the back. Jordy cldiined he wak-“finé,” but the transcript from the
video.shows he'was strugglingte breathe; as police implored Jordy to “stay
awake” and “[kleep talking.? x i e e T

.+ . JIn.:response to-further questioning, Jordy stated he had not “claimf[ed]
anything,” implyinghe-was not:in d.gang; had no reason whyanybody would
want-to shoot hin} ahdihad been/waitingnear a stop sign because he'saw
“guspicious”: people in a'car: Jordy also statéd-thé car had been * drlvmgi:"s‘l’ow
up and down” thestreet:past them. Jerdy described thewcar as a: “small?
“white SUV” with two occupants.

< Paramedics transported Jordy to thethospital, where he later died
during surgery:. Forensic:pathologist Jacquelyn Morhaime testified she"
conducted an awiopsy of Jordy, who sustained a gunshot wound to the Fight-

side of his back;.consistent-with an entrance wound.: The bullet then traveled

3 As 1t turned out the man Who owned the car Wlth the WlndOW broken
by N.D. had nothing to* do with Jordy’s homicide. BEEE SR s
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through Jordy’s body, perforated his interior vena cava, which is the largest
vein in a person’s body, and hisdiver, and exited hig body without perforatmg
the heart. According to Dr. Morhaime ,thesé injuries catised’ 81gn1flcant
bleeding, leading to Jordy's'‘death!’ . w50 ¢ e rr e

Aureliano G. testified he lived oh Comztock at the tims of the shooting.
Aureliano had'just gotten offiwork arnd was eafing his bréakfist when e
heard people outside arguing in Spanish. Aureliane in'résporise raised his
curtain and saw-three men standing in the middléof tHe streef “He next
heard one of the men twice aggressively yell in EnglisH, “You faekedup -
homeboy,” then two gunshots. ‘Aureliano saw two'hiei riin*to What he
described as a white SUV, and another man run in a different direction:
Aureliano watched tthe: SUVidrive offsri "« ciargans o 100, 5 g =

+Anotheriwithbss,Stevern N, testified he!wis living with his -0 <ant o

grandmother-on Morley Streeton the night ¢f the'bhobting whéf hé wag: 9«7
awakened by thé'sound-of a: guhshot; wAfter'hearing-the gunshet  Steven '+
immediately ran outside and, from the porch area, lookéd dsWi Comstoak” =
Street.and watched a “white box-ciibé ey speed 6fE? whidh Stevé identified
as a Scion’' XBi::Steéven noticed thé Séion Had tintddr ’Wﬁndows 5nid wad mlssmg
a rim:on its back left'tire.:.A short: time later, ‘Steven Saw & ma_n“h’e"lpmg U
another man; who was.limping, to.anaréa neaw somepalnitregd: T 00

As noted, Detective Zaldivar and another'detsetive intervidwed N:D:
five days after Jordy’s:October 15, 20 £L16‘--?n"-1ur&e’r,i'fwdﬁ}i?dét’ec'?t‘ivfe‘s'-é‘ojndldbt'ing a
follow-up interview about a:yearlater. Deteective Zaldivar téstified that the -
statement:by the passenigerin the Scion of “Quis giey P mbant’ “What'¢ up,
punk?” “What are you looking at?’; and thit ‘mad-dogging” anothér'person’

means;to “star[e]” that person down, as if to “challenge? that person.= !



Detective Zaldivar{t‘e;étiﬁ;a N.D. dui‘ir'_igfghe October 20 interview was
concerned about being labeled a “snitch” or “rat’.for talking to police.
According to. Detective Zaldivar, a.gang member WhO"‘snitches” could be
kicked out of the gang, attacked, or even killed, -Detective Zaldivar.at notime
offe;ed N .D. any promises, benefits,or deals for 1aformation regarding
dJ ordy_’s!l«'?ﬂliing., Detective: Za}:lid_iyar at trial confirmed many of the details-N.D.
had proyided during his-October. 20 interview with detectives.: -

At the scene of the sho,oting:, police' found an expenrded»?sh‘e'll casing’in-
appeared..to b,e-.,g rggeptly .d;sp_osed_ of heer bottle.. These items were - -
impounded., - e i L s om0 aandy a0 b

Using a computer program that maintains DNA: profiles; testing from:
the beer bottle was traged:back; to DNAma‘tching.Alfredb N.. Alfredo-was
arrested gn April 11, 2017, fonicharges unrelated to this case. Alfredo -* ' -
admitted o.wni-ngs'a ,White _~Sm~0n¢;inf0ctoberz2.0'16:,':'an'd selling thé car sometime
thereafter to defendant.innt ooy ror il o e '

,»DNAfrom the. shell casing collected from the:scene contained DNA -
fr_pmA two contributors; with:defendantis-DNA fincluded with:limited: suppert -
aé one of the Acontrib.ut_or‘-S’é .onthe casing:. Using a statistical analysis based:
on the Hispanic,population;: it was; determined that, defendant was:“762-times
more likely” he.was a contributer tham ot - ' |

... After being granted-.immunity by:the court pursuant.to section 1324, -
Luis N. testified that he and defendant had:been roommates at-one point;: -
living in a heyse on Polk Avenue:in San-Diego.: Prior. to.livingon Polk, Luis
testified t.]jnatv,deﬁgpda‘.rytggad lived: with several ether roommatesin an

apartment complex.in Linda, Vista.. Luis recalled going about five times to -

|



visit defendant.at this complex: At some point-after moving from his Linda
Vista apartment, defendant began driving a whité Scion.-

Luis testified that defendant kept a safe at theirPolk house; that . .-
defendant previeusly had given Luis the combination to thé: safe;.and that =:
Lgig.in the past had been able to.open the: safe, which contained, among other.
items, guns.owned by defendant. Aftpr'defende_;mt_’,s_; arrestin late January .7 -
2017, Luis tried;but was unable to open the safe. Luuis told the jury ‘he‘ s
wanted to open the safe because he did not want any of.defendant’s - . - ..
belongings, including his guns, in their house. - As such; Luis also'moved
defendantfs,;bellpzn.;gings=outside,-. onto the patio. - Aftér.defendant’s arrest, his
girlfriend B/lggce;\_.q.__ came to the Polk Avenue house dooking:for defendarit’s’
S%fe“'u B TR LR pti g bers TotnosT s ol b o e

N ‘Sometime in November or early December 2016, -defendant initiated-a:
conversation with Luis about homigide.- Luis reealled:the conversation took: -
place in a car whenthey were alone.. Deféndant asked: Luis what hé (e,
Luis) would do if he had killed someone; | Defendantralsoasked:Laiis:if he had:
“seen the news?” Using his cellphone, defendant searohed; onlind) found as-; + -
story about.a homicide, then-handed his,phone; toJuuis, who testified the
article involved a killing in Linda Vista, :Defendant, then-admitted his .
involvement in the homicide: i Tosbnetong 3 oot R e ey

-Luig testified he and defendant had-a seeoid:conversationabout the -
Linda Vista homicide. Luis could not recall whenthissecond conversation .-
took_pl’ace., as he testified it.could 'have;be@ng‘«:‘monfths’_ff later,but-also admitted
he told detectives during an interyiew:in October 2017 that it-could Jhave beeni
the same day he and defendant had first spoken.of the incident. -
During this sqco_ntd,ﬁéor;versation, defendant provided more details.,

about the homicide, including the events leading up to it. Luis testified



defendant had told him that two.“gang members,” whom defendant also™ -
referred to as “Cholos,” had been “bothering” or “bugging” defendant for some
beer; that defendant “saw something.chrome”or a “chrome handpiece” under
the shirt of one of thé gang members, which defendant believed was a gun;’
and that-defendant in‘response léft the street, went t6the apartment complé;(
where he . was then-living; retrieved a gun from his roém, “and came back™ **
down, . .. ‘and shot” one-of the'géing members. -Defendant told Tiuis he fired
the gun a “eouple of times.” : | | \

Luis further testified: defendant stated during this second ‘conversation'
that his.“buddy Billy” had been with him atthe time of the shooting; that
Alfredo also went'by the hame Billy; that one of the gang mermbers, Whom
defendant referred to as a “cholito,” had gotten away, with defendant addifig;’
“it-wasn’t-£it wasn'this tirde”; and thét defendant Had mieant to'shoot the
gang member who got-awaylias the “one that got shot ahd killed—it wasn’t -
meant for him:” Luis alsotestified defendant had never metitioried being in &
fight, or having'a gun:pointediat him, priorto the ShOOtmg Nor'did -
defendant tell Luis he hadbeen “afraid” of the twomen. e

As Tiuis was moviaip'deféndant's’belongings onto the- bét‘ﬁiﬁ of their Polk-
Avenue house, Luis tés’mﬁed hefound ablack handgun ‘Thiig firther testlﬁed
he took the gun for his own “protection” because he “didn’t know what was’
going on;” and hé:wanted to‘leave nothingup:[to] chance[.]* . At‘some point,
Luis gave the ‘gut to his:ameless- i wr fwr '

- The recordishows the parties entered into the following stipulation:
“The defendant was:arrésted by law ‘enforcement on Fanuary 31st, 2017.
While the defendaritwas in law enforcement ctistody; his telephone calls and
in-person visits were-lawfully recorded by law ‘enforcement. TA't'thé:be“ginning

e o
l(‘ *



of each recorded conversation, the operator states in Spanish that the calls
will be recorded and subject to. monitoring at any time. The cham of custody
was proper at all times.” :

San Diego Police Dep‘artment‘dete*cti»ve*Maria ‘Delgadills; whose first ™
language is Spanish, testified she reviewed ‘about 100 Tecorded conversations
from February 12 to May &, 2017 between Blanca and defendant. These
conversations weré in' Spanish, and were the'result 6f éither in-person jail
visits, or a monitored phone line. Detective Delgadillo translated some of
these messages into English, which transcripts were incitded ifi the récord.

- Blanca at trial testified that she and deferidant had been i a dating
relationship for about six years and had a child'tbgether:" In"April 20 1?7,§ k
Blanca went to the-police station to speak with detsctives: Duﬁné their
conversation, Blanca stated defendant about si% montKs sarlier had fgld heir
he was 'very nervous” because he ‘had: “hurt™ seriesns, but‘clainmed He did* =~
know what had happened to this:person.: Defendarit alsg told Bldnca that he™ -
had gotten'into “a fight with some:cholos becausethey stared st him” ;that he
had been “afraid” and felt “threatened” by these men: and that the incident”
had been in the news.: Defendant ther: neglected e t&M Blanca He Kdd shot
and killed-one of thermen during the: Jight. (TR L B U O S T N 0

In January 2017 .defendant and:Blanca: ex"chairxg*ed ‘A series of text !
messages that police later recovered from defendant’s celiphone: In one such
message,-Blanca gwro,te,:“‘And:_dverall.ffbii.f\‘Nhatv-'ybtif’"éaidf"Witgﬁ"bri-de that you o
can take someone’s life and not feel'a:thing.” Blanca téstifisd it orneat the
time she sent this message to defendant, she had becomé frtustrated Bebause -

he had promised to give her.a ring as he. sought to “restart” their - »'

relationship. -
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After his arrest, defendant'and Blanca had:severaljailhouse
conversations, as noted. ﬁﬁfing some of these conversations, they talked
about a “box or a shoebox.” Blanca testified she understood this was a
reference to a safe. .During at least.onesuch conversation, defendant urged
Blang__a to arrange for the:“box” or-“shoebox” to be moved.: Blanca also told " -
detectives during other interviews-that when she and defendant spoke of & )
“perfume,” that was code-speak for the guns that defendant kept inside the
safe. . . . .. o R L Y e

; San Diego Sheriff Department detective:rManuel Heredia testified he " *
Workgd for the special investigations division. Detective. Heredia, who speaks
Spanish fluently, testified: he.and two .other:Spanish-speaking-detectives '
participated in an undercover:operation inside.the jail on September 7, 2017 "
with Alfredo as the ‘target.’. ;The-operation, which-lasted a couple of hours, ' -
was recorded, portions;of which were played-for the jury. A transcript of
various audio clips were included:in the record: The purpose of the operation -
was. to determine if Alfredo had:any.involvement in; or knowledge of, Jordy’s

e i
DT

murder, . et o

During the operation; Alfredo stated that he had been transferred from
federal to state custody because they wanted:to:charge him with a homicide;
that the charge resulted from:‘a slight bidwl” “withi a dudé and I threw a
bottle at him and my. fingerprint was on-the bottle,” as was his (i.e., Alfrédo’s)
DNA; that.Alfredo believed. the two individuials they encountered were going
to “rob us”; that Alfredo.was with “another dude,” and both “were-already all
drunk”’; and that they had “scored up a bit of drugs” “or blow”-as well. ~ = -

Alfredo repeatedly:stated he.did not shoot the victim.. At a-later point,
Alfredo reiterated they had gone to the home on Comstock Street to buy
“blow” and he had been driving a Scion, which he then owned. Alfredo later



sold the Scion. At some later po1nt during the operation, Alfredo claimed that
there was DNA and ﬁngerprmts on the expended “casmgs ” but that there
were no casings in the Scion. o |

At another point, Détective Kimberly "Anln"'(")olli:'er purposely interrupted
the bperation and confronted’ Alfredo, 1ndlcat1ng that he Would be charged for
murder as 4’ co- conspirator because his flngerprmts and DNA had been found
on thie beerbottle lodated at the crime scene Detect1ve Colher showed
Alfredo a p1cture ‘of defendant, referrlng at one po1nt to defendant by his
nickraime “Ronas.” Detect1ve Collier then left allowmg the undercover
detectives'to renew their conversatlon W1th Alfredo about the shoot1ng

They asked Alfredo if “Ronas” had “pulled that shit out all of a sudden”
as a result of be1ng ‘Upset or- Wnat"‘” 1o Wthh Alfredo responded “No, it—it
was a brawl” Oné of the undercover detectlves asked Alfredo 1f “Ronas” had
killed the victim.’ Although Alfredo rephed “No no at tr1al Detect1ve
Heredia testified Alfredo at the same tlme nodded h1s head up and down,

oy B . B r T
” Ty oo 0 - \""“ i ‘.I-A:,‘.;-."l.’ [ AR Pt A i

referring £ yes.

o [t
Alfredo during the surrept1t1ous recordmg re1terated he was not scared

by Detective Colliér because he d1d not shoot the v1ct1m One of the
undercover detectives then asked Alfredo z‘Hey, Well Ronas was really well
armed or whit?” to’ Wh1ch Alfredo responded Yes 1t s fucked up. ” Alfredo
went ‘on to stéte that ke had been dr1v1ng the Sc1on and defendant had been
sitting in the passenger seat on the n1ght of the shootmg, that defendant had
fired a “.40” caliber g gun; that after the shootlng, they left together in the
Scion and defendant had left the ; gun in the car “but that Alfredo was not

concerned his DNA would Be found on the gun because he had not touched it

after the shooting.

O LA
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TATEMENT OF THE CASE |

On October 15, 2016 Jordy Lopez (Lopez) was shot.and
k111ed in the Linda Vlsta area of San Diego. ..

R

, . A San D1ego County 1nformat10n filed on Auguqt 12, 2018,.
charged Sanchez W1th the murder of Lopez.(Pen. Code!, § 187,

subd (a) - count 1) and possessmn of flrearm by .a felon (§-29800,

oS

subd (a)(l) - count 2) (CT 12- 13) An enhancement allegation

that Sanchez personally and 1ntent1onally discharged:a firearm

vy ot

o causmg death was. attached to the murder count.. (CT 12-13; §
| 12022 53 subd (d) ) Sanchez pled not, guilty to the substantive
charges and demed the f1rearrn aqegatlon (CT 1931,
On Apr1l 15 2019 followmg Jury, trial; Sanchez was.

. PR . - ;
: ".l’_\'1 1 ;l\"‘»,’ ! PR SO I ':.

cor}vmted of f:rrst d)egree murder and possessmn of firearm by a
: ¥

felon. ECT 228, 229 230; 11- RT 1405-1406,) The jury,also

RIS I
et
gt

_ sustalned the personal flrearrn dlscharge causing death

allegatl_on (CT 228 229 11 RT 1405 1406) .

cen L Ltw

R l‘): :“e{' ] a0
On May >13 2019 Sanchez was sentenced to, 58 years to life

et en(Y) culolv b

1n prlson (CT 175 177 232 12 RT 1465-1466.) o
“ , J The court 1mposed a $80 court fac1ht1es -assessment. (Gow. |,
cheete e B ainn i :

Code § 70373), a $60 court operatlons ,assessment (§ 1465.8),a -,
$154 crlmlnal Just1ce adm1n1strat1on f1ne (Gov Code, §.29550) .

, and a $10000 restltutlon flne (§ 1902 4) (CT 176,,232; 12-RT .
1466 ) It also ordered Sanchez to pay. $5 512 to the California. |
‘ Vlctlms Compensatlon Board (CT 232 12-RT 1466-1467.)

',‘&L

I I

' All unspecified statutory citations are to the Penal Code.
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Defendant and Appellant Orlando Javier Sanchez-
(Sanchez) petitions.for review. of the decision by the Court of
Appeal for the:Fdurth:Appellate District; Division :One.” The': '
unpublished opinion is attached in Appendix-“A” (Opinion). . The: -
opinion was filed on November 13, 2020./Neither party filed a
petition for rehearlng This petition 1s tlmely (Cal. Rules of

Court, rules 8.366(b)(1), 8. 500(e)(1))

| QUESTIONS PRESENTED.

1. Whether the trlal court preJudlclally erred in refusing to
instruct the jury on the 1mperfect self- defense theory of voluntary

manslaughter‘7
~‘."\. Yoy el R T l 1. c{’ .
BRI Afz s & ! xf

2 Whether the trlal court Pr e]’um@latlfly erred in refusmg to

Lm A
J't?k.J- "$

instruct the jury on voluntary 1ntox1cat10n’

3 Whether the glven Jury 1nstruct10ns on self defense

) e
o e [
‘fr‘fs_'.» AN A

provocat1on and sudden quarre"l/heat o? pass1on vquntar

j i i -Ng’fl o5, “ ""ﬁ‘ )"9‘ ’\ !
manslaughter were preJudlclally 1ncomplete and mlsleadmg"

ot et
e PRI \,A,,.v,_, _‘-rj.-: L (R L Py, o
STl ke : ‘= R Tt L I * }z HE PO AP

errors demonstrated in Questlons 1 through 8 deprlved Sanchez ‘

L

of hlS const1tut10na1 r1ghts to due propess and a falr tr1a1‘7

5. Did'the-Couxt of Appeal err in edncluding that the trial
court did not.viclate due process; hg'interpreted imiPedplet. + -
Duerias (2019). 30 Cal:App.4th:1157;in imposing & restitution fihe
and various fees and assessments without holding an ability-to-

pay hearing or finding there was an ability topay?



s e %

Sanchez timely appealed. (CT 179.) -
On November.13, 2020, the Court of Appeal for the Fourth .

Appellate District; Division. Onse, issued an-unpublishéd-opinion ¢

affirming the judgment. of conviction.z .. ... .+~ . . Lo
- Sahchez seeks réviewti:: - - s, A,
STATEMENT OF FACTS |
. . s g

For purposes of this petltlon Sanchez adopts the Court of
Appeal’s “Factual Overv1ew in the oplnlon (Opn pp. 2-13.)

r

B U SR T FUE b % SFTIRTA AL

N E CESSITY FOR REVIEW

\\\\\

Questlon 1 The Trial Court’s Refusal to Instruct the
St - Juryonilmperfect:Self-Defense Voluntary
ManSlal}ghter BTN S B AU 1
The tr1a1 court 1nstructed the Jury on self defense or defense
of another accordlng to CALCRIM No 505 (CT 143 144 8 RT
SRR RSV SRV RY] RSN

1182- 118,52 ]?}_ltrlt rwefus’ed;defenxse counsel s request for a Jury .
instruction on 1mperfect self-defense/defense of another voluntary
manslaughter aiesser necessarﬂy Tcladed offense of murder

(8- RT 1159 )1164 1166 27 1182) On appeal Sanchez argued
the court s refusal amounted to pre]udlclal efror because there
was sufficient.evidence forrd reagonable jury to conclude that he
killed thevietim in unreaseniable self-defense or-défense of . -
another.: Sanchez further:argued the error.deprived him of his: -
constitutional rights:to due:process of law and-to present:a = i ..

defense. (Cal. Const:, art. I, § 15; U.S. Const., 6th: &.14th.. .;; - .

(@3
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.~Amends.) The Court of Appeal rejected the argument, ruling the
~, .evidence was insufficient to warrant:the réquested voluntary

. nmanslaughterjury instruction. (Opn. pp: 13-21.) ¢ -

»..: Review.should be granted-because both the trial court and
the Court of Appeal-erred in:theif assessnient’of the évidence.
-y, When a homicide, committed :with' malice, israccomplished
under the-good faith but unreasonable belief:that dexdly force is

;rgquipegifto defend oneself oranother person frém imminent

;. . harm,the malice element-is ‘negated? or ‘“mitigated’Pand the

v resulting crime is. voluntary manslaughter, 'a‘lesser included

offense.of murder. ; i(Peonle v; Bryant:(2013) 56 Cal 4th 959 968.)

When the evidence raises a-queéstion as to whether all of the

. elements of the charged offense sre pmsen’eéandwthe‘fre* fgys

- -substantial evidence that weuld justifysa/Gonviction/of a lesser

included pffense, the:trial-court'has aduty todnstrdet orothe

lesser.included offense evenwithout réguest. (People v:iWyatt

o, i (2012),65 Cal.4th 694, 698.).,"Substantigl:evidenteliis-evidence

sufficient to deserve.consideration by-the jury; that iss.evidence

: ‘that a reasonable jury.could find persuasive: «(People v, Williams

(2015) 61 Cal.4th 1244;-1263.)y Thareviewing courd phust -
determine the “sufficiency of the-évadence without evaluating the
credibility of withesses; for, thatis & task reserved: for-the jury.”

(People v. . Wyatt, supra, 55 Cal:4th &t'p. 698.) Ddlibts as € the

~ sufficieney of the evidensce to warrant:a jury iistruction must be

resolved 1n favor of the defendant...(People v: Tufunga (71099) 21
- Galith 935, 944.).. i e i
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. - Here, contrary to the Court of Appeal’s conclusion, the trial
. court should have instructed on the imperfect self:defense/defense
of another voluntary manslaughter for the following reasons.
.. Thetrial court instructed on self-defense and defense of
sanother: . (CT 143-144.) If.there is substantial evidence of self-
- - i defense/defense of another, theré will always be substantial
evidence of to support an imperfect self-defense/defense of
- another jury instruction. (See Péople v. De Léon (TQ"Q’Z) 10
.. Cal.App.4th-815; 824:[“If there was substantial evidericé of his
-‘honest belief:for self-defense puiposes; there was slibstantial
"+, evidence of his ‘hénsst belief forimiperfect self-défernse”
'~ purposes.”]; see also:People v."Cejd'"'(1994)'26“Cél.AﬁpAth 78, 90
(conc.-opn.‘of Johnsovmy J:);, overruled on-ariother ground in People
.- U Blakeley-(2000):23 Cal.4th 82; 917) Accordingly, if the trial
- court found; substaiitial eviderice of self defenseé/defensé of
.w; another (net imperfect self:defense/defense 'of-"and‘ther)" there was,
. - ~mecessdrilyy substasitial evidencs of iperfect self-defense/defense
.~ of-another: This is'so because selfideforise requiires Hoth ‘an
-t Hénest-andireasonable belief i immifient peril While'iﬁipérfect
self-defense:requiresconly an/ Renést:belief. ' -~ 2. T
;.20 o 1 Indeed;thereis:évidence thatbefore the shooting there was
© . ,.a heateéd:argument-and: a fight or“brawl.” (4-RT 431-435; 5-RT
- 648; 6:RT.780,:784; 8:RT. 1073, 1077; Aug.CT71-72, 123,'128,
::;;.::1‘45,‘-1.6:1;‘-16& 166, 167.) The argumént involved N D,a well-
known meniber of a street'gany who acéompahied victim Lopez at

the time of the incident that led to the homicide.  (5-RT 590-591,



639, 64‘1.) Both N.D. and Lopez participated in the fight. (5-RT
650; Aug.CT:145.) There is also evidence that N.D. brandished a
firearm during the incident. (7-RT 881-883, 887, 891.)

" Alfredo N. (Alfredo), Sancliez’s friend and compdnion at the
time of the incident, told the undercover police investigators that
N.D. éind Lopéz wanted to rob him as Alfredo and Sanchez were
sitting drunk in the Scion. (Aug.CT 166-167; 8-RT 1076.)- Alfredo
described:N.D. and Lopez as “gangsters”iand-said “they got there
to — torrob.us” and “they got to me torob me.”(Aug.CT 161, 162,
166,'167;8-RT. 1074-1076.) Alfredo tried-tc get-out-of his-car but
" couldnet because N.D: af'n'd. Lopez would:riot Tet him out of the-

- car: (Aug.CT 161.) When.Alfredo e‘vér‘i.%uf‘a:lly got out-of his car, he
started:fighting with the robbers: (Aug.CT:161y:175; 8-RT 1074~
1075.) ‘Alfredo said, “they:assaulted us?and “it weas-a brawl” "
(Aug:€T,163;:8-RT 1075.) Whén N.D. and-Lopez ran anid: <
- whistled flike to call micre fools,” Alfredo-threw a bottleat “him”
.but did mot hit “him.” (Aug CT 162; 175-1%6.)* T‘hen 148 Alfredo

was!going back to his.car; N.D:and Lopemoame ar.ou_nd from *;

somewhere and Alfredo Heard-gunshots.: (Atig.CT 162, 176, 184;
8-RTi1075.)~Alfredo identified Sanc¢hez 4§ the shooter: (Aug.CT

'+ 195;'8-RT 1066-1068, 1079, 1081- 1082y SRR CE R Bt

Alfredo’s common-law wife, Particia C. (Patricia), testified
that in the morning after the shooting Alfredo told her that he_
was drinking with Sanchez near Sanchez’s, residence and:that -
Sanchez was: asleép when some guys came by and Wanted to

p1ck a; f1ght w1th Alfredo (8 RT 1089 1091 1092 ) Alfredo sa1d
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he told them to leave’and that he did not want to fight. ‘(8 RT.
1090.) The “guys” then asked where they were from (which isia

~ known gangrchallenge).. (8-RT 1090.)- Sanchez woke up and -
asked; Alfredo what,was going on.-.(8-RT 1090:;) When Alfredo
told Sanchez the “guys” were trying.to pick a fight, Sanchez went
inside his house, brought-out.a gun,-and shot.at fhem‘.fguy..fi (8-RT
.+1090,) 4 S .

;. Sapchez’s roommate, Luis N., (Luis), testified that Sanchez
told him thiat he was outside his apartment when two.gang -
members:(l.opez and N,D.) approached him and Alfrédo: -(7-RT
881-882;.1013.) Sanchez said that N.D:and Lopez-were./bugging”
.. them for beer and that there. was an argument duritig which N.D.
brandished a firearmi"X7-RT 8814883; 887,:891.) Sanchez told
Luisg that he:wentinhsidé his.apartment, came back:out witha
gun, and fired two.shots; killing Lopez.: (7-RT 883:886,894.) -

- Sanchez’s girlfriend, Blanea G. (Blanca), told the:police that
Sanchez.calledihier on the phone and said that he got into:a fight
with some.gang members bevauséithey stared at him and-that he
hurt someone’and.did not-knowshat-happened to that persons
(7-RT 957-959,. 966-967.)::Blanda itestified that Sanchez told her
the gang members threatened hirh ard that he was. afraid.>.(7-RT
966-967.) v L.t 0 sisitesty el anl-ue
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w2 Substinitial évidénce of &' defendant’s state'of mind,
1nclud1ng an-honest but unreasonable belief in the necessity.to.
defend against 1mm1nent peml to 11fe may be present without
defendant testimony: (People v. Castillo (1987) 193 CalkApp.3d
119, 126; People v. Anderson (1983) 144 Cal.App.3d 55, 62.)

0



Based upon the totality of this evidence, and interpreting
the eyidenee, in light most favorable to the rejected jury -
| 'instruction, a. reasonable jury cou-ld find that during his -

Vencounter Wlth N D and Lopez Sanchez was scared for himself

:and Alfredo because they were confronted by two. apparent gang

lmembers Who challenged them by saying “Where are your from?”
The two gang members tried to rob Alfredo and/or Sanchez and
one of the gang members brand1shed a flrearm during the
é_,(mmdent A reasonable Jury could further find that there was a
| f1ght or, bran and that dur1ng this flght Sanchez went to get his
gun. and then f1red the gun to protect himself and/or. Alfredo from
Although the jury was: mstructed on self defense.and
defense of, another and it nevertheless found-Sanchez, guilty of
first degree murder, a reasonable jury, could conclude from the
| e{rldence that vSanchez fired the shots honestly but‘-unreasonably
:behevmg in the need to use deadly force in,self-defense or defense
..;Aof another thereby committing voluntary: manslaughter: -
. Thewial court therefore-erred i refusing to instruct the
JUTY on imperfect self-defense/defense of another voluntary

manslaughter.

. PR s
,,’ D ,"' jt i
PR R | - '

Although fallure to 1nstruct on a lesser ine luded offense is
- ordinarily only state law_'er‘re__r_§§e.e}:;lfa;ople v..Breverman (1998) 19

Cal.4th 142, 149), courts have treated-voluntary manslaughter

. differently, holding that failure to instruet on that lesser-included

offense ‘is an error of federal constitutional dimension that denies



the defendant due process-because it rélieves thé prosecution of
the burden to prove malice beyond & reasoniable doubt.” (People v.
Thomas (2013) 218 Cal. App 4th 630 641 642 see also People L.

- Moye'(2009) 47 Cal.4th 537 563 564 (d1s opn of Kennard J.)

© 1. [explaining’ that failure to iristruct on heat of pass1on amounts to

.~ an incomplete instruction on the definition of malice for the

- charged offenseitself; and hence constitutes federal ¢onstitutional
error, and noting that the Stipreme Court majority"‘ha:s yet to

" resolve the 1Ssue”] ‘United States v. SayetSLtty (9th C1r 1997) 107

' U F.3d 1405;1413- 1414’ [“a defenddnt has a const1tut10nal r1ght

'[under: the 'dué: process clause] to have the Jury cons1der ‘defenses
permitted under’applicable laW to negate ah element of the
f’dffense”']';-:’l)txc’)‘h B° Williams (9th'Cir. 20‘1’4) 750 F.8d 1027, 1034

o [thére was fedéral’canistitutional érror where “the kmd of

e lImltéd”] ) {'u'i DR B

provocation: that dolld’ g1ve r1se to manslaughter was 1mproperly

._r,_‘,

R Thé\reasomng of Peoplé U Thomas! supra, should apply
equally to nperfést gelf: Heférise/défense of another because it too
i negates malice: ((See' Dire Christidn S, (1994) 7 'G‘al.4th 768, 778-
780 & fii: 4°[rélationiship betwesn Thiperfect self:déféhde and
statutory definition of malice].) R

’ Fafthér‘rﬁo%’é, federal cases Tetognize a due ‘p"rocess right to
“instiibtions on the “defehse theory of the case.” "('se-e-é g Bradley
'v.-Durnédn (9th €ir: 2002):315 Fi3d 1091, 1098 1099) The
- “defense theory of the | case” ‘may requ1re instructions on a lesser

_included offense, wheré the defense evidence and arguments are



d1rected to a d1st1nct1on between the charged and the lesser.
offense (Conde v. Henry (9th Clr 1999) 198 F.3d 734, 739.) .
Here the trial court denied defense counsel’s request-for
1mperfect self defense voluntary manslaughter instructions,
thereby refusmg to instruct on “defense theory of the case, in

v1olat10n of Sanchez S const1tut1onal rlghts to present a defense

A

and to due process of law and a fair tr1al )

' The error was preJud1c1al under the federal )Chapman test
and the state Watson® test for assessmg preJudlce The theory of
1mperfect self- defense/defense of another was reasonable for the

reasons d1scussed above The prosecutlon case agalnst Sanchez

‘ _I\'

Was 1ot an “air tlght > (People V. Vasquez (2006) 136 Cal App 4th
1176 11'7 7 117 9.1180’ [reversal for fa111ng to lnstruct on

, Sy .
1mperfect self defense] D The Jury s lengthy dellberatlons and 1ts

V\u}

request for transcr1pts of the recordmgs 1ntroduced at tr1al

» r

estabhsh the closeness of the case 1n the eyes of the Jury (See In

re Martm (1987) 44 Cal 5d 1 51 People v. Godmez (1992) 2 .
\ o - \.m 1[‘? ’ .’./ B Al B l:nl
Cal App 4th 492, 504) )

The fact the Jury conv1cted Sandhez of premed1tated f1rst

) .
NI LT

degree murder does not make fhe ¢ error harmless because the j jury

was not aware of the legal S1gn1f1canoe of 1mperfect self defense/

R CE SRS IAN IR T DA

defense of another to premedltatlon Also a f1nd1ng of

l »%\\ ‘,".:' ¥ l__

premed1tat1on was hardly compelled Th1s could have been a

Pi e R AT S I R B R S N AU TEN

. ’ H [N .
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. % Chapman v. California (1967) 386 U.8.18

* People v. Watson (1956) 46 Cal.2d 818 %

L
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spur-of-the-m&metit’ shoot1ng, 1ntent1onal but not dehberate and
premeditated.” (See People v. Gunder (2007) 151 Cal App. 4th 412,
423:424; People U Ramzréz (2010) 189 Cal App 4th 1483 1488)

""" 3 -

J N ' .( l fl."'r" ' ° L: E

Questlon 2 The Tr1al Court’s Refusal to Instruct
- “ thief dJ ury on Voluntary 1ntox1cat1on g
The tr1al court refused to 1nstruct on the prlnmples of

Telyiy :"; o8 o

) voluntary 1ntox1cat1on (8 RT 1164- 1168 1185 1189} Sanchez

:\‘ﬂf oy 't"\_"\ (TSN

argued on appeal the tnal court pre3ud1c1ally erred in refusmg to
give the llnstructmn’l’)Te\cause ev1dence of voluntary 1ntox1cat1on 1s
iadmr“sslh,le W1th res)p(ecit‘ to _the‘arct};al form,atmn_ Qf a redulred
,'é;emﬁc 1ntent’a_nd there‘ vvas suff1c1ent ev1dence to Warrant the
rnstrruct(mn i §anc(he§[£urrther\’a1gued thelerror depr1ved h1m of his
const1tut1onal r1ght to due process of law (Cal Const art I §

1_;' Q r\l ‘1’ ’)(\( ,-1_;"% x, l

15; U S. Const 14th Amend ) The Court of Appeal reJected the

. L aer
N MAXECY ILRRVAR’

;"‘"‘_ a7 % / t b3 “ 0 é-: ".;' zw)r‘ r\' SR O
argument ruhng the ev1dence was 1nsuff1c1ent to warrant the
”(’:\:‘: BRI RER A O LU IORSIANAY LA ¢ - R £ SN

instruction. (Opn. pp. 21-24)) e .
Phoewmo adab U0 L
Rev1ew should be granted because both the tr1a1 court and

EAREE S VITTIEIY S TUINCTAI TR SR aLON IS TRV S LRI

the Court of JAppeal erred i in thelr assessment of the ev1dence
PRI "'(I . (Y‘ 3 ~_-}.:_,x i

On request the tr1al court has a duty to 1nstruct on

Lo S TR IO [ D0 G Ly -
voluntary 1ntox1cat1o_n (People v, C’asttllo (1997) 16 Cal 4th 1009

}‘\NA?:.

1014; People v, SaLlle (1991) 5__4 Cal 34 1103 1119).

RS r oo oeral

Pursuant to Penal Code sect1on 29. 4 ev1dence of voluntary

MR A

intoxication is admissible with respect to-the-actual formation of
a required spetific irteat: (§ 29.4, subd. (b); People . :Mendoza
(1998) 18 Cal.4th 1114, 1124-1126.) .ot o 5o o

IO



. Voluntary intoxication can be used to riegate an element of
the crime that must be proven by the prosecution. . (People .
Visciotti (_1;9;92) :2.Cal.4th.1,56-57; People v. Reyes ,.('19 97).2...
. CalApp4th975,982) « - .0 . .

- Pertinent to the.crime.of murder-charged here,:section 29.4,
subdivision (b), permits evidence of v_olun,t,arysi-ntoxica‘tidnibn the
question of whether the defendant “formed a. required specific

b AN {3

intent,” “premeditated,” “deliberated,” or “harbored express
maliceaforethought.”. (People v. Soto.(2018),4.Cal.5th 968, 975.)
. ey COntrary to the Court;of Appeal’s ruling;: thetf;fiis sufficient
evidence to warrant.a voluntary intoxication jury instruction on
it th%; %‘%‘%Sﬁ?ﬁ of swhether Sanchez ‘formed.a required spesific

o«

intent,” “premeditated,” “deliberated,” or {harbored gxnress!

- malige aforethought”, as permitted by.Galiforniadaw. -

. .Alfredo told the undercover.deputies that he and:Sanchez
were sitting and drinking in-the car shogtly before the altercation
that led to the shooting:; (Aug,CT 167, 192175 1867-RT 1022.)
Alfredo ssid they were drunl (Aug.CT 162:163;8-RT 1070-1071,
1075) and that Sanchez,was asleep inthe car (Aug.CT 162163,
173, 8:RT:1077). Alfredo stated he {wasseally fucking drunk.”
(Aug-CT 199; 8-RT 1070.)::Adfredo’s common-law wife, Patricia,

, confirmed that he returned:homevery drunk afterthe incident
and said that he was drinking with-Sanshez and that Sanchez
was asleep when some “guys” came by;and wanted. to pick:a fight
' With_- them,. (SRT 1089:-1093, 1096,1102.) 1 ioyisr, ot

P
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. N.D. and:Sanchéz corifirmed Sanchez’s beer consumption to

_some extent. N.D.'stated that the men who confronted him and

Lopez had-beer bottles in their hands; (5-RT 648; Aug.CT 108-

109, 113, 123.) In turn, Sanchez told his roommate Luis that the

. men he and Alfredo €ncountered were “bugging” them for beers.
(7 RT 881-883, 887,891.) ~+ ' - . R

- - In its totality, this évidence circumstantially demonstrates
that both Alffeds and Sancheéz were drinkihg beer and ‘were
intoxicated at the time of the fight that réstiltet iti the désdly

:.....5hooting.Alfredo’s'stitement ‘that they were “drunk” and that

By

. i . . J O T TN L,.,‘..s',‘., s ypl et Lt - ;1.7,.‘1‘. o
. :8anchez was “asleep™in the car'can be redsonably interpreted as

evidenice that Sanichdz was'pasged olit drunk in the ‘¢a¥'shortly
before-thietificident 1o ©Jow od ok e o D s i

In.deciditig Whiether to give ajury instruction; the trial

court must view: thié'eviderice i the light most favorable to the
x vdefendantand miktresolve doubts a§ to the suffitiency of
27 evideneddn thiel défshdant’s favor.. (People v: King (1978) 92

*7 018d 19,154 Pedple v. Enriquesi(1977) 19 Cal.3d°291,°928.)

“ Likewise;'on' Appealthé évidefice iust be viewsd i the liéht

L most favorabld totHe smitted] JUry irstruction! (Péople v,

Tufunga,supra, 21 Cal.4th 5t $H-944) PRI N

. For-the:abovereasors; contrary to the Court of Appeal’s

- opinien; thetrial‘court erred it refising to give the Yoluntary

' intosicatiofjury istritetion:’ . v T e

Because the ihstruction onvoluntary intéxiéation was

necessary to enable the jurors to decide the crucial issues of the



mental state requlred for a first degree murder conviction, the

error v1olated the due process guara 'tee that requires the

prosecutlon ina f1rst degree murder: preosec'utlon to prove the
requlred 1ntent and mental state (mahce dehberatlon and
premed1tat10n) ;bevond a reasonable doubt s

| Furthermore because the evaluatlon of the events
precedmg the shootmg and determlnatlon of what type of

homlclde Sanchez commltted was a. factual .one for the Jurors, the

'erro}r affected Sanchez s constrtutlonal rlght to have the jury,

determlne every materlal lssue presented by the ev1dence (People

v. Hedgecoc}’ (1990) 51 Cal 3d 395 407- 409),,to resolve d1sputed

1 :factua;l 1ssues, to Welgh the ev1dence and to draw reasonable

.&‘.v L

1nferences from bas1c facts to ultimate facts (Wrzght v, Wesﬁ

\(1992) 505 U S 277 296 297 Mathews”v Umted Statps (1988)

485US 58 64 65) P

IR S SRR S EPATUIRNE L R T 7}w1 NPT LREET

The error was pre]udlclal for the reasons stated in Questlon

el RICTR ¥ I

.1 above A properly 1nstructed Jury could reasonably ponclude

that Sanchez was very 1ntox1cated at the t1me of the 1nc1dent and

‘.t..,J.‘s g e

that h1s 1ntox1cat1on prevented h1m fron;,,dehberat;ng and

L3 .

prernedltatlng the hom1c1de and/qr actmg W1th express mahce

TAL K ;-»Ix{,\

. e et [
j“'.‘.{’? Lud l‘ ‘1‘ { SArhicoLsuaatiob

aforethought

Rev1ew should therefore be granted s e

R, FITL AYiava
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Question.3: .. The Jury:Instructions on Self-Defense :
Provocation, and Sudden Quarrel/Heat of

‘Péssion Voluntary Manslaughter Were
SR BreJudlclall.-y,Incomplete and Migsleading.

‘i' )
¥ rr¢ ' . .
1!@11. !

Sanchez argued on appeai the jury 1nstruct10ns on self

er oo ‘v L

defense, provocatlon 'and suddén quarrel/heat of passmn
voluntary manslaughter were preJudlclally 1ncomplete and

m1slead1ng He fartHer argued that this j Jury 1nstruct10n error

H
1

e

" deprlved h1m of hls constltutlonal rlght to due process of law

f.;;'

oo
((Jal C‘onst., art I § 15 Us. Const 14th Amend) The Court of

1.0
PRESSRS EIX

Appeal re]ected the argument concludlng there was 1o error

ON-VOR T LE e PR T vaenouhet

(Opn pp. 24-30" ) .
“Réview' sh ld 158 granted because the trial lc'ourt and the
cé‘iiﬁ'f of Ais%‘éél S

LT Y Lo
Tr1af courts have a sua sponte duty to 1nstruct the Jury on

PR

S ‘_',,,\1), ‘;%:3,}1':

the general pr1n01p1es of law relevant to the issues ralsed by the

"’ev1dence, 1, e > thise pr1n01ples closely and openly connected with

thefadd beT‘o" ”the court and which are necessary for the jury’s

u'r‘i‘der?srt 1d1ng hé’case (People 0. Covarrubzas (2016) 1

Cal:bth 838 87 3)‘ IThlS duty ‘réqu1red the tr1a1 court to correctly

N I-' cre

inStPAEE e ]ury ‘on’ all apphcable defenses and l'e-sser included

offenses, including the defense ° theory of the case (People v.
Breverman, supra, 16 CATAt at by Pp. 149 155 Y

Here, the trial court instructed the jury on the general
principles of homicide (CT 134 [CALCRIM No. 500)), first and
second degree with malice aforethought (CT 135-136 [CALCRIM

No. 520]), willful, deliberate and premeditated first degree

=)



murder (CT 137 [CALCRIM No. 521]-),3_‘:s_e1f-vdefense or defense of
another (CT 143-144 [CALCRIM No. 505)), and the lesser
include,d offense of sudden_ quarrellheat-Of:passion Volnntary
manslaughter (T 141-142 [CALCRIM No. 570]). .

Under the facts of this case, these jury instructions were

K

incomplete and misleading because they failed to instruct on the
pri_ncrples o.f‘.s‘elf-defense in a si_tuation where, as here, there is
evidence_of an armedvattempted robbery, battery or assault, or
)battery W1th hands commltted by the v1ct1m in response to which
the defendant resorts to the use of a firearm. ... s
Flrst because there is ev1dence that Sanchez resorted to
o the use. of a f1rearm in response to an attempted armed robbery
by N D and Vlctlrn Lopez or an assault and/or battery with hands
. ox fists during which N.D. brandished 5 firearm, the trial court
had 2 su1a sponte duty to instruct on the ight fo, defend personal
property, assault with hands or fsts, and on the use of a deadly
vs;eapon 1n response to such crirnes These principles of law ,are
contamed in CALCRIM No 3427 and CALJIC Nos 19.08 and 5.31.
| Second 1n order for the Jury to fully and properly evaluate
N D’s and/or v1ct1m Lopez S- conduct durlng the1r altercation W1th
Sanchez and Alfredo, the trial, court should have defined for the
Jury the legal elements of assault and assault by means of force
hkely to produce great bodﬂy 1nJury, as set forth in, CALJ IC Nos
9.00 and 9 02 and CALCRIM Nos 8'75 and 900 The Word )
assault 1s not a word of common meanlng and an 1nstruct1on

g1v1ng the 1egal meanlng of the term must be glven sua sponte.



(People v. McElheny (1982) 137 Cal. App Bd 396 403 4045
Thlrd in light of the' ‘evidence of a flstﬁght or rbrawl before
the shootlng, the. frial court should have 1nstructed the Jury on
the law of battery, accOrdlng 0 CALJIC Nos. 16 140 and 16:141
and CALCRIM Nos: 925 and 960, o

Fourth because there was ev1dence of provokmg

)

statetients prior to the fight and shooting, the trlal court should
Have Inst‘rut:te’d‘"that‘1nsul't1ng words alone are not Just'iflcatlo'n
¢ for an’ dssault or ba’ttéry Thi well- estabhshed pr1nc1p1e of law is
contained in CALJIC’ Nos 9.11"and 16. 142 S
o F1fth ‘the tr1a1 court should Have 1nstructed on the effect of

.prdVOCatlon o thé' . degree Setnidar accordlng to CALCRIM No.
2 1o Wi T iE Poro\hRLe Sln e G e, LaEi T e L L

.....

‘t§ evaluste dhd dBEde the erddisliskues ifi this case. The trial
‘o6upf therefore had b bua spénté duti'to give thim.” (People v.
Bioyad: (19@‘7) UEEHR.3 333 354 People U Quach (2004) 116 °
Cal’App I4th: 294 J éﬁ‘f) Indeed Jurors are not experts 1n Iegal
15r1nc1ples and they mikt be acchrately 1nstructed 1n the law
B (C’arte‘i‘ R Kenth’cky (193&)“45 U S 288 302) s
Tt IR decidfng Whéthes 16 glve % jury 1nstruct10n the tr1a1

v

Souit must Vew thid E5iabhce in s hght mogt favorable t6 the
‘ defendant and must resolve doubts as to the suff1c1ency of

ev1dence 1n the defendant s favor (PeopZe v. ng, supra 22

CHI'SH aE . 15; People v Enriques, supra, 19 Cal. Sd at D. 228)

L1kew1se, on appeal theé evidénce must be viewed in the hght

@



most favorable to the omltted Jury instruction. (People L.
| Tufunga supra, 21, Cal 4th atp. 944.) . , L
| | Here based on, the totahty of the ev1dence a fully and .
properly 1nstructed Jury could reasonably.conclude: (1) that,..
Sanchez was Just1f1ed 1n resorting to the use of deadly force in
_self defense and/or defense of Alfredo; (2) that although the
Iprovocatmn and sudden quarrel or heat of passmn were ...
v1nsuff1c1ent to reduce murder to Voluntary manslaughte they
W‘ere suff1c1ent to reduce murder from f1rst degree. to second ..
degree or (3) that Sanchez s actlons amounted to imperfect:.
self defense and/or 1mperfect defense of another voluntary -
manslaughter rather than murder (see, Questmn 1, above).
Whether the above l1sted mstructlonal omissions are:’
‘conslldered 1nd1v1dually or Jomtly, thex resulted 1n mcomplete and
.mlsleadlng jury 1nstruct10ns Wh]Ch allowed ‘the jury to presu‘ne
~that N. D and Lopez were actmg lanully and that Sanchez was
not ent1tled to use deadly force In response. to the attempied.
:Arobbery and/or phys1cal altercatlon by.the victim. ;The -abovejury
A ;nstructlon om1ss1ons effectlvely removed S,anchez s defense of
jself defense/defense of another from the jury’s cons1deratlon The
1ncluded offense of sudden quarrel/heat of pass1on voluntary

manslaughter

M i H D L B
T R TRt I T SN L

By falllng to g1ve the above hsted jury, 1nstruct10r\ S, the trial
court failed to adequately 1nform the jurors on, the law-governing

the case to the extent necessary to enable the jurors to perform



TR

their function. (Péoplé 1 v McCleod (1997) 55 Cal App 4th 1205
1216.) It is well estabhshed the trial court’s instructional duty 1s
not’ always satisfied by a mére readmg of wholly correct
requested jury 1nstruct10ns (People v. Sanchez (1950) 35 Cal 2d
522, 528; People v. Reyholds(1988) 205 Cal. App 3d 776, 7’79)
 The error violated the federal constltutlon s due ] process
guarartee that"re‘qmres‘the‘ prosecution to beat the burden of
proving the absence of $&if- defense/defense of another beyond a
reasonable doubt (People v. Martmez (2003) 31 Cai 4th 673
707.) The efror‘also-vidlated the due process guarantee that
requires:the prosecu‘dlon In'a murder prosecutlon to prove the
abserice of suddeft: qudrrel/heat of passmn (or 1mperfect -

self- defense/defense“tif another) beyond a reasonable doubt

{(Mulldney v. “WilBii '()11975) 421 U S. 684 703 704 People v, Rws

b .-,“ HEER ‘-'n?_

(2000)'23 Cal 4ih 450”460 469, )

c s ‘Moreover beCause the' evaluatlon of the events precedmg

thé shootitig #Ad deteffiriation’of What type of cr1me Sanchez

+ committed Wal' 8 factHAl dne foF this ; Jurors ‘the 1ncornplete and

mlsleadmg hstriétions ‘affécted” Sanchez 5 const1tut1ona1 r1ght to

mr{r, tx3 r“\

Thaveé thé? Ju‘ry determlne every mater1ai 1ssue presented by the

evidence (People v. Hedgecock supra 51 Cal 3d at pp 407 409), to

resolve’ dlsputed factual 1ssues o we1gh the ev1dence and to

draw reasonable inferences from bas1c facts to ultlmate facts
(Wrtght ‘West: 'éupra Bs5US. at pp 296 297 Mathews v.
Uhited Stdtes: supra 485 U S ‘at’ pp 64 65) e

‘(; i . . .U REATY i

@



The error was prejudicial under the federal Chapman test
and the state Watson test for assessing prejudice. Sanohez’s guilt
was contested and was susceptible to dispute. (Neder v. Umted
States (1999) 508 U. S 1, 19.) The prosecut1on case was
circumstantial (People v. Quartermain (1997) 16 Cal.4th 600,
621), and was ‘n_ot-som“overwhelming” that the jury “could have
had no reasonable doubt” (People v. Williams (1997) 16 Cal.4th
635, 689-690; People v. Harris (1994) 9 Cal.4th 407, 431).

The jury had reasonable grounds to reject the prosecution’s
case because there was substantial ev1dence from which the jury
could reasonably conclude that N.D: and Lopez-were the .+ . .-
aggressors and that the shootlng occurred in self defense or
| defense of another There was also substant1al ev1dence of a
sudden qua'rrel and heat of p'as‘siion;”'l'nd'ee"d‘,‘ the trial'eotrt
Jinstructed the jurors.on provocation. A preperly-instructed jury

could therefore f1nd the crlme commltted Was voluntary L
manslaughter rather than murder or second degree murder o
rather than first degree murder; =~ “ootd “oribn im0 s

Moreover as pomted out by defense counse1 in her
arguments to the jury, many of the prosecutlon w1tnesses were
credlblhty challenged and their testlmony and extraJudlclal
statements were suspect.: ur ovsb g L s o

Additionally, the error is prejudicial for the reasons set
forth in Argument I, ante, including the lengthy j Jury

deliberations and the jury’s request for transcripts of the

recordings played during the trial.
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted, Dﬂb\ub@ gﬁucﬂ’ﬁl
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