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Synopsis

conduct, and sentenced to life
without parole (LWOP) for murder and
120 years for the other offenses. Defendant
appealed. The Supreme Court, Dickson, J., 743
N.E.2d 269, affirmed n part and modified
In part, resulting in a sentence of LWOP
plus 73 years. Defendant filed petition for
post-conviction relief, which he agreed to
dismiss over 16 years later in exchange for
réseniencing. Following resentencing hearing,
the Silperior Court, Greene County, Marc R.
Kellams, Special Judge, sentenced defendant
to LWOP plus 73 years. Following deemed
denial of defendant's motion to correct error,
defendant appealed.

Imprisonment

Holdings: The Supreme Court, Molter, J., held
that:

- P s e o,

a separate sentence for an offense used as an

aggravator in support of LWQP sentence does
not violate the Double J eopardy Clause:

finding that defendant did pot have ap

intellectual disability wags Supported by
evidence and not clearly SITOneous;

Tesentencing court acted within its discretion
in declining to fing that defendant acted under
domination of others or was 2

lesser participant-
Tesentencing court acted within its discretion ip

declining to reduce the a3gravating weight of
defendant's Criminal history:

Te€sentencing court did not exceed jts discretion

In assigning aggravating weight to victim's
mental limitations;

fesentencing of defendant to LWOP sentence

Was not inappropriate in light of the offense and
his character: ang

1o harm resulted from any error in exclusion of

results of defendant's polygraph from evidence
in resentencing proceedings.

Affirmed.
Goff, J., filed dissenting opinion.
Procedural Posture(s):

Sentencing or Penalty
Objection.

Appellate Review:
Phase Motion or

*838 Appeal from the Greene Superior Court,
No. 28D01-98 10-CF-624, The Honorable
Marc R. Kellams, Special Judge

WESTLAW © 2024 Thomson Reuters. No claim to original U.S. Government Works. i
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Opinion
Mol-ter, Justice.

*839 Twenty-five years ago 5 Jury convicted
Jerry .E. Russell Sr of Murdering Pamel,
Foddrilj andtcommjtting other hein

was sentenced to LWQP plus
years.

seventy-three

Russell then filed » Petition for Post-
Conviction Relief ("PCR”) in March 2003, A
little over sixteen years later, in September
2019, he agreed with the State to dismiss
his petition with prejudice in exchange for
resentencing. Then, after receiving extensive
evidéntiary submissions and holding a
resentencing hearing Spanning three days, the

Tesentencing court entered 3 detailed Order o
Resentencing that sentenced Russell to LWGp
Plus seventy-three years. Russe]] appealed that
order directly to our Court und

€ Appellate
Rule HA)(1), and we now affirm_

Facts and Procedural History

L. Factual Backgroung
In 1995, Pamela Foddril

. 1 lived i Lint
Indiana, wit her moth iy

er, Irene. Foddrill wag

» Plynia Fowler, had recently
divorced, but the two remained in frequent

contact. Russell often saw Foddrill as she was
out walking, and he once attempted to speak
to her. Russell began to develop an obsession
with Foddrill and spoke to Redman, Long, and
Hubbell about a plan to abduct her.

On August 18, 1995, Foddrill told her mother
that she wanted to 80 to the grocery store. Irene
was not feeling well so she let Foddril] 80 to the
store by herself. Shortly after Foddrill entered

WESTLAW © 2004 Thomson Reuters. No claim

1o original U.S. Government Works.
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~ the store, she left because the store did not have
what she was hoping to purchase.

sell and Long then grabbed

At some point, as Foddrill's physical condition
was deteriorating, the group agreed they would
kill her and dispose of her body. Around August
30, 1995, Russell and the group severely beat
Foddrill with 5 baseball bat. Then, Russell went
outside of his house to get a knife. Russel]
gave ﬂns knife to Redman, who used it to stab
Foddrill. The group rolled Foddrill's body in a
Tug and put her in Redman's shed.

Sometime later, the group removed Foddrill's
body from the shed and put it into a van.
They drove to Lawrenceville, Illinois, and hid
Foddrill's body in a wooded area. The group
then returned to Linton, Indiana.

Foddrill's body was found op December 2.
1995. Long was arrested first op October
8, 1997. Redman was arrested op May
24, 1998. And after Hubbe]| and another
individual linked Russell to the crime, Russe]]
was arrested on October 20, 1998 While

incarcerated, Russell made multiple admissiong
to his fellow inmates and others,

IL. Procedurg] History

The State charged Russe]] with murder, Clagg

A felony conspiracy to commj

deviate conduct; (2) Russel] tortured F oddrill:
and (3) Foddri]] Was a victim of Criminal
confinement.

Following a trial, a jury found Russell guilty of
all four charged offenses. The Jury also found
the State proved all three Statutory L WQOp
aggravators and Tecommended a sentence of
LWOP. The tria] court accepted the Jury's
recommendation and imposed a sentence of
LWOP plus 120 years for
convictions.

the non-murder

Russell appealed his sentence to this Court.
see Ind. Appellate Rule 4{A)(1)a), raising
five issues: (1) spousal privilege, (2) the
sufficiency of the evidence for his criminal
confinement conviction, (3) the sufficiency of
the evidence for his deviate sexual conduct
conviction, (4) a double Jeopardy claim, and
(5) the trial court's reliance on an improper
aggravator to support his LWOP conviction.

WESTLAW © 2024 Thomson Reuters. No claim to original U.S. Govemment Works.

]




e RpacT

—— T 2T £94 N.E.3d 829 (2024)
We affirmed Russell’ \\\

protections, and (3) applicable aggravating and
mitigating . circumstances. The resentencing
court granted this motion op September 16,
2019. The Tesentencing hearing took place over
three days: September 16 and 20, 2019, and
February 28, 2020.

entered its QOrder on Resentencing, which
sentenced Russel]l to LWOP plus seventy-
three years. Russell then filed a motion tg

RI:ISSCII has now appealed hig Iesentencing ¢
this Court. App. R. HA)1)(a),

Discussion and Decisign
Russe]] identifies nine issyeg for oyr Teview
but the State contends we Jack jurisdictiori

0 consider any of them, either because

appellate Jurisdiction Tests with the Court of
Appeals rather than

I. Jurisdiction

A. Appellate J urisdiction
Russell appeals the Order on Resentencing
directly to our Court, invoking our Jurisdiction
under Appellate Rule 4A)1Xa). That
provision says, “[tJhe Supreme Court shall
have mandatory and exclusive jurisdiction
over ... Criminal Appeals in which a sentence
of death or life imprisonment without parole
i1s imposed.” App. R 4(A)( 1)Xa). But the
State argues we lack Jurisdiction because the
appealed order, titled “Order on Resentencing,”
isreally an order denying a request for sentence
modification, and appeals from orders denying
a sentence modification go directly to the Court

_ e
WESTLAW © 2024 Thomson Reuters. No claim i original U.S. Government Works.
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of Appeals rather than our Court. Wilson
State, 189 N.E.3d 231, 232 (Ind. Ct. App.
2022) (reviewing the denial of a sentence
modification); App.R. 4 (providing the bases
for Supreme Court jurisdiction).

The parties did not Proceed as if they were
starting from scratch, and Russel] went first
and last, consistent with a party shouldering
the burden of proof, as would be expected in a
modification proceeding. But as Russe]] *842

explains, a sentencing court generally considers
the case history. And the hearing was not Just
a standard resentencing hearing: it included
what is normally a pre-trial determination of
whether Russell was statutorily ineligible for
LWOP, and he had the burden of proof for that
issue. The State also notes the parties discussed
Russell's presence as optional, which is
consistent with a sentence modification rather
than a resentencing because the defendant has

a right to be present at sentencing. By as
Russell points out, a defendant may waive their
Presence at sentencing, and he fileda successful

Verified Motion to Waive Right to be Present
for Re-sentencing.

“Impose a
New sentence ” App. Vol. v at 112, 113

It explained that “Indiang law permis and
encourages Prosecutors apd post-

o conviction
Petitioners to resolye PCRs by

lenge the neyw
sentence on appeal,” and the State agreed to

“a new sentencing hearing” at which the court
would “impose a npew Sentence.” Jd. at 113
And the court's Order Granting Joint Motion
said the court would “conductan

€W sentencing
hearing ” /4. at 114,

Russell's submissions leading up to the hearing
continued to refer to the “resentencing.” For
example, he filed an unopposed “Verified
Motion for Leave to Present Evidence of
Residual Doubt at Re-Sentencing.” ld. at47 He
requested a continuance of the “re-sentencing
hearing.” Jd. at 98. And he submitted exhibit
lists “for the Te-sentencing hearing.” See, ¢. g
id. at43, 45,103, 108.

]

The State's own proposed order referred to the
“Re-sentencing Testimony of Dr. Keyes,” App.

WESTLAW © 2024 Thomson Reuters. No claim to original U.8. Government Works.
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TIHIOLH ¥. Owale, 494 N.E.3d 829 {2024)

Vol. V at 87. And the court began the hearing by

confirming the State's understanding that this
Was a resentencing:

"COURT: Alright so you have agreed to

dismiss the Post-Conviction Relief Petition
with prejudice and w.

.. 503
N.E.2d 1218, 1220 (Ind. 1987). Here, as

best we can tell, the agreement the parties
memorialized in their Joint motion was for a
resentencing proceeding rather than 3 sentence
modification proceeding. In the joint motion,
throughout the proceedings, and in the Order on
Resentencing, the parties and the lower court
repeatedly confirmed their understanding that
the relief the parties agreed to in exchange
for Russell dismissing his PCR petition was
a reseatencing. Understood in context, the
few reférences to “modification” seem to refer

to the possibility that the Iesentencing coyrt
could enter g different *843 Sentence than the

sentence.

Because the Proceedin
resentencing hean'ng,

Teview the appealed o
AA)X1).

2s below were for g

we have Jurisdiction to
rder under Appellate Rule

That is because the “trial Judge
no authority over g defendant after Sentencing
State Harper, 8 N.E 3d 694, 696 (Ind.

0, the State argues, since

not a sentence modification, and the partieg

Again, we disagree. It is undisputed that the
resentencing court had Jurisdiction over the
PCR petition, that resentencing is g proper
PCR remedy, and that the petition requested g
resentencing. We have ensouraged prosecutors
and petitioners to agree to PCR remedies
instead of litigating the underlying claims,
explaining:

We take judicial notice
that Indiana prosecutors
and petitioners for post-

WESTLAW © 2024 Thomson Reutars. No claim o original U.S. Government Works.
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ooE Ve Stale, 294 N.E.3d 829 (2024)

conviction relief do resolve
post-conviction relief claims
on terms that include a
sentence different than that
imposed at trig] (1) prior
to adjudication, and 2
after adjudication but prior
to resolution op appeal.
There are soung policy
reasons that oyr system
should permjt Prosecutors
and petitioners for post-
conviction relief to agree
to resolve Post-conviction
relief claims, including
facilitating resolution of
meritorious, difficult-to-
defend, and otherwise
complex Post-conviction
issues; making efficient use
of limited reésources; and
promoting judicial economy.
To further thege policies,
we affirm the authority of
prosecutors and petitioners
for post-conviction relief
to agree to resolve post-
conviction relief claims on
terms that include a sentence
different than that imposed
at trial; and we affirm
the authority of post-
conviction courts to accept
such agreements.

Johnsiton v, Dobeski, 739 N.E.2d 121, 123
(Ind. 2000) (footnotes omitted), overruled
on other grounds in part and reaffirmed in
part by State v. Hernandez, 910 N.E.2d 213,

221 (Ind. 2009) (“We therefore reaffirm our
holding in .Johnston that the agreement between

the prisoner and the county prosecutor wag
valid.”).

That is the approach the parties ook here,
and their joint motion specifically cited our
guidance in Johnsion gs a reason for doing
so. Rather than continuing to litigate Russel]'s
PCR claims, which had been pending for
over fifteen years, the parties agreed to 3
NAITow subset of the relief Russell sought:

he could have resentencing hearing i
which the court would consider whether
he was Statutorily ineligible for an LWOp
sentence, whether his convictions violated
double Jeopardy protections, and whether
the applicable aggravating and mitigating
circumstances warranted a different sentence,

At oral argument in our Court, the State
acknowledged resentencing was an available
PCR remedy, and the parties could agree to that
remedy. So, if instead of saying they agreed
to dismiss the PCR petition, the parties had
said they were agreeing to grant the petition
in part so Russell could have the hearing
that occurred here, the State concedes there
would be no question that the Superior Court
had jurisdiction. To be sure, that would have
been the better practice. But it *844 makes
no difference for purposes of Jurisdiction that
the parties said they agreed to “dismiss” the
petition rather than “grant it in part” because,
again, we evaluate the substance of their
agreement rather than the labels they affixed to
it. Good, 503 N.E.2d at 1220. And here they
agreed to give Russell some of the relief he
sought (granting the petition in part) through

WESTIAW © 2024 Thomson Reuters. No claim to original U.S. Government Works. :
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AUSSSI V. State, 234 N.E.3d 829 {2024)

the Tesentencing hearing in exchange for him
dismissing the remainder of his claims,

Because there is no dispute that the Superior

H. Russell's Arguments on Appeal

convictions violate federa] double
Jeopardy protections. And fourth, he argues his

sentence was inappropriate in light of the nature
of the offense and his character

For the reasons we e

xplain below, we reject all
these arguments.

1. Intellectual Disability

Russell argues his LWOP sentence is improper
because he is intellectually disabled, and
Indiana law prohibits LWOP sentences for the
intellectually disabled. Ind. Code §§ 35-36-9-6,
35-50-2-9(a).? In Indiana, an “individual with
an intellectual disability” is any “individual

e
who, before becoming twenty-two (22) years

of age, manifests: (1) sigm'ﬁcantly subaverage
ntellectual ﬁmctioning; and

report.” Id. § 35.36.9.9 (quotations omitted).
The defendant INust prove both thege elements

by a Preponderance of the evidence, Szare V.

McManus, 863 N.E.2d 778, 785 (Ind. 2007),

standard of review. And
the Iesentencing court's finding that Russell
did not satisfy his burden to prove intellectug]
disability because that finding is supported by

*845 evidence in the record, and it 1S not
clearly erroneous.

The State concedes Russell proved subaverage
intellectual function, but it argues the
resentencing court properly concluded Russel]
did not prove that his adaptive behavior
was substantially impaired. Adaptive behavior
is evaluated by considering “how well an
individual deals with everyday life demands
compared to other people with simi_lar
educational and social backgrounds.” Rogers
v. State, 698 N.E.2d 1172, 1178 (Ind. 1998),
abrogated on other grounds by Pruint v. State,
834 N.E.2d 90 (Ind. 2003); see also Tr. at 24

WESTLAW  © 2024 Thomson Reuters. No claim to o

riginal U.S. Government Works.
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(Dr. Keyes's testimony explaining that adaptive
behavior refers to “a person's ability to mold
their own behavior to the environment they
are in”). To establish substantia] impairment of
adaptive behavior, the defendant must prove
significant limitations in conceptual, social,
and practical adaptive skills that manifested
before the age of twenty-two. McManus

Neal, 779 F.3d 634, 651 (7th Cir. 20 5); Pruitt,
834 N.E.2d at 106-07.

gets along with
ctical skills refer
living, health and
1d. The defendant's

other people.” J4 And pra
to “cOmmunity use, home
safety[,] and self-care.”
“adaptive functioning in at least one domain
must be sufficiently impaired that ongoing
Support is needed in order for the person
to perform adequately in ope of more life
settings,” and “the deficits must be caused by
the person's intellectual impairment.” Neal, 779
F.3d at 650 (quotations omitted).

Russ@ll introduced expert testimony from Dr.
Keyes, a Professor of Special Education at
the College of Charleston. Dr. Keyes testified
about his evaluation of Russell through three
adaptive behavior tests. First, Dr. Keyes
testified to the Adaptive Behavior Assessment
System (“ABAS-IT™). Dr. Keyes used the
ABAS-II to assess Russell's conceptual, social,
and practical skills. Russell gave himself
high scores for these skills, putting him well
above the maximum threshold for intellectual
disability. But Dr. Keyes also asked two of
Russell's siblings to score Russell. And they
provided much lower scores that would put

Russell in the range for

“low functioning
adaptive skills.” Tr. at 27.

Dr. Keyes testified that the scores from
Russell's siblings were more reliable than
Russell's self-evaluation But the resentencing
court disagreed, giving the siblings’ scores little
weight because Russell had not demonstrated
their evaluationsg were reliable, and the siblings
“may be inclined t0 portray Mr. Russell g
less competent than be actually is in ap effort
to avoid Mr. Russel] being sentenced to life
without parole App. Vol. V at 133-34.

Second, Dr. Keyes evaluated Russell usin
the Independent Living Scale (“ILS™). The
ory/orientation, Mmanaging
money, managing home and transportation,
health and safety, and social adjustment. A
composite score of fifty to seventy on the
ILS is required to find intellectual disability.
On this test, Russell's scores ranged between
SIXty-two to ninety-six, with a composite
score of seventy-five. The resentencing court
gave greater weight to the LS because
the court believed the standardized test was
“more objective and reliable than the third-

party observations provided by Mr. Russell's
siblings.” Jd. at 134.

Third, Dr. Keyes testified to Russell's results on
the Wide-Range Achievement Test (“WRAT™).
This test measures spelling, math, and reading
comprehension. Again, Russell's scores were
above the threshold for intellectual disability,
and *846 Dr. Keyes described Russell as

performing “reasonably well” on the test. Tr. at
32.

WESTLAW © 2024 Thomson Reuters, No claim to origi
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Russell v. State, 234 N.E.3d 329 {2024)

Dr. Keyes thought the ILS and WRAT scores
overstated Russell's abilities because they
reflected the more rigid structure that his

prison environment provided, which was more

conducive to developing the abilities that the

ILS and WRAT assess. But

! > and paid hig monthly bills
Russell “also had a driver's license, owned

vehic;les and had them registered. F urthermore,
[Russell] helped care for his two children while
also helping his disabled brother ang his blind

mother with errands and household chores.” 14

> Id

Russell contests these facts, arguing he had
help with some of these tasks and that
many are not as sophisticated as they appear.
He also argues that many of the activites
the State ‘highlighted, and the resentencing
court comsidered, are not demonstrative of
Russell's true capacity for adaptive behavior.
For example, Russell points out that while the
resentencing court noted Russell worked on
his home, the State concedes Russell's home
was in “poor condition.” Appellee's Br. at 51.
Also, though the resentencing court found that
Russell completed his GED while incarcerated,

he had to take the GED test multiple times
before passing,

But to determine whether findings of fact
are clearly erroneous, we do not reweigh

the evidence or determine the credibility of
witnesses. Womack v. Womack, 622 N.E2d
481, 484 {Ind. 1993). Instead, we consider
only whether the evidence SUppOrts reasongble
inferences reflected in the tr :

1d. “Only where the reco i

€ironeous.” j4 And

I vidence that Supports
conflicting inferences, the inferences the trial

court drew wil] prevail. /g

Though Russe]] presents colorable rebuttals to
th,

fesentencing court was permitted to give more
weight to the two adaptive behavior tests

reflecting a lack of adaptive impairment dLs

and WRAT) and to discount the third test's

(ABAS-II) reliance on Russell's siblings based
on their incentive to shaae thei

eir reporting to
Russell's benefit. Our Court took the same

approach in McManus when we reversed
the trial court's intellectual disability finding,
explaining that the results of a behavioral
assessment were “open to doubt” because the
family members who supplied the responses
“might be inclined to portray Mr. McManus as
less competent than he might actually be, in
an effort to help him evade the death penalty.”
McManus, 868 N.E.2d at 789 (quotations
omitted); see also id. (“It seems apparent that
these scores, inconsistent with the rest of the

WESTLAW © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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Russell v. State, 234 N.E.3d 829 (2024)

record, were suppressed by the affection of the
relatives who supplied the input.”).

The resentencing court's analysis of other
evidence, like Russell's living experience and
work history, also tracked our Court's analysis
in McManus and Rogers. McManus, 868
N.E.2d at 789 (“An adequate *847 adaptive
behavior assessment necessarily considers
McManus® work history and day-to-day life,
both of which illustrate his  abilities—not
deﬁci_ts.”); Rogers, 698 NE2d at 1180
(affimning the trial court's finding that the
defendant failed to demonstrate substantially
impaired adaptive behavior because he “was
living in the community,” “oOperating an
automobile,” was living with a partner,
“bringing money home,” and was «

: able to go
where he wanted to 80" (quotations

omitted)).

While we must defer to the
court's factual findings, we do
its legal analysis, and Russel] correctly points
out that the resentencing court's order includes
a misstatement about the legal standard for
the adaptive behavior prong. After discussing
evidence of Russell's adaptive behavior and
otherwise conducting the analysis properly,
the court said: “Additionally, Dr. Keyes
testified that regardless of Jerry Russell's
low IQ, nothing prohibits him from knowing
the difference between right and wrong; an
dcceptable standard for determining adaptive
behavior” App. Vol. V at 134 (emphasis
added); see also id. at 138 (stating that “[a]ny
intellectual disability [Russell] may have does
not overcome the fact that he knew that what he
was doing was wrong”).

resentencing
not defer to

This language conflates the adaptive behavior
analysis with the affirmative defense of
mental disease or defect. 1.C. § 35-41-3-6. A
defendant's ability to distinguish between right
and wrong is relevant to the mental defect
defense but not to the standard for determining
adaptive behavior. Had the court based its
conclusion about Russell's adaptive behavior

on this standard, its finding may have beep
clearly erroneous.

But the resentencing  court's misstatement
was not the basis for its adaptive behavior
conclusion. Immediately  after

Russell's day-to-day adaptive beha
immediately before its reference to the wrong
standard, the court said- “These factors s
that [Russell] possesses the adaptive behaviors
necessary to handle everyday life, despite his
test scores.” App. Vol. V at 134 (emphasis
added). This reflects that the court's conclusion
—that Russell's adaptive behavior was not
substantially impaired—was based on the

proper standard and its proper weighing of the
evidence.

detailing
vior, and

how

In sum, the resentencing court's finding
that Russell failed to demonstrate intellectual
disability was not clearly erroneous. The
weight the court assigned to the conflicting
evidence was properly within its discretion,
and we will not reevaluate the persuasive
weight the court gave to Russell's and the
State's arguments. And while the resentencing
court did refer to the wrong standard when
discussing Russell's adaptive behavior, it
ultimately applied the correct standard.

WESTLAW © 2024 Thomson Reuters. No claim to original

U.S. Government Works.
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Russeil v. State, 234 N.E.3d 829 (2024)

2. Mitigating and
Aggravating Circumstances

a. Failure to find mitigators

Next, Russell argues the Tesentencing court
cxceeded its discretion by rejecting several of
his proposed mitigating sentencing factors.

We review a sentencin
whether to find 5 miti
of discretion. Carer

8 court's decision aboyt
gating factor for gp abuse
v. State, 711 N.E2d 835,

are “under no duty
Iy factor” advanced

[was] Supported by some
evidence in the record.” *848 Bivins

State, 642 N.E.2d 928, 952 (Ind. 1994). And

“the sentencing judge is pot obligated to
explain why [they have] chosen not to make
a finding of mitigation Moreover, the
[sentencing] court is not obligated to credit or
weigj: the defendant's evidence of mitigating
circumstances the same way the defendant
does.” Id. (quotations omitted).

Russell claims that the resentencing court

declined to adopt three mitigating factors that

the record clearly supports. We address each
below.

i. Intellectual Disability

i
’

Intellectual disability can be a mitigating factor
at sentencing. See Young . State, 696 N.E 24
386, 391-92 (Ind. 1998) (holding that the trig}
court should have considered the defendant's
diminished menta] capacity as g mitigating
factor after the trig] court concluded the
defendant's intellectual disability prechuded an
LWOP sentence). Russell recycles his earlier
argument that he ig ineligible for an LWOPp
sentence because he is intellectually disabled
10 support his alternative conclusion that

by failing to finq that ’

disability was g mitigator.” Appellant's By

court therefore

assigned “minimal weight” o Russell's

intellectual limitations. 7d

Deference to a sentencing court's decision
on whether to find a mitigator is greatest
when the evidence supporting that mitigator
is disputable. Hammons V.  Siate, 493
N.E2d 1250, 1254 (Ind. 1986). Because
Russell's intellectual disability is debatable,
the resentencing court did not exceed its

discretion by assigning minimal weight to that
consideration.

ii. Residual Doubt

“Residual doubt” refers to the notion that
“even when a jury finds a defendant guilty
beyond a reasonable doubt, there still may be
a measure or residuum of doubt about the
defendant's guilt.” AMdiller v. State, 702 N.E.2d

WESTLAW © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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Russell v. State, 234 N.E.3d 829 (2024)

1053, 1069 (Ind. 1998). Russell argues the
resentencing court exceeded its discretion by
concluding “[t]here was insufficient residual
doubt to modify the Defendant's original
sentence.” App. Vol. V at 140. The State
disputes that residual doubt is a legitimate
sentencing mitigator, and it argues that even
if residual doubt is a legitimate mitigator, the

resentencing court did not err by rejecting it
here. -

To support his argument that residual doubt “is
a non-statutory mitigator for LWOP and the
death penalty,” Appellant's Br. at 69, Russell
cites three cases—two from our Court and
one t;rom the United States Supreme Court:
Overstreet v. State, 783 N.E2d 1140 (Ind.
2003), Dumas v State, 803 N.E.2d 1113 (Ind.
2004), and Lockhart v McCree, 476 U S. 162,
106 S.Ct. 1758, 90 L.Ed.2d 137 (1986).

As fo; our Court's prior decisions, Overstreer’s
residual doubt discussion was limited to
clarifying that capital defendants do nor have
a constitutional right to a residual doubt
jury instruction and acknowledging that the
sentencing court gave little weight to the
defendant's residual doubt argument. 783
N.E.2d at 1163, 1167. In Dumas, the defendant
failed to make a residual doubt argument, and
our Court simply held that the trial court did
not abuse its discretion when it declined to find
residual doubt as a mitigator. 803 N.E.2d at
1123-24. Our Court has never decided one way
or the other whether residual doubt is a proper
mitigfétor.

As f(_)r the United States Supreme Court,
its Lockhart residual doubt discussion *849
was m the context of explaining that one of

Arkansas's claimed interests in using unitary
juries for capital cases (i.e., using the same
jury to decide guilt and sentencing) was that
“the defendant might bencfit at the sentencing
phase of the trial from the jury's ‘residual
doubts’ about the evidence presented at the
guilt phase.” 476 U S. at 181, 106 S.Ct. 1758,
That Court's subsequent opinions explicitly
disclaim ever holding that defendants “have an
Eighth Amendment right to present ‘residual
doubt’ evidence at sentencing.” Ahdui-Kabir
v Quarterman, 550 US. 233, 250-51, 127

S.Ct. 1654, 167 L.Ed.2d 585 (2007).% And
many members of that Court have expressed

either their view that there is no constitutional

right to argue residual doubt

as a mitigating
factor,

or their skepticism that there

is
such a right,*

although some Jjustices have
disagreed.> Courts around the country are
divided on whether residual doubt is a proper
mitigator, and, if it 1s, what limits are placed on
its consideration. See, e.g., Com. v F isher, 572
Pa. 105,813 A.2d 761, 776-77 (2002) (Saylor,
J., concurring) (collecting authority).

We decline to resolve those questions here
because, regardless of the answers, the
resentencing court did not exceed its discretion.
It permitted Russell to argue residual doubt
at the hearing, and he did so by attacking
the credibility of key witnesses who testified
against him at trial as well as the plausibility
of their claims; pointing to a lack of physical
evidence linking him to Foddrill's murder:
and cataloging his activities during Foddrill's
confinement that he argued were inconsistent
with what would be expected *850 of
someone housing a kidnap victim. Russell's
counsel argued that “when all of the relevant
evidence is considered it is hard to avoid

WESTLAW © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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* the conclusion that [Russell] was wrongfully

convicted.” Tr. at 85.

The resentencing court reviewed Russell's trial
transcript, the trial transcripts for all three co-
defendants, and the previous sentencing court's

findings. After reviewing all those materials,

and the remaining materia]s submitted in

the resentencing proceedings,

Sfira Russell, his friend, Jerry Mae Saude and
his ﬁ;st wife, Patricia Criss.” App. Vol. V at
138. ]

We generally defer to th

0se sorts of credibility

evidentiary weighing.
Loehriein v. State, 158 N.E.3d 768. 774 {(Ind.

2020) (explaining that “we must rely on our
trial court to assess the weight of the evidence
and credibility of the witnesses™). But Russell
argues we should not give that deference here
because the resentencing judge was not the
judge who oversaw the trial, so he did not
observe the testimony in person. We disagree
beéalise, as the resentencing judge explained,
that makes it even more reasonable to defer
to the conclusions of the Jury and the first
sentencing judge when deciding whether the
‘evideno.,e..at trial supported a mitigator.

determinations and

To that point, Russell responds that deferring
to the jury and a prior sentencing judge defeats

the purpose of a residual doubt mitigator, which
Presupposes a conviction based on g finding of
guilt beyond a reasonable doubt. Even more so
here, Russell says, because his residual doubt
argument depends heavily on evidence he did

not introduce and arguments he did not make
at his trial. But Russe]] does not cite any
cases holding that 3 sentencing judge who dig

not oversee the trigl producing a conviction
exceeds their discretion b

arguments, - including
like polygraph results.

Nor do we see any basis for such a conclusion.

It is one thing to say a Judge who harbors doubt
about guilt may factor that into g sentence.
It is quite another to say the Judge must
credit evidence—even inadmissible evidence
—that has never been tested at trial to reach

the conclusion that the jury may have made 3

mistake. That is more like a collatera] attack

on the conviction in the guise of a sentencing
argument, and we conclude the resentencing
court did not exceed its discretion b

Y rejecting
it. Put another way, we are only reviewing

whether the resentencing court exercised its
discretion reasonably, and it is not unreasonable
to credit a jury's conviction that was based
on proof beyond a reasonable doubt and to
discredit new evidence and arguments.

iii. Lesser Participation

The LWOP  statute lists mitigating
circumstances that are to be considered before
imposing the death penalty or LWOP. 1.C. §
35-50-2-9(c). It is a mitigating circumstance

WESTLAW © 2024 Thomson Reuters. No clair
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- if “[t]he defendant acted under the substantial
domination of another person.” Id. § -9(c)(5).
And an individual's lesser participation in a
criminal offense can also be a mitigating factor
at sentencing. See, e.g., Brown v. State, 720
N.E.2d 1157, 1160 (Ind. 1999) (explaining that
“in light of his youth and role as a *851
follower ... we conclude that his sentences
for murder and conspiracy should be served
concurrently rather than consecutively”).

But these mitigators do not apply simply
because others have even

greater culpability for
the crime than the defendant. For example, in

Sensback v. State, the defendant and her fiancé
went to the house of the defendant's seventy-
one-year-old step-great-aunt. 720 N.E.2d 1160,
1162 (Ind. 1999). There, the defendant's fiancé
pepper sprayed the aunt, dragged her through
the kitchen, and threw her down the basement
steps. Id. The defendant did not deliver the
killing blow to the victim (a strike with a
hammer),' but “chose the victim ..., conceived
of the plan to rob her, provided the car to get to
the house, gained entry by pretending to come
for afvisit, was present in the house ..., acted
as [af look-out ..., and completed the robbery”
while the victim was being killed. Id. at 1164.
We found that “[iln light of the magnitude of
[the defendant's] other involvement, the fact
that she did not actually wield the hammer

[was] not enough to be considered a significant
mitigating factor.” /d.

Here, Russell argues the resentencing court
exceeded its discretion when it declined to
find mitigating that Russell “acted under the
substantial domination of Redman and Long,
and he was a lesser participant.” Appellant's Br.
at 97-98. He points to the State's concession at

trial that Russell did not deliver the killing blow
to Foddrill. But the State counters that “the
record demonstrates that Russell was a major
participant in the planning, abduction, rape, and
murder of [Foddrill].” Appellee's Br. at 94.

Russell does not point to any evidence of his
substantial domination by Redman and Long or
of his lesser participation in Foddrill's murder.
Instead, he merely generalizes that “[1]ike

most intellectually disabled individuals,
a follower,”

into things,”

he is
“Is easily influenced and talked
and is “unusually vulnerable to
negative influences” Appellant's Br. at 9g
He also relies on an affidavit from his sister

in which she reported Russell was afraid of
Redman and Long. Id. at 99,

But as the State points out, the record contains
substantial evidence that Russell had a leading
role in the crime. His claims of love for Foddrill
led to the plot to abduct her: he helped abduct
Foddrill by grabbing her and forcing her into
a van; he sexually assaulted Foddrill multiple
times; he retrieved the knife which he knew
would be the murder weapon; and he helped
dispose of Foddrill's body in Tllinois.

Russell's participation is closely analogous to
the defendant's in Sensback. Though he did not
deliver the killing blow, Russell was intricately
involved in every stage of the criminal conduct.
The resentencing court thus did not exceed its
discretion when it refused to find substantial

domination or lesser participation as mitigating
factors.

In sum, Russell has failed to
demonstrate that the record clearly supports
intellectual disability, residual doubt, or

WESTLAW © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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substantial domination/lesser participation.
The resentencing court acted within  its
discretion when it declined to find these factors
as mitigating to Russell's sentence.

b. Aggravating Factors

Russell also contends the resentencing court
exceeded its discretion by relying on
aggravators the recorg does not support
and assigning undue weight to aggravators
regarding his non-murder convictions. Because
the offenses occurred before
Tesentencing court was required
weigh[ |7 aggravators and mitigators, *852
Jackson v Staie, 728 N.E.2d 147, 155 (Ind.
2000), but “the appropriateness of the sentence

as a whole is entitled to great deference and wil]
be set aside only on a showing of a manifest
abuse of discretion,” White \; State, 847 N E.2d

1043, 1045 (Ind. Ct. App. 2006),

to “properly

Russell claims the Iesentencing court relied
On two aggravators that the record does
not ‘support. First, Russell points out a
typographical error in the resentencing order
regarding his prior conviction for child
molesting. © The resentencing order lists
Russell's conviction as a Class B felony, but it
was. a Class C felony. Regardless of whether
the felony was a Class B or Class C level, the
resentencing court appropriately considered it
as a “significant conviction” when reviewing
Russell's criminal history. App. Vol. V at 135.

Second, Russell claims the resentencing court
“found that [he] sexually violated Foddrill's
body after she was killed” as an additional
aggravator. Appellant's Br. at 114. Though

Russell persuasively argues this fact was not
supported by the record, he fails 1o show
that the resentencing court considered it as
an aggravator. The only three aggravators the
resentencing court considered were Russell's
criminal history, Foddrill's mental status, and
Russell's probationary status. The finding that
Russell violated Foddrill's body was not ‘made
by the Iesentencing court and only appeared in

the court's order when it r

ecited the findings of
Russell's original sentencing court.

For the aggravagors the Iesentencing coyrt
did consider, Russell claims th
court exceeded its discretion
undue weight to Russell'
and Foddrill's menta]
criminal history,

S criminal history
infirmity. Regarding his

Russell essentially argues
that his offenses are Dot serious enough to

be given significant weight, and that “the
aggravating nature of [his] conviction[s] is
offset to some extent by [his] intellectual
disability.” Id. at 116. But the resentencing
court declined to reduce the aggravating weight
of Russell's criminal history, and it acted within
its discretion to do so. As discussed above,
the court did not clearly err when it found
that Russell was not intellectually disabled.
And while Russell contests the gravity of
his offenses, see Wooley v. State, 716 N E.2d
919. 929 n.4 (Ind. 1999) (explaining that trial
courts must consider the gravity, nature, and
number of prior offenses as they relate to the
current offense), the resentencing court was not
required to accept these arguments and was
instead free to assign considerable aggravating
weight to the convictions, see W?u’ze? 847
N.E.2d at 1045 (explaining that the We1ghf: a
trial court assigns to mitigating and aggravating
factors is entitled to great deference).

WESTLAW © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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A similar analysis applies to the resentencing
court's decision to assign aggravating weight
to Foddrill's mental limitations, Russell claims
that the court exceeded its discretion when
it “refused to recognize that [he] is also
mentally infirm, to a similar degree as
Foddrill.” Appellant's By at 119. But again,

the court properly found that Russel] was not
intellectually disabled. Thus, it was under no
obligétion to reduce the aggravating weight it
gave to Foddrill's ments] limitations. Moreover,
this aggravator is an inquiry into the victim's
mental condition. *853 Even if the court dig
find Russell to be mentally infirm, the weight of
this aggravator would D0t necessarily change.

¢. Aggravating Factors and Blakely

Russell argues the résentencing  court
considered improper a

ggravators when it
imposed sentences above the statutory

presumptions for his non-murder convictions.

A sentencing court must follow the sentencing
scheme in place when the offense occurred.
Robertson v. State, 871 N.E.2d 280, 286
(Ind. :2007). When Foddril] was murdered in
1995, the sentencing scheme required judges
to sentence convicted defendants to terms
of imprisonment within a statutory range
established for each felony. See Anglemyer
v. State, 868 N.E2d 482. 485-86 (Ind.
2007), clarified on reh's on other grounds.
The sentencing scheme also provided a
presuinptive sentence for each offense. Jd.
at 485. Absent aggravating or mitigating
circumstances, judges were required to impose
tﬁ.e-.pfbsumptive sentence. /d. at 485-86. Judges

were generally free to find any relevant
aggravators and impose above-presumptive
sentences without a jury finding additional

facts beyond a reasonable doubt.” jd. at 486.

But in 2004, the United States Supreme Court
decided Blakely v. Washingron, which héld
that the Sixth Amendment right to 4 jury
trial required that “[o]ther than the fact of a
prior conviction, any fact that increages the
penalty for a crime beyond the prescribed
statutory maximum muyst be submitted to 4
jury, and proved beyond a reasonabe doubt.”
342 US. 296, 301, 124 S.Ct.
L.Ed.2d 403 (2004) (quotations omitted). So
following Blakely, a judge could increase
a sentence based on only: (1) facts that a
jury found beyond a reasonable doubt: (2)
the defendant's prior convictions and general
criminal history, including their probationary
status when committing the offense if that
status is reflected in a presentence investigation
report that a probation officer prepared; (3)
facts the defendant admitted; and (4) facts the
sentencing judge found after the defendant, in
the course of a guilty plea, waived Apprendi
rights and consented to judicial fact-finding or

the stipulation of certain facts, Robertson, 871
N.E.2d at 286.

2531, 159

Since Indiana's then-effective sentencing
scheme required judges to impose the
presumptive sentence for offenses in the
absence of any aggravators or mitigators,
the statutory presumptive sentence was the
“maximum sentence” for Blakely purposes.
Anglemyer, 868 N.E2d at 486 (quotations
omitted). In 2005, we recognized that Indiana's
sentencing scheme was not compatible with
Blakely. Smylie v. State, 823 N.E.2d 679, 685
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(Ind. 2005). And we held that al] facts used
to increase a defendant's sentence above the
statutory presumptive level had 1o fall within

one of the four categories listed above. /4. at
685-86.

the offense was
committed before Blakely was decided. /d at
690-91. Thus, if a “pre-Blakely

maximum Sentence. *§s54 Kline v

State, 875 N.E.2d 435, 438 {Ind. App.
2007). Russell's resentencj 1

Russell wag convicted of three non-murder
offenses: |COnSspiracy to commit murder, a Class
A felony; ¢

riminal confinement, a Class D
felony; and criminal deviate conduct, a Class
B. felony. In 1995, the Presumptive sentence
was thirty years imprisonment for Class A
felonies, [.C. § 35-50-2-4 (1995), ten years
for Class B felonies, id. § -5 (1995), and one
and one-half years for Class D felonies, id, §
-7(2) (1995). Along with LWOP for murder, the
resentencing court sentenced Russell to fifty
year$ for conspiracy to commit murder (twenty
years above the presumptive sentence), twenty
years for criminal deviate conduct (ten years
above. the presumptive sentence), and three
years for criminal confinement (one and one-
half years above the presumptive sentence). In
total, Russell was sentenced to thirty-one and
one-half'years above the statutory presumptive
sentences for his non-murder offenses. Thus,
the resentencing court was required to find

aggravaiors that fell within one of the four
categories listed above.

This, Russell claims, is where the resentencing
court erred. According to Russell, the

fesentencing court relied on nine

aggravators
t0 support its above-presumptive sentence

determination: (1) Russell's criminal history,

(2) Foddrill's menta] limitations, (3) Russell's

the offense, (7) Foddrilr
Russell's home, (8) Russel
and presence during the

$ confinement ip
I's mvolvement in
entire sequence of

Foddrill's body afier she had i

“[nlone of these factors were submitted to
the jury, found beyond a reasonable doubt
by the jury, or admitted by” him, Russell
argues the sentencing order violated Blakely’s
requirements. Appellant's Br. at 112,

But the resentencing court's order reveals
there is no Blakely violation. First, it is clear
that the resentencing court relied on only
three aggravators: criminal history, Foddrill's
mental limitations, and Russell's probationary
status. The other “aggravators” Russell lists
are not mentioned under the “Aggravating

Circumstances™ heading. App. Vol. V at 135—
36.

Instead, they are included under the next
heading—*“Mitigating Circumstances”—in the
context of discussing Russell's proposed
residual doubt mitigator, and the resentencing
court merely mentioned that they were the
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- findings of the original sentencing court. /d. at
136-40. There is nothing to suggest that the
resentencing court relied on these findings from

the 1999 sentencing hearing as aggravating
factors for the 2021 resentencing order,

Second, the three aggravators the resentencing
court did rely on (aggravators (1)~(3) above) all
fit comfortably within categories that Blakels:
permits courts to consider when i
a sentence. Criminal histq
Roberison, 871 N.E.24 at 286, so it was proper
for the resentencing court to consider Russell's
Prior convictions and to conclude his “criminal

history [was] an aggravating circumstance.”
App. Vol. V at 135,

ncreasing
Iy iS one category,

It was also proper for the rese
to consider Foddrill's mental
an aggravator because Ry
admitted to them. The clearest admission of
Foddrill's mental condition occurred when
Russell's 2019 proposed *855 sentencing

order referred to Foddrill as “mentally infirm.”
App. Vol. IV at 233.

ntencing court
limitations as
ssell has repeatedly

FinalIy, it was proper for the resentencing court
to consider Russell's probationary status at the
time of the offense as an aggravator. Like
Foddrill's mental status, Russell's proposed
sentencing order admitted that his probationary
status was a proper aggravator. And the
presentencing investigation report, which was
prepared by a probation officer, indicated
Russell was on probation at the time of
Foddrill's murder.

Because it imposed greater-than-presumptive
sentences for each of these convictions,
the court was required to find aggravating

——— b g

circumstances that fell within one of the
categories that Blakelv permits courtg to
consider when increasing a sentence. All three

of the court's aggravators did, so there is no
Blakely violation.

3. Double Jeopardy

Russell next claims that, it his LWOP sentence
is affirmed, he “is entitled to have his sentence
for criminal deviate conduct vacated to avoid 3
violation of [his] double jeopardy rights under
the Fifth and Fourteenth Amendments to the
United States Constitution.” Appellant's Br. at
100. We review double Jeopardy claims de

novo. Wadije v, State, 151 N.E.3d 227,237 (Ind.
2020).

The Fifth Amendment's Double Jeopardy
Clause provides that no person shall be “subject
for the same offence to be twice put in
jeopardy of life or limb ” U.S. Const. amend.
V. That includes that a person may not receive
“multiple punishments for the same offense.”
Laux v. State, 821 N.E.2d 816, 819 {Ind.
2005) (quotations omitted). Russell argues that
because a statutory aggravator supporting his
LWOP sentence relies on the finding that he
murdered Foddrill while committing criminal
deviate conduct, he cannot also be separately
convicted of the criminal deviate conduct
offense. 1.C. § 35-42-4-2 ( 1995). He points
out that in his co-defendant Long's appeal, the
State agreed to vacate the sentence for criminal
deviate conduct on this same basis. Long v
State, 743 N.E.2d 253, 259 (Ind. 2001).

We agree with the State that this argument is
foreclosed by our subsequent decision in Laux.
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There, we held that a Separate sentence for an
offense that was also used as an aggravator to
support the defendant's LWOP or death penalty

sentence does not violate the double jeopardy
clause. Laux, 821 N.E.2d at 820-21.

The aggravating circumstanc
support the death penalty or
the same as elements of 5
820. “Because the felonjes

€S necessary to
LWOP are not
crime. Jd at
listed in [the

without parole_” 1d
, this is consistent with

the United States Supreme Court's view. See

Witte v. United States, 515 U.S. 389, 399, 115

that conduct within
the meaning of the Double Jeopardy Clause.”).

4. Appropriateness of Sentence

Russell further argues that his sentence is
inappropriate in light of the nature of the

- offense and his character.

The Indiana Constitution authorizes appeliate
review and revision of a trial court's sentencing
decision. See *856 Ind. Const. art. 7. §§
4, 6; Jackson v. Siate, 145 N.E.3d 783, 784
(Ind. 2020). “That authority is implemented
through Appellate Rule 7(B), which permits an
appellate court to revise a sentence if, after due

consideration of the trial court's decision, the
sentence is found to be inappropriate in light of
the nature of the offense and the character of the

offender.” Fairh v, State, 131 N.E.3d 158, 159
(Ind. 2019).

Our role is to “leaven the outliers ”
means we exercise our
“exceptional cases.”
omitted). Thus, we

which
authority only iy
id. at 160 (quotations

VIrtuous traits or persistent examples of good

character).” Stephenson v: State,29N.E3d 111 .
122 (Ind. 2015).

The nature of Russell's offenses is horrific.
He forcibly abducted Foddrill as she was
walking home from the grocery store. Then,
he and his companions confined Foddrill to
the attic in Russell's residence. Russell raped
Foddrill multiple times. Russell participated in
the beating that preceded Foddrill's murder,
When the group finally decided to kill Foddnill,
Russell retrieved the knife they used as the
murder weapon. Finally, after Foddrill had
been brutally stabbed to death, Russell helped
hide her body in another state. The abhorrent
nature of Russell's crimes does not suggest any
restraint, regard, or lack of brutality.
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As to his character, Russell argues that any
intelléctual impairment he may suffer from
lowers his criminal culpability and that his
good behavior while incarcerated and religious
activity speak to his good character. He further
contends that factors such as his disadvantaged
background and his expression of sorrow
should serve as further mitigating factors.

But the resentencing court exercised reasonable
discretion when it assigned little weight to these
points. See Houser v. Siase 823 N.E.2d 693.
700 (Ind. 2005) (upholding LWOP sentence
in spite of defendant's abusive upbringing).
Russell's criminal history provides a much
more convincing view of his character. Russel]
was convicted of felony child molesting and

had his parental rights terminated jn 1993. He
oﬁen-,;. beat his first wife. He was convicted

of felony unauthorized use of a vehicle and
misdemeanor conversion. He has multiple
juvenile adjudications. And as discussed above,

the resentencing court found that Russell was
not intellectually disabled.

In seeking a reduced sentence under Rule 7(B),
Russell has the burden to show “substantial
virtuous traits or persistent examples of good
charai:ter.” Stephenson, 29 N.E3d at 122.
Russell has failed to present compelling
evidence to portray the nature of his offense in a
positive light and to evince his good character.

B. Procedural Arguments
Russell's procedural arguments coalesce
around three claims. He argues the resentencing
court' (1) failed to afford him due process,
(2) exceeded its discretion by excluding his
non-stipulated polygraph, and (3) failed to
supply adequate findings to support the LWOP

sentence. Again, we conclude none of these
issues present any reversible error.

*857 1. Due Process

Russell argues the State deprived him of dye
process by failing to provide a fair procedure to
determine if he was intellectually disabled.

Before an individua] is de

interest, they are entitled to due process of law.
U.S. Const. amend. X1V, § 1. Generally, dye

process requires fair notice and an Opportunity
to be heard. See Marhews 1 Eldridge, 424 U g
319. 333, 96 S.Ct. 893, 47 L.Ed.2d 18 (1976)

(“The fundamental requirement of due process

1s the opportunity to be heard at a meaningful
time and in a meaningful manner.” (quotations
omitted)). “Due process is a flexible concept
which calls for such procedural protections as

the time, place, and circumstances demand.”
Mitchell v State. 659 N.E2d 112, 114 {Ind.

1995). Whether a given procedure satisfies the
requirements of due process is a question of
law. Holmes v Randolph, 610 N.E.2d 839, 844
(Ind. 1993). We review questions of law de
novo. State v. Moss-Dwyer, 686 N.E.2d 109,
110 (Ind. 1997).

prived of any liberty

Russell claims the resentencing court's hearing
to determine whether he is intellectually
disabled was procedurally unfair in three ways:
(1) the court did not follow appropriate clinical
standards; (2) the court ignored both historical
and record evidence that showed Russell is
intellectually disabled; and (3) when issuing
its order, the court's findings of fact merely
adopted the State's proposed findings. But
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Russell's due process argument fails for two
related reasons.

First, Russell's argument
process argument at all: j s a critique
of the resentencing court's analysis, which
is a complaint about substance rather than

IS not a due

tutory procedure.
-7. Instead, Russell's
Just repackages his
which fajl for the

LC. §§8 35-36.9. ¢,

due process argument
substantive arguments,

Second, Russel] Bever made a dye process
argument below, so he forfeited it. Durder
v. State, 99 N.E.34 6435 6

(“A party's faiture to

as ‘procedural defaylt’ or ‘forfeiture.’ ”). He

argues that the reason he djq not object to any
resentencing procedure (or lack of procedure)
1S that the due process violations were not
apparent until he reviewed th

¢ resentencing
court’s final order. But that just illustrates

the previous point—his objection really is to
the substance of the court's analysis, not the
Procedure it used to give Russell notice and an
opportunity to be heard.

We also. reject Russell's argument that his
resentencing . hearing was unfair because
the court's findings regarding his alleged
intellectual disability closely mirrored the
State's proposed findings. Lower courts are
faced with an enormous volume of cases
and limited resources, and an effective Jjustice

System requires efficiency, so “we do not
prohibit the practice of adopting a party's
proposed findings.” Prowe; v. Siate, 74
N.E.2d 704, 709 {(Ind. 2001). But we also
acknowledge that, whep 3 court's findings are
identical to thoge proposed by the pre\;ailjng
party, “there is an inevitable erosion of the
confidence of ap appellate court that (e

findings reflect the considered judgment of the
trial court.” 747 ‘

fully considereqd and
purposefully used ... the individua] findings

Proposed by the State). Other portions of the
court's order differ from the State's proposed
order substantially. For example, the court
added a mitigating factor of childhood neglect
that was entirely absent from the State's
proposed order. The fact that the court's
findings on the single issue of intellectual
disability closely mirror the State's proposed
findings does not suggest the court failed to
perform a sufficient analysis. Instead, it merely

suggests that the court was more persuaded by
the State on that issue.

In short, Russell's due process argument is
about substance rather than process. Even if
it were a procedural argument, it would be
forfeited. And the portions of the resentencing
order that are adopted from the State's proposed

WESTLAW © 2024 Thomson

i ‘ A Works 22
Reuters. No claim to original U.S. Government Works.

AT



Russell v. State, 234 N.E.3d 829 {2024}

- findings do not undermine our confidence in
the court's analysis.

2. The Exclusion of Russell's Non-
. Stipulated Polygraph Report

Russell argues the resentencing court exceeded

its discretion when it excluded the results of a
non-stipulated polygraph test.

On July 13, 2019, over two decades after
Foddrill was murdered, Russe]

stipulated polygraph test in which he was
asked: “(1) Did you actively participate in
the death of Pamela Foddrill? (2) Did you
see Pamela Foddrill take her last breath? (3)
Do you know for sure where Pamela Foddrill
died? [And] (4) [d]id you see Pamela Foddrill
get into that white van at the IGA parking
lot?” Ex. Vol. XI at 30. The record does not
reflect Russell's Tesponses, but the polygraph
examiner concluded Russell's responses did not
indicéte-deception, and Russell argues the most
reasonable inference from that conclusion is
that Russell responded “no” to each question.

1 passed a non-

At resentencing, Russell's counsel moved to
admit the polygraph result into evidence to
suppdrt his residual doubt argument. The
State objected, acknowledging that the Rules
of Evidence did not apply, but arguing the
State was not consulted before the test was
administered, and the test was far too removed
from the events surrounding Foddrill's murder
to be reliable. The resentencing court sustained
the State's objection but did not say why. The
court's order also does not discuss the excluded
polygraph test.

“The admission or exclusion of evidence rests
within the sound discretion of the trial court,
and we review for an abuse of discretion.”
Conley, 972 N.E2d at 871. A trial court
exceeds its discretion “only where the decision
is clearly against the logic and effect of the facts
and circumstances.” Smith v Staie, 754 N.E 24
502, 504 (Ind. 2001).

In Indiana, polygraph results are generally
inadmissible in criminal trals “[blecause of
their inherent unreliability combined with
their likelihood of unduly nfluencing a jury's
decision.” Smith +, State, 547 N.E.2d 817,
820 (Ind. 1989). They are only admissible in
criminal trials if both sides stipulate to their
admissibility. Sanchez v State, 675 N.E.2d 306,
308 (Ind. 1996). But the Rules of Evidence
do not apply to sentencing proceedings. See
Ind. Evidence Rule 101(d)(2) (providing that
the Indiana Rules of Evidence do not apply to
sentencing proceedings except that the rules for
evidentiary privileges do apply). “The rationale
for exempting certain proceedings, including
sentencing, from the rules of evidence is to
provide the *859 trial Judge with the widest
range of relevant information in reaching an

informed decision.” Dumas, 803 N.E2d at
1121.

Even if there are circumstances where non-
stipulated polygraph results are admissible at
sentencing hearings, it does not follow that
a trial court exceeds its discretion whenever
it sustains an objection to their admission.
Here, the State argued, among other things,
that the polygraph was too remote in time to
be reliable. Russell did not offer any argument
in response. The resentencing court did not

WESTLAW © 2024 Thomson Reuters. No claim to origi
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exceed its discretion by accepting the State's
unrebutted argument.

unstipulated polygraph  tegy results gs
mitigation evidence, the trig] court must
exercise its discretion 1o determine whether

those results gre sufficiently reliable 10 be
admitted,

Height, 604 S E.2d at 7 98-99 (emphasis added)
(cleaned up).

Moreover, even if the Iésentencing court
had exceeded its discretion by excluding the
polygraph’results, the error would be harmless.
App. R. 66(A) (“No error or defect in any ruling
or order or in anything done or omitted by the
trial court or by any of the parties is ground for
granting relief or reversal op appeal where its
probable impact, in light of all the evidence in

Havko v State, 211 N.E.34 483, 492 (In;i
2q23) (quotationg omitted). He cannot g S0 on
this record, The resentencing coyrt permitted

Because Russell did not establish the reliability

3. Inadequate Findings to
Suppert LWOP Sentence

Russell argues the resentencing court's order
was insufficient because it did not include
findings that are required for LWOP sentences.
We agree, but we conclude, based on our
own independent reweighing of the statutory
aggravators and relevant mitigators, that
Russell's LWOP sentence is appropriate.

WESTLAW © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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. *860 a. Harrison Requirements

“A sentence of life without parole requires
findings that (1) the State proved at
least one [statutorily-required] aggravating
circumstance beyond a reasonable doubt and
(2) the aggravating circumstances outweigh
any mitigating circumstances ” Pittman v,
State, 885 N.E.2d 1246, 1252 (Ind. 2008).
For jury trials before 2002, the jury made
those findings and Teécommended whether to
impose an LWOP sentence, but the judge
Was not bound by the findings or required
to follow the reécommendation. /4. The Judge
had to independently assess and weigh the
aggravating and mitigating cir

_ cumstances, and
then make the final determination whether to

impose an LWOP sentence. /4 The judge could

only impose an LWOP sentence through a
detailed order that had to-:

@ .. identify  each
mitigating and aggravating
circumstance found, (ii) ...
include the specific facts
and reasons which [led] the
court to find the existence
of each such circumstance,
(iii) ... articulate that the
mitigating and aggravating
circumstances [had] been
evaluated and balanced
in determination of the

sentence, and (iv) .. set
forth the trial court's
personal conclusion that

the sentence [was an]
appropriate punishment for

[the] offender and

crime.

[the]

Harrison v. State. 644 N_E.2d 1243, 1262 (Ind.
1995) (citations omitted).

In 2002, the General Assembly amended the
death penalty and LWOP statute. Pub. I
No. 117-2002, § 2, 2002 Ind. Acts 1730,
1734, This amendment requires that, when
there is a jury trial, the jury must decide
“whether the charged aggravating circumstance
Or circumstances have been proved beyond
a reasonable doubt, whether any mitigating
Circumstances that exist are outweighed by
the aggravating circumstance(s), and whether
to impose a sentence of . life imprisonment
without parole.” Helsley v. State, 809 N.E 24
292, 300 (Ind. 2004). If the jury recommends
the death penalty or LWOP under this amended
framework, the sentencing judge generally
must comply with the jury's recommendation.

- LC. § 35-50-2-9(e); see also Pittman, 885

N.E.2d at 1253.

Thus, for capital and LWOP cases after the
2002 amendment, if a jury finds at least
one statutory aggravator proven beyond a
reasonable doubt and recommends the death
penalty or LWOP, we do not require as much
detail in the sentencing judge's order. Pirrman.
885 N.E.2d at 1254 (“When a jury makes
the final sentencing determination, a Harrisoi-
style order would be out of place.”). But
even after the 2002 amendment, if the judge
is not bound by a jury recommendation and
instead “exercises discretion over the sentence
imposed,” then the sentencing order must
still comply with Harrison’s requirements. /¢

WESTLAW © 2024 Thomson Reuters. No ciaim to original U.S. Government Works. 5
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(explaining that when “the role of the trial Judge

is similar to the judge's role under the pre-2002

Statute,” the “sentencing order must comply
with Harrison™).

Here, the jury was instructed that jtg sentencing

binding on the

*861 found and the

Statutory aggravators required to impose an

LWQOp sentence.

When we confront g sentencing order that
fails to satisfy Harrison’s requirements,
we have three OpPtions: (1) remand the
case to the sentencing court for either
a clarification or new sentencing decision;
(2) affirm the LWOP sentence if the
sentencing order’s error was harmless beyond a
reasonable doubt; or (3) independently reweigh
statutory aggravators and applicable mitigating
circumstances through our appellate review.
Bivins, 642 N.E.2d at 957, Both Russell and
the State propose that the third option is
appropriate here, which is the same approach
we took for Russell's direct appeal.

We again choose that option, ang . after

independently reweighing  the statutory
aggravators  and applicable mitigating
Circumstances, we conclude Russell's Lwop
Sentence is appropriate.

b. Independent Reweighing

The State charged Russe]] with two aggravators
relevant here-

' (1) Russell murdered Foddyj]
wh11§ Committing or attempting o commit
criminal deviate conduct or fape, I.C. 3
2> S0-29NID), (F) (1998);  aug @)
Foddrill wag murdered while 5 victim of
criminal confinement or r.

ape, id. § -9(b)(13)
(©), (D) (1995).8 :
guilty of both

id. § 35-42.3.3 (1995), and we Previously held
that the State proved those charges beyond g
reasonable doubt. Russell, 743 N E.24 at 275
(“We also find beyond a reasonable doubt that
Russell committed criminal deviate conduct
upon Foddrill, and that she was a victim
of criminal confinement and rape.”). Those
convictions are the basis for the non-LWOP
portion of Russell's Sentence, and nothing in
Russell's submissions has persuaded us to
reconsider our previous holding. Thus, the

State proved two statutory aggravators beyond
a reasonable doubt.

We must balance those two statutory
aggravators agamst any mitigators we find
relevant to Russell's LWOP sentence. Like
the resentencing court, we find Russell's
intellectual functioning (but not adaptive
behavior) mitigating. Additionally, Russell

WESTLAW © 2024 Thomson Reuters. No Claim o
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- suffered neglect as a child and has exhibited
good behavior while incarcerated. As we said in
Russell's direct appeal, “[w]e are cognizant of
and sympathetic to Russell's mental limitations,
his history of family neglect, his Bible study
and desire to minister to others, his expression

of sorrow, and the needs of his mother and
brother.” Id.

Yet even after considering the additional
evidence presented at resentencing, the result
of our independent reweighing of the
statutory aggravators and mitigators remaing
unchanged from Russell's direct appeal. As
we said before, “these factors do not supply
sufficient explanation for Russell's conduct
or otherwise offset the gravity of the
aggravating circumstances.” /4 The mitigating
circumstances in this case are substantially
outweighed by the aggravating circumstances,
and it is therefore our independent conclusion
that Russell's LWOP sentence 1s appropriate.

Conclusion
For these reasons, we affirm the resentencing

court's order.

Rush, C.J., and Massa and Slaughter, JJ.,
concur.

Goff, J., dissents with separate opinion.

Goff, J., dissenting.

*862 I agree with much of the Court's opinion
but differ on one crucial point. The trial court
didnet, in my view, apply a medically informed
standard when assessing Jerry Russell's claim
of intellectual disability.

The trial court did not apply a medically
informed standard for adaptive deficits.

By statute, a murder defendant “with an
intellectual disability” is ineligible for a
sentence of life without the possibility of parole
(LWOP). Ind. Code § 35-50-2-9(a). Such a
defendant must prove by a preponderance
of the evidence that he “manifests’
age twenty-two, “significantly subaverage
intellectual functioning” and “substantial
impairment of adaptive behavior” ¢
35-36-9-2; Pruitr + State,
103 (Ind. 2005) (imposing
sta.ndard).l Here, the

whether Russell proved
element.

" before

N
834 N.E.2d 90,
the preponderance
parties dispute orﬂy
the adaptive-behavior

I first lay out the medically informed standard
I believe courts should use for identifying
adaptive deficits. I then explain how the trial
court failed to apply such a standard.

A. Our standard for intellectual disability
should reflect current medical knowledge.

Defining the standard for “substantial
impairment of adaptive behavior” calls for
an examination of federal Eighth Amendment
law. That's because, as the State concedes, ‘a
“defendant facing an LWOP sentence is entitled
to the same procedural and substantive rights”
as in a death-penalty case. Appellee's Br. at
72; see also Wright v. Siate, 168 N.E.3d 244.
261 (Ind. 2021). This is not a constitutional
mandate but a legislative one: “by inserting life
without parolé 'into the death penalty statute
the legislature chose to impose life without

WESTLAW © 2024 Thomson Reutars. No claim to original U.S. Government Works.
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parole as an alternative punishment applicable
only. to death penalty eligible convictions.”
Aiabu v. State, 693 N.E2d 921, 938 (Ind. 1998)

Court precedent to

A €S more than merely
“persuasive” authority in Indiana LWQpP cases
See ante, at 844 n2.

There is

137 St 1039, 1048, 197 L.Ed2d 416,
(2017) (citing Atkings Virginia, s3¢ u.s.
304, 321, 122 S.Ct. 2242, 153 L Ed.2d

Us. Supreme Court

Community's diagnostic framework > - 1d.
(quoting‘ Hall v, Florida, 573 US. 701,
721, 134 SCt 1986, 188 L.EEd2d 1007
(2014)). Our OWD  case-law reflects this
principle. See Stare 1, McManus, 868 N.E 2y
778, 785, 787-88 (Ing. 2007) (referring
to standards publisheq by two professional
medical organizations). > While states need
not adhere to “everything stated in the
latest medical guide,” they may not disregard
“current medical standards,” such as those
appearing in “leading diagnostic manuals”
like the American Psychiatric Association's
Diagnostic and Statistical Manual of Mental
Disorders. Moore, 137 S.Ct. ar 1048-49. Even
if reference to *863 Eighth Amendment
standards were not mandatory, expert medical
understanding of intellectual disability would
still be vitally important for judges tasked with
making these determinations. Hence why the

legislature requires an “evaluation” before any
decision is made. [.C. § 35-36-9-3(c).

cultural standards for personal In,
and social Tesponsibility.”
Ass'n, Diagnostic and Stat
Mental Disorders 33 (5th ed. 2013). The
DSM-5 looks a “adaptive Teasoning in three
domains: conceptual, social, angd practica] ”

Id. at 373 A person’s deficits satisfy the
adavae-ﬁmctioning Critezion “whep at least

one domain” g “suﬁiciently impaired thay

dependence
Am, Psychiatric

> at work, at
the community.” Jg g 38.

The American Association on Intellectual
and Developmental Disabilities (AAIDD)’s
definition is “substantively similar” Danie]
Flack, et al_, Following Up After Moore and
Hall: 4 Nationai Survey of State Legisiation
Defining Intellecrual Disabiliry, 28 Psychol.
Pub. Pol'y & L. 459, 460 (2022).

The US. Supreme Cout has pointed out
several traps to beware of when determining
a defendant's adaptive functioning, two of
which are especially relevant here. First,
courts should not overemphasize a defendant's
“adaptive strengths” because “the medical
community focuses the adaptive-functioning
inquiry on adaptive deficits.” Moore, 137
S.Ct. at 1050 (citations omitted). Indeed, the
AAIDD states that assessors must “assume
that limitations often coexist with strengths.”
AAIDD, Defining Criteria Jor Intellectual

u;ﬁ'ESw © 2024 Thomson

Reuters. No ciaim to original U.S. Government Works.
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Disability, https://perma.cc/3492-KAA7 (last
visited June 3, 2024). Finally, courts should
be careful about relying “on adaptive strengths
developed in a controlled setting,” like a prison.
Moore, 137 S.Ct. at 1050 (internal quotation

marks and citation omitted); see aiso DSM-5,
supra, at 38.

In sum, a medically informed adaptive-
behavior inquiry asks whether the defendant
has intellectual deficits that necessitate ongoing
support in daily life activities outside prison
—hot primarily whether the defendant has
strengths in  some areag or whether the
defenidant functions adequately inside prison.

B. The trial court relied on evidence
of Russell's adaptive strengths while
disregarding evidence of his deficits.

There is conflicting evidence as to whether
Russell has substantial adaptive deficits,
including much that speaks to how he managed
life as an adult before going to prison.
However, rather than weighing this extensive
evidence, the trial court's resentencing order
relies largely on facts that do not negate
intellectual disability, such as Russell having
married, been employed, worked on his home,
and paid bills. And, in its analysis of Russell's
test scores, the trial court failed to weigh the
impact of his years in the highly structured
prison environment.

*864 | summarize just a sample of the
evidence. in the record as follows.

The evidence shows unequivocally that Russell
had substantial impairments as a child.
According to one of his brothers, Russell wore

diapers until just before he started first grade
at age seven. When Russell was fourteen, an
educational psychologist assessed him (using
the language of the time) to be “in the middle
of the educable mentally retarded range.” Ex.
Vol. 1V, p. 10. Russell would probably be
“unable to master adequately all the tools
of learning,” the report went on, but could
“succeed if schoolwork is geared to his needs
and abilities.” Jd. Normal classro
would be “confusing”

I a special-educatio

Oom activities
to Russell, so placement
n class was warranted.
Id. And he needed particular instructiop on
“[plersonal hygiene.” Jd. Another assessment
at age fourteen found that Russell had the
vocabulary of an eight-year old and struggled
with “social expectancies™ and ¢

‘commonsense
Judgment.” 7d. at 35

The evidence of how Russell functioned as
an adult before going to prison is conflicting.
His former wife once stated, in the context

of a social-secun'ty disability determination,
that Russell couldn't “buy groceries when

instructed,” “estimate how much food to get,”
Or use money. Ex. Vol. X, p. 58. On good
days, he could do chores like washing dishes
and putting away leftovers if shown how, she
said. On bad days, he couldn't “follow simple
directions.” Jd. at 59. Russell's wife didn't trust
him to babysit children or use the stove. It was,
she summed up, “like having a child to care
for.” Id. at 58.

The reliability of Russell's wife's statements is
somewhat questionable because other evidence
suggests Russell was not quite so impaired. A
psychologist who examined Russell for social-

security purposes reported that his “actual
functional level” belied his IQ score. /d. at 67.

WESTLAW © 2024 Thomson Reuters. No claim to original U.S. Government Works.
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Russell told him that he met “a]| of his basic
personal needs independently” and would drive
himself to stores and select goods. Id. at 67-68.
The psychologist deemed Russell “capable of
managing disability funds.” 7 at 68 (emphasis
omitted). A letter from an elderly neighbor

fifty dollars, buy her

groceries, and come back with the receipt.

This is only an llustration of the many

conflicts in the evidence from Russell'

s life
The parties’

appellate briefg

On repairing his house, local o

fficials deemed it
uninhabitable and disconn

ected the utilities.

The evidence of Russell's functioning as an

adult in prison is also mixed. For example, one

performance report stated that he completed

all his tasks as a kitchen worker and taught
others how to improve. Many other reports say
Russell works well and stays out of trouble. He
has eamned certificates for work done with nail-
guns, saws, drill presses, and other hand-tools,
and gotten qualified to operate forklifts. On the
other hand, Russell's work in the kitchen was
limited to washing dishes. When he tried to help
with cooking, he couldn't calculate “how much
of each ingredient to use to prepare food for a
certain number of people.” Ex. Vol. X1, p. 26.

For purposes of this litigation, Dr. Dennis
Keyes, a professor of special education,
assessed Russell, interviewed his siblings and
a parole or probation officer, and revieweq
records. He testified that Russell is +*g¢3
intellecmally disabled, likely since he was
less than five years old, and hag
Impairments” to his awareness, unde
logic, memory, appreciation of
effect, and ability to pian. Tt Vol. 11, Pp.
40-41. Dr. Keyes asked g broth

€r and sister
of Russell's aboyt his ﬁmctioning by using

“severe
rstanding,
cause and

the “cut-off’ bﬁt
nevertheless “within the ran

ge” of disability,
after allowing for the standard measurement

error of five points. Jd. at 25, 31-32. Dpr.
Keyes did not break down the ILS scores
but Russell appears to have scored especially
low on memory/orientation, managing money,
and health and safety. On the Wide-Range
Achievement Test (WRAT), Russell scored 76
on reading comprehension and 76 on math.
However, Dr. Keyes explained that Russell
achieved these scores only after years of highly

sttuctured prison life, which improved his
ability to function.

Our review is for clear error. Pruitz, 834 N.E.2d
at 104. But, as I explained above, a trial
court's inquiry should focus on the magnitude
of the defendant's deficits, not just his strengths,
and recognize the limited evidentiary value of
how well he functions in the structured prison
environment.

WESTLAW © 2024 Thomson Reutars
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Heré, the trial court's resentencing order
relies in significant part on evidence about
Russell's pre-prison adult life. But it focuses
almost entirely on what the trial court
saw as his adaptive strengths, rather than
evidence regarding his asserted deficits.
Indeed, the adaptive-behavior section of
the order mentions none of the evidence
of Russell's real-life weaknesses either in
childhood or adulthood. Instead, it relies on
Russell having gotten married, been employed,
worked on his home, paid bills, held a driver's
license, owned vehicles, and helped with
errands, chores, and caring for family members.

The trouble with this analysis is that people
with mild intellectual disability can carry out
tasks of daily life like shopping, child-care, and
banking with “some Support,” and can hold
“jobs that do not emphasize conceptual skills.”
DSM-5, supra, at 34. Dr. Keyes explained
that intellectually disabled people can often
perform “monotonous Jjobs” correctly. Tr.
Vol. 11, p- 30. And he expressly stated that
while, Russell is capable of getting a job
and taking “care of himself in most things,”
somebody “will have to keep an eye on
him” Id at 42. In another Indiana case,
an expert explained that “individuals with
mild intellectual disability are able to find
employment in a variety of fields and are able
to obtain a driver's license.” Pruin v Neal,
788 F.3d 248, 259 (7th Cir. 2015). Courts can
no longer rely on the “incorrect stereotypes”
that intellectually disabled people “cannot have
jobs or relationships.” Smith v. Sharp, 935 F.3d
1064, 1086 (10th Cir. 2019).

Turning to Russell's test scores, the trial court
found most convincing his ILS and WRAT
scores, rather than the ABAS I] scores based on
his siblings’ Tesponses. The composite I1.S and
WRAT scores were at or Just above the cut-off
for intellectual disability after allowing for the
standard error. Critically, though, the trial ¢
disregarded Dr. Keyes's warning that Rysse]]
achieved scores this high only because he was
living in a prison providing “about the highest

structure you are going to find.” Tr. Vol. 11, p.
26.

ourt

CXpert testimony that Rus

disabled by citing evidence of Russell's abilities
that are—when viewed *866 in g medically
informed Way—consistent with him being
disabled. The trial court did not engage with
the evidence tending to show Russell's deficits
and ignored the impact of prison structure
on his test scores. The trial court was not
bound to credit or accept evidence favoring
Russell's claim, of course, but it was bound
to consider it. The order under review would
not pass muster in a death—penalty case. See,
e.g., Jackson v Kelley, 898 F.3d 859, 863
(8th Cir. 2018) (criticizing the district court
for determining that the applicant's “adaptive
strengths,” some of which he had developed
in prison, “outweighed his adaptive deficits™).
Nor should it pass muster here.

sell is intellectuéily

Because I consider the trial court's findings
inadequate to deem Russell eligible for LWOP,
I would vacate the sentence and remand for
further findings. I respectfully dissent.

WESTLAW © 2024 Thomson Rsuters. No claim to original U.S. Government Works.
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All Citations

234 N.E.3d 829

conviction.” (emphasis in original)).

4 Guzek, 546 U.S. at 528, 126 S.Ct. 1226 (Scalia & Thomas, JJ., concurring in
the judgment) (“In this case, we have the opportunity to put to rest, once and
for all, the mistaken notion that the Eighth Amendment requires that a convicted
capital. defendant be given the opportunity, at his sentencing hearing, to present
evidence and argument concerning residual doubts about his guilt. Although the
Court correctly holds that there s no Eighth Amendment violation in this case,
I would follow the Court's logic to its natural conclusion and reject all Eighth
Amendment residual-doubt claims.”); Franklin v. Lynaugh, 487 U.S. 164, 174-75,
108 S.Ct. 2320, 101 L.Ed 24 155 (1988) (plurality of Rehnquist, C.J., and White,
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Scalia, and Kennedy, JJ.) (“This Court'

s prior decisions, as we understand them, fail
to recognize a constitutional right to

have such doubts considered as a mitigating
factor .... In sum, even if petitioner had some constitutional right to seek jury
consideration of ‘residual doubts’ about his guilt during his sentencing hearing—
a questionable proposition—the rejection of petitioner's proffered jury instructions
did not impair this right.” ”); id. at 187, 108 S.Ct. 232

6  We are confident this was a mere typographical error in the resentencing order
‘because the same sentence that contains the error also lists the cause number of
Russell's conviction as Class C: “The Defendant was also convicted in 1993 for Child

Molesting as a class B felony in cause number 28C01-9008-CF-0043: a significant
conviction.” App. Vol. V at 135,

Specifically, the sentencing scheme required judges to consider five enumerated
factors, but it permitted judges to also consider other aggravators and mitigators and
provide its balancing conclusions. Totten v. State, 486 N.E.2d 519, 523 (Ind. 1985).
Following this open-ended inquiry, the judge could sentence the defendant to a term
of imprisonment below, at, or above the statutory presumptive term. Anglemyer v.
State, 868 N.E.2d 482, 486 (Ind. 2007), clarified on reh'g on other grounds.

8  The State also charged, and the jury agreed, that Foddrill was tortured. But we set
aside that aggravator on Russell's direct appeal because the LWOP statute did not

list torture as an aggravator when the crime was committed. Russell, 743 N.E.2d
at 274-75.
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1

‘While the language of the

-time of onset. See Pruitt v

money Management *

before age twenty-two, it

The two organizatio

NS were the American Associati
known as the Ameri

can Association on Inte

pmenta| Disabilities,
Sychiatric Association

: McManus, 868 N.E.2d at 785,

! solving. DSM-5, Supra, at 37, The
urwoives aspects like ‘awareness of others’ thoughts, feelings, ang ex
Munication skillg » Id. The Practical domain involv

across life settings, including Personal care job
and more. /g

periences” ang
es “ieaming and
responsibilities,
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STATE OF INDIANA
IN THE GREENE SUPERIOR COURT

CAUSE NO. 28D01-9810-CF-000624
STATE OF INDIANA

V.

JERRY RUSSELL

ORDER ON RESENTENCING

1. Charges were filed under this cause number on August 18, 1995. The Defendant was charged

with Conspiracy to Commit Murder, a class A felony, Murder, a felony, Criminal Confinement,
a class B felony, and Criminal Deviate Conduct, a class A felony.

2. Th.e Defendant’s initial hearing was conducted on October 22, 1998, at which time the Court
appointed attorney Barry S. Brown to represent him.

3. The Defendant’s jury trial began in October 1999. On October 15, 1999, the jurors found the

Petitioner gu.ilty of all counts. Additionally, the jury recommended that the Petitioner receive a
sentence of life imprisonment without parole.

The sentencing hearing was held on November 12, 1999. The Defendant was sentenced to
consecutive terms of life without parole for Murder, 50 years for Conspiracy to Commit Murder,
20 years for Criminal Confinement, and 50 years for Criminal Deviate Conduct. Thus,
Petitioner's aggregate term was life without parole, plus 120 years.

4. On December 6, 1999, Petitioner filed a direct appeal raising five issues: (1) that his wife

was allowed to testify over his assertion of spousal privilege; (2) that there was insufficient
evidence to convict him of Criminal Confinement as a class B felony; (3) that there was
insufficient evidence to convict him of Criminal Deviate Conduct as a class A felony; (4) that his
Confinement conviction in light of his Murder conviction violates the Indiana double jeopardy
clause; and (5) that the trial Court relied upon an improper aggravator to sentence him to life
without parole. Russell v. State, 743, N.E.2d 269, 271 (Ind. 2001). The Court affirmed
Defendant's conviction for Murder and his sentence of life imprisonment without parole, as well
as his conviction for Conspiracy to Commit Murder. Id. at 275. The Court reduced Defendant’s
conviction for Criminal Confinement to a class D felony, with a sentence of 3 years, to be served
consecutively. Id. Additionally, the Court reduced Petitioner's conviction for Criminal Deviate
Conduct to a class B felony with a sentence of 20 years, to be served consecutively, resulting in
an aggregate term of life without parole plus 73 years to be served consecutively. Id.
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5. On March 6, 2003, the Defendant filed a Petition for Post-Conviction Relief, under cause
number 28D01-0305-PC-000286, which ultimately led to an agreement between the parties that
in-exchange for a dismissal of the Petition for Post-Conviction Relief, with prejudice, the
Defendant would be eligible for a resentencing. On September 16, 2019, the Court granted the
parties’ Joint Motion to Dismiss PCR With Prejudice and Modify Sentence.

The Defendant makes three arguments in support of the motion to modify sentence: (1)
Defendant's convictions and sentences for Murder and Conspiracy to Commit Murder violate the
Indiana Double Jeopardy Clause; (2) Defendant is statutorily ineligible for life without parole
due to intellectual disability under Indiana Code 35-50 2-3; and (3) The mitigating circumstances
in this case outweigh the aggravating circumstances. Further, under the theory of residual doubt
the Court should modify the Defendant’s sentence to time served.

Sentencing hearings were held on September 16 and 20, 2019 and February 28, 2020, at which

time evidence was received by the Court in the form of testimony and, by the Defendant’s count,
some 10,000 pages of exhibits were entered.

6. The Defendant contends that his conviction for Cons

vacated, arguing that his convictions and
Murder violate the Indiana Double

piracy to Commit Murder should be
sentences for Murder and Conspiracy to Commit
Jeopardy Clause. The Defendant waived this claim when he
failed to raise the issue in his direct appeal. Furthermore, even if the claim had not been waived,
the convictions do not constitute a double Jjeopardy violation. Therefore, the D=fendant's
convictions for Murder and Conspiracy to Commit Murder stand.

a. Generally, if an issue was known and available, but not raised during a direct

appeal, it is waived. Timberlake v. State, 753 N.E.2d 591,597 (Ind. 2001). The Defendant filed a
direct appeal in 2001. See Russell v. State, 743 N.E.2d 269 (Ind. 2001). At that time, the
Defendant had the opportunity to raise any double jeopardy claims. In fact, a double jeopardy
claim was raised regarding the Defendant's convictions for Criminal Confinement and
Conspiracy to Commit Murder. The Court found that neither of those convictions violated the
Indiana Double Jeopardy Clause. Id. at 274. However, the Defendant did not raise a double
Jjeopardy claim regarding his convictions for Murder and Conspiracy to Commit Murder.

Furthermore, in reviewing the case, the Indiana Supreme Court did not address any potential
issues with the remaining convictions.

b. Even if the Defendant's claim had not been waived, a double jeopardy violation

does not exist. Two offenses are considered the “same offense” in violation of the Indiana
Double Jeopardy Clause if it can be shown that "with respect to either the statutory elements of
the challenged crimes or the actual evidence used to convict, the essential elements of one

challenged offense also establish the essential elements of another challenged offense.”
Richardson v. State, 717 N.E.2d 32, 49 (Ind, 1999).

c. In order to satisfy the statutory elements test, each offense must contain at least '
one element distinct from the other offense so that the same evidence is not requxred. to convict
for both offenses. Richardson at 52. The essential elements of Conspiracy to Commit Murder are
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that the Defendant intended to commit murder, agreed with another person to commit murder,
and that an overt act was performed in furtherance of that agreement. Ind. Code $ 35-41-5-2;
Redman v. State, 743 N.E.2d 263, 267 (Ind. 2001). The crime of Murder only requires that the
Defendant knowingly or intentionally kill another human being. Ind. Code $ 35-42-1-1. Because
the crime of Conspiracy to Commit Murder contains elements not required for that of Murder,
there is no double jeopardy violation under the statutory elements test.

d. Under the actual evidence test, the Defendant must prove a reasonable probability

that the facts used to establish the essential elements of one offense may also have been used to
establish the essential elements of the second challenged offense. Richardson at 52. The
Petitioner has failed to do so in this case. In Spivey v. State, the Court explained that the Indiana

Double Jeopardy Clause is not violated when the facts establishing one essential element of the
offense also establish some, but not all, of the essential elements of another offense. 761 N.E.2d
831, 833 (Ind. 2002); see also Griffin v. State 717 N.E.2d

. 3 (Ind. 1999) (finding that
conspiracy to commit robbery could be established by vario

used to establish the elements of an offense, charging info

argument of counsel may all be considered. Lee v. State
(citing Richardson at 54 n.48).

rmation, jury instructions, and
892 N.B.2d 1231, 1234 (Ind. 2008)

¢. The charging information and evidence

a violation of the Indiana Double J eopardy Clause under the actual evidence test. The conspiracy

to Commit Murder charge, which was read to the jury as part of the preliminary instructions,
contained five overt acts: "[to] abduct Pamela F oddrill, rape Pamela Foddrill, confine Pamela
Foddrill, store Pamela Foddrill's corpse, or dispose of Pamela Foddrill's body." (Jury Instruction
No. 4) The Murder charge, also read to the jury as part of the preliminary instructions, stated
only that the Defendant "did knowingly or intentionally kill another human being to wit: Pamela
Foddrill." Id. The overt acts were not required to prove Murder, and the offenses of Murder and

Conspiracy to Commit Murder are sufficiently distinct to convict and punish the Petitioner for
each.

presented in this case do not demonstrate

7. Additionally, the Defendant argues that he is intellectually disabled under Indiana Code 35
36-9-2 and therefore is ineligible for a sentence of life without parole. However, the Defendant
has failed to prove the second element of the statute. Therefore, the Defendant does not meet the
statutory requirements and his sentence of life without parole stands.

a. Under Indiana law, a finding of an intellectual disability requires an inquiry into two areas:
intellectual functioning and adaptive behavior. Ind. Code 8 35-36-9-2. Intellectual functioning is
typically measured through standardized IQ tests. Rogers v. State, 698 N.E.2d 1172, 1178 (Ind.
1998), abrogated by Pruitt v. State, 834 N.E.2d 90 (Ind. 2005). The D'SM-IV sets forth f:our
degrees of severity that reflect the level of intellectual impairment: mild mental retardation (IQ
of 50-70), moderate mental retardation (IQ between 35 to 40 and 50 to 55), severe mental
retardation (IQ between 20 to 25 and 35 to 40), and profound mental retardation (IQ of less than

20 to 25). (Diagnostic And Statistical Manual of Mental Disorders: DSM-IV. Washington, DC:
American Psychiatric Association, 1994.)
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"Significant subaverage intellectual functioning" is generally found in an I1Q of 70 or below, with H
a five-point margin of error in either direction. Rogers at 1178, '

b. Jerry Russell's full-scale IQ scores have ranged between 61 to 69, his verbal IQ

scores have ranged between 61 to 68, and his performance IQ scores have ranged between 65 to

75. These scores reflect a mild intellectual disability, with a few scores falling right on the cut-
off. He obtained a GED while incarcerated.

c. However, unfier Indiana law, significant subaverage intellectual functioning must exist
concurrently with substantia] impairment of adaptive behavior. Ind. Code $ 35-36-9-1; Pruitt v.

"mildly mentally retarded.” 698 N.E.2d

at 1177. Three of the four experts found the Defendant to have " significantly subaverage
intellectual functioning," but only one expert found “substantially impaired adaptive behavior.” '
Id. at 1180. In reaching their decision, the trial Court noted that while the Defendant clearly had

subaverage intellectual functioning, he was able to adapt. Id. The Defendant was working,

operated a vehicle, lived with a woman, and was able to go where he wanted to go. Id. The

Indiana Supreme Court affirmed this decision, finding that while the Defendant did have

significant subaverage intellectual functioning, his adaptive behaviors were not substantially

impaired and therefore the definition under Indiana Code 35-36-9-2 was not satisfied. Id. at
1181.

¢. In evaluating Jerry Russell, Dr. Dennis William Keyes, Professor of Special Education at the

College of Charleston, used the Adaptive Behavior Assessment System (ABAS—II), an

Independent Living Scale (ILS). and the Wide-Range Achievement Test. The ABAS

administered in this case assessed J erry Russell's conceptual, social, and practical skills.

According to the testimony provided by Dr. Keyes. conceptual skills consist of communication,

functional application, and self-direction. (Resentencing Testimony of Dr. Keyes). Social skills

look at how well an individual gets along with others. Id. Practical skills include community,

home living, safety, health, and self-care. Id. In ranking himself, Jerry Russell scored himselif as

a 94 in conceptual skills, a 96 in social skills, and a 92 in practical skills. All of these scores are

far above the 50-70 range required to find an intellectual disability. Dr. Keyes also asked Mr. |
Russell's brother and sister to provide scores for Mr. Russell. Mr. Russell's brother gave him a 61 ‘
in conceptual skills, a 75 in social skills, and a 55 in practical skills. Mr. Russell's sister gave him 1
a 58 in conceptual skills, a 65 in social skills, and a 68 in practical skills. Dr. Keyes believed that - ]
the scores provided by Mr. Russell's siblings were more reliable than Mr. Russell's scores of

himself. However, no information has been provided to credit the siblings' scores. Neither sibling

was tested themselves for the presence of an intellectual disability. Mr. Russell's youngest sibling

was tested for an intellectual disability and was found to fall within the range. He was not asked

to complete the ABAS for Mr. Russell. Furthermore, Mr. Russell's family members may be
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inclined to portray Mr. Russell as less competent than he actually is in an effort to avoid Mr.
Russell being sentenced to life without parole. See State v. McManus, 868 N.E.2d 778, 789 (Ind.
2007) (noting that McManus family members may be inclined to portray McManus as less
competent than he actually is). Because there are no facts lending credibility to the siblings
scores, they should not be given much weight when evaluating Mr. Russell's adaptive behaviors.

f. The ILS is composed of five scales: memory/orientation, managing money, managing home
and transportation, health and safety, and social adjustment. Mr. Russell's ILS scores ranged

anywhere from 62 to 96, with a composite score of 75. This score is above the 50-70 range
required to find an intellectual disability and right on the cut-off when the margin of error is
taken into consideration. Because the ILS is a standardized,

onsi ' performance-based test, the results
a‘rg Iir;lmre objective and reliable than the third-party observations provided by Mr. Russell's
siblings.

8. The Wide-Range Achievement test administered in this case is used to measure word reading,
sentence comprehension, spelling, math, and reading comprehension, Jerry Russell scored’
be?v'veen 75 to 78 in all five subjects. These primary academic skills are closely related to the
ability to function in daily living activities. (Re-sentencing Testimony of Dr, Keyes). Therefore,
Mr. Russell's scores in this area are important indicators of his adaptive behaviors,

h. Additionally, an adaptive behavior assessment includes a consideration of cae's work history
and day-to-day life. McManus, 868 N.E.2d at 789. In McManus, the Court determined that the
Defendant's successful past employment and his ability to care for his daughter on a daily basis,
coupled with his adaptive behavior assessment scores illustrated the Defendant's adaptive
ahﬂmes 1d. Similarly, Mr. Russell's history indicates his abilities rather than his deficits. Prior to

Indiana. The Defendant was employed, worked on his home, and paid his monthly bills. The
Defendant also had a driver's license,

Defendant helped care for his two children while also helping his disabled brother and his blind
mother with errands and household chores, In fact, one of the mitigating factors presented by the
Defendant is that he would be able to continue to help care for his disabled brother if he were
released. These factors show that the Defendant possesses the adaptive behaviors necessary to
handle everyday life, despite his test scores. Additionally, Dr. Keyes testified that regardless of
Jerry Russell's low IQ, nothing prohibits him from knowing the difference between right and
wrong; an acceptable standard for determining adaptive behavior.

In sum, the Defendant does not satisfy the adaptive behavior prong of Indiana Code 35-36-9-2
and therefore is not statutorily ineligible for life without parole under Indiana Code 35.-50-2-9.
The Defendant's sentence to life without parole for his murder conviction should remain.

When resentencing for a crime that occurred pre-Blakely. the trial Court must comply with then
current constitutional law under Blakely v. Maryland, 542 U.S. 296 (2004). Ben-Yisrayl v. State,
908 N.E.2d 1223, 1231 (Ind. App. 2009). In order to elevate a sentence above the presumptive,
the aggravating circumstances must be a prior act admitted by the Defendant, or a fact found

beyond reasonable doubt by a jury. Blakely 542 U.S. at 301; Smylie v. State, 823 N.E.2d
679,685-86 (Ind. 2005). Additionally, when a sentence is enhanced or consecutive sentences are
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imposed, the Court must find that the aggravating circumstances outweigh the mitigating

circumstances, Singer v. State, 674 N.E.2d 11, 13-14 (Ind. App. 1996) (quoting Sims v. State,
585 N.E.2d 271, 272 (Ind. 1992).

Aggravating Circumstances
i. Defendant's Criminal History

The Defendant's criminal history is an aggravating circumstance. The Defendant has juvenile
adjudications for truancy and the equivalent of Criminal Recklessness as a class A misdemeanor
if committed by an adult. (Tr. P. 751-52). The Defendant argues that these adjudications should
be given minimal weight due to the Defendant's intellectual disability. However, as previously
discussed, while the Defendant does present significant subaverage intellectual functioning, his
adaptive behavior is not nearly as impaired. Additionally, Dr. Keyes has testified that the
Defendant knows the difference between right and wrong. He likely knew this as a juvenile as

well. Therefore, the weight of Defendant's juvenile adjudications should not be reduced beyond
that otherwise considered for juvenile behavior.

Additionally, the Defendant has several adult convictions. The Defendant has a conviction in
Texas for Unauthorized use of a Vehicle as a third-degree felony. The Defendant was also
convicted in 1993 for Child Molesting as a class B felony in cause number 28C01-9008-CF-
0043; a significant conviction. Three years later, th

e Defendant was convicted of Conversion as a
class A misdemeanor in cause number 28C01-9512-DF-0096. Again, the Defendant argues that
the aggravating weight of some of these charges should be reduced due to the Defendant's

intellectual disability. That is not warranted in this case. The Defendant knows the difference
between right and wrong. The Defendant indicated as much during his hearing on February 28,
2020, when Mr. Russell stated that he would never harm a woman the way Pamela Foddrill was
harmed in this case. However, the Defendant's conviction of child molestation against his own

child shortly before this offense suggests otherwise. The aggravating weight of these convictions
should not be reduced.

ii. The Victim was Mentally Infirm

The fact that the victim, Pamela Foddrill, was mentally infirm and particularly vulnerable.: is an
additional aggravating circumstance. She had never lived alone and was incapable of dogxg So.
This fact was known to the three co-Defendants and was considered by them in perpetrating the

offense. For the reasons previously stated, the Defendant’s intellectual disability is not sufficient
to offset this fact.

As was found by the trial judge in his Pronouncement of Sentenfce, “The_ crimina.l acts .
perpetrated upon the victim by the Defendant were part of a series pf hen:mus episodes occurring
in late August 1995, during which the Defendant and others comrm?ted sxmyl{aneous deviate acts
Lipon the victim for a period of several hours, over several days, w%nle the victim was confined,
and eventually intentionally killed. The Defendant [sic] was held in a hot attic in the late
summer and stripped of human dignity. She was fed by 9th.ers, washed by o?hers, and forced to
participate in repeated, violent, sexual marathons. The victim was me_ntally infirm, and she
feared men in general. The degrading conditions and sexual degradation were torturous to the

6

Y&



victim.” This Court finds the same to be true and adopts these findings in whole. It is beyond
human understanding how any person, let alone a sheltered, mentally infirm person who had
never know anything but safety and caring concern.

ili. The Defendant was on Probation

The Defendant was on probation in cause number 28C01 9008 CF 0043 at the time these
offenses occurred.

Mitigating Circumstances

i. The Court must balance the mitigating circumstances against the aggravating circumstances.

How.ever, tht? Court is not obligated to find the existence of mitigating circumstances, nor is it
required to give the same credit as the Defendant does to the Defendant’s proffered mitigating
circumstances. Singer 674 N.E. 2d at 14.

ii. The Defendant contends that the Defen
circumstance. This Court is not required

€

dant’s intellectual disability is a significant mitigating
. to accept the Defendant’s claim of mental disability
ere the evidence regarding it is highly disputable in nature, w

State, 670 N.E. 2d 7.8 (Ind. 1996) (holding that Defendant’s claim of mental impairment was
sufficiently debatable that the tria] Court did not err in declining to find mitigating circumstance)
See also Bruck v. State No 10A05-1612-CR-2865, 2017 WL 4583032 at *11 (Ind. App. Oct.16,
2017) (finding that evidence that Defendant dropped out of school in the 1 1" grade and was

diagnosed as “mildly mentally retarded” at age eighteen was not enough to be considered a
mitigating circumstance.)

Itis not disputed that the Defendant’s IQ scores reflected that he fell within the level of mild

: eight and reliability of the evidence regard.ng impairment of
his adaptive behavior is debatable. As previously mentioned, the weight of the scores provided
by the Defendant’s siblings for the ABA’s should be questioned as there is a high risk of bias.
Additionally, while some scores in the ILS were in the range necessary to find impairment,
several scores in the ILS as well as the Wide Range Achievement Test were above the range.

Moreover, Dr. Keyes testified that the Defendant knew the difference between right and wrong
and the Defendant himself indicated this during his statements at the hearing of February 28,
2020. Additionally, significant weight should be given to the fact that at the time of the offense
the Defendant was able to successfully provide and care for himself and others on a daily basis.

Because the facts and evidence weigh against the Defendant’s intellectual disability, this factor
should be given minimal weight.

iii. The Defendant as a child suffered neglect which no doubt contributed to his anti-social
behavior.

iv. The Defendant argues that residual doubt is a significant mitigator in this case. In Miller v.
State, the Court described residual doubt as “When a jury finds a Defendant guilty beyond a .
reasonable doubt, there may still be a measure or residuum of doubt about the Defendant's guilt.”
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702 N.E. 2d 1053, 1069 (Ind. 1998). Defendant argues that residual doubt exists in his case due
to various inconsistencies with witnesses and evidence connecting him to the offense.

The Defendant claims that Redman and Long did not implicate him in the crime when they
discussed it with other individuals. The Defendant called three of these individuals as witnesses
at the hearing on February 28, 2020. These individuals are convicts and received their
information from fellow convicts while incarcerated. The reliability of any of the information
they obtained should be questioned. Richard Thompson, a friend of John Redman while at the
IDOC, and Timothy Cazee, a jail friend of Roger Long, stated that they did not recall hearing
that Jerry Russell was involved, but that they had no way of knowing whether or not they had the
full story. The Defendant also called Roger Shelly as a witness. Shelly, a friend of John Redman

while at Pendleton, testified that he did remember hearing that Jerry Russell was involved in the

crime. The co-Defendant's statements do not lend support to residual doubtas a mitigating
factor.

The !)efendant also argues that residual doubt exists in this case because two State witnesses,
Plyr}l Fovyler ar'1d Wanda Hubbell, provided inconsistent statements. The Defendant also points
out inconsistencies in Sara Russell's testimony regarding where she was when the crime

occurred. A similar argument was made in Stephenson v. State. 742 N.E.2d, 463 (Ind. 2001).
There, the Defendant argued that residual doubt existed because two key state witnesses had
"compelling reasons to lie." Id. at 500. The Court found that the residual doubr did not provide a
basis to revise the Defendant's sentence from death to life without parole. Id. at 502. In reaching
their conclusion, the Court noted that both the jury and the trial Court found the testimony of the
State's witnesses more credible than the Defendant's witnesses and any other exculpatory
evidence. Id. Similarly, the credibility of Plynia Fowler, Wanda Hubbell, and Sara Russell has
already been assessed by the jury and the trial Court. Neither the jury nor the Court were
persuaded by the inconsistencies by these witnesses or the testimony by Defendant's witnesses,
Furthermore, both Plynia Fowler and Wanda Hubbell are still living and could have been
subpoenaed to testify regarding their contradictory statements.

The Defendant also points to the lack of evidence in support of his residual doubt argument,
Specifically, the Defendant references the lack of scientific evidence linking him to the offense
and the lack of physical evidence that Pamela Foddrill was inside the Defendant's home. In
Stephenson, the Defendant also argued that there was a lack of physical evidence connecting him
to the murders. Id. at 500. Still, the jury found the State's witnesses more credible than the '
defense's and found the Defendant guilty. Id. The same is true here. The jury was presented with
all of the State's evidence and was thus aware of the lack of scientific and physical evidence.

Despite that, they found the Defendant guilty and sentenced him to life without parole. That
decision should not be disturbed.

Additionally, the Defendant contends that there is considerable reason to questipn jthe credibility
of Mr. Russell's out of Court statements he allegedly made to other inmates whl!e incarcerated.
The Defendant cites to State v. Arroyo for the proposition that the testimony of 3ail-hou§e
informants is suspect and argues that the testimony regarding Russell's statements was likely
based on rumor, speculation, or information from the media. 292 Conn, 558, 570 (Conn. 2009).
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However, the Defendant made incriminating statements to several individuals, some of whom
were not inmates, including his wife, Sara Russell, his friend, Jerry Mae Saude, and his first
wife, Patricia Criss. Again, the jury assessed the information and found this testimony credible.
Furthermore, while the Defendant asks the Court to question the credibility of Mr. Russell's out
of Court statements, he asks the Court to believe the out of Court statements cf the co-
Defendants made while incarcerated and the out of Court statements made by Plynia Fowler and

Wanda Hubbell. The jury's assessment of the credibility of the Defendant's statements should not
be questioned.

"Evidence that the Defendant played a lesser role in the
circumstance." Sensback v. State. 720 N.E.2d. 1160, 11
due to his intellectual disability, if he was involved in
role and acted under the substantial domination of Re

has pointed to no concrete evidence in the record that he played a lesser role in the offense. In
'fac'g, the record suggests otherwise. The testimony of Plynia Fowler and Wanda Hubbell

very aspect of this crime, from the moment
taken to Illinois. Additionally, Pamela
dant's home. There is no evidence that the
s co-Defendants.

crime may constitute a mitigating

64 (Ind. 1999). Defendant argues that
this offense, he probably played a lesser
dman and Long. However, the Defendant

Foddrill was believed to have been held in the Defen
Defendant played a lesser role in the offense than hi

Furthermore, as Dr. Keyes testified, the Defendant knows the difference between right and
wrong. There is also evidence that the Defen,

dant was able to function on a daily basis and make
decisions for himself. He knew the consequences of participating in this crime with his co-
Defendants and he chose to do so anyway.

Any intellectual disability the Defendant may have
does not overcome the fact that he knew that what he was doing was wrong

The Defendant also references his good behavior while incarcerated, religious activities, troubled
background, positive character traits, expression of sorrow, and family responsibilities as

mitigating factors. However, these factors, while mitigating, do not outweigh the substantial
aggravating circumstances in this case.

The Court began its review of this case with a number of factors in mind. First, the I_)efendant‘
had been convicted by a jury of his peers, before a well-respected and seasoned trial judge. His
convictions, with some adjustments, withstood appeal. The trial judge, Hon. David Holt, made

the following findings in his Pronouncement of Sentence issued on November 12, 1999,
including the following:

i. The Court has concluded that the Defendant was a major participant in the murder of
Pamela Foddrill. He intended for the victim to be killed.
ii. First, he intentionally participated in the planning and the conmﬁ§sion of the
kidnapping, the confinement, the repeated rapes, the repeated c?ev1ate conduct, and
the other acts of sexual abuse, as well as the inhumane, degrading torture. .
iii. And then to silence her and prevent her from identifying the Defendant and his co-
: Defendants, he intentionally participated in the brutal death.
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iv. The Defendant was actively involved and physically present during the entire
sequence of criminal activity which culminated in the intentional killing of Pamela
Foddrill, and the concealment of her physical remains.

v. The Defendant confined the victim for almost the entire, long confinement in the
Defendant’s home which he eagerly provided.

vi. Intending that Pamela Foddrill be killed, the Defendant left the room where Pamela
was being confined to obtain a knife to be used in her murder and he then provided
the knife to an accomplice intending that the accomplice use the krife to kill her,

vii.  The Defendant was physically present during the victim’s murder.

viii.  He participated in hiding her body, and he sexually violated the body.

ix. The Defendant also participated in dumping the body in Illinois.

X. The Court accepts the recommendation of the jury.

xi. The Court personally concludes that the sentence of life imp:

; : \ risonment without parole
is the appropriate punishment for J erry E. Russell, Sr., and for this crime of murder.

The Defendant’s attorney, Lisa Johnson, told the Court that in all the cases she has been a part of
and of all the transcripts she has reviewed, this case conv

inced her of the Defendant’s innocence.
The Court accepted that she believed in her heart that the Defendant was not guilty. This
position stands diametrically opposed to Judge Holt’

s findings. This Court had to determine for
itself whether it believed the case against the Defendan

t which resulted in his convictions, or
whether there was sufficient residual doubt to consider as an aggravating circumstance to
warrant the Defendant’s release for time served.

The most critical of the determinations was whether or not the Court accepted and believed the
testimony of Plynia Fowler and Wanda Hubbell, two very unreliable witnesses. And yet, many
criminal witnesses are of the same ilk and the fact finder must determine who to believe. During
one of the hearings hereunder, the Defendant’s co-counsel Eric Koselke, likened the
determination of residual doubt to a trial judge who having heard the testimony at trial in a death
penalty case, had sufficient residual doubt to warrant withholding the impos'itiqn of the death
penalty. The biggest problem with this analogy is that in his example, the trial judge actually
watched the witnesses as they testified and listened to their testimony, applying the normal
methods of determining the veracity of a witness by, inter alia, the observation of body language
and the intonations, hesitancy and strength of the witness’s voice. This is the very reason that
the appellate Courts do not re-weigh evidence. This jury believed them suf"ﬁcxently to warrant ,
verdicts of guilty and the tenor and tone of the trial judge’s sentencing findings upheld the jury’s
verdicts. This Court simply could not determine the extent to which it was to believe t!:ze
testimony of these key witnesses, unreliable as they may be, or any of the rest of the witnesses’
testimony for that matter.
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And then, there is the dynamic that is rarely if ever discussed in sentencing orders; the gut
feeling of the judge. This Court tried very hard to approach the consideration of this case ina
neutral manner. It took considerable time to review the voluminous record, but it was necessary
if the Court was {0 give the Defendant a fair review in the determination of a proper sentence on
resentencing. The Court always had speaking to it in the back of the Court’s mind that the
Defendant’s attorney believed the Defendant was innocent. That alone caused the Court to
review and re-review the evidence. The Court also wanted to be as sure as it could be that it
wasn’t over-looking an opportunity to release an innocent person from a life of incarceration.

However, in the final analysis, this Court could not say in its heart or mind, or even in its gut that
there was residual douby,

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that;

1. ?’he convictions for Murder and Conspiracy to Commit Murder do not constitute a double
Jeopardy violation. The conviction for conspiracy to commit murder stands

2. The Defendant does not satisfy both prongs of Indiana Code 35 36-9-2, and therefore. the
Defendant is eligible for a sentence of life without parole.

3. The mitigating circumstances in this case do not offset the substantial
aggravating circumstances.

4.

There was insufficient residual doubt to modify the Defendant’s original sentence.

IT IS THEREFORE ORDERED that the Defendant be resentenced as follows:

Count 1. Conspiracy to Commit Murder, a class A felony, fifty (50) years.
Count2. Murder, a felony, Life without Parole.

Count3. Criminal Confinement, a class D felony, three (3) years.
Count4. Criminal Deviate Conduct, a class B felony, twenty (20) years.

The sentences shall all run consecutively. The Defendant is granted Class 1 credit for the
three hundred-eighty-eight (388) days he served prior to the original sentencing of November
12, 1999, and all credit accrued in the Indiana Department of Correction since. Considering
that the Defendant is indigent and will be serving a life sentence plus sevemy-_three (73)
years, the Court vacates the previous fines levied and instructs the Clerk of this Cqurt to
release them in the judgment records. Since the sentence ori ginqll_v rendered herein and
amended on appeal was not disturbed, there is no purpose in issuing an Amended Abstract of
Judgment unless required by the Indiana Dep’a_mme pi-o

-

Marc R. Kellams, Special Judge

Entered of record this 16" day of August 202

Copies: RJO )
Keven W. Mclntosh, Chief Deputy Prosecuting Attorney
Lisa Malmer Johnson, attorney for the Defendant
Eric Koselke, attorney for the Defendant
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