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INTEREST OF AMICUS CURIAE1

Amicus 

From Liberty To 
Liberality: The Transformation of the Pennsylvania 
Legislature, 1776-1820 (Lexington Books, 2012), an 

The Documentary 
History of the Supreme Court of the United States, 1789-
1800,2

approve the brief.

The Documentary History 
of the Supreme Court of the United States, 1789–1800
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SUMMARY OF THE ARGUMENT

that there have been no proper loci—

loci. 

ARGUMENT

I. Oaths and codes of ethics in eighteenth- and early 
nineteenth-century America articulated the duties 
of medical practitioners without prejudice to 
particular therapies, and the subsequent closedness 
of the American Medical Association to alternative 
therapies was a departure from the tradition the 
oaths and codes represented.



3

3

4

5 

6 The oath 

3. Robert Baker, Before Bioethics: A History of American 
Medical Ethics from the Colonial Period to the Bioethics 
Revolution 23 (Oxford Univ. Press 2013).

4. Id., at 21.

5. Id., at 21-23.

6. Id. at 19. 
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7 Indeed, European 

8

9 

10

11

7. Id. at 35.

8. Id. at 40.

9. Id. at 45.

10. Id. at 44.

11. Id.
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12

13

as far as I can  (emphasis added) 

14 At that 

15 Between 1747 and 

16

17

12. Id.

13. Id. at 50.

14. Id. at 39.

An Indissoluble Union: How the American 
War for Independence Transformed Philadelphia’s Medical 
Community and Created a Public Health Establishment, 77 Pa. 
Hist. 37, 39 (2010).

16. Id.

17. Baker, supra note 3, at 39.
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18 

19 

in 1808.20

21 

22

23

18. Id. at 63.

Medical Ethics: Or A Code of Institutes 
and Precepts, Adapted to the Professional Conduct of Physicians 
and Surgeons

20. Baker, supra note 3, at 102.

21. Id. at 104.

22. Id. at 104-106.

supra note 19, at 37.
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Extracts 
Extracts 

24

Extracts.25

26

27

tradition.

24. Extracts from the Medical Ethics of Dr. Percival
supra note 3, at 138.

25. Baker, supra note 3, at 138.

26. Id. at 153.

27. Id. at 214.
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II. American medical licensing laws in the colonial 

were tentative and not effectively enforced, 

licensing laws.

28

29

30

American Physicians In the 
Nineteenth Century: From Sects to Science 72 (Johns Hopkins 
Univ. Press 1972).

29. Id. at 337, 338 (App. II). 

The Social Transformation of American 
Medicine 
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31 

32 

33

31. Id. at 40.

32. Rothstein, supra note 28, at 332-339 (App. II).

33. Starr, supra note 30, at 44.
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34 

III. With popular support, states repealed or greatly 
weakened their exclusive medical licensing laws 
after 1830, but states had other means of supporting 
public health that did not preempt the therapeutic 
freedom at the heart of the American medical 
tradition.

35

The “Watchman for Truth”: Professional 
Licensing and the First Amendment 
887 (2000).

Doctors and the Law: Medical 
Jurisprudence in Nineteenth-Century America 87 (Johns 
Hopkins Univ. Press 1993).
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36 

37 Thus the 

36. Id. at 88.

37. Rothstein, supra note 28, at 339.
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38

1835.39

40 

41

The People’s Welfare: Law & 
Regulation in Nineteenth-Century America 191-233 (Univ. of 
N.C. Press 1996).

39. Mohr, supra note 35, at 111.

40. Id. at 110.

41. Id. at 113.
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42 

43 

44

42. Id. at 121.

The “Pennsylvania Model”: The 
Judicial Criminalization of Abortion in Pennsylvania, 1838–
1850

44. Starr, supra note 30, at 58.
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45

46

47 

Choose Your Medicine: Freedom of 
Therapeutic Choice in America 25, 26 (Oxford Univ. Press 2021).

46. Rothstein, supra note 28, at 338 (New York statutes); 
Mohr, supra note 35, at 88 (petitions).

47. Starr, supra note 30, at 58.
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IV. States reintroduced medical licensing in the late 
nineteenth century, but on terms that respected 
therapeutic freedom.

48 

49 

50

48. Id. at 96.

49. Id.

50. Id. at 97.
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51

52 In addition, the 

53 After the AMA in 1903 abandoned its 

54

 

51. Id. at 99, 100-101.

52. Id. at 100.

53. Id. at 101.

supra 
prohibition); Starr, supra 
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55

56

A. States respected therapeutic freedom through 
the creation of therapeutically representative 
medical boards.

57

55. Starr, supra note 30, at 102.

Medical 
Licensing and Discipline in America: A History of the Federation 
of State Medical Boards
in U.S. States and Territories, 1895 (Lexington Books 2012) 

57. Starr, supra note 30, at 58.
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three groups.58

in 1904.59

B. States respected therapeutic freedom by 

medical students and license applicants.

60

supra note 45, at 52.

Freedom of Contract and 
Occupational Licensing 1890-1910: A Legal and Social Study, 

Ex parte Gerino
412 (1904).

60. Tex. Const. of 1876 art. XVI, § 31.
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Dent v. West Virginia 
(1889).61

62 The West Virginia 

63 

61. Dent v. West Virginia, 129 U.S. 114 (1889).

supra 

63. supra note 59, at 493.
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64 

The legislature cannot successfully prescribe 
in advance a standard to meet these new and changing 
conditions emphasis added).65

Medical Education in the United 
States and Canada: A Report to the Carnegie Foundation for the 
Advancement of Teaching 61, 156 (Carnegie Found. 1910; reprint 

65. Ex parte Gerino, supra 
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66

67 

68 

69

Tex. Const. of 1876 art. XVI, § 31.

supra 

68. Ibid.

supra 
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70

70. Starr, supra note 30, at 107, 108.
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C. States respected therapeutic freedom through 
the exclusion of therapeutic choice as a cause 
of action in state medical board disciplinary 
proceedings against physicians.

71

72 

supra

72. Id.
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73

CONCLUSION

Causes for Disciplinary Actions Taken 
by State Medical Boards, 1963–1967.
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