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QUESTION PRESENTED 

 Did the Ninth Circuit Court of Appeals err in denying a Certificate of Appealability (“COA”) 

consistent with the standards set by 28 U.S.C. § 2253(c)(2) and by this Court in Miller-El v. Cockrell, 

537 U.S. 322, 327 (2003) and Slack v. McDaniel, 529 U.S. 473 (2000), to review the holding of the 

district court and the Nevada Supreme Court that trial counsel’s failure to adequately conduct 

pretrial investigation and witness preparation concerning Mr. Colon’s alibi witnesses, which 

led him to promise the jury a defense that he could not deliver, did not deprive him of due 

process and a fair trial due to ineffective assistance of trial counsel?   
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I. PRAYER FOR RELIEF  
 

Mr. Marc Anthony Colon respectfully petitions this Court for a writ 

of certiorari to the United States Court of Appeals for the Ninth Circuit to 

review its decision denying his request for a Certificate of Appealability 

(“COA”) from the denial of his habeas corpus petition under 28 U.S.C. § 

2254. The basis of this petition is that the Ninth Circuit’s denial of a COA 

is  

(1) contrary to the Due Process clause of the Fifth and Fourteenth 

Amendments to the United States Constitution and in conflict with the 

standards for a COA set by 28 U.S.C. § 2253(c)(2) and by this Court in 

Miller-El v. Cockrell, 537 U.S. 322, 327 (2003) and Slack v. McDaniel, 529 

U.S. 473 (2000), and other Supreme Court cases cited herein, and 

 (2) contrary to the Sixth Amendment to the United States 

Constitution as determined by this Court’s binding precedents under 

Strickland v. Washington, 466 U.S. 668 (1984) and Lafler v. Cooper, 566 

U.S. 156 (2-12) and other prior and subsequent Supreme Court precedents 

requiring effective assistance of counsel in trial and plea bargaining, and  

(3) as inexplicable as it was unexplained, in violation of this Court’s 

authority in Jackson v. Felkner, 562 U.S. 594 (2011).   

In the alternative, the state and federal courts below have decided 

an important question of federal law that has not been, but should be, 

settled by this Court. 
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II. OPINION BELOW 
 

On July 18, 2024 a two-judge panel of the Ninth Circuit denied Mr. 

Colon’s petition for a COA in an Order that was final and unpublished. 

C o l o n  v .  R .  B a k e r  a n d  A t t o r ne y  G e n e r a l  o f  t h e  S t a t e  o f  

N e v a d a ,  No. 23-4069 (9th Cir. July 18, 2024), Appendix A. 

III. JURISDICTION 
 

On July 18, 2024, a two-judge panel of the Court of Appeals for the 

Ninth Circuit issued an unpublished Order denying Mr. Colon’s petition for a 

COA. Appendix A. This is the final judgment for which a writ of certiorari is 

sought. 

This Court has jurisdiction pursuant to 28 U.S.C. § 1254(1). 

IV. STATUTORY AND CONSTITUTIONAL PROVISIONS INVOLVED 
 

The Fifth Amendment to the United States Constitution provides in pertinent 
part: 

 
No person shall be held to answer for a capital, or otherwise infamous 
crime…  
nor be deprived of life, liberty, or property, without due process of law…. 

 
The Sixth Amendment to the United States Constitution provides in pertinent 
part: 

 

In all criminal prosecutions, the accused shall enjoy the right…to be 
confronted with the witnesses against him; to have compulsory process for 
obtaining witnesses in his favor, and to have the assistance of counsel for 
his defense. 

 
The Fourteenth Amendment to the United States Constitution, Section 1, 
provides: 

 

All persons born or naturalized in the United States, and subject to the 
jurisdiction thereof, are citizens of the United States and of the State 
wherein they reside. No State shall make or enforce any law which shall 
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abridge the privileges or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction the equal 
protection of the laws. 

  
 

V.  STATEMENT OF THE CASE 
 

A. Jurisdiction of Courts of First Instance 
 

The district court had jurisdiction pursuant to 28 U.S.C. § 2254. The 

Ninth Circuit Court of Appeals had jurisdiction pursuant to 28 U.S.C. §§ 

1291 and 2253. 

B. Facts Material to the Questions Presented 
 

 Background Facts 

 Since the issue in this petition for writ of certiorari is ineffective assistance of 

trial counsel, the following facts serve mostly as background of the underlying case. 

 On January 12, 2006, at about 7:30 a.m., Enrique Reyes went to the Villa 

Cordova apartments in Clark County, Nevada and began looking through a 

dumpster. He found the deceased body of a small child in the dumpster and 

immediately called 911.  The child was ultimately identified as three-year-old 

Crystal Figueroa.  

 The child was fully dressed when found.  The autopsy determined that she 

appeared malnourished, weighing twenty-three pounds; she had previously weighed 

twenty-five pounds, according to medical records.  There were many bruises 

throughout her entire body.  The injuries were probably inflicted at or within three 

days of the time of death. Crystal’s duodenum had been completely severed.  A 
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severed duodenum would possibly cause vomiting and lethargic behavior.  Death 

occurred within twenty-four hours from the time of injury.  Crystal died of blunt 

force trauma to the torso.  The pathologist could not say whether the child would 

have lived if Gladys Perez had taken her daughter to a hospital.  

 On a box located in the dumpster and covering Crystal’s face, fingerprints were 

located, but they did not match the prints of Marc Anthony Colon or Gladys Perez.   

Jennifer Shreves was the manager at the Bargain Motel in Las Vegas.  On 

January 9, 2006, Mr. Colon and Gladys Perez rented a room at the hotel and were 

accompanied by three little girls. The couple rented the room for a week but only 

stayed for three days.  When Perez was leaving the motel, she told the manager 

that they had found a place to live; she appeared to have no expression.   

Sharon Brock worked as a housekeeper at the Bargain Motel and lived there 

with her husband John Brock. In the apartment the defendants had rented, Ms. 

Brock continuously heard a female yelling and believed that the children were being 

mistreated.  Ms. Brock heard the woman yelling all three nights. She even heard 

things being thrown around the room.   However, she told the police she did not 

hear a male voice in the apartment.  Ms. Brock remembered the woman did not 

sound scared but was yelling with anger and throwing things so hard it made the 

apartment vibrate.  During this time, she would hear the children crying.  Ms. 

Brock was so upset by what she heard that she reported it to Ms. Shreves.  Later, at 

trial, it became unclear whether Ms. Brock heard the sounds from the Colon-Perez 

room or a different room.     
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At the time of the autopsy, Crystal Figueroa's identity was unknown. On 

February 22, 2006, homicide officers received a call from Detective Dwayne Cornett 

of the Tulare County Sheriff ’s Office, California, indicating that Ms. Lilia Perez had 

seen a flyer with the child’s photograph and believed that it may be her 

granddaughter. Las Vegas Homicide Detectives went to Victorville to obtain a DNA 

sample from Lilia Perez. Lilia told the police that Gladys told her that Crystal got 

sick and she took her to the hospital and left her there.  There, they also contacted 

Gladys Perez, who was in the hospital at the time.   

Gladys had a black eye at the time the detectives interviewed her. Based on 

information received from Lilia and Gladys Perez, police flew to St. Paul, Minnesota 

to apprehend Mr. Colon.  Detectives arrived at the residence of Jose Ruiz, Mr. 

Colon’s uncle, searching for Mr. Colon. Mr. Colon had two daughters with him in 

Minnesota. Maxine and Marlene were at school when the police arrived at Mr. 

Ruiz’s apartment.  Jose Ruiz's daughter, Amy, agreed to get the children from 

school, for the detectives.  Police interviewed Maxine and Marlene Colon at Mr. 

Ruiz's residence.  Maxine, who was about 10 years old at the time, told the police 

that Marlene, Crystal and Lesley Perez along with both defendants drove two 

vehicles from California to Las Vegas.  One vehicle was her mother’s, and the other 

was a burgundy Intrepid.  At first, they all stayed at the Stratosphere.  They later 

left the Stratosphere to stay at the Bargain Motel. 

 Maxine remembered that Crystal was throwing up and coughing. Both Marlene 

and Lesley were asleep.  Maxine said she called her dad who began cleaning up the 
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vomit.  Maxine was worried so she did not go back to sleep. Mr. Colon left to get 

medicine after Crystal got sick. Maxine remembers her father giving Crystal Pepto-

Bismol.  Maxine told the police her father had cleaned up Crystal and given her a 

bath after she had thrown up.  Maxine then fell back asleep. In the morning, 

Crystal wasn't there anymore.  Gladys and Mr. Colon both told Maxine they had 

taken Crystal to her grandmother's house.  Everyone except Crystal left the motel 

and drove to a casino where Gladys left her car behind.   

 Glady’s work supervisor testified that her demeanor changed after the incident, 

and that she had black eyes and bruises.   

At trial Maxine denied that her father ever hit Crystal.  However, in an 

unrecorded statement, detectives claim that Maxine told them Mr. Colon caused the 

bruise to Crystal’s back.  Police claimed that Maxine said Daddy had punched 

Crystal, that he came out of the bathroom with his fist closed. Maxine said that she 

told the police her dad hit Crystal but only because the police had told her to say 

that. Maxine said the police told her that if she said her dad hit Crystal, everything 

would be alright, and her father would be released from jail. Maxine explained that 

the police didn't want to hear about Gladys but wanted to talk about her father.    

At trial, Maxine remembered telling the Grand Jury that Crystal said "ow" after 

Gladys hit her at the hotel. In fact, Maxine only observed Gladys hit Crystal, the 

day before they left Las Vegas.   When Gladys hit Crystal, Maxine cried because 

Crystal said "ow" and after that started throwing up. At that time, her dad was 

gone to get food.  Maxine estimated this event occurred at approximately eight p.m.   
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Marlene Colon recalled that the police were nice but that they were trying to 

switch words around as if they were trying to make Maxine and Marlene "see 

something".  Marlene recalled that Crystal was sick and throwing up when they 

were at the motel in Las Vegas.  Everyone was at the motel when Crystal got sick 

except for Mr. Colon, who was getting food and medicine. Marlene believed someone 

called Mr. Colon from the motel to get medicine.  The medicine was pink. The next 

morning, Crystal was gone. Then everyone packed up and left the motel.  Marlene 

had seen a bruise on Crystal’s back when she was taking a bath.  She saw Mr. Colon 

hit Crystal on one occasion, on her back. Crystal only cried a little after Mr. Colon 

hit her.  Marlene said during her trial testimony, "I don't think I saw him hit her, 

but that's what I think ..." Marlene explained that it happened a long time ago and 

she doesn't think she could remember if she saw Mr. Colon hit her. She added, 

though, that when Mr. Colon hit Crystal, it was just a little one, it wasn’t that hard.   

At trial, Lesley Figueroa was nine years old.  Lesley's little sister Crystal was 

three years old when they came to Las Vegas.   Lesley remembers Crystal throwing 

up at nighttime.  Lesley recalls everyone being at the motel when Crystal got sick.  

Her mother cleaned up Crystal after she got sick.  According to Lesley, Gladys took 

Crystal into the bathroom and gave her a shower.  Lesley fell asleep and then the 

next morning she didn't know where Crystal was.  Lesley did not see anybody hurt 

Crystal in Las Vegas.  Lesley did not tell the police that Mr. Colon ever hit Crystal. 

Lesley remembers that Mr. Colon liked Crystal.   

After leaving Las Vegas, the Defendants, Leslie, Maxine, and Marlene all went 
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to Oregon. Beatrice Ruiz, Mr. Colon's cousin, was living in Portland in January 

2006.   Mr. Colon, Gladys, and the three girls stayed at her residence. Gladys had no 

visible injuries when she arrived at Beatrice’s residence. Gladys told Beatrice that 

Crystal’s father had taken her. 

During the time that Gladys and Mr. Colon spent with Beatrice, they were 

affectionate with each other.  Beatrice described them as love birds.  After leaving 

Beatrice’s residence, the Defendants and the three girls went to stay with Nellie 

Rodriguez, Mr. Colon's cousin, in Portland. Nellie Rodriguez lived with her family at 

the time.   Nellie also described the Defendants as affectionate towards each other. 

Nellie noticed a bruise on Gladys’ face. Gladys explained she had been in a car 

wreck. On one occasion, Nellie observed Mr. Colon swipe the phone from Gladys and 

give her a little "knock" with it.  Nellie explained, "it wasn't nothing major".   

Gladys told Nellie that Crystal was with her grandmother.  They stayed with Nellie 

until her birthday, on February 13.  Nellie observed Gladys come out of the bedroom 

with a black eye after hearing the Defendants argue and noticed that Gladys had 

bruises on her while she was staying with her. 

The Defendants and the three girls left Oregon and went to St. Paul, Minnesota 

by train.  They departed on February 13, 2006. They arrived in Minnesota on 

February 15, 2006. They stayed with Mr. Colon’s nephew, Jose Ruiz.  In Minnesota, 

Gladys was pregnant and often sick and throwing up. Ruiz received a phone call 

from law enforcement asking if Gladys Perez was at the residence.  He told the 

police “No” because he knew Perez as Angelina Gomez.  Gladys and Leslie were at 
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Mr. Ruiz's residence for approximately one week.  Mr. Ruiz observed an argument 

between Mr. Colon and Gladys; he had to get in between them. Mr. Ruiz said that 

Gladys wore heavy makeup to possibly cover up bruises.  Her eyes were red after 

the argument.  Eventually, Mr. Ruiz drove Gladys and Mr. Colon to the bus station 

so that Gladys could take a bus home. Gladys stated she did not want to go home 

and called Mr. Ruiz after he and Mr. Colon left the bus station. 

Amy Ruiz lived with her father Jose.  Amy saw Mr. Colon tattooing the name  

C-R-Y-S-T-A-L on Gladys' back. 

Mr. Colon was arrested in Minneapolis, where he registered Maxine and 

Marlene in school under their real names. After Mr. Colon’s arrest, Maxine and 

Marlene continued to stay with Mr. Ruiz and converse with their father in jail. The 

jail phone calls were recorded.  During one phone call, Marlene told Mr. Colon that 

she told the police that he had hit Crystal and Mr. Colon asked his daughter if she 

told the police that Gladys had hit Crystal.   

Sara Jensen is Mr. Colon’s sister. After Mr. Colon's arrest, Sara flew to St. Paul 

to bring Marlene and Maxine back to California.  Sara Jensen relayed a 

conversation she had with Maxine.  Jensen said that Maxine said Crystal was 

wrapped in a blue blanket and they were going to take her to the hospital.   

Prior to leaving Minnesota, Marlene and Maxine were interviewed by Las Vegas 

Detectives. Detective Vaccaro said that Maxine indicated that the initial fight 

between the Defendants occurred because Crystal "was pooping her pants".   

Allegedly, Maxine told detectives that Mr. Colon hit Crystal in the back.  After, 
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Crystal began "puking", Detective Vaccaro stated that Marlene told him "Daddy hit 

Crystal but not me or Maxine”. These interviews were not tape recorded.  Leslie told 

Detective Vaccaro that Mr. Colon had "socked" Crystal. 

At the St. Paul jail, Detective Vaccaro began to interview Mr. Colon. Mr. Colon 

requested the interview not be tape recorded. He was asked who killed Crystal and 

he allegedly answered, "that’s not my kid". Mr. Colon denied placing Crystal in the 

dumpster. He never admitted to killing Crystal. In fact, Mr. Colon denied hitting 

any of the children.  Detective Vaccaro testified Mr. Colon stated, "I love that girl. 

She kissed me on the lips before she died". 

In March of 2004, Mr. Colon received CPR training.  On the evening of Crystal’s 

death, Mr. Colon had asked Gladys to go get Pedialyte or Motrin from the 

Walgreens. Mr. Colon said that he gave Crystal a bath.  Crystal threw up the 

medicine that Gladys obtained.  Mr. Colon said they decided to take Crystal to the 

hospital because she got worse. Gladys dressed Crystal and they noticed she was 

not breathing. Mr. Colon attempted CPR on Crystal.  He said he didn't think to call 

911; he just wanted to take her to the hospital. Mr. Colon explained that he had 

been out gambling and he had lost money, which upset Gladys. Allegedly Mr. Colon 

stated, "Crystal’s death was a result of domestic violence". 

During trial, on September 17, 2007, Perez wrote Mr. Colon an explicitly graphic 

sex letter which was introduced by the State to demonstrate Perez’s infatuation 

with Mr. Colon.  

The jury found both Mr. Colon and Gladys Perez guilty, and Mr. Colon was 
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sentenced to life in prison without the possibility of parole. 

Facts Relating to Ineffective Assistance of Trial Counsel 

Trial counsel relied on an alibi defense.  He informed the jury of this defense  
 
in opening statement:     

 
“"Ow." "Ow" is what Crystal said on January 11th 2006. She said, 
"Ow." And Maxine started to cry. Maxine started to cry because she 
saw Crystal cry. And she cried when she saw her say "ow." That's what 
Crystal said. She said, "Ow." That's what Maxine told the grand jury, 
that on January 11th, 2006, she saw Crystal struck, hit hard. It was 
almost dark. It was dark.  It was 8:00 o'clock at night. That's what she 
thought. That’s what she told the grand jury, and that's what she told 
Ms. Weckerly [the prosecutor]. Maxine Colon said that when Crystal 
was hit hard that she began to cry. She said that her daddy had gone 
to get something to eat. She didn't know why Gladys Perez had hit her 
daughter Crystal. 

 
(emphasis added). 
 
 After establishing the time and date of the killing to the jury, and the fact  
 
that Mr. Colon was not present then, defense counsel went on to tell them it was  
 
Gladys that killed Crystal: 

 
And in fact the police ask[ed] Ms. Brock [who lived in the motel room 
below the defendants] they say to her, is it possible the woman was 
being abused by a man; and she says, oh, no, I didn’t hear a man, I 
heard a woman and she was angry.  In fact, Sharon Brock concludes to 
the police that the woman is mistreating children in [room] 221, right 
below her.  She actually says it.  And that's important, ladies and 
gentlemen.  Remember that.  221, the apartment right below.  This is 
where she listens to this.  And she says, it wasn't just the last night, 
which would be January 11th, the night that Crystal lost her life, but 
she had heard it before, she had heard it, abuse going on by a female. 
And on the 11th she said she heard things being thrown against the 
wall while the female was yelling and screaming.  She said -- Sharon 
Brock said that it made her apartment vibrate.  And she told the police 
that the woman was abusing the children. 

 
(emphasis added). 
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Defense counsel then told the jury about Mr. Colon’s alibi, where he was 

when Gladys was killing Crystal: 

Now, what’s interesting about this is that during the 11th—Appellant 
has a child with a woman named Alex Carbajal, okay.  She’s not a 
particularly (inaudible) person.  She doesn’t necessarily – doesn’t 
remember her times accurate. But what we know about Alex Carbajal 
is that the State went and interviewed her, recorded a statement. And 
when I say the State, I mean even the prosecutors went out and 
interviewed her on June 4th of this year.  And she describes how Mr. 
Colon was in fact over there, she thought between three and five hours. 
The prosecutors also interviewed some of her—Ms. Carbajal’s relatives 
who also saw Mr. Colon there.  They sort of dispute the time period.  
Maybe it’s an hour and a half, maybe it’s two hours, or maybe, like Ms. 
Carbajal says, it’s three to five hours.  The point that you will see in 
this case is that on the 11th of January when this horrible event is 
happening he’s not there.  He’s gone.  He’s at Alex Carbajal’s house.  
And none of the parties will dispute that Mr. Colon is gone for a period 
of time on the 11th. 
 

(emphasis added).   

 Having set out his alibi defense for Mr. Colon in opening statement, defense 

counsel topped off the defense case by arguing that Gladys Perez had killed Crystal: 

And what you’ll learn, the evidence will show you is from those letters 
that Ms. Perez is very jealous of Mr. Colon.  She is.  She’s jealous of 
him, and that she knew that he was out seeing Alex Carbajal that 
night, and she didn’t want that to happen, it made her angry, it made 
her furious, and that’s why Maxine doesn’t know why [Gladys] hit 
[Crystal], because it didn’t make any sense to Maxine when she saw it.  
And that’s why the Brocks heard all the screaming and yelling, and 
that’s when Gladys Perez killed her child. 
 

(emphasis added).   

 In short, defense counsel in opening statement pinned down the exact date 

and time of the killing, where and with whom Mr. Colon was at that time, who was 

screaming and abusing the children (only a woman’s voice was heard), and who 
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killed Crystal and why—an insanely jealous Gladys Perez. 

 The problem is that Mr. Colon’s sole defense witness, Alex Carbajal, did not 

support defense counsel’s story to the jury.  Ms. Carbajal testified that Mr. Colon 

visited her “around January 12” which was her uncle’s birthday.  But Carbajal’s 

vague testimony unraveled the moment she was subjected to cross-examination: 

Q Ms. Carbajal, I want to ask you about the date, January 12th.  Is 
January 12th your uncle’s birthday? 
 
A Yes. 
 
Q And you believed that he came over to your grandmother’s house, he, 
meaning Marc Anthony Colon, came over on your uncle’s birthday or 
around your uncle’s birthday? 
 
A  Around.  I don’t think it was on his birthday because I would have 
remembered that, but around there. 
 
Q Could it have been the day after his birthday? 
 
A No.  It was before. 
 
Q Was it the immediate day before? 
 
A I’m not sure. 
 
Q Could it have been within a week of your uncle’s birthday? 
 
A It was close.  It was close. 
 
Q Within a day or two? 
 
A I would say maybe. 
 
Q You’re not exactly sure precisely— 
 
A No. 
 
Q –whether it was—you know for sure it was not on the 12th because 
you would remember that for sure? 
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A Right. 
 
Q Could have been the 11th— 
 
A Yeah. 
 
Q –correct? Could it have been the 10th? 
 
A I’m not sure.  
 
Q Okay.  You’re not even sure if it was on the 9th; is that fair to say? 
 
A Yes. 
 
A Is it possible it was the 8th? 
 
A I’m not sure. 
 

 Carbajal was the only defense witness called, and her testimony was the  
 
entire foundation of the defense. 

 Crystal died on the night of January 11-12, 2006.  Carbajal was interviewed 

by and gave a voluntary statement to the State six months later on June 4, 2008.    

Defense investigators—without defense counsel present—interviewed her on July 

18, 2006.  In both statements, Carbajal identified several other relatives of hers, 

that were present when Mr. Colon visited her in January 2006; defense counsel did 

not ask her about them at trial.  In neither statement did she specify the date in 

January of that visit. 

 In 2014, Mr. Colon’s post-conviction attorney interviewed Carbajal.  From 

that interview, Carbajal signed an affidavit for post-conviction counsel.  It stated: 

1. That your affiant is familiar with Petitioner, MARC ANTHONY 
COLON and is testifying under oath as to her recollection of the facts 
as stated herein. 
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2. That on October 2, 2008, your affiant testified at the trial of 
Petitioner, MARC COLON. 
 
3. On one occasion prior to trial I talked to the investigator for Mr. 
COLON and gave him extensive information confirming that Mr. 
COLON was with me on the date of the alleged incident and could not 
have committed the crime. 
 
4. At no time whatsoever prior to trial did I speak with Mr. COLON’s 
trial counsel, Christopher Oram, Esq. or Peter S. Christiansen, Esq. 
 
5. At no time whatsoever prior to trial was I ever prepped by the 
attorneys as to my testimony or prepared for any anticipated cross 
examination by the State of Nevada. 
 
6. That because of these facts, my testimony was very disjointed and 
confusing and was of little benefit to Mr. COLON. 
 
7. I was never given any of my prior statements that I had made to the 
police and the investigator for Mr. COLON’s attorney to review prior to 
my testimony. 
 
8. That a lot of the facts I had given to Mr. COLON’s investigator were 
never asked of me at trial, and I believe that those facts, if presented, 
would have been beneficial to Mr. COLON. 
 
9. That I am giving this affidavit of my own free will, I have not 
discussed this affidavit with Mr. COLON at any time. That this 
statement is given voluntarily, and if called upon to testify I will state 
the same facts under oath in court. 
 
10. In my opinion, Mr. COLON’s trial attorneys did not do a full, 
complete and/or adequate job in representing Mr. COLON to set forth 
a sufficient alibi defense to the jury at trial. 

 
(emphasis added). 

 One of the investigators who interviewed Carbajal in 2014 also signed an 

affidavit.  It said in pertinent part: 

 7. That as part of my investigation into this matter I 
interviewed a Ms. Alejandra Carbahal. 
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 8. That present at that meeting were myself, Ms. Carbahal, and 
Mr. Arnold Weinstock. 
                                             . . . 
  
 10. That at that interview Ms. Carbahal related the following: 
   
  A. That she was interviewed by the counsel for Mr. Colon, 
as well as an investigator for Mr. Colon.1  
 

     B. That at no time did Mr. Colon's attorney or investigator 
give her a copy of any statements that she had made. 

    C. That at no time did Mr. Colon's attorney ask her to 
review any statements she had made for either accuracy or to 
help her refresh my memory. 

    D. That before she testified, Mr. Colon's attorney did not 
go over any questions that he was going to ask her. 
 

   E. That before she testified, Mr. Colon's attorney 
never gave her a copy of any statement that she had made. 

  
    E.[sic] That Mr. Colon's attorney did not ever tell her that 

the exact date of Mr. Colon's visit with her was crucial to his case. 

   F. That Mr. Colon's lawyer did not do anything to prepare 
her for her testimony or cross-examination. 

    G. That she is willing to testify to these 
matters under oath. 

 
VI. REASONS SUPPORTING ALLOWANCE OF THE WRIT 

 
This writ should be granted to allow this Court to correct the Ninth 

Circuit Panel’s decision erroneously holding that “appellant has not made a 

‘substantial showing of the denial of a constitutional right.”  Appendix A. 

 

 
1 This portion is clearly erroneous, as the other documents cited above show that it 
was two investigators, not an investigator and an attorney, who interviewed 
Carbajal prior to trial.  
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Aev. Applicable Legal Standards For COAs 

AEDPA permits the federal district courts and court of appeal to issue a COA 

on an issue when “the applicant has made a substantial showing of the denial of a 

constitutional right.” 28 U.S.C. § 2253(c) (2)-(3). The Ninth Circuit has explained 

what it takes under this Court’s binding authorities to meet this standard: 

In Barefoot [v. Estelle, 463 U.S. 880 (1983)], the [Supreme] Court 
established several ways in which a petitioner can make the  
‘substantial showing of the denial of a constitutional right.’ To meet 
this threshold inquiry, Slack [v. McDaniel, 529 U.S. 473,] 120 S. Ct. 
[1595] at 1604 [2000], the petitioner ‘must demonstrate that the issues 
are debatable among jurists of reason; that a court could resolve the 
issues [in a different manner]; or that the questions are adequate to 
deserve encouragement to proceed further.”… We will resolve any 
doubt about whether the petitioner has met the Barefoot standard in 
his favor…. 
…At this preliminary stage, we must be careful to avoid conflating the 
standard for gaining permission to appeal with the standard for  
obtaining a writ of habeas corpus. Indeed, the Supreme Court has 
cautioned that, in examining a petitioner’s application to appeal from 
the denial of a habeas corpus petition, “obviously the petitioner need 
not show that he should prevail on the merits. He has already failed in 
that endeavor.”… In non-capital as well as capital cases, the issuance 
of a COA is not precluded where the petitioner cannot meet the standard 
to obtain a writ of habeas corpus…. 
 

Lambright v. Stewart, 220 F.3d 1022, 1025 (9th Cir. 2000) (emphasis added; some 

citations omitted); accord Buck v. Davis, 580 U.S. 100 (2017); Miller-El v. Cockrell, 

537 U.S. 322, 336 (2003); Barefoot v. Estelle, 463 U.S. 880 (1983); Slack v. 

McDaniel, 529 U.S. 473, 120 S. Ct. 1595 at 1604 (2000), The Lambright court went 

on to say that even “an issue apparently settled [against petitioner] by the law of 

our circuit remained debatable for purposes of issuing a COA.” Id. at 1026. “[I]t is 

thus clear that we should not deny a petitioner an opportunity to persuade us 

through full briefing and argument to reconsider circuit law that apparently 
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forecloses relief.” Id. (emphasis added).  

The purpose of the COA requirement is not to set a much higher bar for 

habeas appeals than other criminal appeals, or to prevent the court of appeals from 

hearing argument on issues that may at first glance appear to lack merit, but to 

prevent the wasting of judicial resources on issues that are truly frivolous. See id. at 

1025. Indeed, “the showing a petitioner must make to be heard on appeal is less 

than that to obtain relief.” Id. See also Tennard v. Dretke, 542, U.S. 274, 282, 288 

(2004); Miller-El v. Cockrell, supra; Slack v. McDaniel, supra at 483-84; Barefoot v. 

Estelle, supra at 893 & n. 4 (1983); 2 CEB, Appeals and Writs in Criminal Cases, § 

4.190 (2d ed. 2003).  

To put it another way, an applicant need not demonstrate that the appeal will 

likely succeed. See Buck, supra at 115 (“The COA inquiry is not coextensive with a 

merits analysis”). Indeed, this Court has noted that an issue can be “debatable” 

even if all jurists of reason would agree, after the COA has been granted and the 

case has received full briefing and consideration, that the petitioner will not prevail.  

Id. at 115 (relying on Miller-El, supra). The appellant must only present facially 

valid contentions that are not frivolous.  See id.  The threshold question should be 

decided without “full consideration of the factual or legal bases adduced in support 

of the claims.”  Miller-El, supra, at 336.  It is improper to deny a COA request by 

determining that the litigant will likely lose on appeal. Buck, supra at 115 (“When a 

court of appeals sidesteps [the COA] process by first deciding the merits of an 

appeal, and then justifying its denial of a COA based on its adjudication of the 
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actual merits, it is in essence deciding an appeal without jurisdiction” (quoting 

Miller-El, supra at 336-337).  

Thus, the COA inquiry is limited and very generous to the applicant.  

As demonstrated below, the Ninth Circuit failed to meet this standard. 

B. The Ineffective Assistance of Counsel Issue In This Case More Than 
Meets The Standard for a COA 

 
           Strickland v. Washington, 466 U.S. 668 (1984) governs claims of ineffective 

assistance of trial counsel and sets the standard applied to counsel’s performance. 

Reversal is required if (1) counsel’s performance fell below an objective standard of 

reasonableness, and (2) a reasonable probability exists that, but for counsel’s 

unprofessional errors, the result of the proceeding would have been different; a 

reasonable probability is one sufficient to undermine confidence in the outcome. Id. 

at 687-94; accord Bailey v. Newland, 263 F.3d 1022, 1028 (9th Cir. 2001). 

 Among other things, it is ineffective assistance for trial counsel to: 

1. Fail to thoroughly and adequately investigate the case.  See, e.g., 

Strickland, supra at 691; Porter v. McCollum, 558 U.S. 30, 39-40 

(2009); Wiggins v. Smith, 539 U.S. 510, 524 (2003); Sears v. Upton, 

562 U.S. 945, 951 (2010); Cannedy v. Adams, 706 F.3d 1148 (9th Cir. 

2013).   

2. Fail to adequately investigate an alibi defense, including failing to 

interview key witnesses, including defense witnesses.  Bemore v. 

Chappell, 788 F.3d 1151, 1163 (9th Cir. 2015) (citing Strickland, 
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supra and Bobby v. Van Hook, 558 U.S. 4, 7 (2009)); Browning v. 

Baker, 874 F.3d 444, 472 (9th Cir. 2017). 

3. Fail to adequately prepare an alibi witness, including to discover 

discrepancies in the alibi witness’ testimony. Bemore, supra at 

1164-64 (citing Strickland, supra at 689). 

4. Fail to adequately prepare defense witnesses.  Rowlend v. Chappell, 

876 F.3d 1174, 1183, 1185 (9th Cir. 2017). 

5. Fail to call a witness or present records that could have established 

the date and time of an alibi.  Alcala v. Woodford, 334 F.3d 862, 

870-71 (9th Cir. 2003) (citing Strickland, supra).  

6. Fail to interview potential witnesses.  Crisp v. Duckworth, 743 F.2d 

580, 583 (9th Cir. 1984). 

7. Fail to offer favorable evidence, or to call exculpatory witnesses, or 

witnesses with important evidence.  Alcala v. Woodford, 334 F.3d 

862 (9th Cir. 2003); Williams v. Taylor, 529 F.3d 914 (9th Cir. 2001); 

Harris v. Wood, 64 F.3d 1432 (9th Cir. 1995); Hendricks v. Calderon, 

70 F.3d 1032 (9th Cir. 1995); Eggleston v. United States, 798 F.2d 

374 (9th Cir. 1986).   

8. Give perfunctory performance at hearings.  Mayfield v. Woodford, 

270 F.3 915 (9th Cir. 2001).  

9. Fail to function as the counsel guaranteed by the Sixth amendment.  

Strickland, 466 U.S. at 687. 
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 The duty to investigate is also enshrined in the American Bar Association’s 

Standards on Prosecution and Defense Function § 4.1: 

4.1 Duty To Investigate.  It is the duty of the lawyer to conduct a prompt 
investigation of the circumstances of the case and explore all avenues leading 
to facts relevant to guilty and degree of guilt or penalty. The investigation 
should always include efforts to secure information in the possession of the 
prosecution and law enforcement authorities. The duty to investigate exists 
regardless of the accused’s admissions or statements to the lawyer of facts 
constituting guilt or his stated desire to plead guilty. 

 
 Failure to investigate, including failure to contact potentially corroborating 

witnesses, cannot be justified as a tactical decision, because obtaining the facts is an 

essential prerequisite of deciding to not investigate (or to limit the investigation).  

United States v. Gray, 878 U.S. 702 (3d Cir. 1989) (citing cases). 

 Preparing witnesses to testify is also an important duty of trial counsel.  A 

lawyer may inform the witness of questions to be asked on direct examination, 

advise the witness of potential questions to be asked on cross-examination, describe 

the trial process, and caution against loquaciousness or excessively long narratives. 

Steven Lubet, Expert Witnesses: Ethics and Professionalism, 12 Geo. J. Legal 

Ethics 465, 471 (1999). A lawyer may tell a witness that his or her responses during 

a preparation session are misleading, confusing, unclear, or likely to be 

misinterpreted or misconstrued, may advise a witness to use powerful language and 

to avoid jargon, and may suggest other means to help the witness convey his or her 

meaning. Id.  

 In the case at bar, defense counsel failed to personally interview his sole and 

crucial witness.  He failed to read and understand the two interview reports 
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available to him, one from the police and one from his own investigators—neither of 

which specified the date and time that Mr. Colon was with Carbajal.  He failed to 

prepare his witness to testify appropriately on both direct and cross examination.  

He failed to even interview, let alone call as witnesses, the multiple other 

individuals who were present at the time that Mr. Colon visited Carbajal.  And he 

set his client up in opening statement by staking everything on a defense that he 

should have known was not viable, at least not with only the one witness he 

investigated, had another person interview, and called at a potentially capital, and 

ultimately life in prison, trial.  

 Was there prejudice? In spades.  Every trial lawyer knows that if you promise 

something in your opening statement, you better deliver it, because the jury will 

hold it against you if you don’t. Here, trial counsel promised the jury an entire 

defense that he could not deliver.  

 Why was the State appellate court wrong?  First, the state court of appeal 

concluded that “counsel interviewed the witness prior to trial.”  Appendix C. That is 

factually incorrect as demonstrated above. So is the state court’s statement that 

counsel questioned the alibi witness at length regarding her recollection of events.  

He didn’t question her at all before trial, and he apparently didn’t read the reports 

his investigators and the police prepared, because if he had he would have known 

that he could not call her as a witness—and tell the jury in advance what she was 

going to say—without questioning her much more thoroughly first.   

 The state court also said that Mr. Colon did not demonstrate that his counsel 
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would have discovered favorable information had he undertaken reasonably diligent 

investigation regarding Carbajal or any additional potential alibi witnesses.  But 

Carbajol provided a declaration stating that she would have provided exculpatory 

alibi information if she had been properly prepared (see above).  And that means the 

other witnesses that trial counsel did not even bother to contact or interview could 

have done so too.   

 Moreover, suppose for the sake of argument that properly interviewing and 

preparing Carbajal would have shown that she was mistaken about the date and 

time of her lengthy meeting with Mr. Colon.  In that case, defense counsel could 

have avoided the suicidal tactic of resting his entire defense on Carbajal’s testimony 

and telling the jury in advance that she would say things she was not going to say.   

 Finally, the state court’s opinion notwithstanding, the evidence of guilt was 

close.  Why? Because the two young girls gave contradictory statements to the 

police, the grand jury, and the trial jury about whether Mr. Colon was even present 

at the motel the night of Crystal’s death and whether he ever hit her, saying at 

some points that it was Gladys that was present and hit Crystal. 

 There is more than a reasonable probability that but for the ineffective 

assistance of trial counsel, the outcome of the trial would have been different for Mr. 

Colon—although quite possibly the same for Gladys Perez—and that he would be a 

free man today. 

 The federal district court also erred in upholding the state court’s ruling, for 

the following reasons. 
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 First, the district court misstates the timeline of events. Appendix B. As 

stated above, Mr. Colon’s daughter testified at trial that the fatal blow was 

administered by Gladys Perez, not Mr. Colon, while Mr. Colon was gone, and that it 

occurred at approximately 8:00 pm.  The district court then concluded that because 

Perez went to a Walgreens on January 12 at 3:45 pm, this meant that the fatal blow 

had to have occurred either during the late hours of January 11 or the early hours of 

January 12, when Mr. Colon was not with Carbajal, and that “even if his counsel 

had done a more proficient job of showing that [Mr.] Colon was away from the motel 

room on the evening of January 11, 2006, such a showing would not prove that [Mr.] 

Colon could not have caused C.F.’s fatal injuries.”  E.C.F. No. 75 at 12 (emphasis 

added). 

 This was an unreasonable determination of the facts in light of the evidence 

presented at trial.  28 U.S.C. § 2254(d)(2).  As noted above, the coroner indicated 

that death occurred “within twenty-four hours” from the time of the injury.  Thus, it 

is perfectly consistent with the trial testimony that the fatal blow was inflicted 

when Mr. Colon was not present, and that Perez went for medicine at 3:45 a.m. 

while the child was sick but had not yet succumbed to her injury.  Not only did the 

district court err in concluding that the timeline ruled out Mr. Colon’s alibi, it also 

erred in concluding that even if defense counsel had done a more proficient job of 

establishing the evening alibi, it would not have “proved” that Mr. Colon could not 

have caused the fatal injuries.  The district court forgot that Mr. Colon was not 

required to “prove” anything. The issue was whether proper preparation and 
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strategy by trial counsel would have created enough doubt that there was a 

reasonable probability that the outcome would have been different—whether his 

ineffectiveness had a substantial and injurious effect in determining the jury’s 

verdict.  Not only did Mr. Colon’s alibi, had it been properly investigated and 

demonstrated at trial, substantially reduce the time during which he could have 

inflicted the fatal blow by about five hours “in the nighttime,” but it was actually 

supported by the testimony of the sole eye witness to the event, Maxine, who 

testified at trial that it occurred at about 8:00 p.m., and by Carbajal’s declarations 

cited above.   

 The district court also erred in stating that during their law enforcement 

interviews, the children told the police that Mr. Colon hit Crystal. In fact, the 

children testified at trial that if he hit her, it wasn’t hard, and that it was Perez, not 

Mr. Colon, who struck the hard, and fatal, blow. 

 As for Mr. Colon’s statement that Crystal’s death was caused by domestic 

violence, he actually was asked who was responsible for the child’s death and why 

he didn’t hit her, and he replied “that’s not my kid.” That points to the child’s 

mother as the person who hit Crystal, when taken in context.       

 And all of this also ignores the fact that there are many ways in which 

ineffective assistance can result in prejudice to a defendant even if no other 

evidence on that matter could have been obtained with proper diligence on the part 

of the attorney.  For example, basing a defense on facts that could not be proved, or 

making promises to the jury that cannot and will not be kept as to the very nature 



 

27 

and viability of the chosen defense, could both create overwhelming prejudice to a 

defendant so incompetently represented—even if no additional evidence existed to 

be found with better investigation.   

Here, defense counsel did not know more than two months before trial exactly 

what Carbajal would say, yet at trial he called her to testify as his sole alibi 

witness, and promised the jury that she would provide an alibi for Mr. Carbajal at 

the relevant date and time—which he helpfully pinned down for the jury. 

So which was it—either trial counsel called Carbajal as his sole witness and 

promised the jury that she would exculpate Mr. Colon without knowing what she 

would say—probably because he failed to interview her between the filing of the 

Notice of Alibi and the trial, or he called her as his sole witness and told the jury 

that she would exculpate him knowing that it was not true.  Either one is ineffective 

assistance. Neither one could have any possible tactical purpose.  And either one 

would have created extreme prejudice to Mr. Colon.  A defendant can avoid 

conviction by poking holes in the prosecution’s case and standing on the burden of 

proof and his constitutional right not to present any affirmative defense.  But a 

conviction will be guaranteed if defense counsel promises the jury an affirmative 

defense and then fails to deliver it.  Neither the state court nor the district court 

adequately addressed, let alone rebutted, this gross case of ineffective assistance. 

As for whether the evidence was overwhelming, the young minor witnesses gave 

conflicting testimony about who, if anyone, struck the fatal blow, or when it was 

administered. Mr. Colon’s conviction was actually based on police officers’ hearsay 
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testimony about a single unrecorded interview of two very young children who, 

when placed on the witness stand under oath when they were three years older, 

expressly denied saying what the police said they said. It was only Mr. Colon’s 

counsel’s failure to properly give the jury, as promised, the only hard evidence of his 

innocence—the fact that he was with Carbajal at the time Crystal was fatally 

struck by her mother—that led to his conviction. The prejudice from trial counsel’s 

failure was overwhelming. 

The bigger picture is this.  It was Mr. Colon who cared for Crystal when she was 

sick and throwing up, and who tried to help her. It was he who said he loved 

Crystal, and he who gave her CPR.  It was only his trial counsel’s incompetence that 

caused him to be convicted. 

Jurists of reason could easily disagree about that. Mr. Colon presented facially 

valid contentions that are not frivolous, and which deserve encouragement to 

proceed further.  Under the generous standards for certificates of appealability 

established by the case law discussed above, and with all doubts resolved in favor of 

Mr. Colon as is required, this case more than met the standard for a certificate of 

appealability, and the Ninth Circuit erred in denying one.  Mr. Colon should 

therefore have the chance to present his claim on appeal. 

C. Failure To Explain 

         Finally, by denying a COA in a one sentence Order, Appendix A, without any 

meaningful explanation, the Ninth Circuit ruling was “as inexplicable as they were 

unexplained,” contrary to this Court’s rule in Jackson v. Felkner, 562 U.S. 594 (2011).  
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VII. CONCLUSION 

For the foregoing reasons, petitioner Marc Anthony Colon respectfully 

requests that this petition for writ of certiorari be granted. 

Dated: August 20, 2024 Respectfully submitted, 
 

/s/ Mark D. Eibert 

 
MARK D. EIBERT 
Counsel for Petitioner  
MARC ANTHONY COLON 
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APPENDIX A 
 

Unpublished Order of the Ninth Circuit Court of Appeals,  
July 18, 2024 
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APPENDIX B 
 

Judgment and Opinion of the U.S. District Court for the District of Nevada,  
November 16 and 17, 2023 
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(�)�g�'�h��)&$'F �̂��!�-%QM�%���)-�!�'�eo!�,��C�f%)�%�Q�oppVT�<=>;�����	6���6���;?�L90��/�

J%�̂%_%$F �30�����
�A�������6�����.�������/�3����q9:��33900��1�

�
r;� j)-�Q���̂'$�'�'-�!�%!��'�&%+'���'��!��Q����*�%)-+�!�'�F ���� 'M�

�'M�+'%)�)*�c%�&�j)!��)Q�J�$�)M�&%+'���'���)�Q�����)&$'F �
�̂�!�-%Q����%���)-�Q�����)&$'F �̂��!�-%Qs�

7;� j���)-T�t�-�)F!�!��)"��!�O% ��)��� �̂��!�-%Q�̂'&%� '�X���9�����G��
0�A�AB�0�������6�B9���0�9������0�6�X�����4;�

r;� @�9��������G��B����������:��.��0�����B�0����:u�
7;� 2�;�X������B�.�0�;�

vwxy�z{|}~��~�����~���~v����������y�����������y��||�|���z����w�y������|z



�
�

�

��

�

��

��

��

��

��

��

	�

��


�

���

���

���

���

���

���

���

�	�

���

�
�

���

���

���

���

���

���

���

�	�

���

�
� ���������������������������������
�
� �� �!"#�$%&'(�
�
� )�*+�������,�����-��.���������������
�
�� �� �!"#�$%&'(�
�
� /"%01�2#�345'�6''!�72#32!�4�7''8�"9�:"%&�%!;0'�$�62&#314:<�
�
� =��.���>+���
�=��.���>+���
�
�
� �����-�����������.���
�
� =�.�*+�����������
�
�
� ?"%�&'�!"#�'@4;#0:�$%&'�A&';2$'0:�B�B��
�
� C�
�
�
� B�B�.����������.���B�B���*�D-�.������*������.���-����-������������>�*���

��*�.�*+���������������������*����
�
� E�F��
�
�
� )�*+����,�����-����������B�B��
�
� G���
�
�
� B�B�>����>���)�*+�������,�����-�����������
�
� �� �!"#�$%&'(�
�
� H84:(�?"%�&'�!"#�'5'!�$%&'�29�2#�74$�#3'�I#3J�2$�#34#�942&�#"�$4:<�
�
� G��
�
�
�� =�����K�����+�����.������������
�
�� �� �!"#�$%&'(�

LMN
������B�	
O�P*��-F�>����B�Q���-����-R�)����S�+��+������������������.��-�������.�)�+�-R�

�����+��������������.��������-F��������T������K����R��-��>���-F����������+�D�+����.�)�+�-�

�-�U�-*�����R�����
�LMN
������
O�V'W4&12!W�#3'�#2 2!W�"9�/"0"!�$�52$2#X�/4&64Y40�$#4#'1�#34#�

���.����KK��Q�����+��������Z���K
�
�*-��+��Z���K
�
�LMN
������B��
O�

� [%&2!W�;0"$2!W�4&W% '!#$X�/"0"!�$�;"%!$'0� 41'�#3'�9"00"72!W�;"  '!#$�

��F����-F�)����S�+Z�

�
C�.�=�.�-�������+D����*���+�Q�)����S�+���>�*���=���+����*��-��K�-�-F�
4&W% '!#�3'�$�W"!'�$''2!W�\0'@�/4&64Y40(�]'00X�A%#�3'&�"!�#3'�72#!'$$�
���-�
��-��.�����������������T�������R�=�������������.�����������>�*���
2#�74$� :�%!;0'�$�62&#314:(��#�74$�028'�̂4!%4&������
��-�����-���������R�=�
��������������������.���F��-F����T������K����
�T��_����K����>*���̀�
$3"7'1�#34#�#3'�a#&4#"$A3'&'�74$�"!�#3'�7&"!W�14:(��#�;"%01!�#�6'�#3'�bb#3X�
��F�����-������B�B���7"%01�345'�#"�4&W%'�#"�:"%�#34#�$3'�$�A&"6460:�Y%$#�
����-F��������-F
�cD��
�P����*�D-�.�.�����=��K��,����������-F
�=��K��,���
�������-F
�P����*�D-�.���.�������#�7"%01�6'�#"X�0'#�$�$4:X�;"4;3�
$" '6"1:�#"�;" '�2!�3'&'�4!1�$4:X���&' ' 6'&� :�%!;0'�$�62&#314:�74$�
�-�������������U�-*�����-��=�������������.��������->�+��B�B����.�������-�F���
6'9"&'<�d"7�34&1�7"%01�#34#�6'<�e34#�$�!"#�734#�$3'�$421X�2$�2#<�
�
T���>�����-
�T�����+��������*��
�T���>�����-R����������������++���*����������
����>�*+�
�T��>�-�=�-�.���F*�������*����.�������������=�.�*+��>�-��-�R�
+�������-��F�-�+���-R�����������,���->���������*����*+��>�-��������������
.�������������)�-�=����.���*���������.���K��,����C�R���>�*���=����-D�_����
K����>*���̀������-��Q>�++�-��S������.�-F���������>�*+������-���������R�
�K�>���>�++��������������T������K����
�

�

fghi�jklmnopnqqrsqnttunfvw���uxoyzi{|�}~������i��ll�l���j����g�i�m�x��lj



�
�

�

��

�

��

��

��

��

��

��

	�


�

��

���

���

���

���

���

���

���

�	�

�
�

���

���

���

���

���

���

���

���

�	�

�
�

�
��������	���������������

� ������������ !�!"#"$�%�!"&��'�&"����%��&$$(���!)�#�%��'#"$���'$!"��#"�����"$�'�$*$(�

��+,�-�.���
����������������������/0+123��4���12�5+61578���+,�-�.�9���5:��45�;�..�7123<�����

=#"����"�>$�(�(�?�@������ !�#""���$A������'$!"��#"�����'$�B$��#�&�%A��C�#�A�!"#�5D52�9��4���

!B$�B#(�>#($)E�FGH�=#"����"�>$�(�(�?�@������ !�#""���$A�#!I�B$��"���$'�$*�#�A�!"#"$>$�"!�

!B$�B#(�>#($)E�FJH�=K$C��$�!B$�"$!"�C�$()�?�@������ !�#""���$A�(�(���"�����'$��#�A�

L�$!"���!�"B#"�B$�*#!�������"��#!I�B$�)E�FMH�=?�@������ !�#""���$A�(�(�2���565+��5..�45+��4���

"B$�$N#&"�(#"$��C�?�@������ !�'�!�"�*�"B�B$��*#!�&��&�#��"��B�!�&#!$)E�#�(�FOH�=?�@������ !�

.�7P5+�:1:�2���:���2P�4123����Q+5Q�+5�45+�;�+�45+��59�1D�2P��+�R+�99�$N#>��#"���@E�FST�����

����������

UV� WXYZ[�\]Ẑ_Z̀_�ab̀�ĉXaaXd]ceX�Z\\c\]ẐdX�ba�dbf̂\X[�
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APPENDIX C 
 

Order of the Court of Appeal of Nevada on Habeas Appeal,  
September 13, 2017 
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APPENDIX D 
 

   Order of the Supreme Court of Nevada on Direct Appeal,  
September 29, 2011 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 








































