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UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 23-4032

UNITED STATES OF AMERICA,
Plaintiff - Appellee,
V.
MITCHELL DANYELL BANKS,

Defendant - Appellant.

Appeal from the United States District Court for the Middle District of North Carolina, at
Greensboro. William L. Osteen, Jr., District Judge. (1:21-cr-00344-WO-1)

Submitted: May 31, 2024 Decided: June 14, 2024

Before AGEE, WYNN, and HEYTENS, Circuit Judges.

Affirmed by unpublished per curiam opinion.

ON BRIEF: George E. Crump, III, LAW OFFICE OF GEORGE E. CRUMP, III,
Rockingham, North Carolina, for Appellant. Sandra J. Hairston, United States Attorney,
Margaret M. Reece, Assistant United States Attorney, OFFICE OF THE UNITED
STATES ATTORNEY, Greensboro, North Carolina, for Appellee.

Unpublished opinions are not binding precedent in this circuit.

Case 1:21-cr-00344-WQO Document 138 Filed 06/14/24 Page 1 of 6
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Finally, as for the September 2021 search, Banks concedes that probable cause was
established because the officers smelled the odor of marijuana coming from his residence.
“[W]e have repeatedly held that the odor of marijuana alone can provide probable cause to
believe that marijuana is present in a particular place.” Jones, 952 F.3d at 158 (internal
quotation marks omitted). While Banks asks us to reconsider this precedent, “one-panel
cannot overrule another.” United States v. Runyon, 994 F.3d 192, 201 (4th Cir. 2021)
(internal quotation marks omitted).

Banks also argues that the district court erred in allowing the Government to
introduce testimony about drugs destroyed in 2018, before he was indicted. A defendant
may establish “a due process violation based on the prosecution’s failure to preserve
evidence if the evidence possesses an exculpatory value that was apparent before the
evidence was destroyed and if it is of such a nature that the defendant would be unable to
obtain comparable evidence by other reasonably available means.” United States v.
Johnson, 996 F.3d 200, 206 (4th Cir, 2021) (cleaned up). But “when the lost evidence can
only be said to be ‘potentially useful’ to the defendant because the contents of the evidence
are unknown,” “[a] showing of bad faith is required.” Id. (quoting Arizona v. Youngblood,
488 U.S. 51, 57-58 (1988) (holding “that unless a criminal defendant can show bad faith
.on the part of the police, failure to preserve potentially useful evidence does not constitute

a denial of due process of law”)).

O Co. v. Agadir Int’l LLC, 856 F.3d 307, 316 (4th Cir. 2017) (providing that a party must
develop an argument to avoid waiver, not merely take a passing shot at the issue), we
nonetheless conclude the argument was waived.
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FILED: June 14, 2024

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 23-4032
(1:21-c1-00344-WO-1)

UNITED STATES OF AMERICA
Plaintiff - Appellee

V.

MITCHELL DANYELL BANKS

Defendant - Appellant

JUDGMENT

In accordance with the decision of this court, the judgment of the district
court is affirmed.
This judgment shall take effect upon issuance of this court's mandate in

accordance with Fed, R, App P, 41.
/ss NWAMAKA ANOWI, CLERK

Case 1:21-cr-00344-WO Document 139 Filed 06/14/24 Page 1 of 1
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Lewis - Cross 100
Q And this was less than.a trafficking amount of cocaine,
correct?

A The first item -- either item by itself, yes, but combined
it would be over that trafficking amount.

Q Yeah, but they're two separate substances, correct?

A Yes, sir.

Q So cocaine hydrochloride, as they would call it in state

court just cocaine, that's 27.88 grams, and that's less than
the trafficking amount of 28 grams, correct?
A Yes, sir, that's correct.

MR. DOORASAMY: I have no further guestions.

THE COURT: Redirect.

MR. DOORASAMY: Sorry, Jjust one more.

BY MR. DOORASAMY:

Q" Now, you indicated that you tested these items in 2017,
correct —-- '18?
A No, sir, I tested these in -- just a moment. I tested

these in 2018. They were submitted to the lab in 2017.

Q Okay. And these items are no longer available, correct?
A I've been informed that they were destroyed, yes, sir.
Q So you are not in a position today to look at it, refresh

your memory, and say that these are the items that you looked
at when it first came to you, correct?
A No, sir. I can't look at the physical evidence itself. I

can only look at this inventory sheet and compare the case

Jury Trial Day 3 - June 15, 2022
JA739
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