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" UNITED STATES COURT OF APPEALS '
FOR THE THIRD CIRCUIT

No. 23-1366

KHADIJAH A. MUHAMMAD KEBE,
' Appellant

V.

WASHINGTON TOWNSHIP SCHOOL DISTRICT;
WASHINGTON TOWNSHIP BOARD OF EDUCATION

(D.C. No. 1:22-cv-01217)

SUR PETITION FOR REHEARING

Present: CHAGARES, Chief Judge, and JORDAN, HARDIMAN
SHWARTZ, KRAUSE, RESTREPO, BIBAS,
PORTER, MATEY, PHIPPS, FREEMAN,
MONTGOMERY-REEVES, and CHUNG, Circuit Judges

The petition for rehearing filed by Appellant in the above-captioned case having been
submitted to the judges who participated in the decision of this Court and to all the other
available circuit judges of the circuit in regular active service, and no judge who concurred
in the decision having asked for rehearing, and a majority of the judges of the circuit in
regular service not having voted for rehearing, the petition for rehearing by the panel and
the Court en banc is DENIED.

By the Court,

s/Stephanos Bibas
Circuit Judge

251 of 261



Case: 23-1366 Document: 43 Page: 2  Date Filed: 04/08/2024

e

Dated: April 8§, 2024
Amr/cc: All counsel of record
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

KHADIJAH MUHAMMAD KEBE, pro
se,

Plaintiff, No. 1:22-¢cv-1217

v.
ORDER

WASHINGTON TOWNSHIP SCHOOL
DISTRICT, et al.,

Defendants.

O’HEARN, District Judge.

WHEREAS, this matter comes before the Court on a Motion for Reconsideration, (ECF
No. 21), filed by pro se Plaintiff Khadijah Muhammad Kebe (“Plaintiff) regarding this Court’s
Order dismissing her Amended Complaint (ECF No. 17); and

WHEREAS, in her Motion, Plaintiff asks the Court to reconsider the dismissal to be
“given [her] proper day in court,” (ECF No. 21 at 1-2); and

- WHEREAS, district courts typically grant motions for reconsideration in one of three

circumstances: (i) to consider newly-discovered or otherwise previously unavailable relevant
evidencé; (ii) to revise a previously issued ruling in light of an intervening change in controlling
law; or (iii) to correct obvious errors of law or fact or to prevent manifest injﬁstice, see, e.g., New
Chemic (U.S.), Inc. v. Fine Grinding Corp., 948 F. Supp. 17, 18 (E.D. Pa. 1996); and

WHEREAS, mere disagreement with a court’s prior decision is not an appropriate basis
for such a motion, .see, e.g., Banda v. Corzine, No. 0704508, 2008 WL 58824, at *1 (D.N.J. Jan.

3, 2008); and
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WHEREAS, Plaintiff does not offer any previous.ly unavailable evidence nor identify any. |
intervening change in law, and therefore rests her argument on the obvious error or manifest
injustice basis for reconsideration; but
WHEREAS, Plaintiff merely reiterates the same factual allegations as those stated in her
Amended Complaint (ECF No. 13), which the Court has already reviewed in granting the Motion
to Dismiss the Amended Complaint (ECF No. 17); and
WHEREAS, the supposed errors and prejudice that she identifies amount to no more than
- disagreement with the Court’s prior decision; therefore
IT IS on this _10th day of January , 2023,

ORDERED that Plaintiff’s Motion for Reconsideration, (ECF No. 21), is DENIED.

CHRISTINE P. O’ HEARN
United States District Judge
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

KHADIJAH A. MUHAMMAD KEBE,
Civil Action
Plaintiffs, No. 22-01217 (CPO)

\A
ORDER

WASHINGTON TOWNSHIP SCHOOL
DISTRICT, et al.,

Defendants.

O’HEARN, District Judge.

This matter comes before the Court on a Motion to Dismiss by Defendants Washington
Township School District and Washington Township Board of Education, (ECF No. 14). The
Court did not hear oral argument pursuant to Local Rule 78.1. For the reasons set forth in this
Court’s corresponding Opinion,

IT IS on this _19" day of _October , 2022,

ORDERED that Defendants’ Motion to Dismiss, (ECF No. 14), is GRANTED:; Plaintiff’s
Amended Complaint is dismissed without prejudice. If, in good faith, Plaintiff believes she can
sufficiently plead discrimination and retaliation then she may amend within thirty days of this
Order. Plaintiff may alsé file an appropriate motion for appointment of counsel within thirty days

of this Order.

CHRISTINE P. O’HEARN
United States District Judge
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 23-1366

KHADIJAH A. MUHAMMAD KEBE,
Appellant

V.

WASHINGTON TOWNSHIP SCHOOL DISTRICT;
WASHINGTON TOWNSHIP BOARD OF EDUCATION

On Appeal from the United States District Court
for the District of New Jersey
(D.C. No.1:22-¢cv-01217)
District Judge: Honorable Christine P. O’Hearn

Submitted Pursuant to Third Circuit L.A.R. 34.1(a)
on December 12, 2023

Before: BIBAS, PORTER, and MONTGOMERY-REEVES, Circuit Judges

JUDGMENT

This cause came to be considered on the record from the United States District Court
for the District of New Jersey and was submitted pursuant to Third Circuit L.A.R. 34.1(a)
on December 12, 2023.

On consideration whereof, it is now hereby ORDERED and ADJUDGED by this
Court that the judgment of the District Court entered October 19, 2022, be and the same
hereby is AFFIRMED. Costs will be taxed against Appellant. All of the above in accord-
ance with the opinion of this Court.
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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 23-1366

KHADIJAH A. MUHAMMAD KEBE,
Appellant

V.

WASHINGTON TOWNSHIP SCHOOL DISTRICT;
WASHINGTON TOWNSHIP BOARD OF EDUCATION

On Appeal from the United States District Court
for the District of New Jersey
(D.C. No. 1:22-c¢v-01217)
District Judge: Honorable Christine P. O’Hearn

Submitted Pursuant to Third Circuit L.A.R. 34.1(a)
' on December 12, 2023

Before: BIBAS, PORTER, and MONTGOMERY -REEVES, Circuit Judges

(Opinion filed: January 23, 2024)
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OPINION®

PER CURIAM

Khadijah Muhammad Kebe sued the defendants relating to incidents that occurred as
she attempted to transfer into their public school system to work as a teacher, claiming that
its HR department had discriminated aﬁd retaliated against her on the basis of her race and
religion.! On October 19, 2022, on the defendants’ motion, and without granting the hear-
ing that Muhammad Kebe had requested, the District Court dismissed the complaint with-
out prejudice. The District Court explained that Muhammad Kebe had failed to allege facts
from which it could be inferred that defendants discriminated against her, harassed her, or
retaliated against her, but gave her an opportunity to amend her complaint within 30 days.
On November 18, 2023, Muhammad Kebe filed a motion “for a proper appeal” and “also
a reconsideration of an in person hearing to allow argument of the case.” ECF No. 21 at 1
(listing' reasons “why [she was] requesting an appeal and asking for a fair and impartial

reconsideration”). The District Court treated that filing as a motion for reconsideration and

* This dispositionb is not an opinion of the full Court and pursuant to I.0.P. 5.7 does not

constitute binding precedent.

! Like the District Court, we consider Muhammad Kebe’s allegations in her EEOC com-
plaint, which she attached and relied on as an exhibit to her initial complaint and as part
of her motion to amend but which she did not include with her amended complaint.

5D
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denied it on January 10, 2023. On February 24, 2023, Muhammad Kebe again requested
“an appeal for [her] case.” ECF No. 24.

We first consider our jurisdiction over this appeal, which turns on whether Muhammad
Kebe filed a timély notice of appeal from a final or otherwise immediately appealable or-
der.? As a preliminary matter, we must determine when she filed a notice of appeal. And
we conclude that she filed one on November 18, 2023, and another on February 24, 2023,
even though the former, unlike the latter, was not docketed as a notice of appeal. See

Fitzsimmons v. Yeager, 391 F.2d 849, 853 (3d Cir. 1968) (en banc) (“A paper will not be

deemed inadequate as a notice of appeal because of informality in its form or title, so long
as from its nature it evidences an intention to appeal.”); see also 3d Cir. L.A.R. 3.4.

We next consider the nature of the October order. Our appellate jurisdiction is limited.
to reviewing final orders of the district couﬁs, see 28 U.S.C. § 1291, absent exceptions that
do not apply here, and the District Court entered that dismissal without prejudice, which,

as a general matter, indicates that an order is not final. See Borelli v. City of Reading, 532

F.2d 950, 951 (3d Cir. 1976) (per curiam). However, even if the October order was not
final when it was entered, it became final and appealable when Muhammad Kebe effec-
tively elected to stand on her complaint because she did not amend it within the time pro-
vided by the District Court and filed her November notice of appealli'nstead. See Batoff v.

State Farm Ins. Co., 977 F.2d 848, 851 n.5 (3d Cir. 1992);3 see also Borelli 532 F.2d at

2 Without addressing finality, the defendants assert that we do not have jurisdiction over
this appeal because Muhammad Kebe filed her notice of appeal too late.

3 Insofar as Weber v. McGrogan, 939 F.3d 232, 239-40 (3d Cir. 2019), questions Batoff’s
3
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951-52 (explaining that if the plaintiff “declares [her] intention to stand on [her] complaint
... the order [entered without prejudice] become[s] final and appealable”).

Because Muhammad Kebe’s November notice of appeal was filed withih 30 days of
when the District Court entered its October order, it was timely filed as to that order, see

Fed. R. App. P. 4(a)(1)(A), so we have jurisdiction under 28 U.S.C. § 1291 to review the

order dismissing the complaint. Our review of that order is plenary. See In re Schering

Plough Corp. Intron/Temodar Consumer Class Action, 678 F.3d 235, 243 (3d Cir. 2012).

We do not have jurisdiction to review the District Court’s subsequent order denying recon-
sideration, however, because a new or amended notice of appeal was necessary to challenge
that order, even if it was a ruling on a true motion for reconsideration, see Fed. R. App. P.
4(a)(4)(B)(ii), and the February notice of appeal that Muhammad Kebe filed was not timely

filed as to the January order. See Fed. R. App. P. 4(a)(1)(A); Bowles v. Russell, 551 U.S.

205, 208-14 (2007).

Upon review of the order dismissing the complaint, we agree with the District Court
that, although Muhammad Kebe sufficiently pleaded fchat she was a member of protected.
classes by virtue of her race and relbigion, she did not allege facts from which it could be
inferred that she was subject to an adverse action or that employees who were not members

or her race or religion were treated differently. See Sarullo v. U.S. Postal Serv., 352 F.3d

789, 797-98 (3d Cir. 2003). She alleged only that she had no choice bﬁt resign from her

jurisdictional analysis, Batoff nevertheless remains good law. See 3d Cir. .O.P. 9.1
(providing that en banc consideration is required to overrule a prior panel’s precedential
opinion).

4
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position given the tension she felt from HR members who were uﬁhelpful during her
onboarding process.

As the District Court noted, even if Muhammad Kebe’s claim could be construed as a
constructive discharge claim, the complaint still fell short of alleging facts from which it
could be inferred that the HR department intentionally discriminated against her, let alone
that conditions of such discrimination were “so intolerable that a reasonable person subject

to them would resign.” Aman v. Cort Furniture Rental Corp., 85 F.3d 1074, 1084 (3d Cir.

1996) (citation and quotation marks omitted). The only facts Muhammad Kebe alleged to
support her conclusion that the tension and alleged harassment were due to her race and
religion were that the School District lacks diversity and its employees “are not very
friendly to people who are not like themselves.” ECF No. 1-1 at 4. Absent other facts
suggesting that the HR depértment’s actions were motivated by Muhammad Kebe’s race
or religion, those general allegations are insufficient to give rise to a plausible inference of

discrimination.* See Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 80 (1998) -

(explaining that Title VII does not set forth “a general civility code for the American work-

place”). And Muhammad Kebe did not point to any similarly situated individual outside

4 While Muhammad Kebe seeks to offer additional facts on appeal, we decline to con-
sider them. See In re Capital Cities/ABC, Inc.’s Application for Access to Sealed Tran-
scripts, 913 F.2d 89, 96 (3d Cir. 1990) (“This Court has said on numerous occasions that
it cannot consider material on appeal that is outside of the district court record.”).

5
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her protected classes who was treated more favorably by the HR department. See Mandel

v. M&Q Packaging Corp.,_706 F.3d 157, 170 (3d Cir. 2013).

Furthermore, the District Court properly dismissed Muhammad Kebe’s retaliation
claim. Title VII prohibits an employer from discriminating against an employee “because
[s]he has opposed any practice” made unlawful by Title VII. 42 U.S.C. § 2000e-3(a). As
the District Court explained, Muhammad Kebe did not allege that she voiced opposition to
the HR department’s alleged discrimination, and, although she initiated Title VII proceed-
ings by filing a complaint with the EEOC, she did so only after the alleged discrimination
and retaliatory conduct occurred. Thus, the amended complaint does not state facts from
which it could be inferred that the necessary causal connection existed between any pro-

tected activity and the alleged adverse employment action. See Moore v. City of Philadel-

phia, 461 F.3d 331, 340-41 (3d Cir. 2006) (setting forth the elements of a prima facie case
for retaliatory discharge, namely a showing that (1) the plaintiff engaged in a protected
activity; (2) she suffered an adverse employment action; and (3) there was a causal con-
nection between the protected activity and the adverse employment action); see also id. at
341-42 (defining “protected activities” in this context).

For these reasons, to the extent that we have jurisdiction over this appeal, we will affirm
the District Court’s judgment.i We Will otherwise dismiss this appeal for lack of jurisdic-
tion. Muhammad Kebe’s request that this matter be transferred to a different district judge

is denied, as is her request for an in-person hearing on appeal.



Additional material
from this filing is
available in the

Clerk’s Office.



