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\NTRE
SOPREME COURY OF THE UVLNLITED STAYES

PET\TION FOR WRIT OF CORTI\ORAR)

Pesbioner  respecthully froys Thod o vt of certoros issue to revtew
the Judgment belowd.

OPINIDAS BELOW

The coinion of the Kovsas Supreme Couck 4o reviews the mects oppears
ot Appendix A xo he peXilden.

The opinton oF dne Vansas Couct of Appedds is ciled ob Slate w. May,
No. 125,622 (Ko, Bep. Wnpod. Oec. 22, 20232).

TORSDICTOAAL STAFTEMENT

The deciston of the ¥Yanzae Supreme Couct wios enteced on APP;\ Ry
2024 . Reheaing wes nek Soughk. The jurisdickion of +ais Couct is
mloked Lndec 29 VLS. C. § 250 ().



CORNSTITUTIONAL PROVISWONS AND STATWTES 1ANCLYED

The Fourtrenth Amendment Seckion A, Onited Siodes Constitution provides:

“ A persons Yorm of nakucdized in the Biaided Stokes , and -
subject o the juriedicdon theeol, ore cidzens of e Voned
Slades and of the Stade wherein they reside, No Olode chall
moxe oe entorce o) \aws  wWhieh <noll Q\)ﬁdge ne prixt'\\e%es e
immunikies of eitizens of Yhe Unitee Sdes; nor Snol) ony State
depeive any pecson of \ide, \therty, oc property, wivnoud Aue process
of \aws; noe deny to any Persod LIRMN T Jurisdiebion e equa)
protecioo of ne \aws.”

The dndkate unded wnidh Rbktoned zeevs post tondiction re\el 232
0.5.C. 5 1257 (d) peosides:

é

/

Fino) Judaments oo Seccees vedered by the \m‘%hes-t couct of o Sode In
whteh & Qedsion cond be had, ™May be sreutewed b‘l the $upreme
Co\.k(*\' \)\} Weig of Cer-\-_\“cvraﬁ uhece the \tc\\?é?\:ﬂ of o -bf‘eo:b{ o Sedude
ol e Badtee Sodes s Acousa 10 cl)u\e&h‘on o whece the \JOXTC\,\\ET SLUN
Shodouke of any stade s drown 0 question oo the grannd ol s
Deing repuopont 4o the Constitukion, treakies, o laws of the Gntted
Slades oo where any Ble, rtcg(\-\:, privilege, or Wwuntly s specally
ek up o Aoived undee the (onstitulion oc One eoles oc Stodudes
of, or any Comnerission he\@ or aukhorlly exercised under, the

Qnited States.



CSTATEMENT OF TWE ASE |

I COURSE OF PROCEEOD\AGS N TRE SECcT\oA 128 cASE Nou REFCRE
TS couEt

On July 2, 2018, in o cauwse pending \n the ansos Diswclee Cooee
Dougas Covnby, entitled STATE oF KANSAS u. TOMMY TORA MAY, ceivinal
No. \BCRTI2E pebitiones wos chocged oiidh the colmes of 7 (D) odtempted
Firot- degree muser sgpirat Nocoroudn; (2) akrempted second- degree murder
stcih%ft Tc»m-zs ; (2 ocogrovaked bakteny wsa‘\«\si— o o enfocement adficec ,-
(&) poswession of methamphekaming; (S) eriming possessicn of o Lirearm by o
Fon ; [©) —?\eeiw\g oc akempting ude o police oficer ; 0D tntectecence usith
\ows exxor&mv‘c,‘ onad (ﬁ!) heee unks of eniming donage Lo propecty .

Perxtionecs -Q(rs‘% é,m. of o) was oo Decestoee G, 20\QA ond odvter
eignt A"‘\lg” o oy foune petitionec 3\).\\-\—.\' of al\ chocoes &%o&\\s-k Wn.
Pebitioner Tled oo mokioa for new tlal and receiver an evideatiary
\eosing en vne modtes.  Voweves, he digheledr couct dented Yhe wokion
fer vew wio) one imposed o servrence oF LNA months of twprissaments,
This judgmert woes odfirmed by the Yorsos Suprece (osct (n aumandoke

Fled on A-Pr'\\ 20, 2694, See Apperdix A,

1I. RELEVANT FACTS CONCERMAG THE WuOrRLING consicton)
The celevont Yacks ace contained in Pelilionecs dtrect ggpeal bARE’
QY. -’ce%&:\monq ox ). Peliiones wros -Q\'—Q-E" ~ d%f\’c ok the time e‘_\\(n‘(})es

3



were Hled caginet W, Ve hos an cssociote's degeee 1n psycncloay ond is
o pilot. Ve 4eed four one o half yeors n the milttory and senved in
Mfg\\cm‘\ SN 05 & poctdixroper W Ahe Special Ferces. Ve wias honeceldy
A(sdno.ﬂbeée

On July the 202 of 2008, ot okout onme p.m. pelitioner drove 4o
Micheel Tordon's to toke him do wodk, Pekibicrer plammed 4o pide Wim up ok
A:20 pmn when Jordon apt 0 woerk ., Pelitioner returned 4o s oporkment
ocund Apm.  Ms, Maczette Yorbrougn nedked hie Aeor o2 e \ek ec in.
The ngs{ Hﬂ'mg e dd was aske \Wim Rer money. We cefused her cequese.
\lar\ro\.\%\w Yhen osked Mey if ghe codd hove some pills that ghe saw ying
on Yhe Lede, one May 066&\!\ refused. and 10Q hee 2he wosnt %e_&(vxg
om\{%\n}vxg bot et o his opactment. \’ar)arou%\v Phen odwed 4s uvse the
hodhaomn ond 4Ad v dne Aid not weent 1o vse ak home. Ve 1old her
She codd not dneet op i his house. Dudng cvess- exomination, She
admitied dhe fad o sycinge in hec bag, Lsed to Injeet drugs. May olfeced
Phot dhe comdd sik in his cac, Dhre went o the cor and May sab back
dowon in his opactment.-

Mo.\' had +o pick vp his Lriend Tedan soca, AN W presen pHon
Medicarien wece in the boiles they were dispensed in and kept in a winite
contoiner, Me pok Wis medicedion in the cobinet over Yhe rele R eotee
ond 3ok back desa doc oot Yive minodes wrscking on ‘{or\;roufk\ 1N

4



Lenian, May evertually cob on e bed Lo pud on We Shees and ks to
ael reody o pick vp Jordao When he heard somesne come tnto the
apackment . "lartmﬂh enteced his Dedrcom ond walked occund where he
wos sikbing.  She had a pink scacd in her hand and wode o relereace
ko Yhe woney and the pills he had. Ve to\d her he was not aiuing
hee anyehing.

Machreudy unwcopped whe pink scark, puled o Mandaun and Shok
towo@ May, grazing Wm on the inside of his lePt arm o5 he held p Wis
aren i o Adknsive cesture. We aroldbed the opn wetich his Agt hand and
\\;-\— hee ovec Ahe heod. She yeled, ran into the \t\r[ns oM 0 opt el
‘ \’.)cx%, and theew 1+ ok him, M&\{ positioned Mimsadl se thoad o tode was
betueen ¥hewy, Pud he moved ocound the ke and arkocked him, They
Srugded eveC tre chair ane the \ove seot. Moy teied o ¥nocdk hec oot |
uith the pidel and it hee troo more tHimes U.SE%»\'{'kg She Bled on +ne
cockcdins Dehingd Nl end he Hissue bor on the todle. M tie), =he
dented Admiag o, bt Niee Ringernail was torm off ond was \eder
recovered. Evestualy, ohe otopped attocking Meay ond got on \ee knees,
promping N\M to oo Tind o towe) to dean up her Blood because ghe was
bleeding profusely.

As Moy turmed to oek o towel Por e, ghne jumped Lp and ran
to the dcor, She fumied with the deor brying to open it. Sne

5



Stacted Sorearding o6 JecemyTores, Moy ron oftec Wee and tried o
Sop el fom Phawing the dcor wide open, ofcald that Tevewy Tenes
Wod ceme inte the apectmeny ond haon i - Thee un We ‘ool Seome
hec \ba\&aqeé o Junes- he aut was in his naht Yol . They wsere smx&\hj
ot the deof, The ejeckion port ol tne Qo was Rice daon tn s padwm. She
Manhandled May ot ot the way and the aqun wenk oM, & bulet wsteving
hee in the \efi cheok. Moy Qid not tnkend o dheck Vodbreudh and nstead
&A 20 acc deallf. TThe o0 dAL eject The Lirea Cadridee casing odier
the bulet had qon@ oud the cactridge. May dug the ghel ouk and it Lel
o the -‘\oor where Leconsics Leona (4. \\&rbmuo&\w o outk of the apartmeltt.

N\A\\ was in shedk. He wos receiving chemothernpy treodment tom
Vool Medical Center Q-;r camcer. Ve was recovering drom presmonio onad
had juet ‘oeen veleased Rrom the UA where e hod ‘been Nospitalized
Yoc Roue éay‘s- He wios weakened from is illness ane \nig \{\e_cm‘\r\u5 {s o\so
impaired. At i) N\m{ Lestilied thor e had tumne): vision winieh 1s oo
Voss ob pecipherol vivion as o resalt of combot or OTED, When e
kried Yo explan thor e sulleced fromm P10 Lom hin experience N
the wilitory, the 4ria) court \imited Wis \aes&:monj and instrucked the
Jwry to ¢csf\ore any celecence o PTSO.

f‘)\ic;h&e.\ Jordon wos acquointed with Moy ond \\&M\a. At Mayls
Aricl, Tordan testified that tn Qecember 2012, ulnile ihey wiece Yooth

(



i :)c&'\_,\ _Sordom met with Moy, uino tolked 1o him orouk the evenis o b
Ty 2. 2018, Accoiding o Jocdown, Mey soid ok Nocbrovgh omd Jones
were ying o o im, ond thox \\a(‘brou&\\s 2net .

Detective Creome Bakee \eod the crime scene Tnvostaskon. We Soked
o Yo —Q-'\ngemc:\\ woes o0 e Noor and on applicader Tor Rave Q—Cvxgem&\\s wm
Pne vadkpode. A hypodermic mieedle in Yacbuah’s bag and Lhe Blosd

“ooktel W ne spackment suggested o Sraugale.

IT. EX\STENCE OF JLURISDCYION BELOULI

Pelillonet LGS toniched in the Disicict Cot of e Srote o
ansas o8 (he cciwes stoked Welice, W wae duly appeaed +o the Yamsos
Soprevie Couck. Plnough denied, ¥his taso voises o queson ot
inkecpretetion of ¥re Vue Fexcess Clawee ob the Foucteonth

Hendments 10 the Batked Stades Co\f\sﬁ-\:\k‘c‘?cm.

RERNBONS FOR GRANT NG TWE URIT

T. WHETHER TONMY 3. MAT WAS ENTITLED 70 A Juey WSTRUCHOA) oA
TTHE | ES5ER OFFENSE OF ATTEMPTED VOLUWBNTARY MAASLAUWGHNTER
OoN THE ATTEMETED FARST-DOELREE MURDER OF YTARRR UGN T

ln Price v. Uincent, 538 0.5 034, 155 L. B2, 22 414, 12 5. Ct. 1542,
1852 (2002, this couct howe explained thok o decision by o Skoke Couck i
s nw € N ”n
controry t0 " 1E5  cleady estadithed law it “applies o cwde Lok condkrodiers

‘re goqem\“ns Yows et Socth in [i€s] coces o i 1 " conbronts o set o

I7



—-Vuc‘cs Lhot ace Madecially iﬂdis&(h%\s&ﬁ\\a\o\e Leovn oo Qecinioo of s Coucy
o neverthe\ess asmives ax o cesdt Allecerst Lom [is) Pecedent.

Willioms v. Taglor, 529 0.5 262, \Ab L. Ea. 23 259, \1O $.Ce. (ARS (zeoo).-

The Fouckeenth Amendrment o the Unived &todes Constitubicn  provides
’” ! . ) s
Pher “Tde Skoxe <nall .. . depeive oy peson of \ile, \Terty, or progecty,

witheut due process of \aw. ' U.4. Const. Amend. XN §4.

ln Bece v. Maromo, 44T LS. 633, ©5 L. Ea. 22 231, \06 5. Ct. 2332, 238

[\a80), uohile ©nis couct Nave vever hel\d Bhok o delendant (& emied o o
lecser inclued offeres instruction as ol mokles of Aue process, the neasly
Ueese)  acceptonce of the rule in both toke ond Redeco) eoucts estanlishes
trhe vodue o e defmdont o ©nis procecducei sc@eg\mré . ks bt o
2uth an iestruekion hos ‘been vecogmized by numerous decision of g

coutt. See e.q. Sonsene V. Vniled Qsdes, 280 0.5, 343,344 (\0s);, Recrn

A Unided Stodes ‘%5\ W52y, 34 (\ﬂ%ﬁ; Stevenzon v. Untted Shodes , b2
0.s 213 (18a0). |

Delene cooned's Yalure 4o OBject o submit o Aavn of abtemplea
volonkony  Moarslaudptes  does ot exevse e krie) courks Lailure 40 cormit
e tnstruckion, “Because Wolartor MmanSlauaner 1 o \esser ineluded
eiRnse of -Qirs{—-c\,ecsree mucder, b wesdd have ‘Oeen \e%cx\\\) pprogeiote
For the couct to Thawe) instruckled) on wOlwaey vondavaher. 7 Stade

V. Gy, 215 Van. 96,2, 505 .32 354 (2022). And unlive with offimative
B8



' Ae-t’ev\ses, "Tlhe eouet's éu&:\{ Ao nstrock on \ezed tncdduded crivnes W ok
Sorecosed oe excuced Just becance ne \essec Tncluded ceime Moy Ve

- Tneonsistent with the [pelitionecy) Yreony of Afonee . Stoke . Simmons,

25 Kan. 1M, 3\ B3, Me-nN, 293 0,22 212 (202). \n Vonses, on
Instrueton  fhoa\d e given even £ Ohe evidence supporEing Enot \esser

offeree 1o "Uedk oc incondlugive.” Stake u. Ne\ssa, 29) Van. 448, 243 .24

243 (2000).  For petitionec, o0 instruckion 4hou\d have been aven en
\w\m\*cmq mandanahbet tnder Lotn secldons () o sudden cb\xmnﬁe\ oc 10
the hear of Passien and 2) upod o reasonadle, yet \nonect, &\Ce?’ rok
deod\y fece wos juskified, commonly called tmpectect b delence. ¥.$.A.
91 -5404. A suaden quarre) ean be one Yorra of heat of passton.”

Sode . Tohnson, 290 ¥Yon. \02%, \042, 230 ©.23 st (2c10). ' TAln

watore seen oo olecrakion, Aspuke, taunt, o accusadkitn coold *Qo\\\
TCPRS N¥) t\r@:\ ée-?tf\{\:t\m ioQ— et OQpc.sﬁTov\l as Su@\‘deﬁc Provoeakion. ”

\d.

—-—

In Lancas, wnder the skip cde: When a lessee induded olfense
hos boen the euiect of o Tngkruckion, ond +re Jun| tonuitls of the
ofeodeC offenze, evvor AR Z\SEUNGN Lo Yoilure ko alve an Tnsenuetion

3%

o onothet N \esser indluded oflnse 1s cuced. ! Stode V. Gevny,

210 Kan: TUE, 129, 449 ©.32 429 20, The ¥anses Seprewe Conrt
Aornfled Bot the dwip rule (s o logice deauctivn thot way e
q



deausnr Froen Jury veditks TN Cerbald coses . A0 Voo, o'\-‘c w24, Kansas
Courts reccamzed Tk 15 " e —Qacw, ameng Thany, to e oadeced as
poct ol the opplitanie Norlessness testny” ond dnodd mot be applied

avdomatically or mechonically. 201 ¥an. ok M21. |

fn he preset COse, the evidene ok o), privaacily t\\fcu(&\";
N\(x\\’s %ee\imov\y, ond coroboraden, suppotts an instrutkien of
odkernpted Valuntary monslougvket based on impectoct 2o\t Qe fence and/oc
2udden q)\m\m\ ond heot of possion. Thece wos o 3udden cb\mom\ over
Arofe | an aempled coitbery O Snooting by Yachoougn. The Soruaale
Wit ‘10r¥>wu3\\ ever Phe weopond one e ontinuing 9\'\16\‘“\\
ogcgms';f‘cn lea up Yo the e denta) Shooting 6k ne Acoc. N\q‘s age
(5@, pPrewmenion, cance, one Stress Feom m\‘\tbm\\ LeTVTe N
A—V«b\'\o«\\‘«\:om contribubed o his reockion where e defenaca
Nimase\f.

Kansos' skip Ale does wot cuce the ermc. of the Arie) Couct's
Failace 4o %(\re.f\we ‘nstructon . ?"\m, estodlished thot Lhee Lws O
Strugde between him ond \lcxr\nooug\'\ when the 9not was Fired. The
Aclo) couct hod an unexcusedle duty to submik e instruction. The

instruction was qepmpn‘&:e despite & be(v\(_)) tnconsistenrt ueh N\m‘\s

-k\f\eoq of (\_eg;f\se, Shode v. Siraeons, 295 Wan. at S\ 4 3. Atcoréfv\f’
to the Pocks, Moy Svould be entilled 4o the Wskruckton o o

\O



maker of Aue process. ek v. Aaboma, W00 3.0t ok 2329,

e Tuilue v nstruct oo atkemptea vdux-'&ar\, mendaugirte
Adenied N\aq s constitudiene) ((‘c&x’c Ao presenvt o defonce vndec the
Due Process Clavge of the Foudteenth Amendment .

The Yansas Ceu b PAppede’ decision o afficm the ted court
decied N\aq due process on the lnstruckon of o lesec ncluded
ON}QY\SQ ane V& Cowtvary ‘o his eoucte pelecedt onc (s taconaistent

wWith e paoe AQecisizae. Wilame V._T;\l\ofj; £29 \S. 32,

CONCLUS\ON
TThe Judament Beluwd 14 o deportuce -Q(o‘m the decistons of s
couck, As sueh, ok Talle onoct of Bre Due Rocess Clovse ¢ the
Foucteenth Arnecdment of the United Stakes Constituddion 3\;&0&\%&2& ‘o
tts A zens, 69@1@%@\\1 pettioners .
Foc the -‘Fu*egoivxg cessons, ceriococt 2hon\d be agored N s
cosR.

RCSPQC":'CL\\\“ Sobmikeq,

W@MA’A/ |
\ommw #4\5%{?;; m_,e
o Corve clione \u\v\cy

M 5 \Auu 5S4~
PO 2ox 2\
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