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QUESTIONS

1. ' WHETHER AN INDEPENDENT JUDICIAL DETERMINATION WAS MADE OF
| PROBABLE CAUSE OR A WARRANT ISSUED 1/22/2017 AT INCIDENT No.
20170122M1328 PRIOR TO ENTRY O SEIZE PETITONER'S PROPERTY. |
2. DID THE TRIAL COURT ERROR WHEN IT KNOWINGLY APPOINTED
COMMONWEALTH'S SIBLING TO REPRESENT PETITIONER, DID NOT DISQUALIFY
COUNSEL, DID NOT OBTAIN A SIGNED WAIVER OR TO REMEDY THE PRE SE
CONFLICT OF INTEREST.
3. DID PETITIONER RECIEVE THE ASSISTANCE OF COUNSEL GUARANTEED
' BY BOTH THE SIXTH AMENDMENT AND ARTICLE T § 9 OF THE UNITED STATES
AND PENNSYLVANIA CONSTITUTIONS; WHERE THE STATE ALSO DEINED
- PETITIONER COUNSEL OF CHOICE .- o
4. IN LIGHT OF TRIAL COURTS 9/9/2017 CONVICTION PRIOR TO THE -
_ UNLAWFULLY INDUCED COUNSELED 9/19/2017, PLEAD OF GUILTY RATHER THAN
' "COUNSEL'S" PROCEEDING TRIAL[N.T. 10/30/2017,5,15.], IS THE PLEA CONSIDERED
KNOWING, INTELLIGENT OR VOLUNTARY. | B .
* 5. IN LIGHT OF THE INCOMPLETE EVIDENCE IN THIS PARTICULAR CASE, DID
THE TRIAL COURT CONVICT TWO "KEITH'S"” FOR THE CRIME THAT ONLY ONE
"KEITH" COULD HAVE COMMITTED ACCORD TRIAL COURT'S 4/10/2018 1925(a)(1)
OPINION AT P.10.
6. WHETHER PA. SUPREME COURT REJECTED AS UNTIMELY OR DENIED
PETITIONER'S FILED PETITION FOR ALLOWANCE OF APPEAL NUNC PRO TUNC AT
60 WDA 2022 AS PETITIONER'S NOT HAVING "AN APPEAL AS OF RIGHT"




LIST OF PARTIES

[ 1 All parties appear in the caption of the case on the cover page.

P4 All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows: : ' '

RELATED CASES

* Commonwealth v. Darlene Corbin,,CP;ll—CR-0000526-2017'

* Commonwealth v. Jeffrey Keith, CP-11-CR-0000409-2015



) : TABLE OF CITATIONS
ADAMS v. UNITED STATES ex rel. McCANN,317 U.S. 269,279, 87 L.Ed.2d 268, 63 SCT236, 143 ALR 435........ 16
BOUNDS v SMITH, 430 U.S. 817,97 SCT 1491, 52 L.Ed.2d 72 (1977) ........................................................... 23 31,36
BORDENKIRCK v, HAYS, 434 U.S. 357 (1978) ..................................................... SO OO U STROTON 15
BRADY v MARYLAND, 373 U.S. 83, 83 SCT 1194, 10 L Ed. 215 (1963) .................... 11,24
BRAM v. TINITD STATES, 168 U.S. 532, 42 L.Ed. 568,18 SCT 183 (1897)...cconviiiriimrcicrinecree i, 19
BOUSLEY v UNITED STATES, 523 U.S. 614,118 SCT 1604, 140 L.Ed. 828 (1998)................. JESSRURIROPRR 33
BOYKIN v. ALABAMA, 395U.S. 238, 89 SCT 1709, 23 L.EA.2d 274 (1969)........ooerrrvreerrrereeererneesessnessessensesnens 33
CAPERTON v. MASSY COAL CO., 556 U.S. 868,877, 883-84, 129 SCT 2252, L.Ed. 2d 1208(2009) ....................... 28
CHIFFIN v. SLYCHOMBE, 412 U.S. 17, 32-33,N20....c.cciietetirtereecenricenrmeneionee st svessessissss st bsrnesesssessseeenens 15
CRAWFORD, 541 U.S. at68, 124 SCT1354, 158 L. BA-2d 177 ceterueerieeeeeeereeeer et seaneeesnnsesecseaeesesonsesesene 6
CUYLER v SULLIVAN, 466 U.S. 335 91980)...ccccoociiriiiiiiiiiii ittt e 4
DANIEL v. UNITED STATES, 532 U.S. 374,381,121 SCT 1578, 149 L. Ed.2d 590 (2001).....c.cccevieinimminiiinne 29
DAVIS v. ALASKA, 415 U.S. 308,94 SCT 1105, 39 L.Ed. 2d 347 (1974)...ccoviiiriiiiiiiiceeeeeetee e .26
FERRETTA v. CALIFORNIA, 422 U.S. 806, 45 L.Ed. 2d 562; 95 SCT 2525 (1975)....ccccvninnminmrinieiiienieiiias 17,19
FRANKS v DELAWARE, 438 U.S. 154, 57 L. Ed. 2d 667, 98 SCT 2674 (1978)....c.coiniininiiniieniiieieieiee, 10
FORD v GEORGIA, 498 U.S. 411,421, 111 SCT 850, 112 L. Ed. 2d 935 (1991 )..ccvvimiiie i 31
GIGLIO v. UNITED STATES, 405 U.S. 150, 31 L.Ed. 2d 104, 92 SCT 763 (1972)....ccccccccurmvininenieerenieieveerenne, 25.
GOULD v. UNITED STATES, 255 U.S. 298, 41 SCT 261 L.Ed. 647 (1921)...ccuvvuiiiiiiiirieinecinisininiias 1,2,3
HAINES v. KERNER, 404 U.S. 519,520 (1972)......... et ettt e te et e he e e et n e eaeeeneesneae TABLE OF CONTENTS
HOLLAND v. FLORIDA, 560 U.S. 631, 130 SCT 2549, 177 L.Ed. 2d 130 135 (2010).cciiiciiieeeece 32
HOUSTON v. LACK, 487 U.S. 266 (1978)...ccci ittt sttt st s se s et 22,30
JOHNSON v UNITED STATES, 333 U.S. 10, 68 SCT 367 L.Ed.436 (1948)......c.cceiviiiiiiiieiceeereernn 1,2
KIMMELMAN v. MORRISON, 477 U.S. 365 (19806).....cceceiiiiiiiiiiiiiieniiiree ettt 19
KYLES v WHITLEY, 514 U.S. 419, 131 L.Ed. 2d 490, 115 SCT 1555 (1995).....cccccvvurrnuius ettt s 24
LEWIS v. CASEY, 578 U.S. 343, 346, 116 SCT 2174, 135 L.Ed. 606 (1996).......ccoevcvvnininniiiencnns e 23,31,32,36
LYNUM v ILLINOIS, 372 U.S. 528, 83 SCT 9 L.Ed. 2d 922 (1963)....c.cocviriiiciiiiriiiiiiniinicienecitcnieee st 11
“MALINSKI v. NEW YORK, 324 U.S. 401, 65 SCT 781, 89 L.Ed. 2d 1029 (1945)....ccciiimrreeeieee 34
MALLOY v. HOGAN, 378 U.S. 1,6, 84 SCT 1489, 12 L.Ed. 2d 653 (1964).......cocvevverrernnnne. et 11
MINCEY v. ARIZONA, 437 U.S. 385, 98 SCT 2408, 57 L.Ed. 290 (1978)....c.cccciiiiiiiiiiiiiiniiiiiee e, 2
MOONEY v HOLOHAN, 294 U.S. 103 (135) i e eh et ettt ettt et et s oo s nen e nesteaeia 23,29,32,36,37
MCcKASKLE v. WIGGINS, 465 U.S. 169, 79 L.Ed. 2d 122, 104 SCT 944.....c.orrreireeerriereeeeteneeeceencreeasieneasieas 19
PACE v. GIGLIELMO, 544 U.S. 409, 417-19, 125 SCT 1807, 161 L.Ed. 2d 669 (2005)........ccccoeriiininiiieirecninene 31
- PAYTON v. NEW YORK, 445 U.S. 573 (1980)...cetiiriieiietenicreeeeieteceeeirece e eemse s cssiesin e s st asaessassen st ne s ers
SLACK v. Mc DANIEL, 529 U.S. 473, 120 SCT 1595, 146 L.Ed.2d 542, 548-49 (2000).......cccevvrrrreerererrcerrcereereereenens 35
SPANO v. NEW YORK, 360 U.S. 315, 79 SCT 1202, 3 L.Ed. 2d 1265(1959)....ccccccoviiiniiiiiniiiieninene e 34
STONER v. CALIFORNIA, 376 U.S. 483, 84 SCT 889, 11 L.Ed. 856 (1964).....ceerrerreeeererereeirecenrecireneesenereerenneeenns 2
STIRCKLAND v, WASHINGTON, 466 U.S. 668, 104 SCT 2052, 80 L.Ed. 674 (1984)............. st 7,17,18
TUMEY v. OHIO, 273 U.S. 510, 534, 47 SCT 437, 71 L.Ed. 749 (1927 )..cuiiioiiiiiiininiiiniccect e 27
UNITED STATES v. BERGER, 295 U.S. 18 (1935)...ccciriiriiiiiiiierieiiniiinies s breraeenes e e 9
UNITED STATES v CRONIC, 466 U.S. 648, 80 L.Ed. 2d 657, 104 SCT 2039 (1984)......ccvvmniiiiiiiiirere, 18
UNITED STATES v SPENCER, 2023 U.S. App. LEXIS 20672.......ccccccviiimiiiiiiiiinicniciecee et 1
WALEY v. JOHNSTON, 316 U.S. 101, 62 SCT 964, 86 L.Ed. 1302 (1942).....ccccevmnimiiiiiriiimecieee e 33
WOLF v. COLORADO, at 42,338 U.S. 25, 48, 93 L.Ed. 1782 (1948)......ccccoevvrennne. RSOOSR UTRRPRRPRORU 29
ARMIENTI v. UNITED STATES, 234 F.3d 820 (2d Cir. 2009)....cc.ccorimiiiiiiiiiiiiiiiiin sttt 4
BROWN v. KEANE, 335 F.3d 82, 88-89 (2d Cir. 2004).....cooeoiriviiincciininiins ettt ettt et eae et a e neaen 1

CASALLAS, ST F.3A @t 1178.... ittt n st eobe st as s bt sr e s sa et s e ae st an e s eas 14



.

HART v GOMEZ, 174 F.3d 1067, 1070-71 (9th CIr.1999)....ovvc. v eeeee oo 8,20

HAMSTREET v. GRIENER, 367 F.3d 135 (2d CiI. 2004)........ovoooeoeoeoeeeoeeeeeeeeee oo eeeeeeeee e seseseseeseseeseeesesreseseeeeess o 13
HOLT v. PITTS, 702 F.2d 639, 640-41 (6th Cir. 1983)......omuimoeeoeeeeeeeeeeeeeeeeeeseeseeeeeseeseeeseeess e seeseseeseesesess e seseesee s 31
LINDSLTADT v. KEANE, 239 F.3d 191 (2d Cir. 2001).....coocveioeeeeoeeoeeceeeeeeseeeeseeeee e seeeseeeseeeseseseseesereeeen .10,11,15
LOPEZ V. SCULLY, 58 F.3d 38 (1995).......ve.rveeereeeseeeeeeeeeeesseeeessessseeseesesesseeseesssesesseesesesssssesesseseseesseeseseessseesseeeee 13
NOBEL v. KELLY, 89 F.SUPP. 2d 443, 463 (S.ID.N.Y. 2000)......o...rveeeeeeeeeeeeeeeeeeeeeeeeesseeeseeeeeeseeeeseeeessseeseeseseesse e 9
NUNES v. MUELLER, 350 F.3d 1045 (9th Cir.2003)......:....veeeeeeeeeeeeeeeseeeeeeeeseeeeeeesseeesasesseeseeesesessessesessesessrseeeee e 12-13
PEOPLE v. DONAVAN, 184 A.D. 2d 654 (2d DepPt. 1992). .......rvereeeereoeeeeeeeeesseesesseseeeseseseeseseeessssesessssssseseesseneesen. 15
PEOPLE v. GONZALEZ, 171 A.D. 2d 413 (15t DEPt. 1991).......oouvomreeeeeeeeeeseeeeseeeseees et eeeeeseeese e eseeeeeeeeseeeseseeeeenns 15
PEOPLE v. STOKES, 95 N.Y. 2d 633 (2001).....cvuereeereeeeeereseeeeee oo eeseeeeseeeee e eeeaseeeeeeseeesssesessesesesessesesesesene oo, 20
RICKMAN v. BELL, 131 F.3d 1150 (1997)...ceoeeeeeeeeeeeeeeeeeeeeeseeese SO 13,20
STOUFFER v. RUSSELL, 168 F.3d 1155, 1661 (10th Cir. 1999)...........ovuoomeereeeeeeeeeeeseeeeseseeeeeesseeeeeeresesseseesseen 0020
U.S. v. FERNANDEZ, 205 F.3d 1020 (7th Cir. 2000).............weoveoeeeeereeeseeeeeeeeeeseeeseeeeseeseeeesssesssessessesesesseesseseseneenns 12
UNITED STATES v.CASTRO, 521 Fed Appx. 890. 2013 U.S. LEXIS 11852.............. e 14
UNITED STATES v. CORBITT , 996 F.2d 1132, 1134-35 (11th CIr.1993) ... eoeeeeeoeeeeeeereeeeee s eeeeessesseessenesons 14
UNITED STATES v. MORIARTY, 429 F.3d 1012, 1019 (11th Cit.2005).........ooveoreemeeeeseeereeeeeeseseeeseseeseeeeseseseeseeneens 14
UNITED STATES v. RUSSELL, 221 F.3d 615, 623, 54 Fed. R. Serv. 1477 (4th Cir. 2000).........eveoveereeeereerreereeersrans 9,13
UNITED STATES v. TUCKER, 716 F.2d 576, 579-586, 595 (9th Cir.1983).........ceveeeeeereeeereereeresseeesesesereeseseeeseesesereees 9
WEST v. BELL, 550 F.3d 542, 555 (6th Cir. 2008)..........ovvrreeemeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeesesseeeeeeseseesseesesesesseeseseenns 8,20
WILLIAMS v. BROWN, 721 F.2d 1115, 1119-21 (7th Cir. 1983)....cecveoeeeeeeeeeeeeeeeeeeeeeeeesese e 8
WILLIAMS v. LEEKE, 584 F.2d 1336 (4th Cir. 1978)......vvmuioeeooeceeeeeeseoeses oo eeeee s e ss s e seseesee e seseesseeeeeee 23,26
WINFREE v. HILL, No. 3:21-cv- 00039, U.S. Dist. LEXIS 127239......cootriuireeeirereeessieeeeeeesseeseeseseecosesessseeesees 22,35
U.S. v. WELLINGTON, 471 F.3d 284 (2d CIF.2005).........vvoeomeieeeseeeeeeeseeeeseeeeeeeeeeseeeeeeseeseseessseseeseseeseeessseesseesseensens 10,13
AURSBY v. PENNSYLVANIA PAROLE BOARD, Pa. Commw. Unpub LEXIS 424 No. 635 C.D. 2021. ccccooccveeurnnnnnn. 35
SMITH v. PENNSYLVANIA BOARD OF PROBATION AND PAROLE, 81 A.3d 1091, 1094-95 (Pa. Commw.2013)...35
'COMMONWEALTH ex rel. BUCHANAN v. VERBONITZ, 581 A. 2d 172 (9172)...oeeeveieeeeeeeeeeeeeseereeeesesesseesssesnseeen. 7
COMMONWEALTH v. BLACK, 487 A.2d 396 (1985)........vvmeeveeeeeeeseeeseeeeeeeseseeseerse e eesees e seseeseseeeseeeereeseeseeeeos 26
COMMONWEALTH V. BAILEY, 224 A.2d 345 (1972) ... eveoeeeeeeeeeeeeeeeeeseeeeeeeeeeseeessesesesesesenebaestseseeesseasessseess e nensene 37
COMMONWEALTH v. CARTER, NO. 398 MDA 2021.......oouiviioeeereeeeeeeeeeeeeseeeseseseeesseesseeeesseseeeseseseesesesseseeesseeseeee 35
COMMONWEALTH v. CHANDLER, 477 A.24 855.......oucvuooeeioeeoeoeeeeeeeseeeee e seeseeeseeressssseesesesseesseteeseesesessseseaeseeseeerene 2
COMMONWEALTH v. COCKFIELD, 246 A.2d 381 (1968)...........ommoeoeeeeeeeeeeeeeereeseeoeeseeeeeseeeeeseesseesssesersseessesseseseseenne 2
COMMONWEALTH v. DARLENE CORBIN, CP-11-CR-0000526-2017.........vvooeverreeeeererreeesreereeersereeesesseenerenn:9, 11,15
COMMONWEALTH v. JAUAN DAVIS, 279 A. 3d 1268; No. 572 WDA 2021 .....oveoeeeeeeeeeeeeeseeeseeeeeeeeesesee 22,2325
COMMONWEALTH v. KEITH DAVIS, CP-11-CR-00004747-2017.....cvveevreereeerererenene. s 9,12,15,22,31,37
COMMONWEALTH v. ELLSWORTH, 218 A.2d 249 (1996).........coouivreeieeeieeeseeeeeseseeeereeseeseseseeesesesseseesessesssesseneseseees 2
COMMONWEALTH v. EVANS, 252 A.2d 689 (1969)..........covooeeooeeeeieeeeeeeeeeresee s seeeseseeseesseessreseesesensens e 13
COMMONWEALTH v. GOLDMAN, 70 A.3d 874 (2013)......o..evoereeeeeeeeeeieeeesseseseesseeeesseseeeesseseseoseseesesresseeseeeseeeseens 22
COMMONWEALTH v. JONES, 929 A.2d 205, 21112 (2007).....oveceeeeeeeeeeeeeeeeseeeeeeeeeeceseeeereseesesseseresesieesessssseeseseeseeseeene 6
COMMONWEALTH v. KEITH, CP-11-CR-0000409-2015.........cervvermmrreeerressesnessseeeesossasesssssessssesssssessooeeses e 8,9,20,24
COMMONWEALTH v. KHOREY, 555 A.2d 100, 108 (1989)...........rvueiveereeeereeeereeeseereesesseesseeeesesesseeesessseseeesesesenssees 6
COMMONWEALTH v. LINDA, 293 A.2d 63; 409 U.S. 1031 (1987)....cverevrerereererrne. et 2
COMMONWEALTH v. MCCLELLAND, 179 A.3d 2 (2018).......vveoeeeveeeeseeeeieeeeeee e ee e eseeseseesesee e ses s eeesseesesnee 7
COMMONWEALTH V. SILO, 48 A.2d 62 (1978).....coeurvoeeeeeeeeerreeeeeeeseeeesseeesesesesess e eeeeese e eeeeeeeeeseseseseeeseesseeeeeesne oo 2
COMMONWEALTH v. STARK, 387 A.2d 829, 83 (1978).....cuuomeeeeeeeoeeeeeeeeeeee s eeeeeseeseseeeseeseesseessessesneseseseeresseessesseseens 3
COMMONWEALTH v. STEPHAN ANDERER, 258 A.3d. 358 (2021)......ocmoeoeeeeeeeeeeeeeseeeeseseseeseeeessseessreseseseresssenen 22,35
COMMONWEALTH v. MSLILL 55 A.2d. 1254, 1260 (1980)...........ovuereeereereeerereeeeeeeeeeeeeeeeseeeseeeeeeseeesssesseaeseeesesseenesenns )
COMMONWEALTH V. NICELY 18 A.737 (1889).......curveiioeremeeeeeeereeeeeeeeeeeeseee e eseeeseeessesseeseeesseesereseseeesesssasesesssenesess e 3
KEREKS v. MARONEY, 223 A. 2d 699 (1966)..........ooeeeeeereerereeereeereeseeseressressesesserssessees ettt 14



VOLUME 1

TABLE OF CONTENTS
OPINIONS BELOW.........occvvveannee. et e et er e
JURISDICTION. ..o e S
CONSTITUTINAL AND STAUTORY PROVISIONS INVOLVED............... B
STAEMENT OF THE CASE- . eevovoooooeeoeeoees oo oo S |
QUESTIONS. ..o e S o
REASONS FOR GRANTING WRIT...................... e e oo
(610N 916553 (0) SO et
CERTIFICATE OF SERVICE.......rrooooooeeo..... et
VOLUME 2
INDEX OF APPENDICES
APPENDIX A........... S et SO
APPENDIX Bl...ocooeeeroeeesssssessssseesssses e oeee e esees oo eeseseress oo
BN 53N) ) o oo S ‘

APPENDIX D................. OO OO OO OO PSSO

- This Writ should be .held to "less stringent standards than formal pleading
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JURISDICTION

P4 For cases from federal coﬁrtS'

The date on which the United States Court of Appeals decided my case
was /9

P No petition for rehearing was timelv ﬁied in mv case.

¢ A tlmely petition for rehearmg was demed by the United States Court of _
Appeals on the following date: _, and a copy of the
order denying rehearing appears at Appendix '

t 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A . '

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

t/éfD'

E | For cases from state courts:

The date on which the hlghest state court decided my case was
A copy of that decision appears at Appendix :

7

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension. of time to file the petif,io‘n for a writ of certiorari was granted
to and including (date) on ' : (date) in
Application No. __A '

The jurisdiction of this Court is invoked under 28 U. S.. C. §1257(a).



IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

PJ For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix _ 2 to
the petition and is

[ 1 reported at ‘ ; or,
[ ] has been designated for publication but is not yet reported; or,
[A is unpublished.

The opinion of the United States district court appears at Appendix D. o
the petition and is :

[ ] reported at ' - ; Or,
[ 1 .has been designated for publication but is not yet reported; or,
{ is unpublished.

Ko~

[ For cases from state courts:

The opinion of the highest state court to review the merits appears at

Appendix — to the petition and is

[ 1 reported at _ A Cor,
[ ] has been designated for publication but is not yet reported; or,
%, [? is unpublished. , _

The dpinion of the court
appears at Appendix to the petition and is

[ 1 reported at : ; OF,
[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished.
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STATEMENT OF THE CASE

| Jaunary 22, 201,7,. Keith Vernon Davi>s [hereinéfter "Appellant" or "Mr. D-avis'] had the |
Johnstown Police [hereinafter '_'JPD"] remove his 34 yr. old son Brandon Davis Bey [hereinafter
“"Brandon" or "Mr.'DaVis-Bey"] for his 209 chandler Aveheu, J»ohngtown? PA. residénce aftera
- family issue at 1 a.m wherein ét 2:30 am. Ms. Darléne Mae Corbin [hereinafter "Ms. Corbin" of
Co—Defndant] 16 yr. old daughter Elaine Corbin-Mason [hereinafter "the Victim" or E.CM.]
absconded to join Brandon. When at 17:30 hrs Johnstown Police Offficer [hereinafter ”JPQ" dan
Schrader re-enters Davis' residence in his absence and departs af 18:00 hrs.[Commonwealth
discovery p.1] aftér seizing evidence of a large white box, contents in sexﬁal nature minus a_
search warrant or exigent cirstance incident No. 20170122M1328. January 24, 2017 as E.C.M
probationary status Wés in jeopardy as the 16 yr. old had not returned Brandon files a Wélk—in
- complaint against his father and Ms. Cdrbin [Commonwealth discbve'ry p-21; Disc #5] alleging
the sexual assault of E.C.M. and that he'd witnessed one occassion. February 8, 2017 detective
_ Bréd Christ .[hereinafter "Det. Christ"] now applies‘fo‘r an Affidavit of Probable Cause and_an
Applicaﬁon for Sea:pch Warrant.and Authorization at incident NoA. 20170122M1328 [S’ee.récord].
February 9, 2017 det. Chﬁst five other unidentifiable JPO's and cambria County Det. Brett |
Hinteriiter conduct a heavil‘y armed no knock, no annéunce and warrantless forced entry into Mr.
Davis' 209 'Chandlér'Avenue residence [Commonweélth discovery pp.78] depriving all occupants
Ms. Corbin, 11 yr. old Alvin Kéith [hereinafter "Alvin"Jand 14 yr. old Vegenzo Peoples
.[hefeinafter "Vegenzo" and.Appellant of their "liberties"‘ [Commonwealth discovery p.86] again .
minus a'wa.rrant or exigent circumstance at "Gun point." Ultomately that same date Mr. davis and
vé:o—Defendan-t Ms. Corbin were given copies of the Affidavit of Probable Cause for Arrest, here

noticing that it identified the individual alleged to have assaulted E.C.M. as her former boyffiend



"Jeffrey Alvin Keith," ét Cle 1-CR-0000409-2015 two years prior dﬁring the same time period
: allegedb and not "Keith Vernon Davis' or "Davis'! february 14, 2017 due to a conflict in
respresnting the victim E.C.M. _in her »Oc’.[ober 26, 2017 criminal pr.oceedingA [Commonwealth
diséovery- p.49] ‘the Cambria County public Defenders Office petitioned the court -for
appointme_nt of counsel on Mr. Davis' behalf an order issued that same dateby the Honorable
tamara Berstein [a former cambira County prosecutor] knbwingly appoints Atty. Arthur T.
| McQuillan the sibling of cambira County District Attorney Kelly Callihaﬁ who prosécuted Davis
in 2004 and é partner in McQuillan"‘s Law. Firm. to represent Mr. Davis at CP-11-
CR-0000474-201 [N.T. 9/3/2020,p.5], where shortly thereafter Counsel ‘met with Davis
accompanied by a women he identiﬁéd as his sister (only) at the Cambira County Prison in
advance of a preliminary hearing, here davis asserts his innocence. March 16, 2017 a preliminary
hearing conducted aispite neither Mr. Davis-bey or Det. Christ the arrésting Ofc. being available
for cross—e%amination by Davis where cbunsel ‘failed to objection. [Id. at p.3] the magistrate
judge mo?es to waiver Davis' formal reading of the nature and cause of the accusations against
him and counsel concurs [ Id at bp. 20-21] the victim disclosed brothers Alvin and vegenzé
being present in the reseidence during the alleged assaults and where now locatéd in a the
. Commonwealth's possession at foster home in Lewistown, PA. [N.T. 9/3/2020, p.5 Counsel
proffers "I never interviewed to neither one of _those individuals] [Id.. at p.34-41] E.C.M. asserts
the Honorable David Tulowitzki had placed her in Adelphoi Village ‘Group home outside the
residence during the time period. [see aiso 4/18/2018 1925 (a) Courfs Opinion] However all
cjérges \&ere bound over for trial by the the magistrate judge. April 24, 2017 bovth Appéllant and
co-defendant Ms. Corbin were formally_ charged by information at Commonwealth v. Davis,

CP-11-CR-0000474-2017 AND CP-11-CR-0000526-2017 respectivelly, also a Formal



arrignment scheduled before the Honorable David Tﬁ_lowitzki i.n Davis' case, here Appellant
notice that the judge nor the Commonwealth's atty. were present, yet, E.C.M's supervising
. probation officer Connie C-reany'sibling of the Honorable Timothy P. Creany, whom presided-
over Davis' former case in 2004 was pfesent, her handing Atty. MéQuillan a leagl envélopé the
contents never shared with Davis, thus lhis waiving Appellantsvformal arraignment as there being
"a pfe se conflict, as the judges pl'esidixlg over E.C.M.'s Octbcv:rA26, 2016 cfiminal proceeding.
t see Triél judges 4/10/2018 Opinion, p.10] May 12, 2017 Counsel files Pre trail Omnibus -
Motion requesting Jeffrey Alvin Keith's transcripts from the prior 2014 assault at CP'—ll;
CR-0000409-2015, whom plead Nolo Contendere december 8, 20 117, therefore preserving Davis
right to file Notice of Alibi. May 30, 2017 counsel files Pre trial Motion asserting that April 25,
2017 he received some | but not all discovery at CP-Il-CR-OOQO474—2017 from the
Comrh‘ohwealth. June 8‘, 2017 thefCommon.Wealth moves for and ié granted a continuance as Det.
| Christ had’ férgoften to submit the evidence seized by Ofc. Schradef at incident No.
,20170122M1328 January 22, 2017 for forensic testing. June 21, 2017 via prison rﬁail Davis
received, .yet denied the Cémmbnweaith's initial written plea offe;r. July 7, 20.17 a proceeding
held to consolidate co-defendant Corbin's and Davis's cases for trial[ld. "at pp. 2;8] counsel, the -
Commonwealth's Atty. and trial judge Berstéin met to her chambers after Corbin's counel enters
an objedtion [Id. at p.12] to fesume sometime later .here the C-ommo';lwealth Atty. proffers
prosecuting'Ueﬁ?ey Keith Davis" [1d. at pp'.8,10,14,15;17] counsel;s introduction that crime waé
committed by another. July 20, 2017 again via prisoﬁ mail céunsel informs Davis that on July 18,
2017 that co-Defendant Corbin is now cooperating with the Commonwealth [appended hereto]
she's made a stétement agaisnt h1m Since yoﬁ co-Defendaﬁt will be testifying against "the time

to strike a plea bargaih might be now b.éfore the DNA results come back”, again Davis refuses



[see Commonwealth discovery Disc's 4, 7; 8] August 29, 2017 a Nominal Bond proeeedlng
eondueted [Id. at p.4] counsel proffers "We are prepared to proceed to trial when notified to do so
by the court...but... there are still somethings wi_th DNA testing and some juvenile.records and
children and Youth records. September 18, 2017 Counsel accompanied by "his juvenile n;ale
paralegaZ in training" met with Davis- at the cambria County Prison after his refusing the
Commonwealth's second written plea offer date August 2, 2017 here counsel threw DdVlb filed
Ahb1 Calendar of E.C.M's aberrant behaviors during the alleged trme across the table at him and
- storming out as Davis would not plea, stating " I'm still going to see what type of plea I can get”.
September 19, 2017, [pursaunt to the Docket] Davis ‘was transported to an unscheduled
i proceeding, placed in an Atty./Client room with both-hands cnffed toa table; when Counsel the
Cambria Coun'ry District Atty. Kelly Callihan‘s sibling and associate in the McQuillan's Law firm
‘enters and began to fill out a document, but when Davis inquuired as to the documents nature,
counsel replied "I'll answer any q.uestions you have after I'm done", completes the papers and
" departs witlront a word after instructing David to initial and sign where instructed, sometime later
‘counsel returns to sfate "I got you one year less than what Jeffrey Keith got" at No.0409-2015 for
the prior .assau.lt_of E.C.M. in 2014[He never informed Davis that a plea had been tabled] I rook it
before judge Krumenacker [and not before judgeBerstein] because I knew he would do it, as
jJudge Berstein and his sibllingi the District Atty. were looking to make an example of someone
~ and that Davis was in theri cross-hairs,so she wouldn't do and 1f I take the case to trial Davis was
going to get 20-40 yr.s for eaeh count. Davis ‘received via prison mail September 20, 2017 twe
order of court one avering that the Honorable Norman A. Krumenacker,III had simply convicted
h1m September 9, 2017 and Septmenber 19, 2017 that Davis had entered a plea of

gurlt [appended hereto]



on t_hat same date Davis submittted a ero se motion to withdraw guilty plea pursaunt to.Pa..
R.Crim.P. Rule 591(b) .and pro se motion to disrnissr Atty. McQuillan the D.A.'s sibling as
counsel filed by the clerk on September. 25, 2017. October 30, 2017 a hearing conducted on
counsel's filed amended pro se motion to withdraw gﬁilty plea and dismiss counsel [Id. at 5,8]
coﬁnSel proffers he "believes after 30 yr.s of practice...the ‘plea'bargain was reasonable... he
discussed it at length with Davis" That Davis had represented that he was under duress and
coercion from him, but belives his service was "prop.er under the circumstances" [Id.. at 5,15]
Counsel asserts "I dld counsel him to except the plea rather than proceed to trial...several days
before the call of the list" [see D.A. Pre—trall conference doc appended hereto] which is the date .
| on which this plea was entered which was September 19thv [Id. at 5,20] counsel states "the DNA
| analysis came back with the alleged victims leA on the sex toys...confiscated through a lawful
search and seizure" [see Cor_nm_onwealth discovery p.1]...and I think that hadv no small effect of
Mr. Davis' decision to plead guil'ty.i..and I would levae him to address...his motion to dismiss me
as counsel... Commonwealth [whom was‘ time barred accord Pa.R.Crim.P._Rule 591(b)] proffers
" this plea as Az‘iy. McQuillan said came ‘directly after he had found out that the DNA results
came back." [Id. at 13,6] "the Commonwealth ahs been preJJud1ced there was DNA on the sex -
toys that had not been tested agamst Mr. Davis. |1d. at 13,22] ”zt‘ is not a matter of exact dtates
that it happened, just that it happened.” And davis asserts his wish to proceed pro se[Id. at pp-
8-9] he demands to face his accusers. October 31, 2017 Mr. Davis recei.ves .via prison mail the
triel courts issued order denying his motion to withdraw guilty plea andAmotion.to dismiss Atty.
McQuillan as counsel without a Grazier hearing condpcted. December 21, 2017 a Sentencing
proceeding_ conducted, here [Id;at p-2] the eentencing judge instruets Davis to dawn his personal

eyewear proffering "There is a pair of glasses, sit and read" as Davis "had" no glasses. the



- Commonwealth [Id. at 3,13] 'p'roffers a 2009 sexual assault. against a minor not charged [see

SOAB report p-4] and counsel stood silient. Davis was sentenced to -not less than 7 1/2 years nor
more than 15 years incarceration in a state correctional facility{Id. atp.5]. the senteﬁcing court
_order_s counsel "I am Havirig you perfect his appeal fisrt, upon Davis' assertion of counsel's
- ineffectiveness[Id. at pp.16,17;21] thus forcing Mr. Davis to proceed with unwanted
~counsel[N.T. 10/30/2017, pp.8-9] January_ 9, .2018 a Sentencing Modification proceeding
éoﬂducted here at p.3,16 the D.A.'s sibling coUiT-appointed counsel Arthur T. McQuillan proffers
" the court did not adequately take into consideration Mr. Davis’ acceptancé of responsibility for
the crime; 'charged” where at p.5,6 Davis asserts "he does noty authorize his court-appointed
~ counsel .to address the court on his behalf™; the serﬁéncing judge Noﬁnan A. Krumenacker, III

- admonished Davis stating. "your‘entzttled to your opinion and I am entitied to mine" his

ultimately denying modifiaction of the sentence imposed.



REASONS FOR _GRANTING THE PETITION
- The Thi_rd Enforcement Act of 1 871, Section 1983“provides in _relevént part:
~ "Every person who under color of any statuté, ordinance, regulation
custom or usage of any State or Territory, subjects or causes to be
- subjected, any citizen of the United States...to the deprivation of any rights,
privileges or immunities secured by the Constitution."
The Fourth Amendment and Article I § 8 of the Unite’d_ States and Penns&l\/ania Constitutions
provide in relevant part | | |
"The right to Be secure in their person, house, papers; effects against.
unreasonable searches and seizures shall not be violated and
'No' warrant shall issue, but upon probable cause."
I In the instant case the Cémmonwealth's charging documents "lacked" the key component
Which would mal;é it valid. "A Judge or Magistrate's Signiture" where the Court in United States
v. Spencer, at 2023 U.S. App. Lexis 20672 9quoting Brown V. Keane, 355 F .3d:82_, 88-89 (2d
Cir. 2004) held that 911 calller‘Brandor_l DaVis—Bey_’s descriptions of that allcged.sexual_ aésault of
E.C.M. could not be admitted as a present sense impression becuse Mr. Davis-Bey did not
actuaily ‘witness "aﬁy assault" when the Johnstown Police Department (hereinaﬁef "JPD")
unknown to petitioner entered- his home Januéry 22, 2017. It. was enough abéent exigent
circurriétanbés that Officer Dan Schrader believed Vth'e facts he has for probable cause. The People
of this state and the natlon are constltu‘uonally entitled to an mdependent determmauon of
) probable cause. Johnson v. United States, 33 U S. 19 68 S. Ct. 367 ‘92 L. Ed. 436 (1948),
- Moreover, that determination is to be before and not after Officer Schrader had searched
petitoner's rgsidence'. The Co.nstit;ltional' protection against unreasénablg searches and seizures is
- not lSOI];le_ néw thfng broducéd by recent decisions in the courts. It is rooted in long recogrﬁzed

~ principals of humanity and civil liberty. Gold v. United States, 255 Us ,29.8, 41 S. Ct. 261 LEd



647 (1921) And in order to insure the pr.otection of tho.seconstitut'ional 'provisions both the
Pennsylvania and United States Supreme Courts 'fequire law enforcement officers to obtain a
judicially issued warrant, absent exigent circamstances. Mincey v. Arizona, 437 U.S. 385, 98 S.
Ct. 2408, 57 L.Ed. 290 (1978); Stoner v. Cali:fornia, 376 U.S. 483, 84 S.Ct. 889, 11 1.Ed. 856
(1964)';- Johnson v. United States, 33.3 ‘U.S. 10, 68 S.Ct. 367, 92‘ L.Ed.436 (1948);
- Commonwealth v. Silo, 480 A.2d 62 .(1978); cert. denied, 439, S.Ct. 1132,.99 S.Ct. '1053, 59,
L.Ed. 2d 94 (19790; Commonwealth v. Linda, 448 Pa. 230, 293 A.2d 63, cert dismissed, 409
.U.-S. 1031, 93, S.Ct. 253, 34 LEd. 2nd 483 (1987); Commonwealth v. Cockfield, 431 Pa. 639,
246 A.2d 381 (1968); Commonwealth v. Ellsworth, 421 Pa. 169, 218 A.2d 249 (1996).‘When the
right to privacy musi reasonably yeid to the right of search is, as a rule to be decided by a judical
.ofﬁeer, not by a policeman or governrhe’nt enforcernent agent. Johnson supra. Id.,v 333 U.S. at |
"13;1.4, 68 VS.Ct. at 369 (footnote omitted). Chandler, 505 Pa. at 1222,' 477 A.2d at 855. a prior
independent judicial determination of probable cause is essential. Giving the proof of the
: eonstitutional requirement of a prior judicial determination of probaele cause was missing form
‘the record [Appendix A} when oﬁice_r Schrader searched the petitioner's residence and seized his
l property January 22, 2017, the court in Cemmonwealth v. Mslili, 521 Pa. 465, 555 A.2d 1254,
- 1260 (1989) (citing Chandler) held that the warrant had. never issued when Detective Brad Christ
February 8, 2017 filed for an Affidavit of ProbablevC_ause’ and Ap}dlieation for Search Warrant
Authorization. Further, because the warrant had never issued January 22, 2017 the "defect" could
not be corrected at Incident No. ’70170122M 1328 "as there was no valid warrant." Chandler 505 |
Pa. at 126, 477 A.2d at 857, In such the warrant may . not be used at Inc1dent No
201 70122M1328' as a means of gaining access to the petitioner's home, papers, or effects solely

for the purpose of "making search to secure evidence" to be used against petitioner in a criminal



. or penall proceeding.‘.Goﬁld . United states, 255 U.s..298 (19'21). In APayton v. New Yorkl, 445
U.S. 573 (1980) the.. court exémined tﬁe fbundamental principals unrdelyirvlg. the .Fourth .
‘_ Amendment; it's history and purpose and plaiﬁ language. The c01'11“t reviewed the "familiar'hj5£ory |
that indiscriminate searches and seizures conducted under the authority of ‘'general warrants'
were the immediate ‘evils’ that motivated the framing an'd’ adoption of the Fourth Amendment.*
Id. "To limit the governments authoﬁty to dep_rive individuals of their priyacir and security.
~ The Sixth Amendment té the United States Federal Constitution and Article T .'§9.of the
Pensyl{lania Constitution provides 1n rele§an"c part:
"In all criminal proéecutions, the accused shal enjoy the right toa speedy trial...
by an impartial jury... to be informed-of the nature and cause of the accusations...
to be confronted with the witnesses agaisnt him/her, to have compulsory process for obtaining
Witnesses in his/her favor; to have the "Assista@ce of Counsel" for his/her defence."
the Fourft_aenth Amendrhent to the United States Federal Constitution and Article I §9 of

the Pensylvania Constitution provides in relevant part:

"No state shall deprive any person... or deny any person within it's jurisdiction
, P yPp : y any p ]
Due Proce_ss or Equal Protection’ under the laws."

1L In the insfant 'matte; we have long understood -that the pfoseéutc')rfs role is threefold:
‘He/She serves as an "officer of the court", as an "administrator of jvustice" and as an "advocate.
Commonwealth v. Stark, 479 Pa. 57, 387 A.2d 829, 83 (Pa. 1978) (discrib'ing.a prosecutor as an
+ officer who is résponsiblé for seeking "equal and izﬁpartial" ju-sAt_ice.v.. Commonwealth v. Nicely,
130 Pa. '261,_ 18 A. 737 (PA. 1889). Here the. Cambria County Public ."Defeﬁder;s Office
~petitioned the court on behalf of the indigent African American petitibﬁer Mr. Kéith Ve_moﬁ
- Davis for the appointment of cdﬁnéél their repérsenting ihe herein Victim E?C.M, in her juvenile
crifninal proceedings .before the Hon. David Tulowitzki regarding the ynprovoked assault of a

Children and Youth Services caseworkef J uhe 29, 2016.



The standards are coedified in Rule 1.7 of the Pennsylvania Rules of Professional Conduct wWhich
prﬁovides in relevant part:
(a) except as provided in paragrapg (b) a Lawyer shall not represent a client if
the representation involves a concurrent conflict of i interest. A concurrent conflict

exist if:

(2) there is a significant risk that the representation of one or more clients will
be materaillay limited by the Lawyer's responsibility to... a personal interest of the Lawyer.

(b) Notw1thstand1ng the existence of a concurrent conflict of interest under paragraph (a)
a Lawyer may represent a chent if:

(4) each client giyes informed consent.

The comment to thie Rule includes an example of a Lawyer not representing an individual where -

the opposing Lawyer is a sibling unless both parties have given informed consent.

1In the insatnt case the Hon Tamara R. Bernsteirn (a former Cambria County prosecutor)

knowingly appoints the elected Distriact Attorney at the time of Davis' proseeution Kelly

Calliban's brother to represent the petitioner february 14, 2017 at Appendix B; N.T. may 26,

2020, at p.5; N.T. September 3, 2020, at p.5. Where the petitito'ner didvnot discover the
relationehip between his trial counsel Arthﬁt T. McQuillan and the elected Cambria County
District Attorney at the time until some two years after his unknowing plead of guilty.- N.T. May
26,. 2020 p. 12; Appendix C. "If the conrt icnew_ or should have known in this case. that
aparticular conflict existed .and neither inquired into or remedies"conflict" reversal is
automatice." Armienti v. United States, 234 F.3d 820 (2d cir. 2009) ( gqouting Culyer v. Silllivatn,

466 U.S. 335 (1980). An actual conflict existed when counsel colluded with his ‘sibling the

Cambria County District Attorney and Police Officer,Detective Brad Christ. It would be

- submitted that this conflict which "Mr. Davis did not waive" should be sufficient to make a

finding the the petitioner was denied effective assistance counsel.



1L | Sh‘ortl-y after his appointment in advance og Davis' preliminary hearing triall counsel and
ﬁz’s sister the elected.Cambria Couﬁty District Attorney visited the petitioner at the cambria
County Prison where trial counsel \Adfhout informed consent intentionally 'discuésed informatioh
relating to the Davis' répréseatation.

The standards are coediﬁed in Rule 1.6 of the Pennsylvania Rules of Prqféssional Conduct which
provides in relevant par;t: |

(a) "A lawyer shall not reveal information relating to representat1on of a client,
unless the client gives informed consent.

(d) "A lawyer shall make reasonable evfforts to pneveﬁt the inadvertent or
unauthorized disclosure of, or unauthorized access to information relating to
o the representation of a client."
‘Which Mr. Davis "did not waive." The standards are coedified in Rule 1.8 of the Pennsylvania
Rules of Professional Conduct which provides in relevant parf:
(b) "A lawyer shall not use infonnatibn relating to the representation of a client to the
' disadvantage of the client"... '
Also The standards-are coedified in Rule 1.16 of the Pennsylvania Rules of Professional _

Conduct which provides in relevant part:

(a) "Except as stated in paragrapgh (c) a lawyer shall not represent a client or where
representation has commenced shall withdraw from representation of a client if:

(4) "The client insists updn taking an action the lawyer consisders repungnant or with which the
lawyer has a fundamental disagreement...

The standards arc cocdificd in Rulc 1.18 of thc Pcnnsylvania Rules of Profcssional Conduct
which provides in relevant part:

(a) "A person who consults with a lawyer about the possibility of forming
a client-lawyer relationship with respect to a matter is a prospective client.

(b) Even when no client-lawyer relationship ensues, a lawyer who has
- learned information from a prospective client shall not use

. :



or reveal information which rnay- be harmful to theat person.
" During’ this initial interyiew with trial'counsel and his sibling,” Mr. Davis asserted his and
) Codefenant Corbin's innocence -of the accusations against them also relating the behavioral
- problems he and Ms.lv Corbin had been. experienc;ng' with her minor daughter E.C.M. and
E.CM.'s resentment towards them and any authority. [Police, CYS, and School ofﬁcials]
IV, March 16, 201’7 abreliminary hearing conducted where Id. at p.3 both the Magistrate and
tr1al counsel Waived Davis' formal reading. "To invoke the jurisdiction of a Court of Comrnon
‘_Pleas, it -is necessary that the Comrnonwealth confront the petitioner with a formal and specific
accusation of the chargesagainst himd." Commonwealth v. Khorey, 521 Pa. 1, 555 A.2d 100, | 108
(1989) And the right of formal and specific notice of charges guaranteed by the erth‘
Amendment to the federal Const1tut10n and Article §9 of the Pennsylvania Constltutlon 1S SO
basic to the fundamental fairness of subsequent proceedlngs that it cannot be waived even if Mr.
Davis voluntarily submits to the jurisdiction of the court. Commonwealth v. Jones, 593 Pa. 295,
929 A. 2d 205, 211-12 (2007). By reason of the States failure to confront petltloner with formal
and specific notice of the charges against h1m the State "lacked lawful" ]unsdrctlon to proceed to
trial or to judgment against Mr. Davis as ‘he was unable to prepare a defence.
V. | The Amendrnents contemplates that a witness who makes testimonyial statements
‘ adrmtted against petrtloner will ordinarily be present ..at the preliminary hearing. Crawford 541
U.S,, at 68 124 S. Ct. 1354 158 L.Ed. 2d 177. Here the record at March 16,2017 reﬂects nerther
911 caller Brandon Dav1s-Dey who reported the alleged sexual assaults of E.CM. agalnst the
petitionerhis father'J anuary 22, 2017 Appendix B and a re.corded January 26, testimonial at Disc.
5, nor the arresting Detective Brad Christ after attendung the February ‘15, 2017 Forensic

interview of E.C.M. Appendix B; N.T. August 29, 2017, at pp.7-8 were present for cross-



- examination by the peﬁtioner, yet trial -counsei sat silent. The Pennéylvania Supreme Couﬁ
determined that Pa. R. Crim. P. 542 (E)... "did not pérmit ...this.‘; hearsay evidance a lone to
evs‘vcablish‘ all elements af all crimes for purpose of establ.ishing a .prima facie case agaiQSt Mr.
Davis af the prcliminary hearing. Commonwealth ex rel Buchanan V Verbonitz, 581 A.2d 1‘72
(Pa. 1990) where ‘a ﬁve—_JUsticé majority held: the "hearsay evidence was insufficient to establish
a prima facie case N.T. March 16, 2017, at bp.34-41. Here even E.C.M. asserted not be present,
to include the various places reaided and fundamental due procesa requires "no adjudication" be
- based solely on hearsay evidence"; Cammonwealth v. McClelland, 654 Pa. 167, 179 A.3d 2
(2018) As the Lead Justice opinioned Davis' right 15 confront said witne_sses against him
guaranteed by the féaeral and Pennsylvania Constitutions "Were violated_" when Da?is Was bound
over..for trial solely on the basis of..out—of—coaﬁ... hearsay testimony... because it [the S;cate]
relied on inadmissible hearsay rather that "competenf evidence." Verbonitz, 581 A 2d at-.175T
Futh_errﬁore, trial counsel advised the petitianer to "waive | his April 24, 2017 formal
arraignmaent'.'before the Hon. Davis Tulowitzki as thére was a pra se conflict, his presiding over
E.C.M.'s Juvenile proceedings N.T. March 16, 2017, p.34,3., where Davlis notice the courtroom
was empty neither Judge nor Attorney for the Comrhoawealth were present, saVé for the Juvenile
probation officer supervising E.C.M. Connie Creany, her hand trial' counsel McQuillan a legal
envelope the contents never share eith petitioner. |

VI Similarly, trial counsel MCQaiilan had a duty to undertake "reasonablr investigateions orto
make réaaonab_lc dcaisions" that‘Would fender particular invéstigatibns unnacessary N/T. May 26,
2020, p.5 ; N.T. September 3, 2020, p.5. Strickland v. washington, 466 U.S. 668, 104 S. Ct. 3
2052, 80 LEd 674 (1984). The reasonabléness of a par'ticﬁlar investigation dependé upon

- evidence known to McQuillan N.T. March 16,2017, PP.20-21; N.T. May 26, 2020, 'pp.7-12, as



Well as évidence that WOuid cauée a reasonable attorney to chduct a further investigation. N.T.
March 16, ‘2017,'pp'. 34-41. ‘Where the Victim E.CM. and Dayis infonhed trial counsel Mc - |
| Quilléin N.T, -May 26, 2020, pp. 7-12. Petitioner Davis was of the impression that his trial -
. counsel did not investigate thesé two potential "eye” witnesses Id. at pp. 12-13. This fact was not .
‘refuted by.tvn'al counsel McQuill'aﬁ N.T. SeptemBér 3, 2020, p. 5. In the case at hand trial
counsel's‘most significant eﬁors Was his.rfailure to adéqua‘tely iﬁvestigafe thé prior sexual abuse
by J_éffrey Alvin Keith N.T. July 7, 2017 pp. 12;1'-4. where at N.T. March 16, 2017, p.22 as the
petitoner and victim had advise qounsel of E.C.M.'s prior sexual assault accusation at
Commonwealth v. Keiﬂi, .CP-ll-CR—O0.00409—2017 dﬁring fhe exact same time .frame alléged
heréin which is also .most contested as trail counsel McQuillan stroﬁgly deined to pursue this
defence that the crime was commitfed by another. See E.C.M.'s Fornesic Interview Appéndix B;
counsel's filed May 12; 20 17 and May 30, 2017 Pre-trial/Omnibus Motions. In such case as fhe '
“alleged sexual abuse of ECM trial counsél's failure to investigate constitutes hié ineffeqtiveness
-where a reasonable investigétion wbuld have disclosed éxculpatory informtion bolstering Davis'
credibility and disclosure thaf the alleged s'exual'as.sault ;ould ﬁot 'have takéq place as the Sfatg
charged indictaing that the ‘failure'to introduce N.T. Octobef 30, 2017, p.13 the related Police
reports,_ Children and Youth; Juvenile records- or the N.T. March 16, 2017, pp.20-21 alibi
'e‘vidence, the trial Judges April 10, 2018 1925 (a) Opiﬁién, ét p.10 ; see Affidavits of Alvig Keith -
“and Vegenzo Peoples Appendix B. supporting Dévis' contentiéné of actual innocence and that
sexaul assaults could rio‘_c have o.ccurre(i under the éhcumstanées during the time frame alleged by
the State. West v. Bell, 550 F.3d 542, 555 (6th Cir. 2008); Hart v. Gomez, 174VF.3d_ 1067,
1070-71 (9th Cir 1999); Williams v. Brown, 721 F.2d 1_115,l 1119-21 (7th Cir 1983) (holding

trial counsel McQuillan's inédequate preparations for trial, including his failure to sufficiently



¥ .

correspondence's pursuant to Pa. R. Crim. P 576 Appendeix B. United States v. Tucker, 716 F.
- 2d 576, 579—586, 595 (éth C1r 1983) (same). Trial counsel's errors prevented petitioner Davis
ﬁom offering something akln to an alibi see May 12, 2017; May 30, .2017 Pre-tril Om.nibus‘
Motions; N.T. July 7, 2017, pp 15-17 asv theheréin .victim E.C.M. had not been. residing at 209
Chandle;r Avénue, Johnstown, Pa. with the petitoner or his Codefendant her mother Darlene
Co,rbin duping the sexual assaults from June 1, until October 31. See Dbcke‘t at _K_e_i_il;sup'ra. his-
pleding Nolo Contendere’ December 8, ‘2016, sixty (60) days'prior to Corbin's and Dayvis'
Februaryi 8, 2017 arrests at Commonwealth  v. Corbin, CP~11~CR-0000526.-2017;A
Commoﬁwealth V. Dévis, CP-1 1—CR-0000474-2017 Appendix B. Nobel v. Kelly 89 F. Supp. 2d
443, 463 (S’.D.NY. 2000)’ (holding fhat in the vabsence of a strategic explaination of Mr
McQullian's failure to properly investigate or to contact alibi witnesses was constitutior.lally‘
: ineffective... under our system of justice "all'criminals even those clearly guilty or otherwise '
reprehensible are entitled to a fair- trial and to "effective' assistance of counsel [ihclﬁding the
Petitionef Davis]. United States v. RﬁSsell, 221 F3d 615, 62.3, 54 Fed R. Serv. 1477 (4th Cir.
| 2000). Triai counsel's sibling the elected Cambria County District Aﬁofney at the tifnev Kélly ’
Cailihan had a-duty to respect the rights of the petitioner...she was in a particular and very
definite sense the servant of the law...as an officer of the court...she had a respbnsibility..."té seek
justice with 'in. fhe bounds of the law...which i1s guilt shéll not escape nor innocénce suffer.
Therefore, in a criminal prosecution it is not "that she shall win a case, But that justice shail be -
- done while she may strike a hard blow; she is ﬁot at liber;}_f to strike foul ones it is as much her .
duty tb have refrainc;d from improper methods calculated to producé a Wrongful convction as it
waé tq use every legitimate means to bririg'ab-out a just one" United States v. Berger, 295 U.S.

78, (1935).



V1.~ The couﬁs have held "Where false s’.cate_ments knowimgly and intentioﬁally or with
reckless disregard' for the truth was included by ’Detective .Christ .in the War_rant/Afﬁdaﬁt where
E.C.M. allcgeS'that "Keith" (not Davis) wrote her a letter when she came back from Adelpho.i in
"October” or that "Keith" (not Davis) éne time in "Octbber", was tdliching, kissing and eatting her
vagina, see N.T. March 16, 2017, p.30; the Affidavit of Probable Cause Appendix A... anfif the
false statémens Weré necessary to the fmdmgs of probable ‘cause...where in the event the
vallegations of perjury or reckless disregrad was established... by a preponderance of the aforesaid
evidence and Detective Christ"é false material set. to éne side and the AAfﬁda.Vit's remaining
contents is insufficient to establish probable cause against petitioner davis .'the warrant must be

voided and the fruits of the unlawful search excluded to the same extent as if probable Causebwas

| lacking on the face of the Affidavit. In Franks the court held:

"Davis had the...right...to...challenge the truthfulness of the statements in the Affidavit
supporting the warrant. Id.;at 2681("Davis' challenge to the warrants veracity must be
_permitted)... deriving the grounds from the Language of the Warrant Clause itself... [N]o warrant
shall issue, but upon probable cause supported by Oath or Affirmation...Put simply [W]hen the
14th Amendment demands a [factual showing sufficient to comprise probable cause] the obvious
‘ assumption is that it will be a truthful showing..." Farnks v. Delaware, 438 U.S. 154, 57 L.Ed. 2d
667, 98 S.Ct. 2674 (1978). '

It was McQuiIlan's role to be a professional advisor and ad\}ocate...(not'to usurp DAvis’ decisions
concerning the objectives of hi_s representati‘én)' ...according to the extent that petitioner
instruc_ted court appointed McQuillan .t'o pursue a.course of action. U.S. v. Wellingtén, 471 F.3d
v284 (2d Cir. 2005) see District Attorney's August 29, 2017 Pretrial Conference Notice;
Petitioner’s forwarded correspondences Appendix B‘. Whe;e Mr. McQuillan's performance.was
deficient as he made no effective challegne to hs sibling's (the State's) only alleged evidence of a
seiual assault\th.'at was "never tested" againgst that of petitioner. Lindsltadt v. Keane, 239 F.3d
191 .(2d.Cif. 2001) N.T. _Octobér 30, 201>7, p-13. Here fhc Comr’nonwe_:alth Ihoves fof and was

granted a éontinuauce June 8, 2017, as Detective Christ "had allegedly forv'gotten " to submit the
' 10 : : '



unlawfully seized evidence for forensic testing.

VII. | "The Fifth Amendment prohibition againét compélled self—incriminatiqn by the Petitioner

Davis is applicable to the Stat‘ev through the Fourteenth Améndment." Malloy v. Hogén, 378 U.S.

1,6,84S.Ct. 1489, 12 L.ED 2d 653 (1964). |

o "Governments, stéte and rfed.eral, are thus constitutionally compelled to establish guilt by
evidence independently and freely secured; may not by coercion prove a charge against the

petitioner or his Co-defendant Darlene Corbin out of their own mouths." Id.; at 8.

Hére the State relates it's initia] plea offer té Conts 2 and 3. Appendix b. June 21, 2017. At N;T.
.- July 7, 2017,pp 8 Mr. mcqﬁillan requests his sibling [The State]provide him the results or
~ scientific tést...as;..it's sort of hard to make a detérmination about evidence When you don't have

it; so that falls under discovéry heretofore not provided . see N.T. October 30, 2017,p.30. July

18, 2017 McQuillan informs petitiéne_r Davis .that Cé—dfendant Corbiﬁ, after the State [his

siblling] resorts to actual threats to detrimentally affect the custodial statug and Well-béing of her

children to compel_i her self—v incriminate and cooperation. Lynum v. Illinosis, 372 U.S: 528, 83

S.Ct. 9 L.Ed 2d. 922  (1963); see also _Ma_lloysupré. voverbeariﬁg her will as now Corbin's

cooperating with [McQuilldn'; sibling] the State as she gave a false statement (Disc 8, see also

Disc's 3;4) Brady sﬁp_ra. tthugh it's agents utilizations of Constitutionally impermissibl_e threats

and coercion to compéll Co-defendant Cdrbin to falsely implicéte Davis in the Charges "against

them".- See Corbin's May 30, 2018 590 Plea Disposition; Disc. 3,4;8. and the Docket at

Comrhonwealfh v. Corbin, 0526-2017 as counsel David Beyer never filed for her discoyerv in .
her case see also McQuillan's July 18, 2017 dated correspondence Affidavit Appéndix_ B. here .
counsel advised tﬁe petitioner that "now might be a good time to seek a plea before the DNA te’ét
came back. Lindsltadt, supra. Again the State ez;tented a second plela. offer August 2, 2017 here
Mr. McQuillan "counsseled" Davis to consider their offer to Count 2 of 18-3 0 mbnths and Count

3 of 54-72 mo_ﬁths' consecuﬁvely for a total of eight and a half (8 1/2) years his guaranteeing
» ,



petitioner"that lde'd only serve four (4)."' Appen‘dix B. 'Bdt petitioner declined. Mr. MthiHaﬁ
perfor:ﬁed no acts of advocacy on Mr. Davis' behalf that was adversarial in nature, instead he
Vr'epeatedly attaempted to convince the petitionerv to accept a plea agreement from [hié siblings]
the State ahd_plead guilty to the charges ageinst petitioner in spite of Davis' ‘protestatio.ns of
innl‘ocence: And when petitioner Davis would not acquiuisce to a plea mr. McQuillan deceived
the petitioner into signing a ddcﬁment he- did not expiain was a Plea Colloquy. N.T. October 30,
2017, at 5,15.; N.T. September 3, 2020,}dp7-9; then he adopted [his ’sibling’s] the States tactic's of
- threatening petitioner with the consequences to Mr. Corbin and her. children if Davis refﬁsed to
~ go through with the plea. éee D..A.'s Pretrial Conference Notice, Plea Collo_quy and both
President Judge Norman A. Krumeriacker, III's September 9, 2017 ex parte order of conviction
filed at 11:40 a.m. September 19, 2017, as Davis was to appear before fhe Hon. Tamara R. - |

 Bernstein for the call of the list as "there were no Plea proceedings scheduled at Commonwealth

v. Davis, 0474-2(‘)17..' therefore petitioner's plea of guilty could not have been fully

informed...were McQuillan. failed to inform Davis that the State [his sibling] had offered d last
minute plea, Where Mr. Mcquillan had entered said plea, hence,the petiﬁoner being taken before
- the Hon. Nomiad A. Krumenacker, III for an unscheddle Plea proceeding at 1 p.m. as the Plea
Colloquy had also been file at 11:40 a.m. simultaneously; ‘however, McQuiHan's unlawfully
induced petitioner's’plead of guilty entered some three -(3j hoe'rs and fifty (50) minutes post
ordered oc conviction. U.S. v. FerndndeL 205 F.3d 1020 (7th Cir. 2000). see D.A. Pretial
Cofference Notice, Plea Colloquy, both filed September 19, 2017 Ordels Append1x B. Ilere the
right that Petztzoner Davis lost was not the rzghz‘ toa fazr trail, but the rzght 10 partzczpate in thel
‘deczszon as to or to decide his own fate as the elected Cambria County District Attorney's sibling
_Arthur T. McQuillan failed to convey any plea offer had been extended until after he simply

plead guilty for petltloner Davis and the petltloner sufferd perjudice as a result. Nunes v, Mueller,
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35.0 F.3d»lO45‘ (9th Cir. 2003) And based on Mcquillan's unprofessional perfo_rmance 1t was
snfﬁciently.deﬁoient so as to 4fall well below an objective standard of reasonableness. &sse_ll
supra.; Hamstreet V. Griener, 367 F.3d 135 (2d cl’r. 2004) Where [I}t was the role of Mr.
MoQuillan to be a professional adVisori and advocte...(not' to usurp ‘petltioner's decisions-
concerning his o‘ojective of representation...According to davis' instructions that counsel was not
'to-except any plea offers, but proceed to trial. Wellington supra.
VIlI. As the' [his sibling elected Cambria County District Attorney] -.State had a rule 600, Mr
McQulllan now abandons petrtroners interests in favor of his sibling's at N.t. October 30,
2017,pp 3-6 of petitioner's pro se Plea withdrawal and Dismissal of Counsel proceedings as he
could not argue in favor Mr. Davis as to -do so would threaten his livelihood and expose his
malfeasance Lopez V. scully, 58 F. 3d 38 (1995) Here Mr. Mcquillan expressed his immediate
contempt for Davis and began to effectively act as his srbllmgs "standby" prosecutor. Rickman v.
Bell, 131 F 3d 1150 (1997) because the petitioner exercised what Pa. R.Crim.P. 591 ®) allowed
after the required ten (10) day response period elapsed and his withdrav&tal was to be liberally
allowed,:_ both Mr. Mcquillan and .the state punished the petitioner and thus a due process
violation of the most basic sort. Id. at 135. In Commonwealth v. Evans, 434 Pa. 52,252 A.2d 689
l (1969) 'The only lssue was whether it is ever proper for President J udge. Krumenacker, III to have
particlpated in davis' plea bargaining that‘proceeded McQuillan deceptive enterance of plea of
| guilty. It was viewed. l)y that Court that .snoh a procedure was not»consistent with due process and
that McQu1llans plea entered on the basis of the unknowing scntence in Wthl'l Prcsrdcnt Judgc

Krumenackerlll part1c1pated " can not_be_considered voluntary". Furthermore, Due process

"must draw a distinct line between on the one hand, advice from and 'bargaining' between Mr.

McQuillan and the [his sibling] State"s Attorney and on the other hand, dicussions with President

13



Judgé Krﬁmenacker,HI_who ultimately determined the sentence to be imposed." Kéreks v.
Maroﬁy, 423 Pa. 337, 223 A.2d 699 (1966) Where the U.S. Court of appeals for the 11th Circuit
‘held: Rulé 11 (é) (1) provides that counéei for [his sibling] State and "petitioner Davis," either
th;ough Mr. McQuillan or acting pro se, méy dicuss and reach a plea agreement, but [t]he -
President J udge the Hon. Norman A. Krumenacker,III "must not" paﬁicipate in these discussions.
Urﬁted States v castro 521 Fed. Appx. 890, 2013 U.S. _App. Lexis 11852. Rule 11 contains an
"unambiguous" mandate" pfohibiting any participation by fhe sentencing court in pleé
discussions "under g_ny__circurhstanqes...[withbuﬂ exception. Casallas, 59 F.3d. at 1178. _(qﬁoting
. United Sﬁtes v qubitt, 996 F.2d 1132, 1134-35 (11th Cir.1993) Plain Error existsv- when the
[President Judge] State court éommits an error that .is plain, affects petitioner Davis' substantial
rights, and ;‘seriously affect[é] the fairness, integrity or public reputation of judiéial proceedings.." .
United states v, moriarty, 429 F.3d 1012, 1019(11th Cir. 2005) (internal quotations marks and
alterations onﬁﬁed) "Judicial participation...by Presideht Judge Krumenacker,IIl...is lpla_in error;"-
Corbitt, 996 F.2d ét_ 1135. Rule 11 explained, barring sentencing [the Hon. PreSident Judge

- Krumenacker, II] Court from tak[ing] [any] part whatever, in any discussions or communication
. regarding the sentence to be ifnposed before enfefy of "petitioner [Davis'] plea of guilty or
conviction or submission to |it] of a;..plea agreement. ldv., at 1134 (quoﬁng United.States v.
Werker, 535 F.2d 198, 201 (2d C1r (1976); United States v. Diaz. 138 F.3d 1359, 1362-63 (11th
- cir. (1998) (holding: that the [Ilon. President _Ji;dge] State court violated Rule 11 because
President jduge Krumenacker,III took an active part in discussing Davis' probable sentence
'béfore the time of Davis unlawful conviction.") As a Pléa 1s m_ore. than an admi_ssion of cqnduct,' :
1t is a conviction. Ignorance, incomprehension, tetror, iﬁducgment, subtle or blatant threats might

be "a cover-up for unconstitutionality. Craney v. Cochran, 369 U.S. 506, 576, 8 L.Ed. 2d 70, 77,
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88 S.Ct.884. Hence the elected Cambria County District Attorney and her sibling Arthur T.
McQuillan pursued a c;olurse‘ of. action where théir objective- was to penalizé the petitioner's
reiiance on his legél right to withdraw McQullian's plea of guilty, so as to proceed to trial .self.-
represented. People v. Donavan, 184 A.D. 2d 654v (2d Dept. 1992); Bordenkirck v. Hays, 434

U.S. 357 (1978) (éiting Chiffin v. Slybho'mbe, 412 Us. 17, 32—33,h.20; see also Lindsltadt

supra.Since the record at Commonwealth v. Davis supra. is to incomplete to determiﬁe if
' pétiﬁo'ner’ plea was coerced by[ the elected Cambria county District | Attorne_éy’s sibling] Mr.
McQuillan where the evidence raises a question of McQuiHan"s-conﬂict. People V. Gonzaiez, 171
A.D> 2d 413 (Ist Dept. 1991) ‘see 9/9/2017, 9/ 19/2017 _ Orderé and President Judge
Krumenacker,III's 1925 9a) (1) Opinion/Ordér atp.10 Appendix C. .~
VIIIL. Here petitioner Davis moved to dismiss appointed counsel[fhe elceted. Cambria County
District Attdrney's sibling] Arthur T. McQuillan based upon his acting in a pro forma capacity
representationv'of Davis merely in har_ne only, as he was either "fless than wholly caﬁdid, vless than
fully informed or "With all due'respeét" just plain in competent per ‘Noteq of testimonies: -
(a) July 7 2017,p.12: Mr. McQulllan Wlth tIylng to defend "Mr. Keith" agamst the allegations...
I think vm;h the amount of time "MR. Keith" is facmg
| The Court: "Mr. Davis"... |
McQuillan: "or Davis"...
The Commonwealth: "Jeffrey Keith Dayis...-
McQuillan: And I'm trying to pr’étcct Jeffrey Allen...
- McQuillan: In our case we "had an allegation against somone...
| . Clearly [the elected D.A.'s sibling] Mr. McQuillanv'is tofally unaware of "who he's to be

defending or whom is on trial!" see 7/16/2019 Affidavit of David King Appendix C.
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(b) August 29, 2017,p. 4. McQuillan avers:

- "We are prepared to proceed to trial when notified by the court...p.18. "I

‘would note for the court "Mr. Davis "wanted to go to trial" in May and June..

"He wanted to go to trial” during the July-August term...

(¢) . October 31,2017, p.5 McQuillan prbffers:
o 'I did counsel hzm to exéept‘ the plea rdtéer than proceed to trail" ...which was...
September 19th...the alleged_'sex toYé...Were-conﬁscated through "a lawfull searéh
. ' qnd seizure"...”

see Officer Schrader's 1/22/2017 hicident reﬁort #20170122M1328 and Detective Christ's

2/8/2017 Affidavit of Probable Cause and "Application For Search Warrant and Authorization,"
which 1Bea:rs tﬁe exact same Incident NumberAppendix A.Id. at p.113 The State proffers:
"At thi.s time" the Commonwealth has been prejudice...The DNA on _
the sex toys I"vxllas not tested ag'ainst Davis_“...and "we would have sent
| Davis' DNA to the lab"...t.he.CYS records and Juv_enile reords...
w,eré requested by Aﬁy. McQuillan..;and reviewd...so defense was
prepared...those records were obtained... |
Here President Judge Krumenacker,lﬂ denied both motions without an explaination.
October 31, 2017 by ofder of court. And but for [the eleced Cambria County District Attorney's
sibling] appéinted couné‘el Mr. McQuillan's unprofessional error or omissions‘ as stated N.t.
August 29, 2017,pp 4;8 Petitoner would have procee.déd to trial self-represenied and thus a,
reasonable probability there would have been a different outcome at trial.
X.. In Adamsv. United States ex rel. McCann, 317 U.S. 269, 279, 87 L.Ed.'2d 268, 63 S.Cf.

236, 143 ALR the court recognized tha tha' Sixth amendment right to assistance of counsel
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implicitly embodies a "correlative right to have dispensed with Mr. McQuillan's help...is pot
legal formalisms. It...rest on considerations that go to the substance of...the petitioner's position
before the law...

"...What were contrived as protections for...Davis should not be tuurned
into fetters...as...to deny Davis his...choice of procedures in circumstances -
in which he as a layman, is as capable as a lawyer to make an
intelligent choice, is to impair the worth of great constitutional safegaurds by treting them as
empty verbalisms."

"...When the administration of the criminal law...is hedged about as it is
by the constitutional safegaurds for the protection of the petitioner, to deny
Davis in the exercise of his free choice to...have dispensed with some of -
these safeguards...was to imprison Mr. Davis in his privileges and call
it the Constitution." Id., at 279-280, 87 L.Ed 2d 268, 63
S.Ct. 143 ALR (emphasis added.)

Petitioner's right to the assistance of couonsel...was intended to supplement
the other rights of Davis, and not to impair his absolute primary right
to conduct his own defense 'porpria persona." Id., at 274...

As p'etiti(.).ner Davis' right to defend is personal...and it v.vas.'..the petitioner aﬁd not[lhé elected
D.A.] nor -her sibling Mr. McQuillan who on -December 21, 2017, bore .the persoﬁal
cOnséquencieé .'o_f the Hon. President Jdge Krumenacker,III's cbnstitutibnally impermissible
conViction...w]ien .Davis .;'clearly and ﬁnequivocally" October 3.0, 2017 that he wanted to
rgpresent himslef, here the record éonﬁfms petitioner was literate, competent, and
unde_rstatnding, and that Davis had voluntarily exercised his "free will." Ferretta v. califomia; 422
U.S. 806, 45 L.Ed. 2d 562, 95 S.Ct. 2525 (1975). In the Sixth Amendments context, prejudice is
presﬁmed. .A(‘;tual or Construtive deﬁal of the assistance of counsel altogether is legally
presumed to result in prejudice... Moreover,, sﬁch circurnstanées involve impairments of the Sixth

amendment right that are easy to identify...for that reason...because the prosecution is directly
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responsible. One type of actual ineffectiveness... warrants..presumption of prejudice...Prejudice is
presumed when Mr. McQuillan was burdened by the actual conflict of inferest [his sibling's
being the eleced Cambira County District Atfc;mey] thus breaching his duty of loyalty, being
pérﬁaps his most Basic duty; it is difficult to measure the preéise effects on Davis' representation
and the c_orfuptiori... of such..conﬂin of interest. Id., at 692 (citations omitted). The Court
elaborated on the inresumed-prejudice excepﬁon elluded to in Strickland, recognizing thét "tﬁere
‘are...circumstances that are so likely to prejudice the petitioner ...anbd that is whether the trial
.process [has lost] it's character as a ponfrontatioﬁ beiiween édversaries [hia sibling]...if so then
"the Constitutional guérantee 18 vj(;latcd." Id., at656-57. and then, il is not necessary to
demonstrate p.rejudice. -These circumstaﬁc‘es may arise in several different contexts. "Most
obvious" is the éomplete [i.e., actual] deﬁial of counsel." Id., at 659. But the court noted... the
possibility of constructive denial of counsel, when...although counsel is prcsént, ';the ‘
performance of counéel [is] so‘inad_equate that, in effect, no assistance of coun_sel is provided...as
in the present case. Id., at 6'54, n.11. Equally important is...that mr. McQuillan entirely failed to
subject [his sibling's] the prosecution's case to "meaningful adversarial tésting," and there had
been a denial of -davis' Sitxh Amendment rights...it makes the adversarial process itself
- "presumptively imreliable.".ld_. at 662. United States v. Cronic, 466 U.s. 648., 80 L.Ed. 2d 657,
104 S.Ct. 2039 (1984). Here in the instaht case the record affirms that th¢ petitioner was literate,
éo_mpetent, and undersfanding, and that he voluntarily exércised his "free will", where the Hon.
President Judge Norman A. Krumenacker,lII committed "Plain Lrror" december 21, 2017,
at16,21. his forcing qoﬁrt appoint Mr. McQuillan "upon this unwilling petitioner" was contrary to
Davis' basic right to defénd himself as he truély wanted to do so. (Quoting Mr Justice Blackman -

with whom the Chief Justice and mr.Justice Rehnquist cocurred: "f there is any truth to the old
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broverb thaf "oﬁe who is his own lawyer _has a foql for a client!" The Court by it's bpinion has
bestowed thaf Cénstitutional right...on Davis.. to make a fool out of himself!" Ferretta supra.;
also McKaskle v. Wiggins, 465 U.S. 169_,.79' L.Ed. 2d 122, 104 S.Ct.944 reh dén 465U.S. 1112,
80 L.Ed.2d 148, 104 S.Ct. 1620. Henceforth, Mr. McQuillan's filed Concise Statement of Errors
Corﬁplaint of on appeal averring"‘that the court didnot adequately consider [Davis' alleged]
| .eceptence of responsibﬂity," just prior té [the elected D.A's sibling's] Mr. McQuillan éboridoning
petitioﬁer his filed february '8, 2018 Motion for Leave to Withdrawalvas. Counsel pursunat to Pa.
R. Prof. Cund. 1.18 as he'd had a "fundamentaﬂ' disagfeemeﬁtvwith davis' course of action...his
‘pfdtestations of his"inhocence which the Hon. President Judge Krumenacker,III granted February
12, 2018. Wherefore, the usual rules regarding procedufal default "do not apply" to petitioner's
Sixth Amendment claims...since without effective assistancé the incarcerated Da‘vis has been
deprived of his liberty See Davis' filed August 21, 2017 alibi Calendar. Kimmelamn v. Morrision,
477 U.s. 365 (1986). [I]n criminal trials the coﬁrts of the United States whenever a quesfion
arises whether a confession is incompetent...and not volﬁntary the issue is controlled by the Fifth -
'Amendment...commsnding "that no person shall be compelléd to bé a witness ;igainst himself... |
Id., at 542, 42.L>.Ed.573, as thé Constitutional inquiry "is not whether the conduct of Mr.
) .McQuillan Jor his siblling the elected Cambria County District Attorney Kelly Callihan] the
state in obtaining davis' conféssion was shcoking, 1but whether petitioner’é confession was "free
and Voluntary'.‘: that is, "[it] must not...have been extracted by any sort of threats[ to Ms. Corbin |
~or hiinself]... nor QBtained by any direct or implied promises"...nor by the extraction of any
imbrop¢r inﬂﬁence;. Id.,.'at 542-543, 42 L.Ed. vat 573. Bram V..Un.ited'States, 168 U.S. 532, 42
L;Ed. 568.,' 18.S.Ct. 183 (1887), Ultimately we mﬁst judge thé fairness of Davis' trial thorough

the Sixth Amendment lens lookihg to determine if M/ McQuillan had subjlicted wvery bit of -
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[allegéd] ‘evidence and each element of ‘[}Alis_ siblings] the prosecution's case to "reasonable
édversarial testing." Stouffer v. Reynolds, 168 F.3d 1155, 1661 (1‘Oth Cir. 1999). March 5,'2018
the Hon. President Judge Krumenacker.\JII appoints. Afty. Christy P; Foreman, ’Esq. appéllate
~ counsel to represént Mr. Davis, as the S}uperiorCourt of Pennsylvania, Western District docket
["McQuillan's] filed appeal af264 WDA 2018. |

- X1 | March 12, 2018 as appellate counsel after [only] one phone consultation files her Concise
| | Statement of Errors Complained of on appeal, avering "whether trial court abused it's discfetion

as the only issued presented. Here Davis' right to appellate counsel was not adequately fulfilled

as appellate counsel Foreman's brief at 264 WDA 2018 "contained no references tot he State's . -

' [alleged ] evidencé not tested aga;ﬁist the petitioner at N.T. 10/30/2017-,p.13....making clear
appellate éounsel Foreman was not acting like an advocate on behalf of the petitioner. People v.
Stokes, 95 N.Y. 2d 633 (2001). Whereas the trial court's april 10,2018 Opinion'Order pursauntl to
Pa. R.A.P. 1925 (é) (1) at p. 10, the Hon Norman A. Kreumenack¢r,H President Judge avers: The
evidénce Davis...prese‘nts is "Orders from the Juvenile Dependency Divison of the C‘ourts entered
August 17, 2016, October 12, 2016 and October 1 9, 20] 6 placihg ‘the victim outsidé his 'residence
and an Order returning her Octber 26, 2016!" [Where the State information's offense date being

'Octob_e‘r 1, 2016] thus the assaults could not have taken occurred under those condictions by
‘either Co-defendent Corbin nor petitioner Ke’ith'Vernon Davis as the State alleges the same
exact time frame against J effrey Alvin Keith at Commonwealth v. Keith, 0409-2015 by Assistant

| District Attorney Elizabeth Boltbﬁ-Penna, whom prosected both cases, 'N.T. July 7, 2017,p12 her

averring she's prosecuting "Jeffrey M Davis." who sexually assaplted E.C.M. Yet E.C.M. avers

February 15, 2017 at a Forensic C.A.C. Examination"Keith, began having intercourse with her

when shé was about 13 yeérs old until last October [here she 16 yr.s old]. Bell supra.; Gomez,
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supra. Here the Superior Court's february 19,2019 Opinion/Orderjpursuant to _l’a. R.AP. 1925‘ (a) |
(1) at p.3, 0- 4 affirms the State trial courts sentence based on the states misleading proffer of
: unchaxged crimes.. that Davis had a prior 2009 conv1c‘uon for a sexual assault aganist a minor
hence he was unconstltuuonally convrcted See SOAB assessment report, P 4 and appended
Notice of Non—ex1stence Appendix C. March 12,2019 Notrce of filing a Petiton For Allowance
of Appeal with the Supreme Court of Pennsylvania, ultimately denied by operatlon of law.
September 5, 2019. January 7, 2020, Petmoner files a timey Post- Conv1ct10n Relief Act (PCRA)
Petition w1th the State tnal court. The issues raised In Davis' petutlon form the bases of his
~ Petition for Habeas Corpus. As Appellate Counsel Foreman Motioing for Leave to W1hdraw as
Counsel January 1, 2020, the Hon Judge KrumenackerlIl grants appellate counsel's motion
: January 9, 202 and that same date appoints Atty. Richard M. Corcoran, Esq. as PCRA counsel t0
represent petitioner Davis. April 9, 2020, PCRA counsel files [his] an Amended Post—Convrc‘uon
" Relief Petition on Davis' behalf without consultation. May 26, 2020 a vedio PCRA Hearrng was -
to be held, it's being continued as [the elected D:A's sibling] Mr. McQuillan failed to appear..
.September 3, 2020, as there was not breakdown in the court system due to CcOoVID that would -
stlfy [the D Al's sibling's] Mr. Mc Quillan's absence at p- 3 the Hon Norman A.
Krumenacker, 1. Pres1dent Judge permits McQulllans testimony via cell phone and PCRA
counsel Corcoran sat srlent November 25, 2020, due to PCRA counsel's s actions of inactions
petitoner Davis was wholly depri ved of his right to appellate review of "his" collateral claims as
the trail/PCRA court issued it's Opmlon/Order denying’ "PCRA" counsel Corcoran's Arnended
petition for Post-Convrctlon Relief. PCRA counsel timely filed a Dece mber 23, 2020 Noﬁce of
Appeal w1th the state trail/PCRA court and his filed Concise. Statement of Errors Complained of

. on Appeal in accordance with Pa. R AP.1925 (b) January 11,2021 to the Supenro Coourt of
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| Pennsylvania docketed at Commonwealth v. -Davis,' Appeal No. 265 WDA 2021, January 1|,
2021. February 16, 2021, the president Judge‘..Krumenackevr; III issues his second Opinion/Order .
pursunat tb Pa. R.A.P.71925 (@) (1). Ultimately, Auguét 16, 2021‘the Superior Court affirms the
state trial?PCRA courts denial of Davis' appeal in it's Me‘morandum Opinion/Order again at p.3,

'n4. As PCRA counsel Corcoran abohaon's petitioner in his August 23, 2021 correspondencé
nbtifying Davis of his withdrawal as counse_l .and his having thirty (3 0) days from the date of the
order of denial to file a pro se Petition For Allowance of 'Appeal via his Institution's prison r’nailv 7
system received august 31, 2021. Where on éep_tefnber 15, 2021 petitioner's placihg/ﬁlihg "a.
timely" Pétitioﬁ for Allowance of Appeal in his Housing's mailbox accord Houston v. Lack, 487

| U.S. 266 which he had dated Sepfember 16, 2021. As all Department of Correction Institution's

were on Lock down and their Law Libraries closed due the Governor Wolfs COVID-19
Emé_rgency_ Disaster Proclaimation until September 6, 2021. Here .thé Supreme Court of
Pennsylvania erred in denying Petitioner's Petition for Allowance of Appeal as ﬁntimely in light
- of the COVID pandemic...in..that it did nét_ coﬁply with it's obligation under the rulc that this

- majority of time period was "tolled" during'the Governor's Emergency Disaster Proclamation.
Commonwealth v. Stephan Anderer, 258 A’._3d> 3358, 2021 Pa. ,Super Unpub Lexis 1638,
CormnonWealth v. Jajuan Davis, 279 A.3d 1268 No. 572 WDA 2021, 2022 Pa. Super. Unpub _
Lexis 1167, Commonwgaaith v. Goldman, 70‘ A.3d 874 (Pa. Sui)cr. 2013); also Wiﬁfree v. Hill, |
case No. 3:21-¢v-00039, 2022 U.S. Dist. Lexis 127239. (holding that Virginia'COVID-19 tolling |
orders would .. have...afforded pclili'.onér Davis...aﬁ additional 126 days to file.)

42 Pa. C.S. 9543 (a) (2) (ii) provides in relevant part:

Eligibility for Relief by said Government Interference.

42 C.s. 9543 (b) Exception provides in relevant pér_t:
...does not apply if...Davis shows the exercise .of reasonable diligence
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- It is ‘e.s.tablish'ed that 'the fundamental constitutional rigﬁt to access tothe courts requires prison
' authofities' to assist inmates in tﬁe preparatidn gnd filing of meaningful legal papers by providing

" prisoner's with adéquate law libraries or adeqilate peréons trained in the law." Lewis v. Casey,
578 U.s. 343, 346, 116 S.Ct. 2174, 135 L.Ed. 2d 606 (1996) (citing Bounds v. Smith, 430 U.S.
817,97 S.Ct. 1291, 52 L.Ed. 2d 72 (1977). "’The tools it requires 'to be proxlfided aré those that the

inmates néed in order attack their sentencés,_dircﬂy or collaterally, and in order to challenge the

conditions -of their confinement.” Id.,.‘ at355. .Prisoner';s access to the éourts must be adéquate,‘
.' effective and meéningful." | Id., at 346. (emphasis added) Furthermore, tﬁe Fourteenth
Amendment to the U.S. Constitu_tion "governs. any action of the state, whether thorough it's
legislature,- thorough it's Courts or thorough it's Executive or. Administrative officerss. ‘Thus the
failure of thé DepMent of Correction (an exeéutive Branch of state government) to
. ssist...petitioner Dévis..' with access to...the Institution's Law Library...during the COVID-19
pandemic...iniputés directly to thq state..." Mooney v. lolohan, 294 U.S. 103 (1935) as the state's

shutdown was an event out of the Petitione'é control. Jajuan supra. The Fourth. Circuit held that
allowing the petitioner physical access to the prison's law library 45 minutes/day, 3x/wk. did not
constitute a meaningful oppertunity to conduct research. 1d., at 1340. ; Williams v Leeke, 584
F.2d 1336 (4th Cir. 1978) to include the Library a monhty security.lock down and Staff‘s repeated
ﬁo shows and/or call offs without reséhedulings. The Fourteenth Amendment to the U.S.
Constitution and 42 U.S.C. § 1961 provide in relevant part:
"All persons within the jurisdiction of the United States shall have the same rights
in every State and Territory to...Full and Equal benefits of all laws...enjoyed by White
Citizens!"

(Quoting from Alexis DE Tocqueville’é Democracy in America):
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In re to the Court of Common of Cambia County, Pennsylvania...p.lease "Explain to me how in
a... state founded bu Quakers and réno%ed for it's tolerance, for freed Negros [such as Darlene
Corbin and 'Keith ‘Vernon Davis] - are not allowed to exercise -their...Constitutional..rights as
Citize;ns. Pennsylval.lia‘Rules of Criminal Procedure 590 (b) ...does not in aﬁy way eliminéte the
obligation of [McQuillani’é sibling] the Attorney for the Cofnmonwealth or Mr. McQuillan to
| v.hcomply with the maﬁdates of Bray v. Maryland, 373 U.sS. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215
(1963) | and it's progeny. In Kyle v. Whitle_y?. 514 Us. 419, 131 LEd 2d 490, 115 S.Ct
1555(1995) it was held that on feaeral habeas corpus 'review,‘ petitioer was entitled to a New Trial
- because the Velected D.A. Kelly Calliban's and sibling Arthur McQuillan's failure to comply
‘with...their...due proccss obligation's fo disf:lc)se material evidence [Ploice reports, CYS rec’or.ds;
Juvenile r‘eco‘rds.]ifavorable to p'etitioner Davis concerning his possiblé innocence of the crimes
charged. N.T. October 30, 2017,p.13...f0r the. net effect of the ev_idenc?: with held by both
appointed counsel Mr. McQuillan and [his sbiling] the state raises a reasonab.l‘e probability that
if the evidence was disclosed to petitioﬁer Davis... it would have _pfoduced a different result...as
among other factérs..,[the e}ected D.A. and he.r sibling] the AState and court appointed McQuillan
remain responsible for gauging the effects regardless éf aﬁy failure of the Johnstown Poli(‘;e to.
bring prior fa.vorablve accusation evidence éf Jeffrey Alvin Keith, Ms. Corbin"s former boyfriend
~ to the attention of A.D.A. Elizabefﬁ Bolton-Penna also prosecuted him to their attention.
Similarly, a recapitulation of the suppressed evliderllce and statements by Mr. Davis-Bey at Disc.
No.5, who by the State's own admission to the record, was essential fo their inve‘stigatiqn and
indeed "made their case against Davis-r_eve_als that they were replete’ with inconsistencies and
"Self-incrminating” assertions thét Brandon Davis-Bgy was anxious to see his father petitioner

Davis arrested for the prior sexual assault bf E.C.M. by Jeffrey Alvin Keith at 0409-2015, supra.
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" Disclosure to Davis would therefore have-raisé_d opbortunities for fhe petitioner to attack the
thoroughness and even the good faith of the investigation and would have allong Davis to
qﬁestion the probative valué of certai _crucial. evidence and disclosure Inot onlywould . have
resulted in a markedly weaker caé'e for [lﬁs sibling] the state, essentially it would . have
sﬁbst'ant.i_all}.l reduced or distroyed [his siblings] the state's only two witnesses reliability that was
determinative of guilt o.r innocence; the éfaté's [his sibling's] non-disclosure of Co—defendant
Corbin's trial counsl David Beyet's and D'etective. Christ's intimidaﬁon see Afﬁdaivt Appendix B
- of her to prevent Corbin from testifying favorably oh petitoner's behalf, deprivéd Davis a fair
trial, where her counsel absent requesting discovery docketed at Commonwealth v Corbin,
052.6—2()17 Appendix B; Disc's 3,4,5;8. justifies a not only a new triél [but an civil rights rcmoval
" 1o Allegheﬁy County] under the due process.clause irrespective of the Stafe's good faith or bad
faith. Giglio v. United States, 405 U.S. 150, 31 L.Ed. 2d 104, 92 S.Ct. 763 (1972). Petitioner
contends that the true extent of 16 yr. old E.C.M.'s and 34 yr. old Davis-bey's bias against Corbin.
and his father petitioner Davis can only be revealed by their "Abnqrmal " relationship at Disc No.
5. Here ‘p_etitioner's "Adult" son avers "his sneaking out of the basement to sit up with this 16 yr.
.old minor until 4 a.m.. specifically their accusations can only be weighted faiﬂy when measured
against their desire to First punish thé petitioner nad Cc;—defendant Corbin for their interference
vﬁth E.CM.'S and 34 yr. old Davis-Bey's "Abnor;hal " relationship; Second to removed petitioner
from his home, so as 34 yr. old Davis-Bey pould return in hopes of resuming their "4bnormal”
felationship. See pgtitoner's filed August 21, 2017 Aiibi Calendar; Fcbruay.ls, 2017 Forensic
| Inte'rvievx} Appendix A. as evidvence of sexual conduct with older males which offer to show 16

yr.old E.CM.'s and 3 yr; old Davis-Bey's bias against and hostility towards her mother Dgrlene

Corbin and his father peitioner Davis as motive to seek retribution by their false accusations. In



thls caée "if parents Corbih and Davis were simply quarreling with 34 yr. Qld Davis-Bey and 16
Yr. old E.C.M.acc_:ord her january 22, 2017, 12:27 am. "Verbal Domestic" report Appendixl‘.B,
one would not "normally expect" them to harbor a strong bias vtowards davis or Corbin. Jaubaly
22, 2017 Verbal Report Appendix B. however, an ongoing relationship-‘t;etween 16 yr. old .
ECM and 34 yr. old davis_bey would bé a telling factor in understanding their alliance. Disc
No. Sto‘shovx} Davis-Bey and E.C.M. otherwise had anAinterest in‘ the outcome of petitioner's trial'.v
- Commonwealth v. Bléék, v487 A.2d 396 (1985); Davis v. .Albaska, 415 U.s. 308, 94 S.Ct. 1105, 39
.'L.Ed. 2d 347 (1974) as the fact and nat.ure being the of 16 yr. old E.C.M.'s Juvenile record and
probationary supérvison status would tend‘to cast more suspicion on Davjs-Bey and augment his
motives to falsey ideﬁtify Ms. Corbin and petitioner Davis his father in order to shift-official
attention a\a;ay from then 16 yr. old E.C.M.'s ”Absconding" with 34 yr. old Davis-Bey as she'd
jeopardized her probationary supervison status. Petitioner "Conditionally accepfed " legal
~ representation per the ';Constitutibnal guarantee" that cdurt appointed McQuillan would act in ﬁis
best interest.
VIL But Pesident Judge krumenacker,ll used the porhibition against "Hybrid representation” to
| depriw./e»t'h‘e petitioner all tools guaranteed to him pursuant to the Sixth Amendment aﬁd the due
process of law guaranteed per the .F ourteenth Améndment. In Pennsylvania the courts of
Common Pléas are the Criminal trial courts having original jurisdiction of all criminal and post-
ponviction matters, The Superiro Court is the intermediate Vappellate coourt having original
juﬁsdiction of all criminai and post-convicti'on appeals ’from the Courts of Common Pleas and
the Suprerne Court is the highest éppellate- Court to which discretionary appeals are taken a_ﬁd

exercises supervisory authority over all gther criminal courts in the state. Pennsylvania.



CénStitutiQn, Article V Sections 2,3,5;10, 42 U.é.C. Pé. C.S. § 9545 (a), 742,502, 721 and 726,
- respectively. | o
VIL Pennsylvania state judges and justices are elected ér_re-elected to state judicial office by
the local or statewide electorafe which tﬁey serve. Pennsylvania Constitution Article V §13, each
of ‘these state judges and justices are cbr_npensated by the very same state government that
prosecuted the Petitioner and they. seek to preserve..th.e conviction of Mr. Davis in their cOurts.v
' Id.,lat Seétion 16. As an élected sfate ofﬁcial the Hon. Nprman A. Krumenacker,II; President
Judge necessarily takes part in the American p‘o‘litical process his advocating certain pa;’tisan,
politicélly oriented platform;% and stances, in order to appeal to the electorate "and thier" political
views, thus securing‘ "his" .election or re-election, S0 as to obfain or retain his "power, prestige,
hbﬁor, status, salary, and emulations” that accorﬁpany his office as a state judge.Becasue, this
pollitical process, .is essentially, a popularity contest...he "panders” to the simplistic notions of '
A justice vof ‘a "lay electorate ignoranf" of the rigidities of the Constitution and rules of law; he
attains or retains office by advocating "tough justice™ and "tough on crimc" political platforms
~which is tantamount to guaranteeing that the Petitioﬁer "will be convicted" and that "his"
conviction will be preserved. vSee 9/9/2017, 9/19/2017 Orders; the 4/18/2018 1925 (aj (1)
Opinion by the Hon. Krumenacker,III, at p.10, Appéndix. A. wh‘ich clearly aligné him with the
"interest of the‘ Stafe, It's prosecutorial agents, and It's politically-elected "Executive and
Legislative branches of Pennsylvania State 'Governmén a | | |
VI1ll. Nearly a centry vago, this Honorable United States Supreme Céuﬂ held that the aims of
justice a.an politics are inconsistent and mutuall}.l eXclusive.of ecah other:
"A situation in which an official perforce occupies two practically and seriously inconsistent
postions, one partisan and the other judicial, necessarily involves...a lack of due process

of law in the trial of defendant's charge with a crime before him. Tumey v. Ohio, 273 U.s.
' 510,534,47,S.Ct. 437,71 L.Ed. 749 (1927).
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The Yumey court held:

"...the requirement of due process of law in a judicial procedure is -
. | not satisfied by the argument that men of the highest honor and
greatest self-sacrifice could éarry 1t on without the danger of injustice.
Every procedure which would offer a poésible temptation to the average.
man as a judge to forgét the burden of proéf réquired to convict Davis,
* or which might lead him not to hold the balance nice, clear and true

between the state and the petitioner denies the latter due process of law."
'Icvi..,at 532 (empbhasis addéd).
XV. "These are ciréumstanceé in which eXperience teaches thét the probability of actual bias
on the ‘part of...[the Hén. President Judge Menacker.lll]...the decision maker in this
case..was to .high to be constitﬁtionall_y tolerable, where under a realisﬁc appraisal of his
| psychology tendenéies and huméﬁ weakness"s, the interest of [President Judge Kruménacker, 1],
in this case ﬁos‘es such a risk of actual bias that the practice must be forbidden if [davis'] -
guarantee of due process is to be adequately implemented." Caperton v. Massy Coal Co., 556
U.S. 868, 877, 883-84, 129 S.Ct.2252, L.Ed.2d 1208 (2009). (brackets affed). As the Hon.

- Norman A. Krumenacker, IIl had... a direct, personal, substantial, pecuniary interest in conviction

and preserving petitioner's conviction. Caperton supera. att 876. “To have disrrﬁssed Davis'
crinﬁnai prosecution prior to trial or to vacate his conviction for constitutional violations by the
Police [i.e. Officer Schrader's 1/22/2017 Incident report, or Detective Christ's 2/8/2017
Application for Search Warrant...AuthorizationAAppendix Al br prosecutorial misconduct that
' oc.curred.during the course of the...alleged...ériminal ,investigation‘, arrest, search ;and criminal
prosecution would invite his own pélitical, professional, Sécial and "financial" disaster, for if the

President Judge had not convicted Petitioneer ex parte... would provided his political opponents
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- and associates with the ability to call into question... his fitness for. judical office in future

election terms. "Self-preservation dictated the President Judge's not issuing rulings or decisions
that conflicted with his poltical platform's that won him jjudical office. -
XVI. Therefore, petitioner alleges by reason of bias and fundamental unfairness that tha

Pennsylvania state courts, trial, direct appellate, and post conviction review processes in Davis'

- particular case were ineffective in protecting his federal constitutional rights and are not entitlted

to the presumption of correctness that the federal courts normally accord the state courts. Daniel
V. Unifcd States, 532 U.S. 374, 381, 121 S.Ct. 1578, 149 L.Ed. 2d 590 (2001). The court in Wolf
V. Colora‘do, at 42 held:

Self-scrunity is a lofty ideal but it's exultation reaches new heights if we
expect the President Judge Norman A. Krumenacker,III to prosecute himself
or his associates. Wolf v. Colorado, 338 U.s. 25, 48 93 L.Ed 1782 (1943).

. XVIL FEDPROC§6‘2:346, provides in relevant part:

"Notice of an opponents contentions...the basis for the motion..is to
be...provided to thc opposing party...to avoid prejudicc...and a
"meaningful opportunity"...to respond in a "timely manner!"
‘The Fourtennth Amendment to the U.S. Constitution "governs any action of state,

whether thorough it's Legislature, whethter thorough it's Courts or whether thorough it's

executive or administrative officers., thus Pennsylvania Governor Tom Wolf's (the executive

-administrator of state government) Emergency Disaster Proclamation in response to the

COVID-19 i)andemic effective shutdown all state Correctional facilities (to inclde petitioner's)

which denied Davis any access to the prison's law llibrary and the courts, directly imputes to the .

'state. Mooney v; Holohan supra.

Furthermore, AMJUR$12 provides in relevant part:

Plaintiff [petitione] must be provided "Notice"...given a meaningful
oppertunity..to prepare, to defend or to respond...
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In the instant case petitioner davis's State. Correctional facility at Houtzdale was
adrﬁinistréﬁizely lockdown from Aprii 6, 2020 until Septembér 6, 2021 with’out‘ his or the other
| 19.8 inmates on his cell‘.blockbhaving access to the prison's law library, were confined to their éell
24 hf.s/day and only let out for 10 minutesbshov\./ers every 4-5 days. Augﬁst 31, 2021 petitioner
' received PCRA counsel‘é Agust 23, 20201 correépondence notifying him he had thiryt (30) days
to .ﬁle a pro se Petition for Allowance of Appeal in re the Superiro Courts august 16, 2021
Mem;)randum Order_/Opinino, as he was granfcd Jeave to withdraw as counsel August 18; 2021.
Here petitioner davis having ronly' fourteén (14) days td respond, his filing a Petitién for
allowance of Appeal and a Motion for Eniargement of Time to File w1th fhe State's Supreme
court, placing it in thc Instution's Mailb_ox Sépfémber 15, 2021, where the state's highest court
ignored this HonoraBale court's holding iﬁ Houston V Lack, 486 U.S. 288, 101 L.Ed. 2d 245,
108 S.ct. 2379. (1988), which provides in relevant part: | |

"...the situation of prisnor's seeking to a[[eal without the aid of counsel is unique.Such prisoner's
cannot take the steps other litigant's can take to monitor the processing of their notices of appeal
and to ensure that the court clerk reccivesand stamps their notice of appeal before the 30 day
deadline...if other litigant's do choose to use the mail, they can at least place the notice directly
into the hands of the United States Postal Service (or a private express carrier); and they can
~ follow it's progression by calling the court...and...if the mail gose awry they can personally
deliver notice at the last moment or...their monitoring will provide...evidence to demonstrate
excusable neglect or...the notice was not stamped. on the date received. Worse, the pro se
petitioner Davis has no choice but to entrust the forwarding of his notice of appeal to prison
authorities whom he "cannot" control or supervise andmay have every incentive to delay...he can
never be sure...it will ultimately get stamped "filed" on time...if there is.delay Davis..is unlkiely
to have any means of pi‘ovin_g it, "for his confinement" prevents him from monitoring the process
sufficiently...on the part ofprison authorities from slow mail scrvice or the clerk's failure to stamp
the notice on the date received...Davis being...unskilled in law[a Iay person] unaided by counsel

- [whom was granted leave to withdraw] and unable to..."leave [his cell or the prison], here Davis'
control over processing of his notice ceases as soon as he hands it over to the "only" public
official to whom he had ‘access-the prison [C.O.] authorities...nothing suggests...that in the pro se
petitioner's unique circumstances, it would be. inappropriate to conclude Davis' notice of
appeal...was "filied"..the moment he delivered it to prison officials...via a housing unit's maijlbox
for "forwarding" to the clerk of the State's Supereme court. Here the Supreme Court in it's
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Petition. and Motion in contrast to Rule 105 as-being one day untimely, as petitioner dtated it for
Septmeber 16, 2023. |

XVIII. Here Magistrate judge Keith A. 'Pesto asserts that beacsue Petitioner did not file a
petition for allowance of appeal with the Supreme Court of Pennsylvania within 30 days of the

afﬁrmance of the demal of prost—conv1ct10n relief by the Superiror Court, the AEDPA. time

- limitations period began running agam on the date of the Superror Court's de0151on August 16,

2021. Judge Pesto further, asserts that the petrtron for allowance of appeal nunc pro tunc | tunc ﬁled by
petitioner with the Pennsylvania Supreme court on September 23,' 2021 did not toll AEDPA's
: Iirnitations period because it was untimely, and cites in support thereof Pace v. Giglielmo, 544
U.S. 409, 417-19, 125 S.Ct. 1807, 161 L.Ed. 2d 669 (2005). H‘oWever, inlihe the petitioner in =

 Pace the Pennsylvania Supreme Court did notrejéct Petitioner's nunc pro tunc pe_tition for

allowance of appeal as untimely based upon the exceptionnal circumstances set forth in
petitioner's filings wrtyh the court. see Commonwealth v. Davis, No. 60 WM 2021 the fact that
the Penns_ﬁvam’a Supreme Court"accepted" for ﬁling and considered Davis' nunc pro tunc
petition therefore presupposes that the petition Was timel;h See e.g. Ford v. Georgia, 498 U.S.
411, 421, 111 S.Ct. 850, 112 L.Ed.2d 935 (1991), It follows, then, that Petltloner Davrs is |
: entltled to statutory tolhng for the period of August 16, 2021 to December 29, 2021, .pursuant to ;
28 US.C. S § 2244(d)(2) Judge Pesto assert that under local standards Petitioner should not
benefit from equrtable tolling because petltloner "has no legal right to personal madequa01es nor .

exnordmaly cucmnstances nor are they contubuted to the sate. In Fact petitioner "dose" have a

const1tut10na1 nght to legal assrstance from persons tralned in the law. Lewis, supra; Bounds
supra. see also Holt v. P1tts, 702 F .2d 639, 640-41 (6th Cir. 1983)9state may deny physical access

to law library "to ensure security"...if davis...has access to persons trianed in the law.) Thus the
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failure of the department of Corrections a department of the executive branch of ‘government, to
accommodate Davis' need for access to persons trained in the law in the pa.tticular circumstance
[of COVID19 shutdowns] from August 16,2022 to May 1, 2022 dunng the time period in Whlch .
he could have been preparmg a federal habeas corpus pet1t1on [if he had access to trained legal
as51stance_ at his priaon instituion] as petitiooner was limited to a single one-hour period of law
library every 5 days ["if he obtianed one of the 12 single slots amonst the other 200 inmates on
his cellblock] 'putsuant to the D.OC;'s implementation of the COVID19 "executive order issued"
by Pennsylvania Governor Tom Wolf on March 19, 2020, many of which were and still are

~.cancelled by the Petitioner's prison institution [without notice or rescheduling] imputes »directly

to the state. Mooney supra. Therefore, the state clearly interfered with the preparations of
Petitioner's federali habezts corpus petition in violatiOn of the Constitution. See Lewis supra. at
350. | |
XVIIIL. Equitable principals have truditionally governed substantive habeas corpus law.
See Holland v. Florida, 560 U.s. 631 130.S.Ct. 2549, 177 L.Ed 2d130, 135 (2010) The term
' equltable prmc1pals" is deﬁned as: | "the body of pnnmpals const1tut1ng what is fair and rlght "
"[t]he recourse to principals of justice to correct or supplement the law as applied to particular
circumstances[;]" or "[t]hé system of law or body of pﬁncii:)als originating in the English Court
of Chancery and superceding the common and -stettue’.lsw." Black's Law Dictionary (West
Publishing Company, St. Paul MN) p.228 (brackets added) Petitoner respectfully asserts that like

the Eleventh Circuit's standard in Holland supra.. Judge Pesto's standards for the application of

equitable tolling in,Petitioncr's case is too rigid. "Courts must often exercise [their] equitable
ppowers...on a case by case basis, demonstarting flexibility and avoiding mechanical rules, in

ordert o relieve hardships and fast adherence to more absolute legal rules...exercising judgment .
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in hght of prrecedent, both with awareness of the fact that specrﬁc crrcumstances [such as
COVID- 19] often- hard to predlct "could warrant special treatment in an approprlate case." Id.,
at 135- 36 (crtatrons omitted) (brackets n or1g1nal) (elhpsrs added) AEDPA...does not set forth
.an 1nﬂex1ble rule requrrmg dismissal Whenever it's clock has run." Id:, at 143 (ellipsis added) "A
petitioner [Davis} is entitled to equitable tolllng "lf he shows (1) that [dispite the governments
| interference due to COVID] he hadloeen pursuing his rights diligently , and '92) that some '
extraordinary c1rcumstance [his prison institution's lockdown as all inmates were confined to
thelr cells] stood in hrs way and prevented timely filing. " Id., at 135." The due drhgence requlred
for equitable tolling purposes.is reasonable diligence, not maximum feasible diligence." Id., at
148 b(citations and internal quotation marks omitted.) |

XX. Therefore, your Petmoner respectfully asserts that he should have been entrtled to equitable
tolhng Here Magrstrate Judge Pesto asserts that Dav1s ‘claim of actaul innocence is an
madequate conclusory claim that is' contridicted by h1s gullty plea; his issuance of a report and
Recommendatlon at 3:22-¢v-00152 in favor of the Commonwealth and against Davis to drsmrss
petltloner s federal habeas corpus petltlon (as a former u.S. District Prosecutor) Wrthout.
requestmg or reviewing the recods. However Petitioner respectfully asserts that »his federal
habeas corpus petrtlon contamed sufficient factual and cucumstantlal ev1dence[Apped1x A-D]to
support his .allegation that the State [and trial counsel] compelled his to enter a guﬂty plea. The
fact that Petrtroner (allegedly) plead guilty does -not foreclose a fedearl court's review of
petitioner's cham of actaul i innocence and compelled by stale action (o plead guilty. See Waley V.
Johnston, 316 U,S. 101, 62 S.Ct. 964 86 L.Ed. 1302 (1942); Boykin v. Alabama, 395 U. S 238,
89 S.Ct.1709, 23 L.Ed 2d 274 (1969); Bousley v. Umted States, 523 U.S. 614 118 S.Ct. 1604

140 L. Ed 2d 828 (1998) Compelled guilty pleas are no more vahd than a compelled confessron
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Seé Spano v. New York, 360 U.S. 315, 79 S.Ct. 1202, 3 L.Ed. 2d 1265 (1959); also Malinskj v.
New York, 324 U.S. 401 65 S.Ct. 781, 89 L. Ed. 1029 (1945). Pursuant to 28 U.S.C. §144 which
states in relevant part:

"whernever a part to any district court rriak_es and files a-"timely" and sufficient
Affivdavit that the judge before whom "the matter is pending" has a personal bias
[towards any inmates at S.C.1. Houtzdale, see David King v. Smith, et al. at 3 :20-cv-23

;also Alvin Washington v. Smith,et al. at / or prejudice either in favor of any
adverse party [the Commonwealth ] or against [Dav1s] the defendant, such judge "shall proceed
no further...

as the petmoner s filed July 18, 2023 Affidavit of Bias and Prejudlce .

XXI. District Judge Kim R. Gibson isses in responce her July 19 2023 Metnorandum Order
response asserting that the D.O.C's implemented "pandemic quarantine at S C.L Houtzdale that
restncted "law hbrary" access to one Vvisit every two weeks . that Petitioner would have still had
about six (6) hours of law library per month for eight (8) months places a rough estimate of law
Library access to a total of ﬁfty six (56) hours leading up to the éxpiration of the limitations

~period . Although the Court makes no finding as whether this number pf hours is sufficient .for a
pro se [prisoner] litigant to draft and file a habeas corpus petition...it does...cast doubt on the
existence of zt sufficient "nexus” between the pandemic restrictions and Petitior-ler"s failure to
timely file his petition. "No resonable jurist could conclude these facts, in llight of the "exacting
standatds"- etpplied to equitable tdlltng claims, that petitioner established poth that he diligently‘
pursued his r1ghts and that the "pandemic" specifically prevented his from filing his petition for a
writ of habeas corpus petltlon Furthermore, that Davis' pet1t1on for writ of habeas corpus 1s.
DENIED WITHOUT A CERTIFICATE OF APPEALABLITIY this case is closed
Although the district court would not grant Petitioner a Certlﬁcate of Appealablhty (COA), the
court [United States Court of Appeals for the Third C1rcu1t] may consider...Davis... entltled toa

COA.
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XXII1. Petitione'r'respectﬁﬂly asserts that his federal habeas corpus petition unquestionably states
a valid claim of the denial of hrs Constitutional rights, and that jurist of reasonwonld find it
debatable .whether the Distirct Court was correct in ir's procedural ruling to dismiss Davis' habeas
‘ corpus petiticn without reachrng the "merite" of .vthe claims set forth therein. Slack v. McDaniel,
-529 U.S. 473, 120 S.Ct. 1595, 146 L.Ed. 2d 54.2, 548-49 (2000). Petitioner respectfully asserts .
the ciistrict court "erred" in it's procedural rulings. see Aursby v. Pennsylvania Parole Board ,
2022 Pa. Commw. Unpub Lexis 4242022; Pa. Commw. Unpub. Lexis 424 No. 635 C.D. 2021;
Smith v. Pennsylvama Board of Probation and Parole, 81 A. 3d 1091, 1094 95 (Pa. Commw ‘
2013) altough Petrtloner S motion may not contain the desrred amunt of explanatory detail, it is
common knowledge" that the COVID-19 ‘pandemic...resulted in profo_u'nd restrictions in "the
. prison system" in general, effecting‘inmate's ’;abilit)z to prepare necessary” paperwork and/or -
'_"ﬁle legal documents". See ¢.g. Commonwealth v. Carter, (Pa. Super., No. 398 MDA- 2021)
(unreported) (olins, S.J.) slip op. at 5-6 (grantmg nuné._ pro tunc relief where COVID-19
pandemic caused "lockdown;' of the priscn and prevented the inmates [Davis] from filing "a
timely" notice of appeal); Commonwealth v. Jajuan Davis, 279 A.3d 1268 No.574 WDA
2021"...The majority concludes that the time penod during the COVID-19 shut downs" .was an
event outof the control of Petitioner Davrs Commonwealth V. Stephan Anderer, 2021 Pa.
Super. Unplub. Lexis 1638; 258 A.3d 538. Appellant’s post-sentence motion was "deléy" by the
judicial emergency declared in light of COVID-19 pandemrc ﬁndrng the trial court d1d not
| comply .in the present case...with it's obligation.. as... this.. majorlty of time period was "tolled" -
during the judical emergency...and... Governor Wolf's Emergency Disaster Proclamatron See In

re: Gemeral statewide "Judicial Emergency, 234 A.3d 408 (2020) (due to the COVID- 19

pandem1c Suspending tie calculations and Jiling deadlines.” Winfree supra.: Citing from the
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Eastern and Western Districts of Virginia (holding COVID-19 "tolling orders" would afford
Davis 'an additional 126 days" to file his case. |

XXIV. August 7, 2023 Peitiion file "timely"_Moﬁon for a Certificate Of Appealability (COA) ‘

“with the United States Court Of Appeals for the Third Circuit (U.S. Court of Appeals) under 28

US.C. § 2254‘(0)(1). January 19, 2024 the U.S. Court of Appeals issues it's denial of a (COA) at

| W.D. Pa. civ. No. 3:22-cv-0152 asserting Petitioner has not shown that his petition would be

remdered timely through the application of statutory tolling or equitable tolling. That jurisf of
reason 'would not" dispute the District’ Court's determination fhatl Petitioner Davis "is time
barred." "‘Nor has he shown that the limitétions period shouid be excused based on actual
innocence.

XXV. ' There is a conflict among the Circuits on the exact point involved in this particular case.

The Third. circuit's affirmance of the district court's findings that "5/ hours in 8 months was per

6 hours each monih" was sufficient law library time for -Petitioner Davis constituted a

"meaningful opportunity" for petition to file "a timely appeal,” where the Circuit's reasoning is

~ flawed. The Fourth Circuit's reasoning correctly captures the requirements of Lewis supra.;

Bounds supra. and Mooney supra., holding just the opposite in Williams v. Leeke supra. "that

' .allowing a prisoner [Davis] physical access to his prison's law library for 45 minutes a day, three

days a week did not constitute a "mezinjngful oppertunity" to conduct legal research. Id., at 1340.

XXVI. The Ninth Amendment to the United States Constitution provides in relevant part:

"The enumerations to the Constitution, of ¢ertain rights, shall not be construed to
' deny or disparage "other's retained by_ the people!”

Your Petitioner [Dévis] charges that the State has hled and is holding him in confinement

without "due process of law" in violation of the Fourteenth Amendment of the Constitution of
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the United States. The grouuds of his charges are in .substance, that the sole basis of his

-conviction was perjured "statements, which was knowingly used by the prosecuting athorities

and court-z{ppointed cousel Arthur Mc Quillan [the Commonwealth's agent's sibling] in order to
obtain that conviction,. and titat thése same authorities fand appointed counsel] .d_eliberately
suppressed evidenue which would have impeached and refuted..."statements"...thus given against
him. -Duvis .urges that the "knowing wuse" by the states [and it's sibling] of
perjured...statements...to obtain... his conviction and..;their...deliberate suppression of evidence

to impeach those statements constitutes a denial of Davis' due process of law. Furthermore,

 Petitioner contends that the state and it's sibling appointed counsel Mcquillan deprived him of his

liberty with out due process of law by their failure in the particular circumstances to provide any

- corrective judicial process...as to this point by which Davis' conviction so obtain, may be set

aside. Mooney supra. ‘,.at 294 U.s. 110. Here to sustain Petitioner's conviction the 'facts and
circumstances which the Commonwealth...has failed.. to prove....was' that every essentiaal
element of .the....alleged...crime...was established beyond a reasonable doubvt. Although, the
Connnonwealth"does nol" have to establish_ guilt to a mathematical certainty and may in the
proper case "rely on" wholly...the ‘alléged...circumstantial [manufacture]evidencethe conviction

must...have...been based on more then mere suspicion or conjecture.” See ‘Commonwealth v.

_ Bailey, 488 Pa. 224 A.2d 345 (1972), where the record at Commonwealth v. Davis supra. is to

incomplete so as to undermine the conﬁdence in the outcome of the guilty plea.

CONCLUSION

PETITIONER KEITH VERNON DAVIS, pro se, respectfully requests that this

Honorable United States Supreme Court GRANT the following relief in th1hs fedearl wirt of

habea corpus matter:
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1. cohduct a de novo review of Mr. Davis' state trial, direct appellate, and post-coviction -
proceedings;

2. vacate mr. Davis' guilty plea and state court judgment of conviction as having been

‘obtained in violation of the Constitution and laws of the United States;

3. grant Mr. Davis a new trial, Civil Rights Removal to the Court of Common Pleas of

Allegheny County, Pennsylvania, as it is épparent Mr. Davis can not obtain a fair and impartial

trial in Cambria Coﬁnty due to the inflamed attitudes of it's citizen;and
4. any other form of relief which this Honorable Court may deem fair and just in this

matter.
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