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ORDER AND JUDGMENT"

Before MATHESON, BALDOCK, and EID, Circuit Judges.

Keith Ear] Robinson appeals the district court’s order denying his 28 U.S.C.
§ 2254 habeas petition. Exercising jurisdiction under 28 U.S.C. §§ 1291 and 2253,
we affirm the denial of habeas relief.
“ I. BACKGROUND
On June 27, 2013, around 12:40 p.m., a man kicked in the back door of the

Bartlesville, Oklahoma house Renee White shared with her elderly parents. When

* After examining the briefs and appellate record, this panel has determined
unanimously that oral argumerit would not materially assist in the determination of
this appeal. See Fed. R. App. P. 34(a)(2); 10th Cir. R. 34.1(G). The case is therefore
ordered submitted without oral argument. This order and judgment is not binding
precedent, except under the doctrines of law of the case, res judicata, and collateral
estoppel. It may be cited, however, for its persuasive value consistent with
Fed. R. App. P. 32.1 and 10th Cir. R. 32.1.
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the man walked through the back door, he encountered Ms. White, who screamed and
told him to leave. After several seconds, the man ran away. The man had coarse hair
and wore a white sleeveless shirt and black shorts. About two weeks later, Detective
Mellen showed Ms. White a six-person photo lineup, and she identified Mr. Robinson
| as the man who had entered her home. Mr. Robinson lived in a house that was just
. over a block away from Ms. White’s home; he lived with his fiancée, Darian
" Grayson, their young child, and his mother and stepfather, Tammy and Eddie
Bridges. Mr. Robinson’s grandmother, Jean Sanders, lived in the house next door.

Oklahoma charge'd Mr. Robinson with first-degree burglary and alleged that he
had committed the crime after fqrmer conviction of two or more felonies. At trial,
five witnesses testified on Mr. Robinson’s behalf. Ms. Sanders testified that at
midday on June 27, a man wearing a white shirt and dark shorts tried to break into
her back gate and that Mr. Robinson, who was installing an air conditioner next door,
came and ran the man off. She further testiﬁed' it would have been impossible for
Mr. Robinson to leave for ten minutes that day without her noticing.

Mrs. Bridges testified that on June 27, Mr. Robinson stayed home from work
and did not leave the house that day because he was installing an air-conditioning
unit. On cross-examination, in response to questioning about Mr. Robinson’s
hairstyles, Mrs. Bridges mentioned that Mr. Robinson had been in jail and a halfway
house. She further testified that she had a receipt showing the air-conditioning unit

was purchased on June 27 but that no one asked her to bring the receipt to court.
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Mr. Bridges testified that he and Mr. Robinson were installing an
air-conditioning unit all day on June 27. On cross-examination, Mr. Bridges testified
_that Mr. Robinson never left his sight that day, because Mr. Robinson does not close
the door when he uses the restroom. He further testified that he was not aware of

- Mr. Robinson confronting anyone in Ms. Sanders’ backyard thaf day, but that he
. thought Mrs. Bridges and Ms. Sanders ran someone off.

Ms. Grayson testified that Mr. Robinson was home installing an air
conditioner all day on June 27 and that she was not aware that he went next door to
Ms. Sanders’ house that day. On cross-examination, Ms. Grayson testified that she
did not think Mr. Robinson was involved in the ruckus in Ms. Sanders’ backyard that
day, but that he might have gone next door while she was otherwise occupied.

_ Unprompted, Ms. Grayson mentioned thaf Mr. Robinson had been in prison.

Lastly, Tammie Chidester, a friend of Mr. Robinson’s family who lived in the
same neighborhood, testified that on June 27, she saw an acquaintance, Charles Fouts
Jr., running down the alley in a white tank top and black shorts. Ms. Chidester
suspected that Mr. Fouts was involved in the burglary of Ms. White’s home. On
cross-examination, Ms. Chidester was confronted with evidence that she was in jail
until 1:35 p.m. on June 27, yet she maintained that she saw Mr. Fouts running in the
alley that afternoon. |

Trial counsel did not request an instruction on the defense of alibi or an

instruction on any lesser-included offenses.
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An Oklahoma state jury convicted Mr. Robinson of first-degree burglary after
former conviction of two or more felonies. Based on the jury’s recommendation, the
court sentenced Mr. Robinson to twenty-three years in prison. After his direct appeal
and state post-conviction proceedings were unsuccessful, Mr. Robinson filed a
§ 2254 habeas petition in federal court claiming, inter alia, that his trial counsel
provided constitutionally ineffective assistance in violation of the Sixth Amendment.
The district court denied relief but granted a certificate of appealability (COA) as to
his Sixth-Amendment claim, which is the only claim he now pursues on appeal.

II. STANDARD OF REVIEW

In determining whether a federal district court erred in denying habeas relief,
“we review its legal analysis de novo and its factual findings for clear error.” Wood
v. Carpenter, 907 F.3d 1279, 1288—89 (10th Cir. 2018). “But in proceedings under
[§ 2254], the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA)
significantly limits our review.” Id. at 1289.

AEDPA provides that when a claim has been adjudicated on the merits in state
court, a federal court can grant habeas relief only if the petitioner establishes that the
state-cou.rt decision was “contrary to, or involved an unreasonable application of,
clearly established Federal law, as determined by the Supreme Court of the United
States,” or “was an unreasonable determination of the facts in light of the evidence
presented in the State court proceeding.” 28 U.S.C. § 2254(d)(1), (2).

“A state-court decision is only contrary to clearly established federal law if it

arrives at a conclusion opposite to that reached by the Supreme Court, or decides a

4
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case differently than the Court on a set of materially indistinguishable facts.” Wood,
| 907 F.3d at 1289 (internal quotation marks omitted). And “a state-court decision
unreasonably determines the facts if the state court plainly misapprehended or
misstated the record in making its findings, and the misapprehension goes to a
material factual issue that is central to petitioner’s claim.” Id. (brackets and internal
quotation marks omitted).
III. ANALYSIS

Mr. Robinson claimed in his state post-conviction motion and his federal
habeas petition that he was deprived of his Sixth Amendment right to the effective
assistance of counsel when his trial counsel: (1) demonstrated general ineptitude
during his examination of several witnesses; (2) failed to object to the trial judge’s
participation in investigating and impeaching Ms. Chidester, and failed to adequately
investigajte and interview Ms. Chidester and to prepare her and other defense
witnesses for trial; and (3) failed to request jury instructions on the defense of alibi
and the lesser-included offense of breaking and entering without permission.

The Sixth Amendment guarantees “the right to the effective assistance of
counsel.” Strickland v. Washington, 466 U.S. 668, 686 (1984) (internal quotation
marks omitted). Under Strickland, a defendant who claims ineffective assistance
must show (1) “that counsel’s representation fell below an objective standard of

~ reasonableness,” and (2) that any deficiency was “prejudicial to the defense.” Id. at

688, 692. “The benchmark for judging any claim of ineffectiveness must be whether



Appellate Case: 23-5036 Document: 010111052106 Date Filed: 05/20/2024_ Page: 6

counsel’s conduct so undermined the proper functioning of the adversarial process
that the trial cannot be relied on as having produced a just result.” Id. at 686.

“When a habeas petitioner alleges ineffective assistance of counsel, deference
exists both in the underlying constitutional test (Strickland) and the AEDPA’s
standard for habeas relief, creating a doubly deferential judicial review.” Harris v.
Sharp, 941 F.3d 962, 973 (10th Cir. 2019) (internal quotation marks omitted).
“Under this double deference, [courts] consider whether there is any reasonable
argument that counsel satisfied Strickland’s deferential standard.” Id. at 974
(emphasis and internal quotation marks omitted). The habeas petitioner must
therefore show “that all fairminded jurists would conclude that the [state court’s]
-ruling” on the deficient-performance prong “was unreasonable,” not just “mistaken or
wrong.” Honie v. Powell, 58 F.4th 1173, 1189 (10th Cir.) (internal quotation marks
omitted), cert. denied, 144 S. Ct. 504 (2023).

“The petitioner must show not only a deficiency in the representation but also
prejudice.” Harris, 941 F.3d at 974. “For prejudice, the petitioner must show that
there is a reasonable probability that, but for counsel’s unprofessional errors, the
result of the proceeding would have been different.” Id. (internal quotation marks
omitted).

The Oklahoma Court of Criminal Appeals (OCCA) assessed Mr. Robinson’s
ineffective assistance of counsel claims and determined he had not satisfied the
deficient performance prong or the prejudice prong under Strickland. The OCCA did

not explicitly address all of Mr. Robinson’s ineffective assistance claims because it

6
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determined that “[o]nly [Mr. Robinson]’s challenge to trial counsel’s handling of
Tammie Chidester’s testimony requires extended discussion.” Aplt. App. at 13. The
OCCA noted that Mr. Robinson did not argue that his counsel was ineffective for
presenting Ms. Chidester as a witness aﬁd that, even if he had made that argument, he
could not show Strickland prejudice in light of Ms. White’s “unequivocal
identification testimony” and “the dubious alibi testimony from [Mr. Robinson]’s
four family members.” Id. at 13—14. The OCCA determined “this is not a case
where ;Tammie Chidester’s discredited testimony undermined an otherwise viable
alibi defense. Rather, the alibi testimony from [Mr. Robinson]’s relatives was largely
discredited before Chidester ever took the stand.” Id. at 14.

In support, the OCCA noted that: (1) the prosecution had established that the
alibi witnesses Mr. Robinson presented were “inherently biased,” and “their
collective testimony was inconsistent on material issues,” id.; (2_) even crediting the
testimony that Mr. Robinson was helping install an air conditioner on the day of the
burglary, his “family members all agreed that he was approximately a block and a
half (a short walk) away from the victim’s house when the burglary occurred” thus
affording him “more than sufficient opportunity to commit the crime,” id. at 14-15;
(3) Mr. Bridges’ testimony that he was unaware of Mr. Robinson ever shutting the
door to use the restroom, and Mrs. Bridges’ faiiure to bring the air conditioner receipt
“served to cast suspicion on the testimony of [Mr. Robinson}]’s family members,” id.

at 15; and (4) the “totality of the family members’ testimony allowed the jury to infer
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) that their testimony was manufactured to help [Mr. Robinson] beat the burglary
charge,” id. at 15-16.

Before the distric‘; court, Mr. Robinson argued the OCCA only focused its
analysis on Ms. Chidester’s testimony, improperly ignoring the remainder of his
ineffective assistance claims. He also argued the OCCA unreasonably applied
Strickland’s prejudice prong.

The district court assessed the allegations of ineffectiveness not discussed by
the OCCA to determine whether reasonable arguments could have supported the
OCCA’s decision. The court first analyzed Mr. Robinson’s claim that his counsel
demonstrated general ineptitude during his examination of several witnesses. After

- reviewing the trial transcript, the court determined that trial counsel performed

- deficiently by not adequately preparing defense witnesses to avoid mentioning
Mr. i{obinson’s criminal history. Relatedly, the court found that “it was only the
prosecutor’s timely objection that prevented trial counsel from Violat‘ing his own
motion in limine by eliciting testimony from Detective Mellen that would have
revealed evidence of Robinson’s prior incarceration.” Aplt. App. at 162. Thus, the
court found that it may have been objectively unreasonable for the OCCA to
determine that counsel provided reasonably competent performance regarding his
examination of witnesses at trial.

Next, the district court analyzed Mr. Robinson’s claim that his counsel failed
to request jury instructions on the defense of alibi and on the lesser-included offense

of breaking and entering without permission. Regarding the alibi instruction, the

8
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court noted that the evidence presented at trial showed that Mr. Robinson was only a
short walk away from Ms. White’s house at the time of the burglary and Oklahoma
law only permits an alibi instruction when the evidence establishes the accused was
too far away or otherwise not reasonably able to reach the crime scene at the time of
the offense. The court determined that, “[e]ven assuming trial counsel should have
requested an alibi instruction, the trial court necessarily would have rejected that
request because Robinson was not entitled to that instruction under state law.” Id. at
166. The court likewise determined that Mr. Robinson was not entitled to a
lesser-included offense instruction because he proclaimed his innocence by

-presenting an alibi defense at trial, and under Oklahoma law, a defendant who

+ defends against a charge by proclaiming innocence is not entitled to lesser-included
offense instructions. The district court therefore found that reasonable arguments
supported the OCCA’s decision.

Finally, the district court reviewed whether the OCCA reasonably applied
Strickland’s prejudice prong and determined that it had because fairminded jurists
could disagree about whether Mr. Robinson had demonstrated prejudice.

Before this court, Mr. Robinson contends that the OCCA’s decision
is not entitled to deference because it did not explicitly analyze each of his
ineffective-assistance claims. However, a staté court is not required to provide an
opinion explaining its reasoning to receive deference for adjudicating a claim on the
merits. See Harrington v. Richter, 562 U.S. 86, 98 (2011). There is a presumption

- that the state court has adjudicated a claim on the merits and this presumption applies

9
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“when a state-court opinion addresses some but not all of a defendant’s claims.”
Johnson v. Williams, 568 U.S. 289, 298 (2013). Here, the OCCA adjudicated

Mr. Robinson’s ineffective-assistance-of-counsel claim on the merits even though

it noted that only one of his argumenté “require[d] extended discussion.” Aplt. App.
at 13.

Next, Mr. Robinson argues that because the district court determined it may
have been objectively unreasonable for the OCCA to find that counsel provided
reasonably competent performance regarding his examination of witnesses at trial,
the district court “should have concluded that prejudice ensued as a result of
Counsel’s deficient performance.” Aplt. Opening Br. at 20-21. This argument is
unavailing. “The petitioner must show not only a deficiency in the representation but
also prejudice.” Harris, 941 F.3d at 974. “Unless a defendant makes both showings,
it canno“c be said that the conviction . . . resulted from a breakdown in the adversary
process tﬁat renders the result unreliable.” Strickland, 466 U.S. at 687 (emphasis
added). |

Even assuming that counsel’s performance at trial was deficient, Mr. Robinson
has not shown that he was prejudiced by his counsel’s performance. It is not enough
“to show that the errors had some conceivable effect on the outcome of the
proceeding.” Id. at 693. Rather, counsel’s errors must be “so serious as to deprive
the defendant of a fair trial, a trial whose result is reliable.” Id. at 687. Here,

Mr. Robinson makes conclusory assertions that he \A;as prejﬁdiced but he has not

shown that the result of his proceedings would have been different absent his

10
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counsel’s unprofessional errors. He likewise fails to show that all fairminded jurists
would conclude that the OCCA’s ruling was unreasonable. We therefore uphold the
district court’s denial of habeas relief.

III. CONCLUSION

We affirm the district court’s judgment.

Entered for the Court

Bobby R. Baldock
Circuit Judge

11
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- IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

KEITH EARL ROBINSON, )
Pgtitipner, . ;
V. | ; Case No. 20-CV-0086-GKF-CDL
KAMERON HARVANEK ; :
| Respondent ;
- OPINION AND ORDER

. Petitioner Keith Earl Robinson, an Oklahoma prisoner appearing without counsel, petitions
for a writ of habeas corpus under 28 U.S.C. § 2254, challenging his custody under the criminal
judgment entered against him in Washington County District Cou_rt Case No. CF-2013-280. .
Robinson claims his custody is unconstifutioriél becéuse the .Stat'e of Okiahoma failed to prove his
guilt beyond a reasonable doubt, the trial court deprived him of due process by aiding the State in
obtaining evidence to discredit a defense witﬁess and by failing to properly instruct the jury, and
His trial and appellate attorneys provided coristitutionally ineffective assistarice. Robinson seeks
leave to amend the petition. to add a due process claim alleging that the State lacked jurisdiction
over his prosecution and to further fault appellate counsel for failing to raise this claim.
Respondent Kameron Harvanek ur.ge's. the Court f.o deny the motion to amend and the petition.
Dkts. 28, 37. For the fbllowing reason's,;the Court denies the motion td amend, denies the pAe»t'ition,

and grants a certificate of appealability as to one claim.!

!'The Court has considered Robinson’s' petition (Dkt. 1) and supporting brief (Dkt. 3),
Harvanek’s response in opposition to the petition (Dkt. 28) and attached exhibits, Robinson’s reply
brief (Dkt. 30), Robinson’s motion for leave to amend (Dkt. 35), Harvanek's response in
opposition to the motion (Dkt. 37), the record of state-court proceedings (Dkt. 29), some portions
of the state-court record that are available to the public through the Oklahoma State Court<
Network (oscn.net), and apphcable 1aw :
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L | Procedural background® .

In January 2014, a juq found Robinson guilty of first-degree burglary, after former
conviction of two or more felonies, and fecommended a 23-year prison sentence and a $500 fine.
Dkt. 29-.7,. OR., at 66-67.> The trial court sent_enced Robinson accordingly. Dkt. 29-6, Tr.
Sentencing H;’g, at 4. Represented by counsel, Robinson filed a direct appeal in the Okl‘ahorna
Court of Criminal Appeals (“OCCA”), raising six claims. Dkt. 28-2, at 2-3. The OCCA rejected
each claim on the merits and affirmed Robinson’s conviction and s;antence. Dkt. 28-1.

Proceeding without counsel, Robinson filed two applic‘ations for postconviction relief, in
2015 and 2021.% In the 2015 application, Robinson identified two claims: (1) “Insufficient Trial
and Appellate Counsel,” and (2) “witness testimony tampering/Prosecution misconduct.” Dkt. 28-
4, at 3-4. The state. district court denied relief, and Robinson did not perfect a postconviction
appeal. Dkts. 28-7, 28-9, 28-13, 28-17; see also Dkt. 22, at 2-9. In the 2021 application, Robinson
rélied on McGirt v. Oklahoma, 140 S. Ct. 2452 (2020), to claim the State of Oklahoma lacked
jurisdiction over his prosecﬁtion because he committed bLllrg-lary within Indian country,

specifically, within the Cherokee Nation Reservation, and his victims are Indian (“the McGirt

2 The Court develops the factual background relevant to Robinson’s habeas claims in
section III.B of this opinion.

? For consistency, the Court’s citations refer to the CM/ECF header pagination.

4 Between 2015 and 2021 Robinson filed additional applications for postconviction relief
seeking leave to file an out-of-time postconviction appeal to challenge the order denying the 2015
application. Robinson’s unsuccessful efforts to appeal the denial of the 2015 application are set
forth in more detail in this Court’s prior opinion and order denying Harvanek’s motion to dismiss
the petition as barred by 28 U.S.C. § 2244(d)(1)’s one-year statute of limitations. Dkt. 22, at 2-9.
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claim”).5 Dkt. 34-1, at 2-3, 15. Relying on the OCCA’s decision that McGirt does not apply
retroactively to convictions that were final before July 9, 2020,° the'state district court denied the
2021 application.” See Order (Nov. 1, 2021), State v. Robinson, https://www.oscn:net/dockets/ -
_Gét_CaseInfdfmation'.aspx?db:washington&mimberzCFQO13‘—00'28'0&cmid=9604; ~last ‘visited
Feb. 13, 2023.7 Robinson timely filed a postconviction appeal, and the OCCA sffinned the denial
- -of the 2021 application. - See id. (Mandate and Order filed April 1,202 -

In the petition, Robinson seeks federal habeas relief on four clalrns he presented sn direct

appcal and on the 1neffect1ve assmtancs of-appellate .co-urrlsel clalm (“IAAC clmrﬁ”) he sa1sed "m

his 2015 apphcatlon for postconv1ct10n rehef Dkts 1 3 Roblnson also seeks leave to amend the

3 In McGirt, the United States Supteme Court held that Congress never disestablished the -
Muscogee (Creek) Nation Reservation and the land within the historical boundaries of that
reservation is Indian country as defined in-18 U.S.C. § 1151(a). 140 S. Ct. at 2459. Under the
Major Crimes Act (“MCA”), 18 U.S.C. § 1153(a), “[o]nly the federal government, not the State,
may prosecute Indians for major crimes committed in Indian country.” 140 S. Ct. at 2478. One
of the crimes enumerated in the MCA is burglary. 18 U.S.C. § 1153(a). “But the MCA applies
only to certain crimes ¢ommitted in Indian country by Indian defendants.” McGirt, 140'S. Ct. at
2479. The McGirt Court explained that “[a] neighboring statute,” 18 U.S.C. § 1152 “provides that
federal law applies to a broader range of crimes by or against Indians in Indian country” and that
“[s]tates are otherwise free to apply their criminal laws in cases of non-Indian victims and
defendants, including within Indian country.” Id. The OCCA later recognized that the Cherokee
Nation Reservation has not been disestablished and therefore is Indian country as defined in
§ 1151(a). Hogner v. State, 500 P.3d 629, 634-35 (Okla. Crim. App. 2021).

6 See State ex rel. Matloff v. Wallace, 497 P.3d 686, 689-94 (Okla. Crim. App. 2021), cert.
denied sub nom. Parish v. Oklahoma, No. 21-467, 2022 WL 89297 (U.S. Jan. 10, 2022),

7 Because neither party provided copies of the state court decisions related to the 2021
application, the Court takes judicial notice of the state-court record and documents linked thereto
that are available to the public through the Oklahoma State Courts Network. See Johnson v.
Spencer, 950 F.3d 680, 705-06 (10th Cir. 2020) (discussing federal courts’ d1scret10n to take
_]udIClal notice of public records, mcludmg records of state court proceedmgs) ‘
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petitipn to add the. McGirt claim and a claim that appellate counsel provided constitutjonally
ir;e_ffecgve aesistanee by failing to raise the McGirt claim. Dkt. 36, at 1, 5-15.
IL N Motjon for- leave to amend

. Federal Rule of Civil Procedure 15 governs Robmson ] request to afnend the petition. . 28
U S C § 2242 Mayle V. Felm 545 U S. 644, 655 65 (2003) Because Harvanek f1led a response
to the petition and opposes amendment, Robinson may not amend without leave of Court. Fed. R.
Civ. P. 15(a)(2). Under Rule 15(a)(2), a “couﬁ should freely give leave” to amend “when justice
so requires.” A court may, however, deny leave to amend if the proposed amendment would be
futile. Staffordv. Saffle, 34 F.3d 1557, 1560 (10th Cir. 1994).

- Harvanek conteﬁds, and the Court agrees, that amendment would be futile because both
the McGirt claim and the claim that appellate counsel should heve raised the McGirt claim are
untimely, under 28 U.5.C. § .2244(d)(1)’s one-year statute of limitations, and de not relate back to
Robinson’s original claims. Dkt. '37, at 1-6; see Felix, 545 U.S. at 650 (explaining that “[a]n
amended habeas petition . . . does not relate back . . . when .it asserts a new ground for relief
supported by facts that differ in both time and type from those the original pleading set forth™);
Postelle v. Carpenter, 901 F.3d 1202, 1225 (10th Cir. 2018) (noting that because “federal habeas
law strictly limits the circumstances under which an amendment can relate back to the original

1X3

petition filing,” a proposed amendment can relate back “‘if and only if . . . the proposed amendment

3993

does not seek to §Qd a new claim or to insert a new theory into the case.”” (emphasis in original)
(jquloting' Uriiied States v. ESpiﬂqza-Saenz, 235 F.3d 501, 505 (10th Cir. 2000))). This Court
previouely deter.mi'ned‘tk.le MeGirt claim is untimely under § 2244(d)(1)(A) and does not relate
back to _ﬁobinson’s original eleims. See Dkt. 35, at.5-7. Robinson effectively asks this.‘Cou;“t to

reconsider that ruling and sﬁggests the McGirt claim is timely under either § 2244(d)(1)(C) or
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(d)(1)(D). Dkt. 36, at 2. But these provisions do not apply.' See otv'*ens‘ v. Whitten; No. 22-5106,
2002 WL 17972141, at *1'(10th Cir. Dec. 28,2022) (unpublished)® (“McGirt's focus on a question
of federal-versus-state jU‘riSdietion does not alter the conclusion that the one-year limitations pen'od
set out in § 2244(d)(1)(A), rather. than the ones set out in §:224‘4(D‘)E91‘j(-<:) and/or (D), applies to
McGirt-based challenges to the validity of state convictions.”). The Court therefore reaffirms its
.prior ruling that it would be futile to.amend. the petitlon to add the McGzrt claim.’
Likewise, it Would be futile to arnend the petition to assert a new claim that appellate
eounsel should have raised the McGzrt claim | Like the McGzrt claimA 1tse1f this clairn is untimely
'under § 2244(d)(1)(A) And no other prov151on of § 7244(d)(1) prOVides a 1ater commencmg one-
year limitation period. Owens, 2022 WL 17972141, at *1. Further, this new claim does not relate
hack to the original IAAC claim. Robinson’s original IAAC claim aileges that appellate counsel
should‘ have argued (1) that trial counsel was ineffective for failing to (a) challenge the 'teliability
of the testifying victirn’s. out-of-court identification of Robinson as tainted by Detective N athan
Mellen’s alleged miscenduct and (b) object to Detective Mellen’s preéence in the coui‘troo'rn"during

that victim’s’ testimony; and (2) that the prosecutor committed misconduct by () permitting

8 Although Owens is unpublished, the Court finds the reasoning in Owens, and the
reasoning in the decisions cited therein, persuasive. See Fed. R. App. P. 32.1(a); 10th: Cir. R.
32.1(A). The Court also cites all other unpublished decisions herein for their persuasive value. .

° The McGirt claim also lacks merit. Robinson contends the federal government had
exclusive jurisdiction to prosecute him, either under the MCA or the General Crimes Act (“GCA”),
18 U.S.C. § 1152, because he committed burglary in Indian Country and his victims are Indian.
Dkt. 36, at 2-3, 5-6; Dkt. 34-1, at 2. But the MCA applies to “[a]ny Irdian” who commits burglary
in Indian Country. 18 U.S.C. § 1153(a). And Robinson alleges the victims are Indian, not that he
is: " “So even assuming that the text of the Major Crimes Act provides for exclusive federal
jurisdiction over major crimes committed by Indians in Indian country,” Oklahoma v. Castro-
Huerta, 142 S..Ct..2486; 2496 (2022), the MCA does not apply to Robinson. "And, to the extent
Robinson asserts that the GCA barred the State from exercising criminal jurisdiction over his
prosecution, heis mistaken because the Castro-Huerta Court held that “the Federal Government
and the State have concurrent jurisdiction to prosecute crimes comrnitted by non- Indianq agalnst
Indians in Indjan Country.” 142 S. Ct. at 2504-05. '
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Detect_iye_lylellen to‘_tarnper;with the victim’s out-of—court identification by showing her_ a photo
lineup with names on it before she identified Robinson on. a photo lineup without names and (b)
by pennittfng _Deteeltive Mellen to v""pe1jnre.[]'hlimself on the stand hy._testifying that he never
sho'wed_l[_the_ Vtoti_nt] the [pho;t_o-] _l]f.:_neu_p w1th names onit.” Dkt. 1, at 7; Dkt. 3, at 32-36. Robinson’s
new clalmalleges th‘at.appell;lnte o_onnsel should have researehed “laws that had been in place: for
over. 1 OO years’” to determine the continued existence of the Cherokee Nation Reservation and
shouldhavearguedthatthe State lacked junsd‘iot_ion to prosecute Rohinson, a n_on-Indi‘an, for a
cnme he cofnnntte'd _against Indian victims in Indian eountry. Dkt. 36, at 5-15. T.his'new claim
does not relate back to the original IAAC claim because it relies on different “operative facts” and
unpernnss1b1y attempts to ssert a new theory regardlng appellate counsel S allegedly def101em
representahon. Felix, 545 US at 659, Espmoza-_Sqenz, 235 F.3d at 505. Thu.s, it would be fut1_1e
to amend the petition to add the new claim regardfng appellate counsel’s alleged _ineffectixenes's.

For these reasons, the Court denies the motion for leave to amend.
ITI.  Petition for writ of habeas corpus

Robinson claims he was deprived of his Fourteenth Amendment ‘right to due process when
the State of Oklahoma failed to pfove every essential element necessary to convict him of first-
de_gree hufg].aty (cl_af__m one)‘;hwhenthe,txial judge assumed the role of a prosecutor hy investignting
av-defense" Witness;' Tarn.rnie":Lea Chidester, and -pr‘o\}iding evidenee: to the pfosecutor' that the
prosecutor used to discredit her testimony (claim two); and when the trial court did not, sua sponte,
1nstruct the 1ury on the 1esser included offense of breakmg and entenng w1thont permission (clalrn
three) Dkt 3 at 12-25. Roblnson further clalms he was depnved of hlS Sixth Amendment nght
to the effectlve assistance of tnal counsel when trial counsel (] ) demonstrated general 1nept1tude

during his examination of several witnesses; (2) failed to object to the trial court’s participation in
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investigating and impeaching Ms.-Chidester and failed to adequately investigate and interview Ms.
Chidester and té prepare other defense witnesses for trial; and (3) failed toTequest jiiry instructions
oij‘ the defense -of alibi and on the lesser included offense of bréaking and éﬁteriirigf‘without
permission (claim four). Dkt. 3, at 26-32. Finally; Robinson cl.aims*he was deprived of his “Sikth
Amendment right to the effective assistance of appellate counsel because appellate counsel should
have argued on direct appeal (1) that tnal ',c_ou._n's"e‘:l was.ineffective. for failigg_.tg -challenge the .
reliability of the testifying victim’s out-of-court identification of Robiﬁson aé taintéd b')'/ Detective
Mellen’s alleged misconduct and object to Detective Mellen’spresencemthe edilrtrooﬁ} during
ihait \;ictim’ S teétimony, aﬁd (2) that fhe prosccugor committéd misconduét by per-mit_tilig Detective.
Mellen to tamper with the victim's out-of-court identification by showing her a photo lineup with
names on it before she identified Robinson on a photo lineup without names and by permitting
D'eté'ctivé Mellen to .“pe'lju.re[-] himself on the stand by testifying that he never showed '[theAvi:étllzm]-v
the {photo] lineup with names on it.” Dkt. 3, at 32-37. o

Before evaluating thése claims, .the Court first discusses the ﬁfnifs bri'habe'as reviéwgaﬁd
provides factual context for Robinson’s claims.

A.  Limits on federal habeas review

" A federal district court has discretion‘tob grant federal habeas felief to a state p;isonef"‘;orily
on the ground that [the prisoner] is in custody in violatioﬁ of the Cons‘t‘i'tution or laws or ‘tfeﬁaties of
ihe Uniited States.” 28 US.C. § 2254(a). The federal habeas statutes, as amended by the
Antiterrorism and Effective Death Penalty Act of 1996 (“AEI‘)PA”')A,"and the Supreme Court’s

habeas jurisprudence, strictly limit this discretion.” Two limits are relevant in this case.
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L _Claims adjudicated on the merits in state court .

. First, as to ahy federat claim that the OCCA adjudicated on the merits,_this Cpurt may not
grantrehef urrlessiRob'rnsphj first shows that the OCCA’s laeeil,s.__‘ioh_as to that elairn .either (), f_‘vayas
cont_rary to, or i,nvolve.d. an ,unreasonabl_e aﬁplication of, ctearty e_stablishe_d._Ee‘deral,hla'w,. as
aeterrmned bV the Qupreme Court of the Umted States or (2) “was based on an unreasonable
deterrhihatioh of the'faets m h_ght of the evidence pres:ented. rn the State”co_urt r)receeding.”
Douglas v W:Q‘rkmartz 56_0 F_,,.,S_,d. 1156, 1170 (10th Cir.‘2009) (quoting 28 'U.S.C.‘§ 2254(d)(1)-(2)).

: - Under § 2254(d)(1), fne first question for the habeas court is whether the petitioner’s claim
rests on law that was clearly established by Supreme Court preeedent at the tirne of the relevant
s_tl_ate—c‘ourtfdecisron. Hq_usey. Hatch, 527 E.3d 1010, 1015-18 (10th Cir. 2008). A state court’s
decisiorr is,_“.‘co.ntrary to” Supreme Court precedent only if the state court “applie'['d].a rule tha_t
90111??3‘1;11‘_3'[5 that precedent or the state court confront[ed] a set of facts that are rnaterrally
indisti___rrg_l:_l_lshabte from " the racts in c_o.ntrolhng: Supreme Court. precedent and.reached a different
result than that preeedent. Id. at 1018. A state court’s decision unreasonably applies Supreme
Court precedent when it ideutifies the correct controlling precedent but applies that precedent to
the facts of the case in an “cbjectively unreasonable” manner. Lockyer v. Andrade, 538 U.S. 63,
75 ( 2003), see also Hou_se, 327 F.3d at 1019 (explaining that “the Supreme Court has concluded
that atthough‘. {thef object'rv_'ely arireasonable]' 'standard d_oes not 'require all reasohable{ jurists' to
agree that the state court was.unreasonable, an anreasona,ble application constitutes more than .an
mcorrect apphcatron of federal 1aw”) B N | o

Under § 2254(d)(2) o [a] state- court decision anreasonably’determmes the. facts if thelstate,

court plamly rmsapprehend[ed] or mlsstatefd] the record in making [its] flndmgs and the

misapprehension goes to a material factual issue that is central to petitioner’s claim.”” Wood v.
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Carpenter 907 F.3d 1279 1289 (lOt:h Cu' 2018) (quotmg Byrd v Workman, 645 F3d 1159,
1170-72 (10th Cir. 201 1)) ‘But "a state-court factual determmatlon is not unreasonable merely
because the habeas court would have rea;hcd a different conclu,'s.ign in the first instance.”. Wgod .v_.
Al‘l:en,.55_.8 US 290, 301 (2010). And a habeés_ court “must.pres.pr'ne:the stétg :_cgurt’,§:: fa?tpal
findings to be correct unless the petitioner rebuts the presumption wifh clear and convirlcing
ewdence ” House 527 F. 3d at 1019 (cmng 28 U. S C.§ 2254(6)(1))

Ultlrnately, a habeas petitioner meets §2254(d) s “demandlng sta.nciard oril)'l when he
show§ that the state court’s decision was ‘so lacking in justificgtion that there was an ;rror. well
| :un‘ders.,tood' aﬁd cornprcherided ih' | r:xisting~‘ law beyond any .'jp.ossibility for | fz;jnninded
disagreement.”” Dunn v. Madison, 138 S. Ct. 9, 11 (2017) (quoting Harrington v. Richter, 562
U. S 86 103 (2011)). If Robinson satisfies § 2254(d) s demanding standard, this Court may then
review his federal claim de novo, i.e., without deference to the OCCA’s decision. Milton v. Miller,
744 F.3d 660, 670-71 (10th Cir. 2014). But even if this Court finds that a constitutional error
occurred, this Court may not remedy the céﬁétitutiohal error unless Robinsoﬁ also “show(s] that
the error had a ‘“substantial and injurious éffect or influence™’ on the outcome of his trial.” Brown
V. Davenpbrt, 142 S. Ct. 1510, 1519 (2022) (quoting Brecht v. Abrahamson, 507 U.S. 619, 637
(1993)).
2.~ Claims that were procedurally defaulted in state court
| Sécond, as to aﬁy federal claim that Robinson did not properly present to the O'CCA, thé
procedural default doctrine bars this Coutt’s review unless Robinson first shows cause for the
pro'cédur'alidefault and resulting prejﬁdic’e' or that a fuﬁdémentél miéca:rriage of justice will oécuf
if the Court does ot review the claim. Grant v. Royal, 886 F.3d §74, 892 (10th Cir. 2018). 1f_

Robinson makes the showing necessary to overcome the pr'ocedﬁfai:deféult of the claim that he
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did‘not'property present to the_OCCA? the Court will ret/iew the defaulted claim de novo. Douglas, -
560F3c}at 1]71 But, again, even if the Court finds a constitutional error it may not grant relief
unless Robi.nson also shows that the error was prejudicial 'under the Brecht standard. See
Davenport 142 S. Ct at 1524 (“Today, then a federal court must deny rehef to a state habeas
petltroner who fmls to satlsf) e1ther [the Supreme Court s] equltable precedents or AEDPA But
to grant relief, a court must find that the lpetltro_ner has cleared both tests.” (emphases in ongrnal)t
| B.  Factual background |
SomeUme before June 27 2013 Robinson, his fiancée Darian Grayson, and the1r young
ch11d moved 1nto the house at 1 125 South  Maple, in Bartlesvrlle Oklahoma, and began hvmg W1th
Robrnson S 'mothe,r, Tamrnx B‘ndges‘, and Roblnsons stepfather, Eddie Bndges. Dkt. .29'.4’ Tr
Tn'al: \(91-.'2., at 10-17. . Robinson’s grandmother, Jean Sanders, lived next door at 1127 South
Maple. Ia' at 9 U N _ -
On June 27 201 3 around 12:40 p.m., 2 man klcked n the back door of Roscoe and Molly
White’s house at 1028 Southiwest Oak Avenue—Just over one block from the Bridgeses’ house.
Dkt. 29-3, Tr. Tral vol. 1, at 195-206. The man walked through the back door and into the iaundry
room. Id. - There, he encountered the White’s adult daughter, Renee White, who also lived in the
Whites’ house. Id Ms. Whit’e screamed at the man and told him to leave Id. After several
seconds the man ran avtray, w1thout takrng any items from the house, and ran tovt/ard a”nearby\
eemetery Id About two weeks later Detectrve Nathan Mellen showed Ms White a six- persOn
photo hneup, and Ms Whrte rdentrfred Roblnson as the man ~who burglanzed the Whltes house
ld at 204~05 237 39 242, Dkt 29- 5 at 1 (State s Exh 1)
The State charged Robmson wrth one count of first- degree burglary, in vrolatlon'of Okla

Stat. tit. 21, § 1431, and alleged that Robinson committed the crime after former conviction of two

10
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or more felonies. Dkt. 29-7, O.R ; at 23-24. Ms. Whité testified at Robinson’s preliminary heating
that Robinson kicked in the back door of the Whites’ house just before 1:00 p.mi., or June27
2013, and “stood [in front of her] probably a good twenty seconds” in the laundry room, that she
watched him as he ran away toward the White Rose 'Cemeter'y,nea'r the Whites’ house, and that
Robinson was wearing “a white T-shirt and black shorts.” Dkt. 29-1, Tr. Preliminary Hr’g, at 4,

"8, 11. Ms.. White further described the shirt as“[k]md of a-muscle type shitt”-_'with nqsleeves. d . -
at 11 Ms White testified that when she descnbed Robinson to law enforcement officers
1mmed1ately after the burglary, she stated that he was about flve ellghtu slender bu11t and eoss1h1y

| black or “half black” because he had “coarse” hair.- /d. at 16-17. Ms Whlte also testlfled that she.
had identified Robinson in a photo lineup. Id. at 17-18. ‘ ‘ N

Just over two weeks after the preliminary hearing, Ms. Taﬁinﬁe Lea Chidester,’ a 'fﬁend of
Robinson’s family and fiancée, signed a ha_ndwritte.n‘letter stating that on June 27 2013, ""arOunti'
12:30 p.rn.;” she saw an acquaintance, Charles Fouts, Jr., run-south toward the Wh’ite ‘Rose'
Cemetery “wearing [a] white muscle shirt and black shorts,” that she-believed he was a suSpeet in
a. robbery on Oak Street, and that Mr. Fouts spoke with her about the robbery later in the day on
Juhe 27,2013. Dkt. 29-5, at 2 (State’s Exh. 6); Dkt. 29-4, at 50-54; 61. Ms. Chidester f)ro'vided
the letter to Robinsoﬁ’s lawyer, Mr. Conatser, before Robinson’s trial, Dkt. 29-4, at‘S 1, 53:54, 61.

'In December 2013, about one month before Robinson’s trial, Mr. Conatser flled a First
Disclosure Discovery. Notice to the State of Oklahoma and Defense of Alibi, indicatihé that he
anticipatea Ms. Chidester would testify that she satav Mr. Fouts on June 27,2013, about 12:30 p.m.,
running toward the White Rose Cemetefy wearing a white musele shlrt and black shorts; that Ms |
Sanders woutd testify that a man wearing a white T-shirt and dark"‘sherts attempted-to ehte'r her

backyard around 12:30 p.m. on June 27, 2013;'th'at Mr. and Mrs. .Bridges and Ms. Gra)/soh weuld

11
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testify that_ Robinson.was w1th them, at the Bridgeses’ house, all day on June 27, 2013; and that
Mr. Bndges would testlfy that Roblnson helped h1rn 1nsta11 a window air condmonmg unit at the
Bndgeses house between le 30 am. and 1: 00 p m. that day Dkt 29 7 at 21 22 ”
The case proceeded toa Jury tr1a1 in J anuary 2014 Dkt 29- 7 at 32 Ms Wh1te test1f1ed
that she 11ved w1th her parents at 1048 South Oak Avenue Dkt 29 3 at 195 96 On June 27
2013, around 12:40 p.m., Ms. Whlte was home‘.alone{ with no cars p‘arked in _the .dnvveway, yvh_en
she h_eard_a ‘fyery loud noise’: at the back of the housle.‘“ Id. at 19_'6}98. Ms White thought someone
was. trymg to get _into the house, so she walked to‘the 1aund1y room to checkl the bach door. Id. at
198-99. Ms. White saw a man standing in the laundry room, just a few feet inside the house. Id.
at 199, 201. Ms. White testifted_ that the man was about 5 feet, 8 inches tall W1th a “slender b_uild,""
had shott hair that was “thick” and “kind of coarse,” and was “weating a white T-shirt, muscle
type shirt, and black shorts and some type of tennis shoes.” [d, Ms. White testified she thought
tbe tnan"“‘llooked_ hke he eouid_haye been white,' rnaybe black, half black or part black based on hlS
hair.” ‘-Id. Ms. White screamed at the man and told him to “get out.” Id. at 200-01, 206. The man
stared at Ms. White for about twenty seconds, as if he did not understand what she was saying. Id.
at 200-01. The mamn then ran out of the house, without taking anything from the home, ran down
an alley behind the house, and continued running south toward the White Rose Cemetery. Id. at
201-03. Ms. White called 911 to report the ineident. Id. at 203. Ms. White testified that D.eteetiVe
Mellen’ showed her a series of photos on:July 17,2013, and that she'circled and initialed
Robinson’s picture. Id. at-204-05; Dkt. 29-5, at 1. (State’s: Exh. 1). ‘In the courtroom, Ms. White
identified Robinson as‘the fan who broké-into her house.” Id. at 206. Ms. White testified that
sometirme after October 5, 2013, she obtained several photographs of Robinson from his Facebook

page, printed them out, and provided them to law enforcement. Id. at 206-09; Dkt. 29-5, at 5-7

12
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(State’s Exhs. 2, 3,4). On cross-examination; Ms. White explained that she provided the additional'
photos to 1aw enforcement after the preliminary hearing because, at that hearing, Robinson’s “hair
was'shaved” and -the photes from his Facebook depicted his. hair: as’ ‘-‘lenger and thicker” and
demonstrated why she had described'Robinson’s “hair [as] being coarse” and why she'thought
Robinson “could possibly be half — have some black in him.” Dkt. 29-3, at 212-13. 10
, Officer Tyler Diedrich testified he reéeived' g.cal_ll from a'911 dispgtpher, _areun.d“12;50 .

p.m., reporting a break in at 1028 Southwest Oak Dkt. 29-3, at 224—26! Based on informatron he
received from the dlspatcher Offlcer Diedrich searched the nexghborhood near the Whrte Rose
ACemetery for “a medlum complexron male wearing a whlte tank top and black shor’ts with dark
hair” but did not find anyone. Id. at 226-28; Dkt. 29-7, at 74. When Officer Diedrich arrived at
the Whites’ house, he spoke with Ms. White and observed “fresh” damage to the back door that
was “censistent with the door being forced open.” Dkt. 29-3, at 228“'-».29.5

Detective Nathan Mellen testified that he prepared two copies of a six-person ph‘otollin_eup,'
one copsi that included names under each photo and one copy that included only photos without -
rla'rrles; beth copies included a photo of Robinson. Dkt. 29-3, at 236-38, 242-43; Dkt. 29-5, at 1,
8 (State’s Exhs. 1, 5). He further testified that he presented only the six-person photo 1ineup ﬂlat
included photos without names to Ms. White on July 17, 2013, and that Ms. White cireied and
initialed Robinson’s photo. err. 29-3, et 237-39, 242; Dkt. 29-5, at ’1 .(State’e Exh. 1). |

'Robinson eresenfed five witnesses at trial. His grandmother, Ms. Sanders, testified she
ans home, on Jﬁne 27,2013, when she sa\iv 'aman in a white shirt arnd “dark colc;red shoﬂé’; 'f‘trj}in'g

to break in [her] back ’géte” between 12 p.m. and 12:30 p.m. Dkt 29-4, at 9-12. Ms. Sandere

10 Ms. Grayson testified at trial that Robinson is “Caucasian” and the'photos of Robinson
in the six-person lineup and other trial exhibits suggest the same. Dk, 29-4, at 42-43; Dkt. 29-5,
at 1, 5-8 (State’s Exhs. 1 through 5).

13
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testi'fied!. she; and .R_Qbir_lson’vs: mother, Mrs. Bridges, confronted the man, that she told the man .__s,he
“_w.as calhng the police,” thg; :shg l“hqllered_ét” Robinson who wés next cioor,’ and that R:o.bir_ls:on |
came over to the gate and ran the man off. Dkt. 29-4, at 10-1 1 Ms. Sanders did not report ;his
in.c_ident_‘to the police, but she did tell Robinson’s lawyer, Mr. .Cona‘pser, about it after Robinson’s
arrest.. ld. at 12-13. "Accc’)fd"i‘_n'g‘_to Ms. Sanders, on June 27, 2013, Robipson was wearing shorts
and no shirt and was helpil?g “redo the gi; CO:IElditiOI’.l..eI“ in [the Bridgeses’] house.” /d. at 14-16.
Ms_:w.;_jS:avxlldAer_s‘waAs_ .qertain R"dbinson was home all §gy and testified that it would have been
‘.‘ir'n_possi_ble” for Robinson to leave “for ten minutes at any. point” because Robinson and‘M.s_.
Grayson were “running bagk and forth getting stuff for the baby and working on the air
conditioper.” Id. at 16. o

- “Mrs. Bridges testified that her central air conditioning unit stopped working on June 27,
2013. Dkt 29 4, at 19 21 Mrs Bridges testified that Mr. Brldges called in to work that mormng,
that her mother—m law went to Walmart to buy a w1ndow air- condltlomng unit, and that Robmson
did notvleav.e the-house at any;time that day becausefit took over three- hours to in_stall the window
unit. Id. at 21-24. On cross-examination, Mrs. Bridges testified that Robinson was wearing blue
and white shorts, with no shirt, and his head was ‘;Shaved.” Id. at 26-27. Ms. Bridges testified that
Robinson had, at times, worr:his hair longer, that “when he was in jail he had braids,” and that he
so’meﬁmes ‘wore his hair in “little ponytails.” Id. at'26. 'Ms. Bridges also testified that the' photos
Ms. White had retrieved from Robinson’s Facebook page depicted his various hairstyles and that

one of those photos was taken when Robinson was “in a halfway house.” Id. at 26-27.!" Mrs.

' The prosecutor did not elicit Mrs. Bridges’s testimony that Robinson was previously in
jail and a halfway house. Rather, Mrs. Bridges volunteered this information when the prosecutor
asked about Robinson’s hairstyles and asked if the Facebook photos depicted those hairstyles. Dkt.
29-4, at 26-27. After the second reference to Robinson’s prior incarceration, the prosecutor told
Mrs. Bridges to answer the questions asked. /d. at 27.

14
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Bridgesi testified that 'she had a ree'eipt showing 4thamt: her rﬁdmef;in-law purchased the vldhdow air
conditioning unit on June 27, 2013, but.she did not bring the receipt to- t:rial't;e_c.a}a‘se-no.ox.;e asked
her to do so. Dkt. 29-4, at 27-28."2

Mr. Bridges testified that he- stayed home' from work on June-27; 2013, that. Robmson
helped him install a window air conditioning unit, and that he was positive Robinson did not leave
the house. for any reason because Robmson was w1th (him] all day.” Dkt. 29-4, at 29 33 35...
According to Mr. Bridges, Robinson wore “shorts and no sh1rt most: of the day " Id at 36 Mr. |
Bridges test1f1ed it took most of the day to mstall the wmdow unit because he “Ihad. to make
-rnodifications to the wiados;v and wire‘ it direct.” Id. at 32. On cress-examination, Mr. deges
testified that Robinson was never out of his sight on June 27, 2013. Id. at 34-35. The prosecutor
die_n asi(ed, ;‘So [Robinson] never wenf to.the restroom the entire day?” Ia' at 35. Mzr. Bridges
fespbrided, “Yeah, but the restroom is right there,” and explained that'Robinson generally does not
close the door when he goes to the bathroom. Id. Mr. Bridges testified he was not aware ‘that
Robinson confronted anyone id Ms. Sanders’s backyard, but Mr. Bridges thought that Mrs. Bridges
and Ms. Sanders ran someone off that day. Id. at 36-37. Mr. Bridges testified it would take about
five minutes to walk from his house to the Whites’ house on Oaic Street. Id. ¥ |

Robinson’s fiancée, Ms. Grayson, testified that she and Robinson were together all day dn
June 27,2013, at the Bridgeses’ house and that Robinson could not have 16t for any reason because
he was ihsfailiﬁg an air conditioner and he and Mr. Bridges had to “cut the wall out.” Dkt 29-4,

at 38;41. Ms. Grayson testified that, as far as she was aware, Robinson did not go next door to

12 {mmediately after Mrs. Bridges testified that she did not bring the réceipt for the window
air conditioning unit, the trial court asked the prosecutor if he would like to take a break to have
Mrs. Bridges retrieve the receipt. Dkt. 294, at 28. The prosecutor declined and stated he would
“let Mr. Conatser make that motion.” Id. Mr. Conatser did not make that motlon and mstead
stated he had no further questions for Mrs. Bridges. Id. - SRR :

15
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Ms. S_gnoegs hohse for any__reésom Id. at 40-41 y _Ace_ording to Ms. Grayson, Robinson was wearing
‘A‘h;xbyvblgevshorts' and Fennjs__.sh_oes"’ that day. Id. at 41-42. Ms. Grayson testified that Robinsoh 18
aCahcasian,’f th_a_t ‘he has Ase':vﬂeral tattoos, and that his neck and arm tattoos are- visible __vyhen:_he
wears Ia_'s1_eeye1ess shirt.  Dkt. 29-4, at '42-43.. Oh c_ro:ss-examjhation,l_lv\_(l_s. Qraysoh testified that
there was a “ruckus il_'l the backyar ” at Ms. .‘S'ahde_rs_',house next door, hhat she did not thmk that
Robmson was 1nvolved ana that Robmson may have gone next door wh1le Ms Grayson was
focused on cookmg and carmg for thelr child. Id at 44 45 ‘The prosecutor showed Ms Grayson
the photos Ms Whlte retneved from Robinson’s Facebook page and asked if Robmson was
deplcted in both photos 1d. at 47-48. Ms. Grayson respohded? “Yes, it is” and, when the
prose_cutor gsked Ms. Grayson to return the photos Ato hjm? she vo_luhteered, “I wasn’t_'\'zvith, Keith'.
He was.in prison.” Id..at 48. The prosecutor told Ms. Grayson that it was “very important” that
she just answer the questions asked. /d.

Lastly, Ms. Chidester testified that she is a friend of Robinson, Ms. Grayson, and
Robinson’s family, and that her aunt formerly was married to Mr. Bridges. Dkt. 29-4, at 51, 54- '
55. Ms. Chidester testified that she lived at 1042 South Hickory Avenue and that her mother lived
at 1031 SouthHickory AVCI’:‘LUC; Jd. at 51-52. Ms. Chidester testified that on June 27, 2013, she
was sitting on the front porch of her mother’s house, “right behind” the White Rose Cemetery, and
shie' was talking to her family when she heard “a loud noise.” Id. at'52-53. Ms. Chidesier saw
“sorheboeiy run out in 2 blaeﬁpéi:fg;of s'ho'f‘ts,“.a white tank too, [éhci] black ‘shoes.r'linnihg. down the

alley by the cemetery.” Dkt. 29-4, at 52. Acoording to Ms. Chidester, the‘person: she saw running
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MR CONASTER I took the 1ette1 to the D. A also

THE COURT I m JUSt telhn g you that .

MR CONASTER Okay Ill ask her whether she wants to w1thdraw her-
N statement : e : . -

THE COURT: Tha-t’s right.‘ Be_vcau'se”she’s gettin‘g. ready —_;well,'I’rrr .going

to do a record on it if she continues to testify. Here’s the bond that she did.
- Do you want to-ask her if that’s her?  Her name is Tammie Lea Chidester..

MR. CONASTER: That’s what I understand.
MR. DRAKE:  That's her, Judge.

- THE COURT: Go ask her if that’s her and if she wants to continue with this
- testimony ancd we’ll make a record on it. So go talk to her right now. Ask
) her 1f she was really there or Stlll in Jml at 12:50.

Dkt. 29- 4 at 56 .)8

After this dlscus-sion, both attorneys and the trial judge returned to the courtroom, and the

trial judge questioned Ms. Chidester, outside the presence of the jury: .

THE COURT: - -You have testified here today that on June 27, 2013, that you

.. observed a — well, you testified what.you did' around noon time or around ;. -

-~ 12:30 that 'you observed all that: Were you not in fact in jail at that time?

-~ MS. TAMMIE!®> CHIDESTER: Yes, sir. But I got out between one and 1:30.

THE COURT: You got out at 1:35, ma’am. That’s what the jail says. So
you’re saying that this deal happened?
MS. TAMMIE CHIDESTER: Yes, sir.
' THE COURT: You understand the penalty of neljury?
MS. TAMMIE CHIDESTER " Yes, sir.
“THE COURT: - That you could be charged with a felony if you — if this is

proven not to be true‘7

MS. TAMMIE CHIDESTER Yes.

'3 In this portion of the trial transcript, Ms. Chidester’s name is misspelled as “Tammy.”

To avoid confusion, the Court has used the correct spelling of “Tammie.”

18
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THE COURT:
you’re going to continue to make the statement that you observed all this
after 1:35 on June 27th?

-of 54 .

B

Okay. So youdo not wish to w1thdraw your statement and

“MS. TAMMIE CHIDESTER Yes Sir.

" THE COURT
’ -examined.”

All nght Let $ have the jury come in. She can be Cross-

Dkt. 29-4, Tr. Trial vol. 2, at 58-59.

Page 19

On qross-examinatipn, Mr. Drake elicited testimony that Ms. Chidester had misidentified

Robinson in the courtroom during direct examination and that she previously had been convicted

~ of concealing stolen property. Dkt. 29-4, at 60. Mr. Drake asked Ms. Chidester to ideﬁtify the

letter she sent to the district attorney’s office describing the incident she witnessed on June 27,

2013. Id. at 61. Ms. Chidester testified she saw a man in a white shirt and black shorts mnn{ng

toward the cernetery between 1:00 and 1:30 p.m. Dkt. 29-4, at 61;62. Ms. Chidester admitted that =

she stated in her letter that she witnessed this same incident at 12:30 p.m. /d. at 62. The prosecutor

- then asked, “And so, Ms. Chidester, you’re saying it now happened between one and 1:30‘?’.’ Dkt.

29-4, at 62. Ms. Chidester responded, “Yes, it did.” Id. She then testified that she was in jail on

June 27, 2013, and the following colloquy occurred:

Q
A
Q
A

The Washington County Jail?

" Yes, sir.

Okay. And that day you made bond at 1:35. Is that correct? = =~ -

Correct. No. Misty came up and got me between one - -

MR. DRAKE: Judge, may I approach?
THE COURT: - Yes, you may.
MR. DRAKE: I'd ask for that document, Judge. = Mr..-

Conatser, it’s the document you’ve already seen.

19"
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By Mr Drake) Ms. Chldester I'll take six back from you, ma’am.

I'll hand you No. 7 And, Ms: Chidester, that photograph, I know
it’s not very good it’s black and white, but that’s you. Is that
correct? .. . .

.Correct

On the second page of that document it shows your release at 1:35
p.m. 'So that document must be wrong. Is that correct?

No, s’ir"{.._'-,' o

Ok"ay{."‘” Thﬁt’s kind of a confusing answer. Is the document wrong?

Okéy. So, Ms. Chidester, now I’ve got this important question to
ask you. How were you in two places at the same time?

I wasn’t.

Okay Well, since we know the document is not wrong, you told us
that that means you were in the county Jaﬂ right?

Uh-heh. Yes, sir.
That means you didn’t get out of the county jail until 1:35, right?
Correct.

So, Ms. Chidester, you couldn’ tha\e seen this guy at one to 1:30 or
at 12:30 to whatever time you said before. You didn’t see this
happen, did you? -

I did, sir. Iseen the guy run in the alley with the black shorts on.

Well - -

ThatT'didsee. = = "

* Well, Ms.'Chidester, we know from other‘testimony in this case that

it was reported to the police at 12:50 p.m. Okay. So we know it

" - happeried before 12:50 p:m. So this guy is just running all over Oak

and Maple for like two hours. Is that where we're at here?
No.
Okay. Ms. Chidester, you told us you know who it was. Who did

all this? What'’s that guy’s name?

20. -
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CJ. -

~ WhoisCJ.7"
‘Idon’t know his last name. All Iknow is it_’S'C-J.-
Well, you knew his name in this_letter, didn’t you?
Yes.

So you have forgotten his name since you wrote thls letter?

>0 > 0 > O >

No I don’t know hrs last name. I never knew h1s last name. I Just
know it was CJ.

Ms. Chldester you Wrote 1n the letter Charles Fouts Jr Is that
correct? T

o

That is correct.
So is that who C.J. is?

Yes.

o O »

Would you have recognized C.J. if you saw a picture of him?
A Yes, I do.

Dkt. 29-4, at 61-65; see also Dkt. 29-5, at 2-4 (State’s Exhs 6, 7). Mr. Drake then presented two
photographs to Ms. Chidester. Dkt. 29-4, at 65. She identified the perSon in both ehotographs as
Mr. Fouts and agreed with Mr. Drake’s assessment that Mr. Fouts and Robinson d(; not “look .
anything alike.” Id. at 65-66; see also Dkt. 29-5, at 9-10 (State’s Exhs. 8, 9). After Mr. Drake
complefed his cross-exernination of Ms. Chidester, rhe defense restedi Dkt 2§-4, at 67. | Mr Drake
then “ask[ed] to introduce State’s 6 which is [Ms. Chidester’s] letter and State’s 7 which is the
document the court had earlier,” and the trial court admitted both exhibits. Id.

| During the instructions conference, trial counsel did not request an instruction on the
defense of alibi or an instruction on any lesser included offenses. 'Dkt. 29-4, at 68-73. As

previously stated, the jury found Robinson guilty of first-degree burglary, after former conviction
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of two or ,mpre felonies, and recgfnmended a 2‘3‘-year> p_n'sgn_ sentence an_d a $5QO fine, and t_he ltfial
court se_:ptgnqed Robinéon accordingly. Dkt. 29-7, O.R,, at 66—67; Dk;. 29-6, Tr. Sentencing Hr’g,
as B

- C Analysis
| L C:l.ai_m.(')ne; insufﬁcignt evidence
. A?F.B:obin_s-on: first claims the State deprived him of his Fourteenth Amendment right to due
process because it did not péoye, beyond a;easpnabl&; dQubt,.‘ every eésential element necessary to
support_his first-degrge burglary conviction. Dkt. 1, at 3; Dkt. 3, at 12-15. As he did on direct
appeal, R_Qbin_s_on specif_i_cally alleges the State did not prove that he intended to commit larceny
mgg,llg_hmke into the Whit¢§’ hovu'sc;.. Dkt. 3, at 12—16; Dkt. 28-2, at 16-21.
“[TIhe Due Process C_lausé of the Fourteenth Amendment protects a defendant in a qﬁnﬁnal
© case against conviction :_‘Ye)gc_ept upon proof beyond a reasonable doubt of every falq_t: necessary to
gon.st.itut.e the crime wi.th‘,which hf; is charge;d_.”’ Jackson v. Virginia, 443 U.S. 307, 315 ( 197_9)
(qﬁoting In re Winship, 397 U.S. 358, 364 (1970)). When a criminal defendant challenges the
sufficiency of the evidence on direct appeal, the reviewing court must consider the evidence
presented at trial in the light most favorable to the State and determine whether “any rational trier
of fact could have found the essential elements of the cﬁme beyond a reasonable doubt..” Id. at
319 (-efnﬁhasis 1n éﬁginalj. . o o - |
: AppIying the Jackson standard, the OCCA rejected Robinson"’s 'cvlai;n. | ',l;ﬁe OCCA
understood his claim as alleging the-evidence failed to establish intent to commit latceny and
stated, w1thout _d@scp_ssir;g the eyidence? “Vi:ev{/ing" ."the‘evidence 1n the light most fgvo:ab_le to the
State, any ratioﬁal trier of féct coulci haveifound the essential elements of First-Degree Burglary

beyond a reasonable doubt.” Dkt. 28-1, at 2. Robinson contends the OCCA *unreasonably

.22
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a‘pplied’j .JaAc‘k;on and unregscnably determined the factsl b.ecau;se, even viewing tne factc in the
Sta.lte’s' favor “there is nc evidenc.e of“ intent to comrnit any crime otner than emicdemeancr.” Dkt
3 .et 15 Harvanek contends § 2254(d) bars rehef because the OCCA’S decwlon is not ccntrdry to
Jackson and is legally and factually reasonable Dkt 28 at 13- 19

A The Court agrees that §2254(d) bars rehef To sustain vavconv1ct10n for frrct degree
burglary, as charged in this case, the State had to prove, beyond a reasonable doubt, that Robinson
( 1) broke into 'altnd (2) entered (3) a dwelhng(4) of ‘a'nother (5)‘ Wilen ahumanwas present (6)w1th :
the 1ntent to' commit larceny Okla Stat tit. 21, § 1431 (7011) Dkt 29-7, O. R at 42 45 46.16-
As presented on direct appeal and as reasserted in this proceedrng, Robmson S sufficlency
challenge rests on the absence of direct evidence of his intent. But “‘[iJntent’ may be proven via
circumstantial evidence; in fact, it is rarely established by other means.” United States v. Nguyen,
431 F.3d 1170, 1175 (10th Cir. 2005). It was objectively reasonable for the OCCA to conclude
that the State presented sufficient circumstantial evidence for any rational juror to conclude,
beyond'a. 'reasonable donbt, that Robinson intended to commit larceny when he broke into the
Whites’ house. Ms. White testified she was home alone and that no cars were.parked in the
driveway when Robinson kicked in the back door and entered the laundry rco.rn;. Dket. :29;3, Tr.
Trial vol. 1, 195-206. Ms. White testified she had never met Robinson, he seemed surpri‘sed" to ‘see
her when she confronted him in the laundry room, and he ran out of the hcuse without talqng any
items. Id. There was no evidence that Robinsdn lharrned, or even th.reatened to.‘hérrn, Ms'v. ‘White.
Dkis. 29-3, 29-4. Viewing the evidence in the State’s favor, any rational juror could have

conclnded’, beyond a reasonable dodbt, that Robinson broke into the Whites’ house—a house that

16 Under Oklahoma law, larceny is (1) taking, (2) cairying away, (3) personal property, (4)
of another, (5) of value, (6) by fraud/stealth (7) w1th intent to depnve another permanentlv Okla
Stat. tit. 21, § 1701 (2011). : .
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from the outside appear_ed to he unoccupied—with the intent to cpmrnit larceny_lbu‘t that his
unexpected, eneounter .v.vith'_Ms. White .prevented.him fro_’m‘committing that crime. See, e.g.,
Dewberry v. Patton, 672 F. App’x.821, 823-24 (10th Cir. 2016) (eqncluding district eodrtpr_.epe_r.ly
denied‘l habeas relief__as to,petitionerfs_ elaim that:thevstate failed to prove intent to commit larceny
when ev1dence estabhshed that pet1t1one1 and co- defendant burgiarlzed a warehouse but left
empty handed” after trlggermg an audlble alarm system) Dockms V. Hmes 374 F. 3d 935 393—
' 40(10th Cir. 2004) (considering challenge to the sufficiency of 'ev1den‘ce of “1ntent to steal” to
snppot’t-.s_eeqnd degree burglary Ivclonvi_cti‘on under _Oldahor_na-law, finding that “[w]heth_er the
eyid.enee—and any reasonable' inferences that might be _drawn from it—was_suffieient to convi_nce a
rationali juror beyond a reasq_nable doubt that [the habeas petitioner] had the requisite intent to steal
is a close question,” and teasoning that even 1f the OCCA'’s decision under Jackson was
“incorrect,” “the reasqnableness of the OCCA’s judgment [was not] fairly debatable”).
»l_Belcanse the OCCA A_reas;._onably applied Jackson and reasonably de_terrnined _the facts
relevant to this claim, § 2254(d) bars relief and the Court denies the petition as to claim one.
2. Claim two: judicial bias/judicial intervention
Next, Robinson clairas he was denied his Fourteenth Amendment right to due process -
because the trial judge demonstrated bias when “the judge departed from his role as a neutral jurist ]
and assumed the duty of the prosecutor” by independently obtaining a document from the
Washington County Jail showing that Ms. Chidester was detained at the jail until 1:35 p.m. on the
day of the burglary and by providing that document to the prosecutor who then used the document
to discredit Ms. Chidester’s testimony. Dkt. '»'1’,;at 4;‘Dkt“. 3 at 16-21.
“Due process guarantees ‘an absence of actual bias’ on the nart Of a judge.” Williams v.

Pennsylvania, 579 U.S. 1, 8 (2016) (quoting In re Murchison, 349 U.S. 133, 136 (1955))); see also
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Bracy.v. Gramley, 520 U.S. 899, 90_4-05 (1997)_ (e)gnlaining tha_; the Fcurteenth_ Arnend_r_nent’.s. Due
Process Clause “establishes a consntunonal floor” that © requ1res a ‘fair trial in a fair tribunal’ . |
before a Judge with no actual b1as against the defendant or interest 1n the outcome of hlS pemcular
case” (quotlng Withrow.v. Larkzn 421 U. S 35 46 (1975))); Arzzona v. F ulmmante 499 U S. 279
309-10 (1991) (noting that “[t]he entire conduct of the trial from beglnnmg to end is obviously
affected .. by the presence on the bench of a Judge who is not 1mpart1al”)
| Robmson clalmed on dlrect appeal that the trial judge depnved him cf 'hIS nght tc a fair
trial before an unblased Judge as guaranteed by the Oklahoma Constitution and state court
dec131ons interpreting the same, by ° 1nvest1ganng” Ms. Chldester ‘and obtaining ev1dence w1th
which to impeach [her].” Dkt. 28-2, at 22-29. Robinson alleged that State’s Exhibit 7, Ms.
© Chidester’s jail fecords, had been sent to the trial jlidge;s fax number and argued,"‘While the
' irnpeachrnent of Ms. Chidester by the prosecution would have been nroper had it been born of the
State’s own investigative efforts, it was not proper for the court to seek out such information and
'pi;ovide it to the State for its use.” Id. at 26-29. |
| Relying prirné.rﬂy on state law and reviewing this.claim under itc plain—erfor standard, the
OCCA rejected Robinson’s claim for several reasons. First, the OCCA reasoned that “the recor_d
is silent as to how the trial court became aware of the information contained in Chidester’s jail
records"’ because “[t]rial counsel did not make a record on this issue.” Dkt. 28-1, at 3. Second;
the OCCA reasoned that, “[a]t best, the record shows the trial court questioned Chidester outside
thepreéencc of the jury. concemning whether she had committed neﬁury on direct cxannnation.”
Id at4. On this point, the OCCA aclcnc@'ledged that a trial court’s qn'estion'ing'. of a witness
reg'éidin'g' ‘potential peljnry could, undér some circumstances, violate a defendanf’s..ng:hf to due

process. Id. (citinig Webb v. Texas, 409 U.S. 95,98 (1972)). But the OCCA reasoned that “the
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trial court’s rn camera questioning of Ms. AChidester certainly didhot” d_issuade Ms. Chidester from
testtfymg because she resumed‘ the Witness starid' for crOss-examinatioh durirrg which she
mamtatned the truth of her ea111er testlmony ? Ia’ Thlrd the OCCA noted that Robmsons “real
complar'nt is that the prdsecutor utrlized the Jarl record 1nfo_'rmat1on to r.mpeach Chtdester.” Dkt.
28-1, at 4. The OCCA then 1easoned |

The trial court 8 pu*pose n dlsclosmU 'this information to the partles and in
questioning Chidester about it during the in camera hearing, was two-fold. First, a
"witness may not testify to any matter unless he or she has personal knowledge of
the matter. .12 O.S. 2011, § 2602. If, as the jail records suggested, Chidester was

in custody at the time of the burglary, then she had no personal knowledge of
~ anything going on in the victim’s neighborhood and was not a competent witness
" in the case. The trial court approprlately questroned Chidester about her precise
. whereabouts at the time of the burglary in light of the jail records to determine
whether she in fact was a competent witness who could provide relevant testrmony

More 1mportant1y, however, Oklahoma law demands the trial court “shall
exercise control over the manner and order of interrogating witnesses and
presenting evidence so as to . . . [m]ake the interrogation and presentation effective
for the dscertainment of the truth[ I’ 12°0.8. 2011, § 2611(A)(1). Once the trial
judge became aware of the information from Chidester’s trial records, he did not
abuse his drscretlon by 1nqu1r1nc of Chidester whether her testimony on direct
examination was false. In essence, the trial court sought to ascertain whether
Chidester was perpetrating a fraud on the court.

Id. .at 4-5 (ellipses and alterations in original). Based on this reasoning, the OCCA concluded that
“the trial court did not abuse its discretion with the tnquiry of Chidester, advising.her of the jail
records in hght of her palpaole perjury ” Id. at 5. Fourth, the OCCA reasoned that the fact that
“the prosecutor used the Jall record 1nforrnat10n to 1mpeach Chldester does not amount to plam
error attnbutable to the tr1al eourt ” Id. at$. The OCCA stated |

Assummg arguendo- the prosecutor was not already in possession of this
‘information (the record is also silent on this point), no plain error arises because the -
trial court did nothing more than carry out its lawful duties in overseeing
[Robinson’s] trial.- [Robinson] fails to establish -actual bias in the court’s handling
of his trial by showing the court took actions that “were improper or unfair to him.”
Brumfield v. State, 2007 OK CR 10, {30, 155 P.3d 826, 838. That is especially so
considering Chidester took the stand and maintained the truth of her version of
events.
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Robinson | contends the OCCA’s decision -is contrary to or inyolyed an. ume{tsonable
application of Fulminante and is based on an unreasona_ole detenntn_etion. of the f,actsbeceuse the
evidence presented to the OCCA “showed that.the judge was biased and intentionally weited until
after the defense direct examination in an attempt to ambush [Robinson] and harm him in the eyes
of the j Jury ? Dkt 3, at 20-21.17 Harvanek urges the Court to deny rehef for two reasons Fn‘st ‘
Harvanek contends Robinson procedurally defaulted claim two because ROblIlSOIl rehed on state
law to support the judicial bias claarn he presented to the OCCA Dkt 28, at 28- 29 Second

| Hax vanek contends that even if Robmson fairly presented a federal clann to thc OCCA § 2254(d) |
bars relief because clearly established federal law requires a showing of actual bias and the OCCA
reasonably determined that Robinson did not establish actual bias. /d. at 31-37.

Pretiminarily, the Court agrees with Harvanek that Robinson did not cite any federal law
in his state appellate brief to support his judicial bias claim. Dkt. 28:2, at 2'.2-29. Ordinarily, this )
would result in 2 procedural default of a federal claim. See P‘re'ndérgasr\'z‘. Clements, 699 F.3d
1182, 1184 (2012) (noting that a habeas petitioner must present a federal claim in state court “in a
manner sufficient to put the {state] court[] on notice of the federal coastitutional claim”); Bland . _
Sirmons, 459 F.3d 999, 1011 (10th Cir. 2006) (explaining that a habeas petitioner does not fairly

present a federal claim in state court by merely “presenting all the facts necessary to support the

17 Robinson also alleges the OCCA should not have presumed his trial judge, Curtis
DeLapp (who later resigned), was impartial given that “the judge’s atrocious conduct in numerous -
cases has [been] proven.” Dkt. 3, at 21. As Harvanek contends, this Court cannot consider this
argument because Robinson did not present it, or any evidence to support it, to the: OCCA, and.
Robinson acknowledges that this argument is based on events that occurred after the OCCA issued
its decision.. Dkt. 28, at 30-31; Dkt. 1, at 4; see Cullen v. Pinholster, 563 U.S. 170, 182 (2011)
(noting that when § 2254(d) applies, a habeas court’s rewew “focuses on what a state court knew
and did”). ‘ S - .
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f_ederalclaim It»,o the SFa-Fe court o articulating a sornewhat sirnilar state—law cla_im”). But here, the
OCCA thoroughly addressed Robinson’s clairn and at least in, part understood that his claim
1mpncatr=d h13 federal const1tut10nal nght to due prOcess The Court thus fmds it appropnate to
presume the OCCA adJudrcated the rnents of Robmson 8 federal clarrn and further f1nds that
§ 2254(d) 1nforrns th1s Courc S analysrs of clmrn two. See Rlchter 562 U. S at 98 99 (notmg that
AEDPA S deferentlal framework apphes even 1f state court srlently adJud1cates a federal clalm)
Nonetheless the Court concludes that §2254(d) bars rel1ef As Just stated Robmson

asserts the OCCA’s declsron is contrary to or based on an unreasonable appllcatron of F ulrnmante.
Dkt 3, at 20-21.  But the Fulminante Court ‘rnentionedﬂ judicial blas ln the context of discusslng
examples of _structural errors, not in analyzing a judicial bias claim. Fulminante, 499 U.S. at 294: ,
95. So Fulminante would not have informed the OCCA’s analysis of a federal claim alleging
judicialhias‘ A Haryanelc cites cases that focus on when due process requires a trial judge to recuse
from acase and assert° that lea11y establrshed federal law requ1res a showmg of ‘actual _‘bias,:.’ i.e‘. s
a showmg that the trial Judge should have recused based on “a direct, personal, substantial
pecuniary interest in reaching a conclusion against [the defendant] in his case,” or requires a
showing that the trial court was “overzealous” in questioning a witness or the defendant. Dkt. 28,
at 32-36. Neither party, however, identifies clearly established federal law that governs the core
of‘: Robinson’s ‘complai_nt u/hich, as the. Court. understands it, asserts that the trjal court
impermissibly.intervened in.the trial on the State’s behalf by obtaining evidence that the prosecutor
used to discredj_t Ms. Chidester’s testimony. And the Court's independent search of the law shows
that federal_l_aw¢-.on this issue;is murky, not clearly established.

+ Decades ago, the United States Court of Appeals for the Second Circuit described “the

standards to be applied when a federal habeas court is asked to determine whether the conduct of

28



, Case 4:20-cv;00.0‘86-GKF-CDL Document 38 Filed in USDC ND/OK on 03/17/2023 ‘Page 29

a state court trial judge has denied-a crirninal'defendant the constitutionally mandated. measure of
faimess” as “ill-defined.” Johnson v. Scully; 727 F.2d 222,226 (2d Cir. 1984).-The Second.Circuit
explained: . = .. o A C R
A trial judge’s intervention in the conduct of a criminal trial would have to reach a -
significant extent and be adverse to the defendant to a substantial degree before the

risk of either impaired functioning of the jury or lack of the appearance of a neutral
judge conducting a fair trial exceeded const1tut10na1 limits.

" J'ohnson 727 F.2d at 226 (quotmg Daye V. Atz‘ y Gen 712 F.2d 1566 1572-(2d Cir. 1983)) see
also Brinlee v. Crzsp, 608 F.2d 839 853 (10th Cir. 1979) (notmg that “a trial judge should never

.evince the att1tude of an advocate,” but explalmn:g that ‘[u]nless they amount to constltutlonaL
violations, prejudicial comments and conduct by a judge in a criminal trial are not proper subjects
for collateral attack on a conv1ct10n”) Unzted States V. Pmkey, 548 F.2d 305, 308 -10 (10th Clr
1977) (discussing judicial conduct and courtroom rnanagernent techmques that ordmanlv do not
violate due process). To the extent the Supreme Court has considered due process implicationslof
judicial comments or conduct, those-decisions generaliy “arose under [the _Sunreme] Court’s
supervisot'y power over federal courts; they set no clearly established censtituttonel Hmits under
AEDPA.” Wong v. Smith, 562 U.S. 1021, 131 S. Ct. 10, 12 (2010) (Alito, J., dissenting from
denial of certiorari). In one of thosecases involving the Supreme Court’s supervisory pdwer over
federal courts, the Supreme Court determined that a federal defendant was deprived of due process
when the trial judge expressed to the jury his opinieh “that every ‘sing'le word that [defendent] said,
exeeut when he agféed with the Governrnent’s testimony, was a lie.” Quereia' v. United States,
289 U.S. 466, 468 (1933). The Quercia Court reasoned that the thial judge’é instructions to the
ju'ry that the judg’e’é epinion"was “not binding” did not cure the prejudlce created by the Judge S
opinion ‘because “the judge put his own expenence with all the wei ght that could be attached to

it, 1n the scalé against the accused,” not based on the judge’s surnmation of the evidence presented
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at trial, but based on the Judge’s personal view the defendant’s action of “wip[ing] hié hands during
his testi{pony_” was indicatiye of lying. 239 U.s. ét 468-72.

In Pinkey, ti'le 'UnAité.d'State:s Cfo:qrt‘ of 'Abpegls for the Tenth Cir‘c':uit"co.nsidered a guestion
more 111;(7.91, ‘t_he":éﬁé?éfe_sentéd‘fherfc, :bu"t that case also involved the circuit court’s super_yi'sox& power
over a ff'z.dé‘rjafl“di_str:ik:t :t:bur‘t:l T hei".fédé:ral 'cll'e:‘f:en'cfiant 1n _-that ca§e,‘ Iwho represented himsglf at trial,
alleged, in part, th;_i{:thé trial j;dgédenied him a fair trial “by having suggested to the United States
Attﬂgmey‘ (9‘1.t of _'the,pres‘en:vge of the jury) that thq ._h'c.mdwri_tte;n sugge‘s,t'ed vtoir di;e gu_e:stiqn§
prepared by [the dgf.endanft]\_“ should be furnished to the Government’s handwriti_ng expert for
handwriting _analyéis’_,’ after txe expert witness had already identified several exhibits as depicting
the defendant’s handwriting. Pinkey, 548 F.2d at 307."® In addressing this claim, the Tenth '
Circuit, ‘in part, cited the following passage from Quercia:

In a tral :by_‘_jur_y in a federal court, the judge is. not a mere moderator, but is the. . . .

-governor- of .the -trial for the purpose -of -assuring its proper conduct.and of-

. deterruining questions of law. Herron v. Southern Pacific Co.,283 U.5:91,95,51 . -
. S. Ct. 383, 75 L. Ed;-857. In charging the jury, the trial judge is not limited to

.. instructions of an abstract sort. It is within his province, whenever he thinks it
necessary, to assist the jury in arriving at a just conclusion by explaining and
commenting upon the evidence, by drawing their attention to the parts of it which
he thinks important; and he may express his opinion upon the facts, provided he

makes it clear to the jury that all matters of fact are submitted to their determination.

Pinkey, 548 F.3d at 309 (quoting Quercia, 289 U.S. at 469). The Tenth Circuit also drew similar
principles about permissible judicial conduct from its own decisions. Summarizing thosé

principles, the Tenth Circuit stated,

'8 The defendant in Pinkey was tried and found guilty of using the United States mails to
perpetrate a scheme to defraud and obtain money, in violation of 18 U.S.C. §1341, while he was
incarcerated in Colorado, and the Government introduced at trial several letters the defendant
mailed from prison seeking :noney from widows for debts he claimed were owed to him by their
deceased husbands. Pinkey, 548 F.2d at 306-07.
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In the administration of the criminal justice system, the trial judge has the
. obligation of safeguarding the rights of the accused while at the .same time .
protecting the interests of society. The adversary nature of criminal proceedings )
- does not. prohibit the trial Judge from taking proper steps to aid and assist the jury
" in the truth finding quest leading to the proper determination of guilt or innocence.
. In the promotion of this goal, the trial judge has an obligation,.on his own initiative,
at proper times and in a dignified, and impartial manner, to ‘inject certain matters
into the trial which he deems important in the search for truth.

'Pmkey, 548 F. 3d at 308 The Tenth C1rcu1t also recogmzed that a tnal Judge “has the nght to
| participate in eliciting the truth” but must “be careful not to become an advocate for any of the
parties.” Id. at 309 (qucting Ayash v. United States, 352 F.2d 1009 (10th Cir. 1965)); see. also
Fischer v. United States, '212 F.2d 441, 444 (10th Cir. 1954) (rejecting federal dafendant’s
contention that the trial court advocated on the Gerrnment’s behalf when the court “cﬁrected the
District Attorney to pursue a line of questiqning to ‘find out where, and when, and under what
circumstances’ an incident occurred” and reasoning that one function of the tnal court “is to see
that all relevant facts are bfought intelligibly to the attention of the jury and [the court] may
intervene in the conduct of the trial for this purpose™). Ultimately, the Tenth Circuit conéluded in'
Pinkey that the trial couff did not abuse its discretion by allegedly advocating on the Government’s
‘behalf when it suggested, outside the presencé of the jury, that the Govemnment’s attorney sh'o-uld
provide the defendant’s handwritten questions to the Government's’ h'anAdwﬁting expert for _
analysis. Id. at 307-10. The Tenth Circuit also nofed as.relevant that the defendant in Pirkey aid
not “object to the trial court’s dction in reg‘ard to the'court’s‘ sug'gestioﬁ that the Govemnment
conduct further examination of its handwriting expert.” Id. at 310.

Based on the foregoing, and for three reaéons, this Court concludes Athaf§ 2254(d).bars
relief as to claim two. First, as juét discussed, there does not appear to be any Suprefne Court
pfécedent clearly éStabliShihg when or “\a/hether the conduct of a sta:t?ei court trial judgc'ha's denied

a crifninal defendant the constitutionally mandated measure of fairmess” that the Due Process
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Clapsg ;demand.s. Johnson, 727 F2d aif 226 As a result, Robinson cannot show, under
§ 2254(d)(1), that the OCCA’s decision on his due process claim either is contrary to or based on
an unrgésongb_lg gpplic‘:atiopm_o_f clearly established federal law. |
: Second, to the ;xtent_the Supreme Cqurt’s decision in _Que_rcia.c,(.)uld be considered clearly
es'lt'a,blrisk_lg'c_l federal law on the isspe of when jpdicjal iﬁgerventio_n by avstatptplrial judge may violate
due process, theOCCAs de01s1on is neither contrary to nor based on an unreasonable application
of Quercia. As .previously stflted,_ Quercia acknowledges _that a grial judge may “assis§ the ju_;y 1n
arﬂvin_g at a just ?:oln_ciusion by explaining and qomrpgnting on _the.e.;yidence” and “by drawing
their attgntiqn fo the parts Qf it he thinks_ifn'portant.”' 289 U.S.. at 469. And heré, the. trial judge
‘d‘id not go this far. Rather, like the trial judge in Pinkey, the trial jAudge. here suggested to the
prosecutor, outsid_e the jury’s presence, that certain evidepce might aid the jury in a_sceﬁaining the
trutlg. And, likeﬂ: Fh__f_: _d_yeﬁ_fendar;_t‘in. Pinkey,‘Rob‘inson. did pot ij_e;ct to the tnal judge’s intervention.
Thus, § 2254(d)(1) ba_rs re_lie__:_f: |
Third, Robinson has not shown, under § 2254(d)(2), that the OCCA’s decision rests on an
unreasonable determination of the facts. Significantly, after noting that the record was not
sufficiently developed to determine “how the tﬁal court became aware” of Ms. Chidester’s jail
records, D}(F._Z_S—l,_ at 3, the OCCA ultimately adopted Robinson’s view of the facts—by assuming
that the trial court thairied and alerted the proé_ecutor,to.the _]all f,'ecordsj——_an'd de.ter‘rnﬁ;'é.d even on
those assumed facts that Robinson failed to show “.écftu’al bias” or V'vthat the trial j'u'dg;:’s'act_iqns
“were improper or unfair.” Dkt. 28-1, at 3-6. Because this conclusion rests on an understanding
of the .factual-landséape as Robinson would have it, he.cannot show that the OCCA’s decision rests
on an unreasonable determination of the facts. Thus, § 2254(d)(2) bars relief. |

For these reasons, the Court denies the petition as to claim two.
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- 3. Claim three: lesser-included-offense instriiction

I his third-claim, Robinson contends the trial court violatéd his Fourteentti Améndment
right to due process when the trial court did not instruct-the jury on'ifie lesser included off;e'_ﬁée_"ef
breaking and entering without permission, under Okla. Stat. tit. 21, § 1438(B), ‘4 misdemeanor.
Dkt. 1, at 5; Dkt. 3, at 21-25. Robinsorl admits that trial counsel did not request this instruction

. but argues that had the trial court fulfilled,its o'\;vﬁ ebligation to properly -inst,ruvct:.the_ju-ry, the jury -
could have found him guilty of the lesser offense and acqu1tted him of first-degree burglary glven'
the vtze'lkness of the State S ev1dence that he mtended to commlt larceny when he broke 1nto the
‘WhltCS house. Dkt. 3, at 22-24. | -

Applying state law, the OCCA tlenied relief, reasoning that Robinson was “not entitled to
a jury-instruction on any lesser-included offense” because he “ﬁfecletimed his innocence in
defending this case by presenting an alibi defense at the jufy trial.” Id.; see Harney v. State, 256
P.3d 1002, 1005-06 (Okla. Crim. App. 2011) (“This Court has long recognized the rule of law that
a defelldant is not entitled to instructions on any lesser included offense when he defehds' agaihet
the charge by proclaiming his inqocence.”).

Robinson contends the OCCA’s' decision is contrary to or based on an unreasonable
application of Keeble v, United States, 412 U.S. 205 (1973), and Mathews v. United States, 485
US. 58 (1988). Dkt. 3, at 25. ‘He further conténds the OCCA’s decision is based on an
uhfeasonable' facttlal deternlination, arguing that because he did not testify at trial, he did not
proclaim his inn‘ocenee. Dkt 3, at 25. H:irva'nek contends that § 2254(dj bars relief because there
is no clearly established federal law that requires a state trial court to instrict a jury on lesser
lr;cluded offenses in a noncapltel case and beealise. the OCCA reasenably &eter'rnined:‘tlie.‘fects

necessary to adjudicate this claim. Dkt 28, at 37-39.
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o For two reasons, the goun denies claiin two. First, as Harvanek contends,ARobinson cannot
show that the .OCCA s decrsmn is either contrary to or based on an unreasonable apphcation of
clearly estabhshed federal law The Tenth Circuit has repeatedly held that there is no. clearly
establis{hed_federal_.layv requiring a state trial court to instruct the jury on lesser included offen_ses
in a noneapital case. See, eg:, Dewberry, 672 F. App’'x at 823 (concluding that hah_eas petitioner
“failed to assert a cognizable claim for habeas relief” when petitioner argued the trial court violated
his n'ght_ to due process by feuhng to mstruct the jury on the lesser included offense of hreakin_g
and entering:beeau_se.‘_‘there isno federai constitutional right to a lesser included offense instruction
in a non-eapital ease”); Doekirzs, 374 F.3d at.93_2-3 (rejecting habeas petitioner’s request for_a
certificate of appealability as to ci,aim that a state “trial court improperly refused defense counsel’s
request for a jury instruction on the lesser included offense of breaking and entering‘vt_/ithout
permission bee}au'se “[t]he S_ugrerrie Court has never recognized a federal constjtutional nghtto a
lesser i{ncluded offense instrut:tion in non-capital cases”), Lujan V. Tansy, 2F.3d 103_1,. 1036,.(.1..0.th
Cir. 1993) (explaining that “a petitioner in a non-capital case is not entitled to habeas relief for
failuie to give a lesser-included offense instruction even if in [the federal court’s] view there was
sufficient evidence to warrant the giving of an instruction on a lesser included offense”).

. And, contrary to Robinson’s argument neither Keeble nor Mathews clearly establish that
the Constltution requ1res a state tr1a1 court to give an unrequested lesser 1ncluded offen\se
instiuction in a noncap.ital case. In Keeble the Suprerne Court held “that where an Indian 18
proseeuted in. federal court under the provrsions of the [MaJ or Crimes] Act, the Act does not require .
that he be deprived-of the‘ protection afforded by an instruction on a 1esser 1ncluﬂded offen_se,
assuming of course that the evidence warrants such an instruction.” 412 U.S. at él14. Citiné

Federal Rule of Criminal Procedure 31(c) and its own decisions reviewing convictions of federal
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defendants, the Keeble Court reasoned, “Although the lesser included offense doctrine developed
at éémmbn‘ law to assist the prosecution in’ cas:es;:‘where the evidence failed to "éetabliéh some
element of the offense originally charged, it is now 'beyona“dispiite"tflﬁt' the defendant is entitled fo
an instruction on a lesser included offense if the evidence would permit a jury rationally to find
him guilty of the lesser offense and acquit him of the greater.” Keeble, 412 U.S. at 208 (foofnotes
omitted). -The Mathews Court stated, “[als éngelneral'proposition 'a'defendant'i's entitled to.an
1nstruct1on as to any recognlzed defense for which there exists ev1dence sufflclent fora reasonable
Ju;y .to flﬁd 1ﬁ' his favor and mted Keeble for the proposmon that ‘[a] parallel .rule has been
‘l :.api)lied in the context of a lesser 1ncluded'offe‘nse 1nstruct10n.” 485 U.S. at 63. The Mathews
Court ultimately held “that even if the defendant denies one or more elements of the crime, he is
entitled to an entrapment instruction whenever there is sufficient evidence frorh which a reasoeéble
jury could flnd entraprnent ” 485 U.S. at 62. S10mﬁcantly though, ‘both Keeble and Mathews
reached the Supreme Court through the direct review process And neither case clearly estabhshes _
a constitutional rule that would apply in the habeas context. See Winston v. Kelley, 624 F. Supp. '
2d 478, 507-08 (W.D. Va. 2008) (diécussiﬁg Keeble and Beck v. Aiabama, 447 U.S. 625 (1980),
and eoricluding that “[f]he Supreme Court has never indicated that Keeble embodies a
constitutional pﬁnciple that is applicable to the states. Therefore, it is not a soﬁrce of clearly
established federal law fof purposes of federal habeas review”), vacated in pﬁrt on other grouﬁds,
592 F.3d 535 (4th Cir. 2010); Jackson v. Mullin, 46 F. App’x 605, 609 (10th Cir. 2002) (stating
that Mathews “held ‘{a]s a general pfopoeition a defendant is entitled to an ihstrﬁctioﬁ.ds'.ito any
feeoéniied defensé for which there exists evidence sufficient for a reasonable jury to find in hi's
favef,”’ Bl:lt reasening that holding did not control in a federal habeas case because the Maihéws

decision “was not based on the Constitution or federal habeas corpus principles. Rather, it was
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based on federal common 1aw and rules and the Supreme Court’s supervisory power over direct
appeals”) 19 Based on the fo'eoomg, § 2254(d)(1) bars relief.

Second Robmson contends the OCCA’s dec151on is based on an unreasonable
deternunation _of the facts because the OCCA found that he Aproclann_e_d his 1nnocence” atvtnal and
presented an alibi defense but the record shows that he did not testify at trial and that the jury was
not given an alibi instruction. Dkt. 3, at 25. To be sure, Robinson did not tesrify at trial and
proclaim hisiov&ulinnocence;at tnal But Robinson did pr_esent‘evidence at rrial to support his clairn
that he "dvid" not burglaﬁze the Wni'tes’ house. because, 'according' to his witnesses, be sy.as ar'horne
all day"rnstaliing a \;vindo'w air conditioning unit_wben the Whites"house was burgl_"a‘rized.. Dkt
29—4 A géncfi-any'-.' Thu.s‘ 1t Wa"s' not factually unreasonabie ‘for the OCCA to determine that Rbbinson
prodarrr*ed h1s 1nnocence by presentmg an alibi defense even though he did not testrfy See
é.g, Cémpbell . State, 640 224 1364, 1366 (OKla. Cim: App, 1982) ejeting appellant’s claim
thattnal court erred mdenyrng ir:eq.ue'_sted.rns’tr‘uc'tion“on the lesser included offense of breaking
and entering and reasoning, “This Court has long held that an instruction on a lesser included

offense need only be given when there is evidence that tends to prove the lesser included offense

19 More recently, the Tenth Circuit seemingly suggested that Mathews may apply in the -

habeas context. Se¢ Powell v. Farris, No. 22-6067, 2023 WL 1872578, at *3-4 (10th Cir. Feb. 10,
2023) (unpubhshed) (citing Mathews for the proposition that “[a] defendant is entitled to an
instruction.on 'his theory of the case if the theory is legally cognizable and there is evidence upon
which the jury could rationally find for the defendant,” and concluding that “[t]he OCCA did not
unreasonably apply federal law by concluding that [a federal habeas petitioner] was not entitled to
have the jury instructed on his defense theory”). If the Mathews decision does not control in a
federal ‘habeas case; as the Tenth Circuit reasoned in Jackson, it is unclear why the Tenth Circuit
identified Mathews as clearly established federal law in Powell. In any event, even assuming
Mathews has some application ina federal habeas case, the issue'in Mathews was the denial of a
requested instruction on a theory of defense. 485 U.S. at 62. Here, the issue is the omission of a
lesser included offense instruction, and Dockins and Dewberry are directly on point and preclude
a grant of habeas relief as to claim three.
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was eomrnitted In the case at bar, the applellan‘t s defense which \;vaslahbi did not .sullggest any
lesser 1ncludedl offenses.” (1nternal citations omitted)) Because the (.)CC/‘XY s decis1on is based on
an obJeetively reasonable determmation of the facts § 2254(d)(2) also bars relref S
| For these reasons,~ th'e Court den1es the petition as to cla1m three.
4, Claim four: ineffective assistance of trial counsel

N‘e’xt,‘Rohin‘son claims trial courisel -nrov.ided Veonstitutionally' ineffective assistance,‘ in
v1olat10n of h1s Sixth Amendment right to the effective assistance of counsel Dkt 1, at 6

The Sixth Amendment guarantees criminal defendants the nght to the effectlve assrstance
of .counsel U.S. Const. amend. VI Strzckland 2 Washmgton 466 U.S. 668 686 (1084) A
defendant alleging counsel’s representation was constitutionally inadequate must show deficient -
performance' and resulting prejudice. ’Striekland, 466 U.S. at 692. The defendant can demonstrate
deficient performance by showing that'“'counsel;s representation fell below an objeetive standard
of reas‘onablenesst” Id. at 688. But the Strickland standard is “highly deferential” because a
reviewing “court must indulge a strong presumption that counsel’s conduct falls within the wide
range of reasonable professional assistance.” Id. at 689. Significantly, “[a]n error by counsel,
even if nrofessionally unreasonable, does not warrant setting aside the judgment of a criminal
proceeding. if the error had no effect on the judgment.” Id. at 691. Thus, “any deficiencies in
counsel’s performanee ‘must be 'prej'udicial. to the defense in order to constitufe ineffectiv.e
assistance under the Constitution 7 Id. at 692. To establish Strieklaritl nrej udice, a defendant “must
show that there is a reasonable probability that, but for counsel’s unprofeSSional er’rors,th"é.result
of the pr:oceeding.wo’uld have been different. A reasonable provbability. is.a probahility suff1crent
o undermine confidence in the outcome.” Id. at 694 'In determining whether a defendant'has

established Strickland prejudice, “the [reviewing] court should be concerned with Whether, despite
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Dkt 3, at 26 He further .co"n"ter'ldsthe OCCA unreasonably aplalied Strickland’s prejudiee prong,
afgding,--“[h]ad eeunsetg,acted reasonably, the jury tyoﬁld not have heard infdrm'ationr,r_egarding
[Rgbin.son"s] pnor convictions, we_uld not have heard conflicting testimony concerning the defense
of alibi, would not have heard _Ch_idester"s ;impeaehfrte'nt, and would :ha'ye gotten an instruction fer
eit‘hepa.liei.ot'_le‘sser-i_rlcluded offense.” Id. at 32; ‘ I;Iaryan_ek ‘eqntends 'the.O‘C(::A. reas‘onablvy
app‘lied_.s;t_rjz'c-.lvcland wt;er; it_tegected Robinson’s cla_im; Dkt. 28, at 43-55. |
.. On federal 'hal‘),eas reyi:e\y;.a court must apply added deferenceﬂwh_en Teviewing a state
eourt’s, deeisiod ona .Strickldhd cﬁl"aim. See Shinn v..'Kc.zyer, 141 S. Ct. 517, 523 (2020) (“We haye
recogni;ed the ,spe.cilal_‘:i'mp.qrtance of the AEDPA framework in cases involving Srrtequ@d
claa'lps_;’)-, -This means .that a _f’ederal habeas court should not grant a writ of habeas= eprpus on a
Stricklct_nd claim if, among fairminded jurists, there is “ample room for reasonable disagreernent
about the byisorter’s ineffect%?ejassistaneefof-‘cedn_'sel claim.” Id.; see also Ri_chter., 562 U.S. at
105 (“The standa.rds created _;by.S{ricklana"apd § 2254(d) are both ‘highly deferential,’ and when
the two*apply in tandem, -rev'ie.w 1s ‘doubly’ s0.” (intemnal citations omitted)). Thus; “[w]hert
§ 2254(d) applies, the question is not whether counsel’s actions were reasonable. The question is
whether there is any reasonable argument that cotmsel satisfied Strickland’s deferential standard.”
chhrer 562 U.S. at 105. And, as to those pOI‘thI’lS of ROblIlSOl’l s claim that the OCCA did not
expllcltly address in 1ts decxsxon this Court “must determme what arguments or theones could
have suéported[] the state ceurt‘ S dec131on and thed 1t must ask. whether’ it is p0551ble falrmmded
Junsts could dlsagree that those atgumeats of theones‘ are 1ncons1stent with the holdmg of a p1"101
de0131on of [the Supreme Court] ” Richter, 562 U.S. at 102. o |
Applying these principles, the Court first considers whether there are reasonable argumernts

to support the OCCAs decision that trial counsel did not perform deficiently or prejudicially as to
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the allegatlons of meffectweness the OCCA d1d not expressly d1scuss The Court then. con51ders
the reasonableness of the OCCA’s de01s1on that even 1f trial counsel performed deflclentlyi as'to
his investigation and presentatlon' of Ms.,Chldester S _testlmony,q-Roblnson‘d__1d not establish
Strickland prejudice.
a. Allegations of ineffectiveness not disenssed by OCCA
R General'inéptitude:
Robmson alleges trial counsel demonstrated general 1nept1tude. when Cross ef(amining
B the State’s witnesses. Dkt 3 at 26 Spec1flcally, he alleges |
(1) the tnal court twice admonished counsel for trying to 1mpeach Ms. White with
prior testimony in an improper fashion and admonished counsel for attempting to

have Officer Diedrich read to the jury hearsay statements from his police report;
during cross-examination of Diedrich;

(2) trial counsel improperly attempted to question Offlcer DlCdl’lCh about‘v-
information from a police report he did not author; and ' '

(3) trial counsel nearly violated the terms of a motion in limine the trial court: . .
granted in Robinson’s favor before trial by asking Detective Mellen questions about
photographs of Robinson when the answers would have revealed that the phqtos

were taken when Roblnson prev1ously was 1ncarcerated in the Washmgton County

Jail.

Dkt. 3, at 26-27. As to this third point, Robinson :acknowledges that the prosecutor’s ti{nely
objection prevented Detective Mellen from testifying that RobinSon’s photograph was taken
during his previous incarceration. Dkt. 3, at 27. But Robinson notes that inforrnation about his
prior crirnin'al history was' later presented to the jury “by witnesses for the defense”_',' thereby
demonstrating that .“counsel olearly had not d_irected [those witnesses] to avoid rnention of [his]
prior criminal .history and incarceration_‘.” Id. Robinson 'contends_,ioounsel’s: defictencies as to
examining State witnesses and failing to ddequately prepare defense witnesses pfejudiCed him by

placing 'p"rej'udicial informzttion about his pﬁor crirninal history beforg the jury. Id.
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_':As Robinson contends, ‘counsel’s cross—examinatron of the State’s witnesses was not
ﬂawless But the Sixth Amendment demands only reasonably effecttve counsel not perfect
Counsel ” Burt V. Tttlow 571 U S 12, 24 (2013) see also Strzckland 466 U.S. at 689 (“In any
case pres‘entmg' an 1neffeetryen'ess claim, the _performance inquiry must}be whether counsel S
assistance was reasonable cons.idering all the circumstances.”). And there isa reasonable argument
to support the OCCA’s deterz‘nination_that trral _counsel did not perform de_ficiently or prejudicially
as to hlb crossfe‘rtaminationo_f Ms. Whlte For e‘narnple, -t.riﬁal counsel challenged the reliability of
Ms. Whltes .identifrc._ation of Rohi_nson hy eliciting testimony from Ms. White about her initial
descriptton_of Robinson as black or “hatf_ black,” eliciting testimony from Msr‘ Grayson about
Robrnson’s race (white) and his multrple tattoos, and emphasizing during closing argument that
M. _Whit_enot only mi_sidentified Robinson’s race but also failed to menti{on;in.an‘y of her

- descriptions Robinson’s tattos that would have been visible if he was wear’ingva sleeveless shirt.
Dkt. 29-3, Tr. Trial vol. 1, at 211-20; Dkt. 29-4, Tr. Trial vol. 2, at 85--87-'.

That said, the Court struggles to discern a reasonable argument to support the OCCA’s
view that trial counsel did not perform deficiently as to his cross-examination of Officer Diedrich
and Detective Mellen or as to his apparent failure to adequately advise defense witnesses to avoid
mentioning Robmson s prlor mcarceratlon H10hly summanzed Offlcer Diedrich testified on
drrectexamman on that he responded toa call from drspatch reportrng the burglary at.the Whrtes
house that he bneﬂy searched near the cemetery for a person f1tt1ng the descnptlon prov1ded to
h1m by the dlspatcher and that he observed damage to the back door when he spoke wrth Ms
Whrte Dkt 29 3 at 226 29 Tr1a1 counsel S Cross- exammatlon of Offrcer Diedrich, however
shows that trial counsel was confused about Diedrich’s role in the criminal investigation and that

counsel may not have understood which, if any, police reports Diedrich created regarding the
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burglary. Id. at 229-35. And, as Robmsoncontends, it was only the prosecutor’s timely objection

that prevented trial counsel from violating his own motion in limine by eliciting testimony from

Detective Mellen that would have revealed evidence of Robinson’s prior incarceration. The

following portion of the transcript,: that the OCCA. found 'unhe'c'é?s"sary' to éXpréSsl& consider,

illustrates this point:

Vo T SV o R e N e B e >>

"~ (By Mr. Conatser)  Mr. Mellen; let me show you, what has been previously

marked Exhibit 1. Do you see that?

. Yes. o

-~ You’ve seen that?

Yes.

No§v, let me show you what’s been marked Exhibit 5. '
Okay. |

Did you sﬁow' that to Ms. Wﬁite?

No.

Did you take that picture?

No.

Who took these pictures?

MR. DRAKE: Objection, Judge. We need to approach.

THE COURT: Sustained. Just ask him - - that’s not relevant about who
took the pictures. Ask another question.

MR. CONATSER: Well, I'd like to ask him about one of the pictures.
THE COURT: You can ask him.

(By Mr. Conatser) All right. With that in mind then let me show you this
picture then, officer. The picture of the sixth person there.

Uh-huh,

Where was that picture taken?
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THE COURT Approach please Lad1es and gentlemen of the jury; please
"'$0 to the jury room and we’ll get you in jist a moment.

Dkt. 29-3, at ,24'_2_-43'.,  After the jury was exciised, the prosecutor explained that all photos used in
the two exhibits depicting the six-person photo lineup were “‘taken either at the Washington County
J.ai,llor t_h_e__ 'B,‘art_lesy‘illel?olice Department” and stated that 1t was Mr. Conarser’_-s.chqice if lle wanted
that information in evidence but argued that introducing that evidence could cause a mistrial. -Dkt.
29-3, at 243-44, The trial court agree;i, stating: _

‘ That elicits an evidentiary harpoon in this case. In other words, these jurors -

are not to know that Mr. Robinson has ever been arrested prior to this event. So

.. obviously if you go into those questions you’re going to allow them to know he has
been arrested before on prior arrests. Do you understand that? That’s where we're
at at this point in time. That’s why it’s improper to ask him about this because the
answer is he got all these pictures out of the records of the sheriff’s office. So that’s

why it’s not relevant. Oue, it’s not relevant to them and they’re not suppose to
know that he has prior felonies and consider that in his deal.

So I’'m not sure why you’re asking - - what’s your purpose of asking where
these were taken at?

Dkt. 29-3, at 244. Trial counsel explained that “the purpose is the plcture is not indicative of what
the defendant looks like.” 7d. The trial court then advised that counsel should find a different way
to ask the question that avoids eliciting testimorly that would “alert this jury that [Robinson] has -
been arrested before, and probabl_y cause a mistn’al in this case.” 4Id. at 244-45. Thereafter, the jary

' retumed to the courtroom and trial counsel asked whether the photo of Robinson deplcted, in State f_s
Exhibit 1 was “irrdicative of what Mr. Robinson looks like.” Id. at 246. Detective Mellen said,

“Yes.” Id. Trial counsel then stated, “Look at the picture and tell me if that’s the same man over
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there.” 1d. Detective'. Mellen said, “Yes.” Id.2"" Aftér eliciting this testimony that arguably
bolstered Ms. White’s in-court and out-of-court i'.dé‘r'ltific‘a'tic')nsi of Robinson, trial counsel’s only
other question of Detective Mellen elicited testimony that Detective Mellen neither artested
Robinson nor completed an arrest report. * Id. at 246-47. On thié"recdfd, the’ Court finds no
reasonable argument to support the OCCA’s assessment that trial counsel’s performance as to the
-.cross-examination -of Officer Diedrich and bétéétive Mellen satisfied Strickland’s deferential

standard of reasonableness under the circumstances.

beéover; trial‘cqt‘lins‘eli’ﬁs apﬁarer;t: obl'iviours.hess to the daméging néfufé of .the t(fjstimony
ﬁe neérly eiicited from Detéétive Meileﬁ £ends to sﬁpport Robinson’s fel;clted allegation that trial
counsel failed to adequately caution Robinson’s own witnesses to avoid telling the jury about
Robinson’s pri()f incarcerétion. As previously discussed, both Robinson’s rﬁdther and his fiancée
referred to the fact that Robinson previously had been in jail, prison; and a vhal'fv.v'ay hbu‘éé. i)kt.
29-4, at '26-27, 48. Thus, while Harvanek 'éptly describes the testirﬁony from bo.th wifﬁésséé as
“paftially, or fully, Non-responsive answers to the attorneys’ qﬁestioﬁs,” the Court cannot agreé

with Harvanek’s assertion that “the record is silent as to whether trial counsel failed to advise the

2! Harvanek describes trial counsel’s initial questions of Detective Mellen as “inartfully
phrased” and suggests trial counsel “clearly had a reasonable strategy of attempting to demonstrate
that [Robinson] looked much different in court than in the photo used for Ms. White’s
identification in order to highlight the possibility of misidentification.” Dkt. 28, at 47. But
Harvanek’s generous assessment of counsel’s performance stands in stark contrast to the trial
court’s conternporanéous statements that strongly suggest trial counsel did not understand why his
questions to Detective Mellen were inappropriate. See Dkt. 29-3, at 244 (“So obviously if you go
into those questions you’re going to allow them to know he has been arrested before on prior
arrests. Do you understand that?”); see Strickland, 466 U.S. at 690 (*a court deciding an
ineffective assistance claim must judge the reasonableness of counsei’s challenged couduct on the
facts of the particular case, viewed as of the time of counsel’s conduct.”). Even assuming counsel
had - a reasonable strategy of highlighting the possibility of ‘misidentification, no reasonably
competent criminal defense attorney would have asked a law enforcement Off]CCI' how the off1cer
obtained the defendant’s mugshot that was used in a photo lineup. : :
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Wiﬂtg_es's;_gs to avoid mention of [Robinson’s] criminal history and prior incarceratjoqs.” Dkt 28, at
%}8}749:.\“‘”1nst¢_ad,‘th§ trial tr;ypsc;ript, yie\ye'df in its F_nfirgtyj, supports quinsqq’s_yiey that trial
:counslgl.perf.orm‘e;,d Qefipientl;{_ by not 1adequatxgly_p1j'¢pa'.rin.g defense witnesses ‘Qn'tAhis p:)in_t. o

| e b . F"ahure to request jury instructions

o Rf)pinspn also alleg§§ tnal cptlmsel pegformed deficiently énd prejudicially by failing to
~ requesta jury.jngpup;i:op on the defense of alibi and a j_u;yjnstmcﬁop on the lesser included offense
of breaking ar;"ci,enterﬁing x{/i't'hou; permission. Dkt. 3, at 29-32. Rob@nsén contends ;qunsglfh_adj a
duty to request the alibi instruction ‘f[b]ecgﬁsé prima facie evidence of an alibi defense had pegn
presented through yvitr_lgss .t‘estimony,”. that‘reaso'nably competent counse.lb would have also
requ_ested a lesser included -offense instruction on misdemeanor breaking and entering without
peqnissién because the alibi “defense was greatly weakened by lack of credibility and through
impgachlpgq; of [Ms.] Chidestgp” and evidence of.in.t.ent was “dgficient-,”,gnd that co_uns_,_el’ s failg;c_a
to requ.e_sltfhes_e .instruActli‘cans re.sultited in p;ejqélice because a properly instructed jury likely would
have found Robinson guilty ;>f misdemeanor breaking and entering without permission even if it
disregarded the testimony of his alibi witnesses. /d.

As to these failures, there are reasonable. érguments to support the OCCA’s decision that
trial counsel did not perform deficiently or prejudicially. First, as to the instruction on the alibi
defense,'the OCCA had previously determined that Robinson was not ertitled to an instructi'ori«. on
the alibi defense under the facts of the case. Dkt. 28-1, at 6. Under Oﬂahoma law, a trial court
should give-an .alibi instruction’ only if the evidence “showl[s] that, at the very time- of the
comnﬂssion‘ of the crime charged, the accused was at another place so far away or under such
circumstances that he could not, with ordinary exertion', have reached the; place where the crime

was committed so as to have participated in the commission thereof.” Goodwin v. State, 654 P.2d
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643, .644. (Okla._ Crim. App. 1982). And,. when; as vhﬁere, the defendant‘does.not request_the
instruction, the OCCA will review .its omission..onl_y for plain error._,Honeycuti v. State, 834 P.2d
993,-999. _As the OCCA reasoned, the evidence presented at trial showed that Robinson “was a
shorty\.(alk f;om the victim’s residence at the time of the burglary.” Dkt. 28-1, at 6. Even assuming
trial counsel should have requested an alibi instruction, the trial court necessarily would have
rejected that request because Robmson was not entltled to that instruction under state law. See. )
Bland 459 F.3d at 1031 (“Counsel therefose could not uave been 1neffeet1ve in fa1]1ng te fequest |
an 1nstruct10u to which [the defendant] was not_entltled based on the ev1dence_, . ' ™). -
Second, and lilsewise, it was reasoneble for the OCCA to determine tuat counsel"sf'aivlure :
to request a lesser included offense instruction was not ineffective because, under state law,
Rebinson was not entitled to that instruction. See Darks v. Muliin, 327 F.3d 1001, 1008 ( 1>0t:h C-ir'.b.‘
2003) (“[The availability of a lesser included offense iustruction in a state criminal trial is.a« matter
of state iaw.”). “Under Oklahoma law, ‘[a] trial court must instruef the jury on lesser-ineluded:
offenses when the lesser-included offense or the defendant’s theory of the case is supported by any
e\;idence in the record.”” Simpsori v. Carpenter, 912 F.3d 542, 596-97 (10th Cir. 2018) (quoting
Hooker v. State, 887 P.2d 1351, 1361 (Okla. Crim. App. 1994)). But, as previously-discussed, the
dCCA determined that state law precluded a lésser included offense instruction in Robinsori’s case
because Robinson"‘preclaimed his innocence in defending'fhis case by pfesenting un alibi defense
at the Jury trial.” Dkt. 28-1, at 7; see Harney, 256 P.3d at 1005-06 ?(noﬁng that the OCCA “has
long reeognized the rule of law that a defendant is not entitled to.instruc-ti'ons-on any lesser included
offense when he defends against the c.harge.by pro.c'lairning his iunoeence.”); Cumpbelk, 640 P.2d
at.fl3(.’36 (.rej‘ecting eippeliaut’s claim that trial court erred in denying requested Ainst'.ructio.u. Ou the

lesser included offense of breaking and entering and reasoning that t:'heOCCA “has long held that
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an instruction on a lesser includeel'c‘)fferrse need only be given when there is evidence that tends to
prove the lesser Ai..Il_cll‘ud‘?d offerrse was committed. In the case at bar, the apr;ellant’s defense, whrch
wa_s alibi-, did not suggest.arry lesser included.offenses;” (internal citations omitted.)). Because
state lasv precluded a lesser 1ncluded offense 1nstruct10n tr1al counsel could not have been
neffectrve for fa111ng to request it. Bland 459 F 3d at 1031
(dii.  Conclusion

In surn; the foregeing shov;s tllrat.'it rna_yhave been ijectively unreasonable for LheOCCA
to determine that trial counsel provided reasonably competent performarree as to his cross-
examination of two state witnesses and as to his presentation of defense witnesses who were
apparently not advised to ayqjd mention of Robinson’s prior incarceration.. However, as discussed
next,l"ev,en asspmirlg the OCéA should have formd these additional deficien_cies, ‘this_ Court cannot
say:.rhar the QCCA’s ._analys‘is. 'ef §triekland 'prejudiee.wpuld'have been any different or that r.he
OCCA’s decision as to Strickland prejudice is objectively unreasonable. .: |

B b. ‘Allegations of ineffectiveness discussed by OCCA

* Robinson alleges trial counsel performed deficiently and prejudicially by failing to oeject
to the trial court’s investigation and participation in the impeachment of Ms. Chidester, by failing
to conduct h1s own 1nvest1gat10n of Ms. Chrdester before trial, and by makmg an umnformed
decrsrorr to present Ms Ch1dester S testlmony at tnal Dkt 3, at 27-28,; see Strzckland 466 U.S:at -
690 (not-m‘g ‘eopr_rse_l s “duty to make reasonable 1nvest1gat1_ons or to rnake a reasonable decision
that makes panicalar ins/estigations unnecerssary'”), | |

;Fhe OCCA s'cruti'ni'z.ed‘ trial counsel’s performance ‘more closely as to these alleged

deficiencies. But for two reasons, Robinson has not shown that the OCCA’s decision is objectively

unreasonable. First, to the extent Robinson faults trial ‘counsel for failing to object to the trial
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“inherently biased,” and ;‘1argely_ discredited before Chidester ever took the stand.” Dkt. 28-1, at
9-10. The OCCA further reasoned that “even crediting the defense testimony that [Robinson] was
assisting Wiﬂl the air conditioner ins_tallation the day of (the] burglary, he hgd more than suffipiént
opportunity to commit the crime considering the close proximity of the victim’s house to his

location.”. Id. Finally, the OCCA reasoned that Ms. White’s identification testimony was

“unequivocal” and that her E:estimony about Robinsqn.standing_jn the laundry room for several
secondsvjv_and appg:'ar_igglzvlot to quc_rstgnd‘ whgt she; was sayin_g \lyAa:sbsigniﬁcantly corroborated by
Détectiye Mellen’s testjrﬁon_y that Robinson has a h_eérin_g impairmgnt. Id. at9 & n.2. In other
words, the OCCA viewed the record as a w_hqlé and found no _reason.able probability that, but for
counsel’s alleged deficiénci_es, the result of his trial would have been different.

Even if all fairminded jurists might agree that it was objéctively unreaslonl_able for the
OCCAnot Ff) _.find.! q;he__r asp{ectsn of tnal co’ur.lsel’s» performanc_e de_fic_ien_t or ‘to‘linclv:_l.ude thgse
additional deficiencies in ass-le__ss.ing Strickland prejudice, this Court concludes that it must dgny_th_e
petition as to claim four because there is “réom for reasonable disagreement” as to the OCCA’s
decision that Robinson was not denied his Sixth Amendment right to the effective assistance of
trial counsel. Kayer, 141 S. Ct. 517. The Court thus denies the petition as to claim four.

F‘“ ... Claim five: igeffgctive assistance of appel]a‘t‘e coqnsel _
| Tn' his f1fth and fiﬁal" .é"'l"éiim, qui'nsori ant'e_nds appelléte cgqns_ei provided cor.iistitutio_rieiyy
ingffgétiYé ‘a“s~sli's.t_a'ri1'cke"; in v1olat10n of hlS S_ixjth'Ani_éndmfént right to the e‘f"fé_c‘ti‘yé' .‘ka;séi’stéﬁCé; b‘f
cou_nsei‘%_ Dktl,at 7, Dk‘t.__3.:, at 32:37. .

~'The Sixth 'Aménd_mér:it nght to the effecti?e ‘assistance of counsel éx’ten@s to a cnrnlnal
defendant’s first appeal as of right. Evitts v. Lucey, 469 u.s. 587, 396 (1985). And Strickland’s

deferential two-part test governs a reviewing court’s evaluation of a criminal defendant’s claim
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that appellate counsel was constitutionally ineffective. Smith v. Robbins, 528 U.S. 259, 285
(2000). “To prevail on a claim of ineffective assistance of appellate counsel, a defendant must
establish that counsel was objectively unreasonable in failing to raise or properly present a claim
on direct appeal, and that there is a reasonable probability that, but for this unreasonable failure,
the claim would have resulted in relief on direct appeal.” Fairchild' v. Trammell, 784 F.3d 702,
715 (10th Cir. 2015{)._'When applying Stri,c.'[clandfs..twe-partetest }t;o_.censider :tl'l_eiadequacy of
appellate counsel’s representation, revie%;ving courts necessarily mu'st “look to the merits of” the
issue that was either not raised or, in the defendant’s view, not adequately presented. Miller v.
' Mullin, 354 F.3d 1288, 1298 (10th Cir. 2004) (quoting Cargle, 317 F.3d at 1202). If the underlying
claim lacks merit, then a petitioner cannot show that appellate counsel performed deficiently by
onlitfing it, much less that the ornissioﬁ resulted ih prejudice. Carglé, 31‘7 F.3d at 1202. |
Robinson contends appellate counsel err'oneously. ofnitted ff'two claims from his direct
appealz (1) an ineffective-assistance-of-trial-counsel claim prernise& on tﬁal counsel’s (a) failure
to challenge the reliebility of Ms. White’é out-of-court identificatieri of Robirvl.s'e'n as the eredﬁct
of “witness tampering” by Detective Mellen and (b) failure to object to Detective 'M'ellen’s
eresence in the courtroom during Ms. White’s testimony; and (2) a preseeutorial rniscohdlic':t'claim.
premised on the prosecufor’s alleged complicity in (a) permitting Detec.tive Mellen te' tai'nper with
Ms. White’s out-of-court identification by showing hera photo lineujé with neﬁneé on it befofe she
identified Robinson on a.phofo lineup without names and (b) peﬁnitting Detective Mellen to
“eeﬁure[]'himself on the stand by testifying that he never showed Ms. Whife the [photo']ilineup

with names on it.” Dkt. 1, at 7; Dkt. 3, at 32-36.
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- The Court cloncludes__that claim tive_ must be denied beeanse both underlying claims lack
Vrne_‘r‘_i;,zéqBoth elairns Robtn_sen identi_fies as wrengl_y_qrrtitted from his appeal rest on R,(.)_binson."s
allegation that Detective Meilen, impermis_sibly ta.rnpe-redﬂwith or tajnted Ms. White's eut—of_-‘equrt
identifieatten of Robinson by"shewing Ms.’White a stx-persen:phete 1ineup With names u‘nder‘“each
photo before showing Ms. AWhite the six-person photo lineup without names on which she circled
and 1n1t1a1ed Roblnson S- pho*o Dkt. 3, at 33-37. But the record resoundlngly refutes Robinson’s
view of the facts | - | | |

| Ms Whtte testlfled at tnal that Detecttve Mellen showed her a “series of pictures” on July
17 2013 and Ms Whlte 1dent1f1ed the 31x—person photo hneup W1thout names (State s Exhrbrt 1)
as the photo hneup presented to her by Deteetlve Mellen Dkt 29 -3, at 203 05 Detective Mellen
testtfled at tnal that he preprtred two coples of a six- person photo hneup, one copy with names
under each photo (State s Exhibit 5) and one- copy w1thout names (State S Exhlbrt 1) id at 236—
38 242 43 Dkt 29 5, atl 8 Detecttve Mellen further testtfred that on Juty 17, 2013 he presented

to Ms Whtte onlv the six- petson photo hneup W1thout names (State s Exhrblt 1) and that Whtte

23 Harvanek contends that this Court should find claim five procedurally defaulted because
Robinson did not present this claim to the OCCA through a properly perfected postconviction
appeal. Dkt. 28, at 55-63. Harvanek acknowledges that this Court previously determined
Robinson was not at fault for failing to perfect the postconviction appeal. Dkt. 28, at 59; see Dkt.
22, at 24-25.-"And the Court relies on its prior ruling to conclude that Robinsen has shown calise
for the procedural default of claim five. See Johnson v. Champion, 288 F.3d 1215, 1227-28 (10th
Cir. 2002)-(finding cause to ‘excuse a procedural default when state actors caused or significantly
contributed to petitioner’s failure to perfect a postconviction appeal). But Harvanek argues that
Robinson cannot éstablish actual prejudice to overcome the procedural default.- See id. at 1227
(noting that a petitioner attempting to overcome a procedural default “must demonstrate ‘actual
prejudice-resulting from the alleged coustitutional violation’” (quoting Wainwright v. Sykes, 433
U.S. 72, 84 (1977))). The Court finds it easier to deny relief on the merits because Robinson
cannot establish deficient performance, much less establish Strickland prejudice or the more
demanding actual prejudice standard. See Smith v. Duckworth, 824 F.3d 1233, 1242 (10th Cir.
2016) (noting that “where ‘the claim may be disposed of in a straightforward fashion on
substantive grounds,’ [a habeas court] retains discretion to bypass the procedural bar and reject the
claim on the merits” (quoting Reviila v. Gibson, 283 F.3d 1203, 1210-11 (10th Cir. 2002))).
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circled and initialed Robinson’s photo. Dkt. 29-3, at 237-39, 242. No trial testimony supports
Robinson’s assertion that Detective Mellen tampered with Ms. White’s out-of-court identification
of Robinson or that Detective Mellen lied about his presentation of the photo lineup. Similarly,
Robinson’s assertion that trial counsel should have objected to Detective Mellen’s presence in the
courtroom during Ms. White’s teétimony rests on his unfounded speculation that Mellen
impermissibly conformed his testimony to Ms. White’s testimony to cover up the allegedly
tampered-with presentation of the photo lineup. Moreover, any objection by trial counsel to
Detective Mellen’s presence in the courtroom would have been meritless because Oklahoma law
exempts case agents from the rule of sequestration. Dyke v. State, 716 P.2d 693, 698 (Okla. Crim.
App. 1986). On the record presented, Robinson cannot establish that appellate counsel performed
deficiently, much less prejudicially, by omitting the claims Robinson identifies. The Court
therefore denies the petition as to claim five.
CONCLUSION

Because it would be futile to permit Robinson to amend the petition, the Court denies his
motion for leave to amend. And because Robinson has not established that he is in state custody
in violation of the Constitution or laws or treaties of the United States, the Court denies his petition
for writ of habeas corpus under 28 U.S.C. § 2254(a). However, because the Court finds that
reasonable jurists might debate this Court’s assessment of Robinson’s ineffective-assistance-of-
trial counsel claim, the Court grants Robinson a certificate of appealability as to one issue: whether
trial counsel violated his Sixth Amendment right to the effective assistance of counsel as alleged
in claim four. See 28 U.S.C. § 2253(c)(2) (providing that a district court may issue a certificate of
appealability “only if the [petitioner] has made a substantial ‘s.howing of the denial of a

constitutional right”); Miller-El v. Cockrell, 537 U.S. 322, 327 (2003) (“A petitioner satisfies this
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standard by demonstrating that jurists of reason could disagree with the district court’s resolution
of his constitutional claims or that jurists could conclude the issues presented are adequate to
deserve encouragement to proceed further.”). The Court declines to issue a certificate of
appealability as to all pther claims asserted in the petition, as to all claims Robinson sought leave
to add to his petition through his motion for leave to amend, and as to the procedural ruling denying
the motion to amend.

'ACCORDINGLY, IT IS HEREBY ORDERED that:

1. The Motion to Amend the Application for Habeas Relief (Dkt. 36) is denied.

2. The Petition for Writ of Habeas Corpus under 28 U.S.C. § 2254 (Dkt. 1) is denied.

3. A certificate of appealability is granted as to one issue: whether trial counsel provided
constitutionally ineffective assistance, in violation of Robinson’s Sixth Amendment
right to the effective assistance of counsel, as alleged in claim four.

4. A certificate of appealability is denied as to all other claims asserted in the petition, as
to all claims Robinson sought leave to add to his petition through his motion for leave
to amend, and as to the procedural ruling denying the motion to amend.

5. A separate judgment shall be entered in this matter.

DATED this 17th day of March, 2023.

@z% L. 3 w@ﬁ_
Gregory K. MizZell

United States District Judge

Northern District of Oklahoma
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