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WUniten States Court of Appeals
for the JFifth Circuit

United States Court of Appesis
Fifth Circuit

No. 23-10709 FILED
' March 19, 2024

Lyle W. Cayce
Clerk

Plaintiff— Appellant,

KAREN E. TUCKER,

versus

UNITED STATES OF AMERICA; SECRETARY AGENCY OF HEALTH
AND HUMAN SERVICES, UNITED STATES OF AMERICA,

Defendants— Appellees.

Appeal from the United States District Court
for the Northern District of Texas
USDC No. 3:20-CV-810

ON PETITION FOR REHEARING EN BANC

Before HAYNES, WILLETT, and DUNCAN, Circust Judges.

PER CURIAM:_.__ . L o L

Treating the petition for rehearing en banc as a petition for panel
rehearing (STH CIR. R. 35 1.O.P.), the petition for panel rehearing is
DENIED. Because no member of the panel or judge in regular active
service requested that the court be polled on rehearing en banc (FED. R.
APP. P. 35 and 5TH CIR. R. 35), the petition for rehearing en banc is
DENIED.



United States Court of Appeals

FIFTH CIRCUIT
OFFICE OF THE CLERK

LYLE W. CAYCE

CLERK

TEL. 504-310-7700
600 S. MAESTRI PLACE,
Suite 115
NEW ORLEANS, LA 70130

March 19, 2024

MEMORANDUM TO COUNSEL OR PARTIES LISTED BELOW:

No.

23-10709

Tucker v.
USDC No.

USA
3:20-CV-810

Enclosed is anorder eéntered in this case.

See FRAP and Local Rules 41 for stay of the mandate.

Ms. Karen S. Mitchell
Ms. Karen E. Tucker

Sincerely,
LYLE W. CAYCE, Clerk

BO?{&*‘M/L Laldq—
v

MeliSs3 BT Courseault, Deputy Clerk
504-310-7701
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APPENDIX B

Court of Appeals for the Fifth Circuit February 7, 2024 Denied



23.10709

Ms. Karen E. Tucker
1 Ervnwood Avenue
Marlton, NJ 08053-0000




Tnited States Court of Appeals

for the Jfifth Circutt

United States Court of Appeals

Fifth Gircuit
FILED
No. 23-10709 February 7, 2024
Summary Calendar Lyle W, Cayce
- Clerk

KAREN E. TUCKER,
Plaintiff—Appellant,
Versus

UNITED STATES OF AMERICA; SECRETARY AGENCY OF HEALTH
AND HUMAN SERVICES, UNITED STATES OF AMERICA,

Defendants— Appellees.

Appeal from the United States District Court
for the Northern District of Texas
USDC No. 3:20-CV-810

Before HAYNES, WILLETT, and DUNCAN, Circuit Judges.
PER Curiam:”

Karen E. Tucker moves to proceed in forma pauperis (IFP) on appeal
from the judgment denying her petition for a writ of error coram nobis under
28 U.S.C. § 1651 and dismissing her various other civil claims. Through her
motion, Tucker challenges the district court’s determination that the appeal
is not taken in good faith. See Baugh v. Taylor, 117 F.3d 197, 202 (5th Cir.

" This opinion is not designated for publication. See 5STH CIR. R. 47.5.
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Enclosure(s})

Ms. Karen E.

Tucke
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L

LYLE W. CAYCE, Clerk
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By:

L1sa E. rerrara, beputy Cier
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Inited States Court of Appeals

FIFTH CIRCUIT
OFFICE OF THE CLERK
TEL. 504-310-7700
600 S. MAESTRI PLACE,
Suite 113
NEW ORLEANS, LA 70130

LYLE W. CAYCE
CLERK

February 07, 2024

MEMORANDUM TC COUNSEL OR PARTIES LISTED BELOW

Fifth Circuit Statement on pPetitions for Rehearing

Regarding: .
or Rehearing En Banc

No. 23-10709 Tucker v. USA
" USDC No. 3:20-Cv-810

Enclosed is a copy of the court’s decision. The court has entered

judgment under Fed. R. App. P. 36. (However, the opinion max'yet
contain typographical or printing errors which are subject to
correction.)

Fed. R. App. P. 39 through 41, and Fed. R. App. P. 35, 39, and 41
govern costs, rehearings, and mandates. Fed. R. App. P. 35 and 40
require you to attach to your petition for panel rehearing or
rehearing en banc an unmarked copy of the court’s opinion or order.
Please read carefully the Internal Operating Procedures (IOP’s)
following Fed. R. App. P. 40 and Fed. R. App. P. 35 for a discussion
of when a rehearing may be appropriate, the legal standards applied
and sanctions which may be imposed if you make a nonmeritorious
petition for rehearing en banc.

Direct Criminal Appeals. Fed. R. App. P. 41 provides that a motion
for a stay of mandate under Fed. R. App. P. 41 will not be granted
simply upon request. The petition must set forth good cause for
a stay or clearly demonstrate that a substantial question will be
presented to the Supreme Court. Otherwise, this court may deny
the motion and issue the mandate immediately.

Pro Se Cases. If you were unsuccessful in the district court
and/or on appeal, and are considering filing a petition for
certiorari in the United States Supreme Court, you do not need to
file a motion for stay of mandate under Fed. R. App. P. 41. The
issuance of the mandate does not affect the time, or your right

to file with the Supreme Court. '

Court Appointed Counsel. Court appointed counsel is responsible
for fiTing petition{s) for rehearing(s) (panel and/or en banc) and
wglt(s) of certiorari to the U.S. Supreme Court, unless relieved
or your obligation by court order. If it is your intention to
file a motion to withdraw as counsel, you should notify your client
promptly, and advise them of the time limits for filing for
rehearlgguand certiorari. Additionally, you MUST contirm tThact
this i1nrormation was given to your client, within the body of your
motion to withdraw as counsel.

C A5



APPENDIX C

United States District Court, Northern District of Texas Decided June 16, 2023



United States District Court
NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION
KAREN E. TUCKER §
V. g CIVIL ACTION NO. 3:20-CV-810-S-BE
UNITED STATES OF AMERICA g

JUDGMENT

This action came on for consideration by the Court, and the issues having been duly
considered and a decision duly rendered, it is ORDERED, ADJUDGED and DECREED that the
complaint received on April 7, 2020 [ECF No. 3], is construed as a petition for writ of etror coram,
nobis and DENIED WITH PREJUDICE. The petitionet’s civil claims under the Tucker Act,
the Little Tucker Act, the Contract Disputes Act, the Federal Tort Claims Act, and the
Administrative Procedures ‘Act are DISMISSED for lack of subject-matter jurisdiction. The
petitioner’s remaining civil claims are DISMISSED WITH PREJUDICE for failure to state
ciaim.

The Clerk shall transmit a true copy of this Judgment and the Order Accepting the Findings
and Recommendation of the United States Magistrate Judge to the movant.

SO ORDERED.

SIGNED June 16, 2023. ‘
/ /%99 &M

INITED STATES DISTRICT JUDGE




MIME-Version:1.0
From:ecf_txnd@txnd.uscourts.gov
To:Courtmail@localhest11Qcalaeﬁi;”

Message-1d:<14852194@txnd, uscourts.gov>
Subject:Activity in Case 3:20-cv-00810-S-BH Tucker v. United State of America et

al Judagment

Content-Type: text/plain

This is an automatic e-mail message generated by the CM/ECF system,

Please DO NOT RESPOND to this e-mail because the mail box is unattended.

**x*NOTE 7O PUBLIC ACCESS USERS*** Judicial Conference of the United States
policy permits attorneys of record and parties in a case (including pro se
litigants) to receive one free electronic copy of all documents filed electronic
ally, if

receipt is required by law or directed by the filer.. PACER access fees apply

to all other users. To avoid later charges, download a copy of each document

.. during -this-first-viewing: -However—if the—referenced -décument-is~a-transeript, .
the free copy and 30 page limit do not apply.

U.S. District Court
Northern District of Texas

Notice of Electronic Filing
The following transaction was entered on 6/20/2023 11:26 AM CDT and filed
on 6/16/2023 .

Case Name: Tucker v. United State of

America et al.

Case Number: 3:20-cv-00810-S-B8H o
https://ecf.txnd.uscourts.gov/cgi-bin/DKtRpt.pl?330612

Filer:
WARNING CASE CLOSED on 06/16/2023

‘Document Number: 20

Copy the URL address from the line .below into ‘the locatlon bar

—of your Web browser to view the document:

https://ecf.txnd.uscourts. gov/doc1/177116082757?caseld 330612&de _seq_num=58&magi
c_num=MAGIC

Docket Text: , _ 7 .

JUDGMENT: It is ORDERED, ADJUDGED

and DECREED that the complalnt received on April 7, 2020 [ECF No. [311],

is construed as a petltlon for writ of error coram nobis and DENIED WITH
PREJUDICE. The petitioner's civil claims under the Tucker Act, the

Little Tucker Act, the Contract Disputes Act, the Federal Tort Claims Act,

and the Administrative Procedures Act are DISMISSED for lack of subject- -matter
jurisdiction. The petitioner's remaining civil claims are DISMISSED

WITH PREJUDICE for failure to state claim. The Clerk shall transmit a true
copy of this Judgment and the Order Accepting the Findings and Recommendation
of the United States Magistrate Judge to the movant. (Ordered by

Judge Karen Gren Scholer on 6/16/2023) (ndt)

.(2 Qv


mailto:ecf_txnd@txnd.uscourts.gov
mailto:14852194@txnd.uscourts.gov
https://ecf.txnd.uscourts.gov/cgi-bin/DktRpt.pl?330612
https://ecf.txnd.uscourts,gov/doc1/177116082757?caseid=330612&de_seq_tnum=58&magi

inciude monetary penalties and an order barring her from filing any civil actions in this Court
without obtaining prior authorization from a district judge or magistrate judge of this Court.

A certificate of appealability (COA) is not required to appeal the denial or dismissal of a
writ of error coram nobis. See United States v. Guerra, 187 F. App’x 414, 415-16 (5th Cir. 2006).
If the petitioner files a notice of appeal, she must pay the $505.00 appellate filing fee or submit a
motion to proceed in forma pauperis and a properly signed certificate of inmate trust account.

SO ORDERED.

SIGNED June 16, 2023, ) ' :

UNITED STATES DISTRICT JUDGE

CA



H MIME-Version:1.
| From:ecf_txnd@txnd.uscourts.gev
i~ To:Courtmail@localhost.localdomain

Message-1d:<14852145@txna.uscourts.gov>
Subject:Activity in Case 3:20-cv-00810-5-BH Tucker v. United State of America et

al Order Accepting/Adopting Findings and Recommendations

Cantent-Type: text/plain

This is an automatic e-mail message generated by the CM/ECF system.

Please DO NOT RESPOND to this e-mail because the mail box is unattended.
***NOTE TO PUBLIC ACCESS USERS*** There is no charge for viewing opinions.

U.S. District Court
Northern District of Texas

Notice of Electronic Filing
The following transaction was entered on 6/20/2023 11:21 AM CDT and filed
on 6/16/2023

Case Name: Tucker v. United State of

America et al

Case Number: 3:20-cv-00810-S-BH
https://ecf.txnd.uscourts.gov/cgi-bin/DktRpt.pl?7330612

Filer:

Document Number: 19

Copy the URL address from the line below into the location bar

of your Web browser to view the document:
https://ecf.txnd.uscourts.gov/docl/177116082704?caseid=330612&de_seq_num=55&magi
¢_num=MAGIC

Docket Text:

Order Accepting [13] Findings and

Recommendations re: [3] Cemplaint filed by Karen E Tucker. (Ordered
by Judge Karen Gren Scholer on 6/16/2023) (ndt)

3:20-¢cv-00810-S-BH Notice has been electronically mailed to:

3:20-¢cv-00810-S-BH Notice required by federal rule will be delivered by other
means (as detailed in the Clerk's records for orders/judgments) to:

Karen E Tucker
One Erynwood Avenue
Marlton, NJ 08053

The following document(s) are associated with this transaction:
Document description: Main Document
C5


mailto:14852145@txno.uscourts.gov
https://ecf.txnd.uscourts.gov/cgi-bin/DktRpt.pi7330612
https://ecf.txnd.uscourts.gov/docl/177116082704?caseid=330612&de=seq=num-55&magi

AFFENUIA D

United States District Court, Northern District of Texas Denied March 31, 2023



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION

KAREN E. TUCKER, )
Petitioner, ) No. 3:20-CV-810-S (BH)
ve M Na, 107-CR227.H -1
)
UNITED STATES OF AMERICA, etal,, )
Respondents. ) Referred to U.S, Magistrate Judge!
FINDINGS, CONCLUSIONS, AND RECOMMENDATION

Based on the relevant findings and applicable law, the complaint received on April 7, 2020

7 Y

{doc. 3), should be construed as a petition for writ of error coram nobis and DENIED with

R L L

‘i_ii.'vii.iiii'\r'v i i ;.U.

L BACKGROUND

In this civil action, Karen k. Tucker (Petitioner) again chalienges her federal conviction
and long-completed sentence in Cause No. 3:97-CR-337-K-1 in the Northern District of Texas.
The named respondents are the United States of America and the “Secretary Agency of Health and
Human Services of the United States of America™ (Respondents). (doc. 3 at 1.)

Initially indicted on October 8, 1997, Petitioner was ultimately charged in a third
superseding indictment on November 18, 1998, with conspiracy to commit frauds and swindles in
violation of 18 1

i.8.C. § 371 {count one); frauds and swindics in violation of 18 U.S.C. § 1341
(counts two through nine) and in violation of 18 U.S.C. §§ 1341. 3147 (count twenty-one); health

care fraud in violation of 18 U.8.C. § 1347 (counts ten through tweniy):; money laundering in

AF 10 TIC /8 10SAL2YIN AN frmessin f1z

SR P R .4...._‘.,‘, AT A R L T

Jaundering involving interstate commerce in violation of 18 U.S.C. § 1957 (counts twentv-four

3 e . e . . N
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recommendation,

or h'iuma‘;. conclusions, and
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and twenty-five). (See docs. 1, 152.)° She pled guilty to the charge of health care fraud in count

sixteen on December 22. 1998, and on March 10, 1999, she was sentenced to three vears of

probation and ordercd to pay restitution in the amount of §26,402.

2255 on November 16, 1999, and an cvidentiary hearing concerning her claims was uitimately
conducied on May 14-13, 2001, {(dee duvs. 173, 182, 180, 197-93.) Un November i3, ZUU1.
was recommended that the motion be denied. (See doc. 200.) Petitioner’s objections to the
recommendation were overruled, the motion was denied, and judgment was entered on December
13, 2001. (See docs. 204-06: see also Tucker v. Unifed States, No. 3:99-CV-2599-R, 2001 WL
1613796 (N.D. Tex. Dec. 13, 2001).) She appealed the judgment to the United States Court of
Appeals for the Fifth Circuit (Fifth Circuit) on January 2, 2002, and it denied her a certificate of
appealability on April 9, 2002, {See docs. 209, 212)

On Mav 17 2007, Petitioner annecaled the final indement in her criminal case. (See doc

- -«-

213.} The Fifth Circuit dismissed the appeal as untimely. (See doc. 222.)

i}

2 123 2 omasmnd g
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(See doc. 225.) By judgment dated January 16, 2013, the motion was detcrmined (o be successive

nich denied her a ceruficate of appeaiabiiity. {See Fucker 1.

"'
i
::

and wansieried to the Fifth Circuir,
United Stares, No. 3:12-CV-5229-K-BN (N.D. Tex.}, docs. 8-11.) Petitioner filed a notice of
appeal on February 15, 2013. (See id., doc. 13.) She also subsequently filed several motions in
the district court while the appcal was pending, and by order dated Aprii 29, 2013, she was warned
that she would be subjected to sanctions if she continued to file frivolous documents in her criminal

and § 2255 cases. (See id., doc. 20.) The Fifth Circuit found that § 2255 relief was no longer

?Unless otherwise indicated, all subsequent document numbers refer to the docket number assigned in the underlving
criminal action. No. 3:97-CR-337-K-1.

2
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available to Petitioner because she was no longer in custody, and it vacated the district court’s
transfer order and transferred the case back to the district court for consideration of the § 2255
motion as a coram nobis petition. (See id., doc. 21.) Finding that the petition was an attempt to

arone claime that wera raiced ar conld have heen raiced in her initial 8 2255 matinn an Mav &

2013, the disirict court denicd the coram nobis petition for failure to demonstrate extraordinary

circumsiances, {(oee id., dovs. 22-23 Qi Agdint WaTned Wat i $ne i

(1~

suother pieading direc
or collaterally attacking her 1999 conviction, sanctions could be imposed. {See id, doc. 22.)

Petitioner moved for reconsideration of the denial on May 9, 2013, and she filed an

[\,

amended petition for writ of coram nobis on May 24, 2013, (See id., docs. 29-30.) Both were
denied by order dated Junc 28, 2013, (See id., doc. 31.) The denial of her initial petition for writ

of coram nobis was affirmed on appeal on February 20, 2014, (See id., docs. 33-34.)

P
2]

Petitioner now claims in numerous iterations that she, as a:
pro se plaintiff that did not commit anv of the acts charged: states, “a claim for
equitable tolling 4(a)(4)(vi), actual innocence, factual innocence, ineffective
assistance of counscl, unjust corichment, miscarriage of justice; new cevidence
establishing actual innocence; involuntary guilty plea, violation of her right against

o 0
. oan mraaciaT naﬁ‘ v Antir\ﬁ +r\]r‘+1nnf‘f\v\ nf oy Af..‘\n nimiviad

enrichment unfair trade aﬂd deaepv\e pracuce breach of contract, illugal .xactmn

taking of claims Fifth Amendment, unjust conviction, unconstitutional conviction™

and deprivation of duc process 42 U.S. Code § 1983 Civil action for deprivation of
righis; Brady vs. Maryiaud, F1CA, Bivens vs, 3ix; Tucker Act, Coniract Dispuic
Act and 1aking of claims Tifth Amendment against the United States Government
Defendani(s) who arc federal officers who are acting in the color of federal
authority in violation of the U.S. Constitution by federal officers acting owes
Plaintiff money: claim payments, damages, compensatory damages, treble

dama ages, 1‘C:>u Uuuu restioration io ple trial \,Uhu;um% xCllL;.uhtf mu\; uicx and
extraordinary relief that invalidate, sct aside, vacate and dismiss the Northern

o -‘_'\-f' Cmnet AF Tavag Nallac niam-k arrananng Pula R In\ arrad Annt 1/" ’7 nla

Faxky Oclobc.r 21, 1996 §75 dollar clam‘* pavment that nex\lv discov C.\Cd cvidence
discovered due 10 due diligence and excusable neglect Rule 60 (b) (1).

o ava - . A mm smur oSt £ TRTT LT YRS T

id HLI’\L T szl(ILLJ utuu.., N0 J.EU A Ym0 i umO-inii UYL ;.';;;\._i', o, I oat Ay

Citing “clear and convincing newly discovered evidence,” Petitioner purports to file this

>
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action under Fed. R. Civ. P. 60(b) to show that she is innocent of the count to which shc pled guilty
and of which she was convicted. (/d, doc. 3 at 1.) In addition to again challenging the validity of

Ta A < M ~ 1191 allsmac srimtatrism A8 Taas ~
fiCh Convyi Juu.LJu 4;\;; A—OG i ;‘1& \.«Olﬁpia}ﬂl Gii "ECD ViliaiiUii U.i h T CthuLuLl\)nax ilqhtb. lil\ cs a

litany nf rivil statutes and vesulatinng asserts a multitude tnvt and onntrast olaima, ond =opla

monetary compensation and declaratory relief based on her conviction. (See id., docs. 3, 3-1, 3-2,
33, 547
IT. CORAM NOBIS
Because Petitioner is attacking her federal conviction and sentence for fundamental errors,
and she is no longer in custedy, her filing is construed as a petition {or a writ of error coram nobis.
(See No. 3:20-CV-810-S-BH. docs. 3. 3-1, 3-2, 3-2, 3-4.) An individual may file a petition for a

writ of crror coram nobis under the All Writs Act, 28 U.S.C. § 1651(a).2 in the court in which she

was convicted. See United States v. Morgan, 346 11.S, 502, 504 (1934); United Siates v, Dyer,
136 F.3d 417,422 (3th Cir. 1998). A writ of error coram nobhis is 2 remedy of last resort for persons

who are no K)IIU(,} 111 Cus fC‘i}/ pursuant to a criminai conviction

States v. Hatren, 167 F.3d 884, 887 n.6 (5th Cir. 1999). *“[Tlhe writ of coram nobis is an

extraordinary remedy 1o correct errors of the most fundameniai character.” Uniied Siaies v.
Esogbue, 357 F.3d 532, 535 (5th Cir. 2004) (internal quotation marks and citation omitted)
{emphasis in original). “A writ of coram nobis will issue only when no other remedy is available
and when sound reasons exist for failure to seck appropriate earlier relief.™ /d. (internal quotation

marks and citations omitted) (emphasis in original). "Where a petitioner is still in federal custody.

2 Section 1651(a) pxovxdes that * {sjhe iupx eme Court and all courts established by Act of Congress may issue all
s apd
<3 %

writs necess 'if,' or appropriate in aid of thel ir respective jurisdictions and agreeable to the Usage
law.™

principles of

an

4
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relief from a prior invalid conviction must be sought by means of § 2255; for coram nobis survives

only to the extent that it has not been replaced by statute and, therefore, is open to a prisoner only

when hi

1€ €
LP2S BFE S -1

P ] . . Fonitmsd O 3 /
tatutory remedies arc unavailable or inadequate.” Correa-Negron v. United States, 47

F.2d 684, AR5 (5th Cir. 1973). “Further, the ‘regurgitation’

2233 motion, or the presentation of claims that reasonably could have been so raised, does not

. ~ [ -~ . Y )

ainouii W i HEgLessaly ShoW YiE Ui 8 COMCio GHSCAITags Ol |Lx:ph\(\, T iU wWdiTaiil Cuihiii iuis
relief. United States v. Deberry, 481 F. App'x 885, 886 (5th Cir. 2012) (quoting Esogbue, 357
I.3d at 533).

Here, Petitioner has not satisficd her burden to show that she is entitled to the extraordinary
remedy of coram nobis relief. Her current constitutional challenges to her conviction and sentence
were previously known to her and were presented in her initial § 2255 motion, her untimely appeal,
or her second § 22535 motion, which was considered as a coram nobis petition and denied. (See
docs. 175, 213, 225: No. 3:12-CV-5229-K-BN, docs. 22-23)} Because Pctitioner is again
} and litigated in her prior post-judgment

Ii. CIVIL CLATMS

AS GlbthSSﬁG Feitdioner s 2665 PaES L-Uiizdiuxhs R x“vu"\ 5 4 i‘;;;"x}'
regulations, asserts a multitude of tort and contract claims, and seeks to recover monetary damages
based on her conviction. (See E;éo. 3:20-CV-810-8-BH, docs. 3, 3-1, 3-2, 3-3, 3-4))

“District courts may, for appropriate reasons, dismiss cases sua sponte.” Carfer v. Anvood,

18 F.4th 494, 497 (5th Cir. 2021) (collecting cases). A court may sua sponfe dismiss a plaintiff's
claims under Rule 12(b)(6) for failure to state a claim “as long as the procedure employed is fair;™

this requires notice of the intent to dismiss and an opportunity to respond. See id. at 498 (citing

(¥4
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Davoodi v. Austin Indep. Sch. Dist., 755 F.3d 307, 310 (5th Cir. 2014)). The recommendation of
a United States Magistrate Judge that a case be dismissed sua sponte with an opportunity for the

petitioner to object to it satisfics this requirement. See Alexander v. Trump, 753 F. App'x 201

1 o i H

208 (5th Cir, 2018) (citing Magouirk v. Phillips. 144 ¥.3d 348, 359 (5th Cir. 1998))
Rule 12(b)(6} aliows dismissal for faijure 1o state a claim upon which relicf can be granted.

bt I > B A M L a2 A VA 15 SUUS JUNNRYS SUDU RV T VS < NV I 1, T - s P | Lo LS | -‘“N REAS T

PG AL LIVL L. il \u}\-./. [N ENE S 51 91 .L__r\L. E ...-'.z.._.u.xu LA VUL JOUR u\.'u;xu LRiN BClL A WFR Ridn

pleadings. Baker v. Putnal, 75 T.3d 190, 196 (5th Cir. 1996); see also Spivey v. Robertson, 197
well-pleaded facts, not mere conclusory allegations to avoid dismissal. Guidry: v, Bank of LaPlace,
954 F.2d 278, 281 (5th Cir. 1992). The court must accept those well-picaded facts as true and
view them in the light most favorable fo the plaintiff. Baker, 75 F.3d at 196. “[A] well-plcaded
complaint may proceed even if it strikes a savvy judge that actual proof of [the alleged] facts is

improbable, and ‘that a recovery is very remote and unlikely.”” Bell Atl. Corp, v. Twombly, 550

U.S. 5344, 556 (2007) (citation omirted). Nevertheless, a petitioner must provide “more than labels
and conciusions, and a formulaic recitation of the clements of a canse of action will not do ™ 7.

.. b

G .1..-..;.

conclusions™). The alleged facts must “raise a right to relief above the speculative level.”
Lwombly, 350 U.S. at 5335, In short, a complaint iails 10 state a ciaim upon which reliel may be
granted when it fails to plead “enough facts to state a claim to relief that is plausible on its face.”

Id. at 570.

the rruet to Arzwe the

mzsconducl alleged. The plausibility stand :d is not akm to a }‘}IObablhi"\
requirement,” but it asks for more than a sheer possibility that a defendant has acted

D&



unlawfully. Where a complaint pleads facts that are “merely consistent with™ a
defendant’s Liability, it “stops short of the line between possibility and plausibility
of ‘entitlement to relicf.””

LA 5 S ¥ 4

M W 4 N 1. "
n petitioners “have not nu udged their

o)

Ea‘}}"lf 31"‘}‘(’\(‘(‘

ust he digmissed™ Twomblh: SSNTI8. at

-

I I SR I o~ LA IR, s -

LY iGWy ySI5. SEHET Y SIUdieiuine, GoU r.LG FoU,

988 (5th Cir. 1981),

A. Lontract Claims

Petitioner appears to allege various breach of contract claims against Respondents under
the Tucker Act, 28 U.S.C. § 1491. the Little Tucker Act, 28 U.S.C. § 1346, and the Contract
Disputes Act (CDA), 41 U.S.C. § 7101 er seq. (See, e.g., No. 3:20-CV-810-S-BI1. doc. 3 at 2. 16-
18, 30; id., doc. 3-1 at 21, 24, id., doc. 3-2 at 1, 42-43.) She also appears to allege a violation of
the Takings Clause of the Fifth Amendment under the CDA. (See, e.g., id., doc. 3 at 2, 30, 40.)
cker Act waives the sovereign immunity of the United States for contract claims.
S22 IR TIQ.C 8 1401(a) 1) Tt nravides, in relavant nart. that tha “Tinited Statee Conrt of Fedeara!

Claims shall have jurisdiction to render judgment upon any claim against the United States
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Tucker Act, district courts have concurrent jurisdiction over claims upon express or implied
contracts ““not exceeding $10,000 in amountl.|” 28 U.S.C. § 1346(a)(2). Consequently, when a
plaintiff seeks a judgment in excess of $10,000 on a contract with the United States, “the Court of
Federal Claims has exclusive jurisdiction.” Patrerson v. Spelling, 249 F. App'x 993, 996 (5th Cir.
2007) (citing Sharp v. Weinberger, 798 F.2d 1521, 1523 (D.C. Cir. 1986) (Scalia. I.)). Plaintiffs

bear “the burden of alleging that their claims do not excced the $10,000.00 jurisdictional limit

Dl



established by the Tucker Act.” Enplanar. Inc. v. Marsh, 829 F. Supp. 848, 851 (S.D. Miss, 1992)

(citing cases), aff 'd. 25 F.3d 1043 (5th Cir. 1994).

T ITYA S0 o ansp e eneive clatiitnes cohome o co ﬂ Ao AR

The CDA"isa COMPICNCnsive Siaiuiory SCncc 101 i¢s 111(’ coniractual conflicts between
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55 (5th Cir. 2012) (internal quotation marks and citations omitted). Under the CDA, “[clach
claim by a contractor against the Federai Government relating to a contract shall be submitted to
the contracting officer for a decision,” cach claim shail be in writing, and a contractor may filc an

administrative appeal of an adverse decision on a claim or directly file suit in the United States

Court of Federal Claims {Court of Federal Claims). 41 U.8.C. § 7103(n): see alwo Renda Marine.

-~
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iiore, oone orienl e fuursr AU ane oy U2A mgy apply 1o cigoms raised in ihe
complaint, the Court of Federal Claims has exclusive jurisdiction over them. Further, although
Petitioner also alleges contract claims under the Little Tucker Act. under which concurrent
jurisdiction with the Court of Federal Claims would exist, her complaint expressly seeks to
recover, al minimum, “loss of money in the sum of $1,652,000,” lcgal costs of $150,000 plus
interest, restitution of $26,402, and §75.000 per month from May 1996 to March 2020. (See. e.g.,

3:20-CV-810-S-BH. doc. 3 at 24, 28; id., doc. 3-1 at 27; id., doc. 3-3 at 48.) Because these

amounts far exceed the $10.000 limit for jurisdiction over contract claims under the Little Tucker

Act, she has failed to establish jurisdiction under the Little Tucker Act. See Enplanar, fnc., 829

failed to allege damages within the jurisdictional limits of the Little Tucker Act). Accordingly,

any contract ciaims under 1he Tucker Act, e Litie [ucker Act, and the CUA shouid be dismissed

for lack of subject-matter jurisdiction.

DY



B. Civil Rights

Petitioner’s complaint alicges civil rights violations under 42 U.S.C. §§ 1983, 1985, 1986
and Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S, 388 (1971).
(See, e.g.. No. 3:20-CV-810-S-BH. doc. 3 at 2, 25, 53: id . doc. 3-1 at 24.) The Fifth Circuit “*has
fong recognized that suits against the United States brought under the civil rights statutes are barred

by sovereign immumity™: the same is true for federal agencies. Affiliated Prof’t Home Health Care

Agency v, Shalala, 164 F.3d 282. 286 (5th Cir. 1999) (citing Unimex, Inc. v, Uniied States Dep't
AN & S P rRLL .. ML, £04 TYAL INngn INLY 00 I 1TOTON
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therefore fairly interpreted as arising only under Bivens. See Montgomery v. Deitelbaum, No. 3:09-
CV-2407-M-BH, 2010 WL 582146, at 2 (N.D. Tex. Feb. 1%, 2010) ("i3ecausc pro se compiaints
are liberally construcd, the courts apply § 1983 or Bivens according to the actual naturc of the
claims, not the label or characterization of a pro se plaintiff.”) (citation omitted).

A Bivens action cnly provides a remedy for victims of constitutional violations by
government officers in their individual capacities; it docs not provide for a cause of action against
the United States. Affiliated Prof'l Home Health Care Agency. 164 F.3d at 286, Nor may a Bivens
action be brought against a federal agency. FDIC v, Meyer, 510 U.S. 471, 484-86 (1994); Moore

v Uinited States Dep’t of Agrie . 55 F3d 991, 995 (Sth Cir 1995) Claims against federal
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employees. See Kentucky v, Graham, 473 U.S. 159, 165-67 (1985). This is because the purpose of

o,
)

a Hivens cause of action is 1o deter a federai officer irom viclating a person’s constitutionai rights.

{F

Meyer, 510 U S. at 485; Corr. Servs. Coip. v. Malesko, 534 U.S. 61, 70 (2001). Here, Pctitioner

names only two Respondents: the United States and the “Secretary Agency of Health and Human

D



Services of the United States of America.”™ (No. 3:20-CV-810-S-BH, doc. 3 at 1.) Any Bivens
against the United States, the United States Department of Health and Human Services (HHS), or
the Secretary of HHS in his official capacity. are barred.?

To the extent Petitioner sucs the Secrctary of HHS in his individual capacity, a Bivens
3 pacity

action must be premised upon the personal involvement of the Scerctary. See Meyer, 510 U.S. at

11,0 1 21
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Instead, a supervisory federal employee and/or official may be held iiable only where he has
personal involvement n the acts that caused the deprivation of a constitutional right or ii he
implements or enforces a policy that causally results in a deprivation of constitutional rights. See
Bustos v. Martini Club Inc., 599 F.3d 438, 468 (5th Cir. 2010); Cronn v. Buffington, 150 F.3d 538,
544-45 (5th Cir. 1998). Here, Petitioner has not alleged cither personal involvement by the HHS
Secretary or that he implemented a policy that causally resulted in the violation of her

constitutional rights. See Thompkins v. Belr, 828 FF.2d 298, 304 (5th Cir. 1987) (recognizing that

against the IT1HS Secretary in his individual capacity therefore should also be dismissed.

.:f‘.
Petitioner also appears to allege claims under the Federal Tort Claims Act (FTCA), 28
U.S.CL § 2671 ef seq., and the Administrative Procedures Act (APA), S U.S.C. § 702 er .seq.*: (See.

i1 i3 Unligar WiRSner FEniuionst WinGed U name i€ {egcrai a
in this action.
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* Petitioner’s tort claims against Respondents include fraudulent inducement. unjust enrichment, fraud and

I



e.g..No, 3:20-CV-810-8-BH. doc. 3 at 2, 16, 25: id.. doc. 3-1 at 11-16.)

“The FTCA is a limited waiver of sovereion immunity that allows 2 snit aoainst the T nited
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States only when the plaintiff has ‘first exhausted his administrative remedies.’” Jenkins .
TriWest Healthcare All., NO. 22-3U429, 2023 Wi, 1814885, at =1 {d51h Uir. Feb. 8, 2Ud3). it718
the only means by which a claimant may assert a claim against the Government based on tort. [t
does not enable a party to recover based on a separate, independent statute.” Escamilla v. United
States, No. EP-14-CV-00546-FM, 2015 WL 12734050, at *3 (W.D. Tex. Jan. 29, 20153) (citations

original). It also has a two-vear statute of limitations from the accrual date

bt

omitted) (emphasis in

of the cause of action. i.e.. “when the plaintiff knows or has reason to know of the iniury which is

the basis of the acuon.” Rawuning v. Unifed Stares, 281 F.3d 138, 162 (5th Cir. 2001); see aiso
v v . PR LI MM IANTT ANAM NITT ASAAANY L @A fI:L /L A4 10 AnnAYy. A
LOFEIG ¥, LAHEGR SIGICS, 0. 24 3Y517, 2022 Wis S350, G 74 (Jul Wil AU 16, £VZ4jr 20

U.S.C. § 2401(b) (providing that “[a] tort claim against the United States shall be forever barred
unless it s presented 1n writing to the appropriate Federal agency within two years after such ciaim
accrues™).

The APA provides that “{a] person suffering legal wrong because of agency action, or
adverscly affected or aggrieved by agency action within the meaning of a rclevant statute. is
entitled to judicial review thereof.™ 5 U.S.C. § 702. Only “[a]gency action made reviewable by

statute and final agency action for which there is no other adequate remedy in a court are subject

- e

to judicial review,” however, SU.S.C. § 704, The statuie of limitations under the APA is six vears

from the accrual of a claim.  See Ades v. [nited Stares. No. 22-10044. 2027 W1, 1198206, at *1

{5th Cir. Apr. 22, 2022) ("an "APA challenge is governed by the general statute of limitations

constructive fraud, negligence and gross negligence, fraudulent and negligent misrepresentation, and false statements,
(See, e.g.. No. 3:20-CV-810-5-BH, doc. 3 at 28.; id.. doc. 3-2 at 28-29.}

il

o
o



is barred unless brought within six years of accrual.’™) (quoting Dunn-McCampbell Royalty Int’l,
Inc. v. Nat'l Park Serv., 112 F.3d 1283, 1286-87 (5th Cir. 1997)). For purposes of accrual of a
claim under § 2401(a), the Fifth Circuit applies “the standard rule that a cause of action ﬁm accrues
when the plaintiff has a complete and present cause of action. Stated another way. accrual occurs
853 F.3d 792, 801 (Gth

") A 1, st 1 PP R [ M ST AT L i W Toitdancd CF  etrren £
when the plaintif can file suit and obtain rchiefll” Doe v. Uniied Staies, 853 F,

e iia

Cir, 2T,

Here, Petitioncr alleges: “I am the Plaintiff without a final dctermination letters [sic] not
abie o vindicate either ciaim ior beneiils or procedurai ciaums, Accordingly, exiauslion wouid
be futile.” (No. 3:20-CV-810-S-BH, doc. 3 at 40.) Because she does not allege exhaustion under
the FTCA, or a final agency action made revicwable by statute under the APA, there is no subject-
matter jurisdiction for her claims. Further, even if her allegations may be liberally construed as
alleging exhaustion under the FTCA, and final agency action undcr the APA, her claims would

fail as time-barred becausc they are based on her 1999 conviction, and because the same factual

hases nnrimlupc the claims in her current cox mp slaint were raised in her H‘ﬂ‘!m(‘h appesa al i n 2007,
and in her second § 2255 motion in 2012, over 13 vears and 7 vears, respectively. before she filed

this complaint. (See docs. 213, 225.)

o Frp enlinf e tlan o

she has failed to carry her burden to show the existence of any extraordinary circumstances
warraniing equiiabie ioliing ol any ciauns under e FICA or AFA. Jee Doe, 833 .5d atl 8U2
(*Generally, in determining if equitable tolling is appropriate, we focus the inquiry ‘on what event,
in faimess and logic, should have alerted the average lay person to act to protect his rights.”™)

(citation omitted); Lonero, 2022 WL 3544401, at *2-3 (quoting Holland v. Florida, 560 U.S, 631,

649 (2010)).
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Accordingly, Petitioner's claims under the FTCA and APA should be dismisscd,

D. Other Civil Statutes

Petitioner also appears to raise claims under Title XVITT of the Social Security Act

(Medicare Act), 42 T1L.S.C. § 1393 o7 seq . the Patient Protection and Affordable Care Act (ACA),

Pub. L. No. 111-148, 124 Stat. 119 (2010), and the Federal Trade Commission Act (FTC Act)
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has not identified anv provision of these Acts that provides a private cause of action for anv of the
- p Ey } v

£ -

claims she alleges against Kespondents in this action. See, e.g., Tayior v. St. Clair, 685 F.2d 982,
988 (5th Cir. 1982) (It has, of course, been cstablished that the Social Security Act affords no
private right of action.”) (citing Maine v. Thiboutot, 448 U.S. 1 (1980); Edelman v. Jordan, 415
U.S. 651 (1974)); Mosser v. Aetna Life Jns. Co.. No. 4:13-¢cv-00430-ALM-KPI, 2018 WL
5728529, at *11 (E.D. Tex. Sept. 7, 2018) (citing cascs rcjecting a finding of a private right of

action to enforce certain ACA provisions); Arruda v. Curves Int’l, Inc., 861 F. App’x 831, 835

T_t ot 4 R .
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E. Criminal Statutes

Petitioner aiso appears 1o allege claims for vielations of criminal statutes, including the
“Health Care Fraud Act” and 18 U.S.C. § 10017 (See, ¢.g., No. 3:20-CV-810-S-BH, doc. 3 at 25:
id., doc. 3-1 at 28.)

Criminal statutes cannot be enforced in a civil action. See Florance v. Buchmeyer. 500 F,

* Petitioner’s references to the “Health Care Fraud Act™ appear to refer to the criminal statutory provision for health
care fraud set forth in 18 U.S.C, § 1347, (See, eg, doc. 3 at 28.)

13
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Supp. 2d 618, 626 (N.D. Tex. 2007). “Private citizens do not have the right to bring a private

action under a federal criminal statute.” Sappore v. Arlington Career Inst., No. 3:09-CV-1671-N,

2010 WL, 446076, at *2 (N.D. Tex. Feb. 8, 2010) (citing Pierre v. Guidry, 75 F. Ap

a1y P
E2 lSu,l': L . [1‘;‘}; ;.

L,

(5th Cir. 20030, Recause 1f

uo
-

P.S.C. 881001 and 1347 are criminal statutes. da nat nravide a aivil

o]
e
[
122

cause of action, and may not be enforced by Petitioner, she fails fo state a claim under these

Toat 1 1

I N~ s . .

10 UIC CARCII Sii 3OCKS 0 a35E0 G CiEi UiST @ ol Oliiiaiiiai axuu.uv S'L.i'(ii ;.'i'ci;iii"é

should be dismissed.



1y, DEUUNMIVIEIYIIALIUN
The complaint received on April 7, 2020 (doc. 3), should be construed as a petition for writ
of error coram nobis and DENIED with prejudice. Petitioner’s civil ¢claims under the Tucker Act,
the Little Tucker Act, the Contract Disputes Act, the qucral Tort Claims Act, and the
Administrative Procedures Act should be DISMISSED for lack of subject-matter jurisdiction. and
her remaining civil claims should be DISMISSED with prejudice for failure to state a claim.

43 17 3 fe3re 1 thnt ¢ 43 : 3 A ~ £ : f - i
Pctitioncr should again be warned that sanctions may be imposed if she files any further challenges

£

ta her 1900 canvictinn including monetary sanctiong and an order harrine her from filing anv civil

actions 1n this Court without obtaining prior authorization.
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INSTRUCTIONS FOR SERVICE AND
NOTICE OF RIGHT TO APPEAL/OBJECT

A copy of tiese findings, conciusions and recommendauon shaii be d on all parties 1n
na

S¢
4d“ as con clusions and

CIUSIQ1

k]

»
the manner pr ovided b ¥ law. Anv rty w ho nhmg_tc 1o any part of these f

»

3 fir
1ccommcnd ation must file specific written objections wvhm 14 days after Lelz ,erved with a
copv, See 2811 S .C § G36((1): Fod R, Civ. P. 72(h). In order 1o be specific. an Qbiec_‘.[ic\n_ mnst
identify the specific finding or recommendation to which objection is made, state the basis for the
objection, and specily the place m the magistrate judge’s {indings, conclusions and
recommendation where the dxqputca dctcrmmmon is found. An objection that merely mcorporatcs

P R B =t o osa 4%
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larr pam
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specific written obiucfmm mH bar the aggriev ed party from appealing the factual ﬁndmﬁs and
lcgal conclusions of the magistrate judge that are accepted or adopted by the district court, except
upon grounds of plain error. See Douglass v. United Servs. Automobile Ass'n, 79 F.3d 1415, 1417

(5th Cir. 1996).
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Additional material
from this filing is
available in the
Clerk’s Office.



