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QUESTIONS PRESENTED
I Whether prosecutors and Petitioner's pretrial sherffs
department Custedians violatien of a Sch.edu)ed bria)
by jury, which in all likelihood may have resulted in

acquittal in a capital first degree murder Charge,
Should toll AEDPA*on'e-year limitation peried for

Fi)ing 28 USC$ 2254 factual innocence claim ¢

2 Whether the Sixth Circuit erred in agreement with dist
Mok court’s dental of Petitioner's Apphication for Lerki-
Ficate of Appealability ¢

3 Whether the Sixth Circurt erred in agreement with the
district courts rigid enforcement the one-yeor stabute
of limitakiens in Sommarily dfny‘mﬁ to hear Constitu-
tional grounds raised in State’s prisoner pro se petik-
ion for hubeas corpus relief?

4. whether distrct court erred in z‘au-linﬂ Yo take into
account triol lowyer's express tonflhich of Interest
undisclosed thot resulted in o fundamental miscaor-
riage of Justice in *State Proceedings?’

-

fAﬂﬁ-='l“errcr§srr1 and Effective Death Penalty Aa)‘ of 1994
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IN THE
SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner resPecHuI'ly prays that a writ of cerfiorary 15sue to review
the judamen’r below,

DPINIONS BELDW

The order of the United States covrt of appeals appeors at
Appendix “A of the petition and is unpublished.

The judgment order of the United States court of oppeals
appears at Appendix D to the petition and 1s unpublished.

The opinion of the United States district court appears ot
Appendix E of the petition and is unpublished.

JURISDICTIDN .

The date on which the United States Lourt of Appeals
decided my Case was November 02,2023

A timely petition for rehearing en bonc was filed in the
United States Court of Appeols on November 16,2023
copy appears at Appendix B, and a copy of the order

~denying rchear;ng filed on December 18, 2023 appears
ot Appendix A,

The jurisd{c’rfon of this Court 15 Invoked under 28 L.5.C.
section 1254 (1).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
This case I'n\IDlVQL(“‘) Constitution of the Dnited States Amendment
Two which in pertinent part provides:
TiThe right of the people to keep and beor Arms shall not
be ;n‘frfnged."
And is tantamount to Conshituhion of Tennessee, Article I Declaration of
Rights. Section 2
"That government being instituted for the common benefit,
the docttine of non-resistance against arbitrary power and
oppression is absured, slavish ond destruchive of the good
and happiness of monkind” ¢ and Section 2b
“That the citizens of this State have g righ# to keep and bear
arms for their common defense”
Their application is demonstroted in 'Hﬁs u.S. Dist. Ceurt recerd,™ the
First shots were fired into what would be called ... the front of the
hous-e."’[PeHHoner‘s owner burlt homej, "Nothin happened, They had
time to get around and fire two or more shots in. They went into
and through o woll in o room.”(1d. Doc.19-2 Py.1777. quoting the
9/18 | 2001 Sentencing Judge presiding over the 10/31/02 P-C trial,
lsted as "THE WITNESS” on P-¢ Trial tronscript page 80). " When I
opened the door two shofs came through my windew and went
through beth walls.” (].d TBIEX TR *3/RI#7 Pefitioner’s Interrsgation .’ \
handwritten by T81 Special Agent. Prosecutor Steve Huntley. Doc M-lb.Zsaé
also Py ## 234i- 2347 State’s eye-witness Sheriffs departmeny SWAT

Det. Brad Depew witnessed “the vichim”in Pefitioner’s First degree
2



murder by premeditotion, Jife without parcle sentence, fire more
thon o dozen gunshots inte Pehitioner’s home after twice hearing
Wlodarz Say “he hadnt done dnyfh'mg to be arrested “(Ld. Stmt.
of Det Brad Depew RI#19.Doe 19-i6 Pgs.2343. ZZHH),aISo quoted
in Doc3 #2 Exhibit "GENERAL GROUNDS TO ATTAIN THE ENDS OF JUSTICE
pages 8-9 of 24
(2) Constitution of the Untted States Amendment Four

¥ The right of the people to be secure in their persons,. -

houses, popers and effects, against unreasonoble searches

and seizures shall not be violated: and no Warrants Shall
1ssue, but upen probable cause....”
Violation of Petitioner's Fourth Amendment is expressed in the war-
rantless ntrusion onto Petitioner’s deiveway on 13 July 2000 ot or
about 3:00 pm- APPLICATION FOR ISSUANCE DF CERTIFICATE OF APPEALABI-
LITY pgs.-H-15 and in the JupeMENT' Signed by Judge Tom Wr;ghf
on 01 September 2000. Doc 19-1b Pg #2308

(@) Wiodarz had been "B Arrested without warront”
(b) Wiodarz had not waived his right “fo tral by a jury,”
(3)  Constitution of the United States Amendment Five
“No person shall be held to answer for o copital or other
wise infamous Crime...nor shall any person be subject
for the same offense to be twice put in jeopordy of

hfe or limb... nor be deprived of life, liberty, or
property, without due process of low.”

Violation of the Fifth Amendment is shown tn Petibioner’s '6RouNDs
3



FOR RELIEF DOCLUMENTS (Doc.3 Exhibit 1) listed i3 of 41 documents;
State’s threot of Petitioner’s death Doc.20 tral court ORDER for

State’s written death penalty,and Doc 21 The Rogersville Review,

Feb. 7/8 2001 ed- Headlined. *DEATH SOUGHT*  [plolice dogs led of-
ficers fo Wiodarz home from burglarized home...%);and, the ol-

leged “..Killing officer ..in the perpetration of or atrempt to per
petrate an aggrovated burglary of the habitation of Barbara
Bowen ” (Dac 18-1 Pg #415), results direcHy from sheriffs depart-
ment custodian's and prosecutors violation of Pehtioner’s access
“To APPEAR “1n Court
‘[WJhich divectly nsurped Petitioner's righf to redvess
his Fourth Amendment rights violated by the shentfs
depariment ond prosecutors: Petitioner’s Fifth Amendment
guaranteed rights to not be deprived of Iife, liberty or
property without duve protess of law; Petitioner's Sixth
Amendment r;ghk to enjoy the right to a speedy public
tria) by an impartial Jury set for October 2nd. 2000; Pet- ..
itioner's Eighth Amendment deprivation of protection from
excessive bail. excessive fines and cruel and unusual
punishment of death imposition under government's accus-

otion that o tnial by an impar"h'al jury (P‘eﬂh.oner had not
waived 1d 01 Sept 2000 JuDGMENT), would have more -

likely-than- not proven to be boqus?”
Quoting Doc.3 * 3 Exhibit ARGUMENT-B GROUND Two: Petitioner's

[9/18/2001] Plea was not knowingly and voluntarily entered. State's
L'




drafted " WAIVER oF RIGHTS AND PLEA OF GUILTY “sheuld be invalidated.

(1)

(5)

®

Constitution of the Umited States Amendment Fourteen Sect. L

“All persons born of naturalized n the United States, and
subject to the jurtsdiction thereof, are citizens of the

United States and of the State wherein they reside.
No state shall make or enforce any law which shall
obridge the pn‘vileges or immunities of cihizens of the
United States: nor shall any Stete deprive any person of

life, liberty, or property, without due process of law;
nor deny to any person within its jur{sd;aﬁon the equal

protection of the laws.”

Tenn. Code Annototed (TCR) § 39-1-201 (@) No person may be
convicted of an offense vnless each of the following 1S proven

beyond a reasonoble doubt

(1) The conduct, Orcumstances surrounding the conduct, or
o result of the conduct described inthe definitisn of the
of fense; (2) The culpoble mentol state required; (3) The ne-
qation of any defense to an offense defined in this title if
admissible tvidence is -introduced supporting the defense.
(b). In the obsence of the proof required by subsection (a),
the innocence of the person 1s presumed.

() A person chorged with an offense has no burden to prove
Inncence

T.C.A. § 39-11-61l (o). A person isjusﬁﬁ'ed In H)reaTEning

or using force agains’r another person when and to the

5



degree the person reasonably believes the force 1s immediately
necessary to protect against the other's use or attempted

use of unlawful force. The person must have a reasonable

belief that there 15 an imminent danger of death or serious

bodily injury. The dangar ereating the belief of imminent death

ot serrous bodily injury must be, or honestly believed to be

real ot the Time, and must be founded upon reasonable grounds.

There 1s no duty to refreat before o person threatens or uses force.
Application of TCA §§ 3d-11-20) (2) (1-3), (b) (c) and 39-11- bil () is con-
tained 1n district court’s record.Pgs. 1177, 2304, 2341-23417; roised on
pgs. 10-11 of Doc.3 *H Exhibit: Ground Four Argument D " Lons7sf|n9 of
13 pages Submitted along with application for issuance of Coh
because of the extraordinary circumstances "(Id, C0A application
Pg. 2b), TCA § 39-11-611 15 expressed in Petitioner's "Psychologicol .4

Neuropsydw!og;ml Evaluation” jn relevont part,

“[s]ituational factors related to police ackisn on 13 July 2000

i+ s clear that he was unable to couse the death of

another but simply reacted to a situation which was beyond

his comprehensisn and beyond his contro).” pg.ib of 16
(Buoted in Doc 3 #2 Exhibit pgs.7- 8). ORDER Filed Nov. 2. 2023 acknow-
ledged thot " wlodarz’s counsel Commissioned the report and inform-

ed the tria) court that 1t would be used to argue several offirmative

defenses “(Ld. ORDER - APPENDIX-D pg.4)

¢/ TCA 39-1-203. Defenses. Sﬁm‘enc;ng Lommission Comments-
“If the defense is ot issue,the state must prove beyond a
reasonoble doubt thot the defense does not apply ”
TCA § 39-1~203(d) mandates: the court sholl instruct the J‘ury
é



that any reasonable doubt on the 1ssue requires the defendant to

be acquited ”
Buoted in Doc 3 # 4 Ex. Arqument-D p.ll. Notice.Pursuart Tean R. Crim Proc.
R.i2.2 Filed on June 28.2001, and Nohfication™ with reqetd to diminished

capou'fy. duress or necessity and self-defense”were filed on July 27,

2001 and are marked Pgs.lla(l) and (1) of Doc.3 “4Ex Arqument D.

(8 TcA§§ 39-13-204. Sentencing for First degree murder, () and,

(9. TCA 40-35-209(b). These Subsechions
“[s]hall not be construed to authorize the introduction of any

evidence Secured in violotion of the United States or the
tonstitution of Tennessee.”

Both, B and Q apply 1o Asst. D.A.. Godbee's falsehoods. and the 9/12/ 2008
Error Coram Nobis Court's “immediate acquiescence to Mr. Godbee's fobrical-
ed "gunin the Petitioner's truck?” boc 3 4 Ex. Ground Four: Prosecutor

and Public Defender, “trial tounsel” violation of Brady v. Maryland 373 US

B3 (1963) in_conjunction_with Alford(1970) criterion, pgs 7-8- also, Doc3

” ZEx GENERAL GROUNDS To ATTAIN THE ENDS of JusTICE: “[]he State

inserted a series of false claims herein proven untrue ... ncluding,
falsely alleging '[i]he qun found in the pickup truck which was of
the scene!” 9/12/08 v p. 35 (Dish [+ Doc 19.3 Pq 1869). when . in fac}

there was no such qun and the pickup was located twenty (20) riles

away and irrelevant to the cose.” Id- Doe.3 #2Ex p.17: “His
vehicle was not ot the residence ot the time of arrest ond 1nvestigat-

ton.” Guoh‘ng AFrIDAVIT of Steve HunHey, TBI Agent/Prosecutor,
Sworn to and subscribed on 25 April, 2001, (Pg.1724)

0). 28 usc § 2253 (c) (2): Petitioner’s APPENDIXES-B and C
7



STATEMENT OF THE CASE

Stephen B.wiodarz, Petitioner v. Mike Parris. Warden,Respondent, Case

No.3:22-cv-88 is Petitioner's first petition under 28 usc § 2254. It
was filed on August 16,202) in the prison mailf&om, logged and verified
by mailroom personnel (APPENMx«&pl 3 o). Twice the (ourt Clerk notified
Petitioner thot the court had not received his pefifion.

on March 4,2022. Pelitioner resubmitred copy of his original pehi-
tron (Doc.3). declared, cerhified, verified under penalty of perjury, on
August 1b,202). within seven (7) months of exhausting actual innocence
tlaim in state court to “attain the ends of}uSHL&”(MANDAT& STATE
OF TENNESSEE Filed Sepfember 23.2020 "To the Honorable Judge of
the Hawkins County Criminal Court”), expressed in Petitipmer’s 'MOTION
To PROCEED (APPENDIX-F) wn order “to conform with Petitioner’s
Motion To Reopen Post Convichion “ Case 3:22-cv 88 Doc 19-1b Riled
10/10/22 Pgs.2286-87 identify Exhibits A-through-F and ottachments
that corroborate Petitioner's claims and reason the motion should
be granted.

“Furthermore. in its endeaver to aHain the ends of Jushce ...

“the Post Conviction Trial Coutt Honorable Judae Should

take into considerahion the So_vunmenﬂs role in Petition-

er's ' Mofion For Reconsideration Pursuont to Frozier v..

Stote, 495 Sw 3d 24b 253 (Tenn 201b) “Our Dath 1s To

Do Justice Not To Perpetuate Error’”(Doc 19-19 2364-24b1)

[specifically refernng to] “eriminal law and civil law

violations s’re.mm3n3 from State offvcials know;ng rm'srep-

8



representation of the fruth and concealment of material

facts (Constituﬂona\ Brady, 1963 vio\aﬁons) to induce the

prefrial detainee /defendant /Petitioner to his detriment.”
1d. Motion To Proceed in the Criminal Court, Filed November 16, 2020.
Trial date 1-29-1021. Signed by Tria) Judge on 29 January 2021 -
DENiED by ORDER Filed January 29,2021 by (Petitioner's former pro-
secutor, sherff department employee), Randall L. Collier Clerk of Courls,
serves as the final procedure to exhaust state remedies on

Ground Four (in response 2254 Petitien (Doc.3) page 12 (@)).

Doc.3, factuol innocence claim consists of fourty ome (‘ﬂ)
numbered documents (Doc.3 No.) Exhibit) that contest each and
every Wlodarz v. State decision and corroborate GENERAL GRouNnDS
TO ATTAIN THE ENDS OF JUSTILE with Suppor‘r;ng Facts (Doc3 #2 Ex)
olong with four(‘i) Grounds for Relief with Arguments H':al’.jur‘)s}s
of reason could require Brady (1463) analysis to achieve fundament-
ol foirness:

A. Ground Dne. Wlodara had been denred the righf to have. competent

conflict-free-counsel for his defense 1n Stote v Wiedarz Lase No.7772

terminoted upon Counseled WAIVER of RIGHTS AND PLEA DF GuilTy

occeplted b 01 . /A _-(Ground One

contains ibpages of documented GRoumps FOR RELIEF SUPPORTING

FAC.Ts,i.ncludt‘ng proof that “"Detechive Randaoll L.Collier. Prosecubor's

i4 July 2000 AFFIDAVIT confoins statements fbbi-are.?alsu"(Pg,I:B)).

B. Ground Twe. Wlodarz’ Plea was not know;ngiy and vglun}arily

entered: Specifically: the "waiver OF RIGHTS AND PLEA OF GUILTY”
9



Should be invalidated. (poc.3 “3Ex) “[p]rfor to cumulative prejudices
and Court ORDER for the State to file a written death penalty nohee
(Ground Dne Supporﬁng Fact 219, Wlodarz did not waive his right

Yo trial by jury'(Ground Dne Supporﬁng Fact 12 JuoGmenT o} Sept ZDDD)
Nor requested such wawers ”(Gmund Two .Suppbr‘h'ne Facts Pq 2:8).
Dr-Engum’s evaluahon reported to trial counsel provided to the State
rendered Wlodarz death penally incompetent (Py 3:18)¢ on March 19,200
the State received Results of Examinations from FB1 that conclusive-
ly extluded ammumihon in Wiodarz 30-30 Winchester rifle from
lead fragments recovered from Mi. Gibsonis body dur]ng autopsy.
(Ground one Supporting Fact 22). State's eye witness SwAT Deputy
Gary W.Murrell had a visual of the rear of Wlodarz residence,
the tear of the out buildings and the area to the side of the
residence.. Officer Gibson and Castie then returned to the rear
of the building in plain view of myself but concealed fram +he
residence ¥ (Doc 3 #2 Ex.Pq7 quo’fmg Grounds For Relyef Document 35
T81 Reporf # R1 79 Statement ffigned by SWAT member Deputy
Gary w. Murrf”).“ﬂn September 12.2008 the State tonceded:

"50 we never had o case’ 9/12/08 Tr 37:20 quoh'ng MR.GODDEE,
Asst.D.A. “(Doc 3 #3Ex.Pg.3:10)

L Ground Three. Wlodarz's Alford best interest quilty plea \s
anhthetical to North Carolina v. Alford .41 S ¢+ 160 (1970) Criterion

"[wlhere strong evidence of actual qu;lf subsequently

negated defendant's claim of innocenct and provided

strong factuol bases for the 9u]l+y plea, and state had
10



o strong case of first degree murder, so that defendant
advised ‘by competent counsel, in fe\ll‘-genﬂy toncluded
that he should plend to second degree murder rather
than be Tried for first-degree murder, the court commit-
ted no tonstitutional error in aaaepw‘;ng quilty plea
despite defendant's cddaim of innocence_./’(vod”jf.x PRE-
FACE quoting North Caroling v. Aiford, a1 5 ¢+ 160 (Hw))

Petitioner's covnsel, Public Defender, Me Eichelman, entered the
Aiford plea on September 18,2001 during Court's questioning of the
defendant:

THE CouRT: Now. the mext Quesfa‘on T usuolly ask 15 if you've plead{ng
because you are guilty but, as I understand it , you've agraﬁd

upon an Alford plea: is that right?”

MR EICHELMAN : Yes.your Honor: (9/18/2001 Proceeding Tr. pg 15:19-23
Lase 3:22-v-BB Doc 18- Pg.b01. Ground Three Supporting Facr fg 119

On october 31,2002 Me.Eichelmon was asked to describe his best

interest plea advise to Pefitioner Wiodarz

"The main thing that T explain about it, n concrete terms,

1s if 11 can moke him feel better in terms of ma{n‘ra}n;ng

s pos]h‘on that this was an accident, than 1+ does that”
Buoting 10/31/02 P-C Tr p Bb: 21-24 Doc 18-2 Pq 573,

In light of the pending ComPLAINT for wrongful death fiied by
Mr, Gibson's farmily on July 13,2001 (served on Wlodarz Jaly 2002)
bvarrfnq “friendly fire” . fatal <5J10'oh‘ng (Doc 3 *1Ex "26 document)

and Assistant District Attorney, former Prosecbor Godbee’s
)



“No contest’plea in criminal court, jurists of reason can discern

fravisty in Petitioner’s Alford best inferest plea of guilty. Mr.

Godbee was fac'rng officiol misconduct chargt.s "lnvo)v;nﬂ six female

pretrial detainees’ complarnts filed with Tennessee Claims Commis-

Sion, reported in Johnsen Q‘!*Z Press, Feb 2. 20ned. "Intimidation

Common thread in Six complaints.” And, The Rogersville Review,

Oct. 3. 2012 ed. reporf;ng Mr.Godbee’s “No contest plea .. An Invests
}gaf;on by the Tennessee Bureau of Inveshigotion reporfedly found
‘ten or more wichims’.,.?

" The pr;nﬁipal difference between o plea of Bu}|+y ond o
plea of nelo contendere 15 that the nolo contendere

[Prosecutor Godbee's No contest p\m] may not be used

against the defendant tn civil action based upon the
same acts. As such, this plea 15 particularly popular n
antitrust adions where the likelthood of dwil actions
following in the wake of a successful antitrust prose cut-
10n 15 very greut”_ll_d_f Black’s Law Dictiongry 5th ed.
Pg.a45: Cose 3:22-cv-88 Doc.l19-3 Pq 1871
Copies of Jehnsen City Press and The Rogersville Review are
ottached to APPENDIX-C marked, pgs. ba. and bb. The newspaper

arhicles demonstrote Pehitioner’s dil;genca to attain justice

“[i]n o Stete Judiciol District with noted instances of prosecutorial
intimidation ﬂ»rough eonfidence that no one who complains abeut
district attorney will be bel{ave,d.”(“ne_ told me that nobody will

believe me if I complained about him because he was the distrct
12



attorney.” 1d. Johnson L'!.tx Press Feb.2.2011ed. quo+;n5 one of the

prosecutor’s Victims). And, the fesulffng m;scarrJaae of Justice from
the state's “offered plea” ("An offered plea is o plea in which the
defendant... feels that he is going to be convicted, if he qoes

to trial ;4 News Acticle quoh‘ng the districth attorney. Doc 18-4 63@
Reasonable jurn'sts can find Petitioner’s best interest guflfy plea

"is even more suspicious because Howkins County’s ‘insurance
carrier would not cover nor defend this achion’~ the 13 July 2000
Hawkins County Sheriff's Department SWAT assault that resuited
in bfficer Gibson's fatal shooh.ng, fd AFFIDAVIT OF JAMES 0. Phillips 111
Howkins County Attorney.” (Doc.19-3.1891 eopy enclosed with PETITION
FOR REHEARING EN BANC- APPENDIX.B)

D Ground Four. Prosecutor and Public Defeader “trial Counsel”

violation of Brady v. Maryland 373 b.s.83 (I%S) in conzjuncﬁnn with

Alford C”‘fﬂribn.(Doc..3 oy Exh'ab]t). Ground One. Wlodarz has been

denied the right to have competent confiich- free counsel for his
defense (APPENDIX.C.pg.s. 10- 23: Petrtioner’s proof that trial counsel
lied during the 10/31/02 (Dr.lg;naDP-C Trial while he was under
oath to tell the frufh),and Gtound D. Argument (Petitioner's
prosecutor’s per_]'ury and fraud cloim raised under Brady (Hé3))
are both submitted n the Sixth Circui’r(?di’rioner's CcoA apphce-
tion APPENDIX.D.) because they best explain extraordinary cir=
cumstances that resulted tn Petitioner's 273 months of z-llegal
tmprisonment in the Tennessee Department of Correchion.

Petitioner asks the United States District Court in Knoxville Tenn-
13



essee for "Remand to the Howkins County Criminal Court for trial
within sixty (6b) doys or release from State’s custody,” (Dac.3 pg ib)

On June 21,2022 district court ordered Responc}n}wt o “answer
or otherwise respond to the petihon....” (Doc.l?.: Pgs 375-375)

Dn October In, 2022, Zochary L. Barker, Assistont Attorney
Generol, Federal Habeas Corpus bivision, representing the Respondent,

filed documents from State Court record tonsisting of Petitioner’s
ounseled pleading, pro se motions and pehtions, Petitioner’s letters
seeking discovery documents and reports from court agents, and FBI
in Washington D.C.,and judgments from criminal court and C.C.A.
Respondent’s filed documents are Stamped “Cose 3:22-tv-000383
Page 10 #* 386- through 2580 ".

on Detober 19,2022 Respondent motioned the coutt to dismiss with
prﬁjudice Petitioner's pro se pehition on procedural grounds without
proper tonsiderotion for the extractdinary circumstances that bolster
Pehitioner's conshitutional (‘JD.IMS.(DO(_. 0. 258) Respondents mo“h’on)

Pefitioner pro se filed his reply on November 10, 2022-

bistrict Court Judgment order filed on March 22,2023 (Doc 24,2615)
denied the pefition, declined to issue coA ond directed the Clerk to
Close the file. In its MEMORANDUM OPINION (APPENDIX-E). Jower court
placed preference on " PROCEDURAL HISTORY. State Proceedings"#haf
lock substantial _;'ush'r_t and fundamental fairness and are contested

throughou} Petitioner’s grounds for relief; Because, (@.lower

court has relied upon "the underlying facts “ from proceedl‘ng that

contained “no facts” Doc 23 (APPENDIX'E) Pgs 2603-04 Oting,

M



Wlodarz v. State, No.E2002-02798-CCA- R3-PL. 2003 WL228b82b7
(“No facts were presented ot the guil’ry plea hearmg»"ai pg.2.

Doc 18-7 Pg. 685). (b). Wlodarz 2003 CCA afh.rmfng the. demal
of post- conviction relief renders from Assigned Briefs ,wherein

“ Facts are taken from news articles ” (&uoﬁng State's Brief Doc.
19-25 Pg, 516 STATEMENT OF THE FACTS P 2518) inserted in Court
Appm‘nfea Post- Conviction Appellant Counsel’s STATEMENT of FACTS
(2521); hot from Grounds For Relief bocuments(Doc 3 #1 Ex) that
refute the Hawkins County Shenff's Deparfment spokespersons
false press reports (including but not limited to those marked
Pgs 2524 through 2528). "1 was convicted before I hod a chance

to go to trial ”(&uoﬂng Pehitioner's 10/31/02 P-C testimony Tr.p.30:2¢
25. Doc.19-25 Pg.2514)

Dn 21 Apnhl 2023 Petitioner submitted APPLICATION FOR ISSUANCE
OF CERTIFICATE OF APPEALABILITY (APPENDIX.C)
On D2 November 2023 the Sixth Circuit Judgment Drder denied the

application. (APPENDIX.D)

Pehitioner’s PETITION FOR REMEARING EN BANE (APPENDIX.B)
was denied on December 18,2023 (APPENDIX.A)
Pehitioner's two (z)prevr.ous)y submitted pro se pehitions for

writ of cerhioran (15 March and 8 May 2024) forled to comply
fully with the content requirements of Supreme. Court Rule 14

and returned to Pehtioner for correchion and resubmission
within sixty (60) doys of Moy 8, 2024.
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REASONS FOoR GRANTING THE WRIT

A habeas pefitioner may net oppeal the demial of his pehition
unless the District Court or Court of Appeals "issues o certificate of
appealability.” 280 5sc & 2253 (¢) (1); Lonzales v Thaler 565 us
i34.143 n 5 j32 S CF. b4} (ZDIZ) Under the Antiterrerism and Death

Penalty Act of 1996 (AEDPA), a COA “may issue ... only rf the
applicant has made a substonhial Show{nﬁ of the denial of o
constitutionol r:’gh‘} "§ 2253 (0 (2). To moke that jhow;ngi a hab-
eas pehiticner must demenstrate ¥ that reasenoble jurisks could
debate whether ... the petition should have been resolved in o
different monner or that the 1ssues presented were adequate
to deserve encouragement to proceed further “Slack v. Me Danpe)
529 us 473, 484. 120 S. c}. 1595 (2000). AEDPA does not * raqu;rt
petiboner to prove, before the issusnce of o COA, thot some

J.uris’rs would grant the pm‘;'h;sn for habeas corpus.” Miller-Elv.

Cockrell 537 us. 322 338.123 5. ¢t 1029, (2003) (erted in Applica-
tion for Issuance of Certificate of Appealability fgsi-3 and Z’Dk

Rather *[a]t the CoA. stage. the only guestion 1s whether 7 the
tlaim is reasonably debatable.” Wernandez v. Peery 11 5 .

2231. 2234 2v2) quoﬂ'ng Buck v. Davis; 137 S ¢+ 159,713,774
(z017)

In this case the District Court should have Scheduied an
‘evidentiory h'mr:,ng on Petitioner's constitutionnl gronnds and

The Sixth Gircoit should not hove denied Petitioner his € oA
appl'ir_a‘rlﬁon, ré



b.  PROSECUTORS AND PETITIONER'S PRETRIAL SHERIFF'S DEPARTMENT

CUSTODIANS VIDLATION OF A SCLHEDULED TRTAL BY A JuRy,

WHICH IN ALL LIKELINDOD MAY HAVE RESULTED IN ACQUITTAL

IN A CAPITAL FIRST DEGREE MURDER LHARGE SHOLLD THLL

A.E.D.P.A.'S ONE YEAR LIMITATION FOR FILING 2BUSC § 2254

FACTUAL \NNBCENCE CLAIM

In 199b Congress enacted the Antiterrorism And Effective Death
Penalty Act ("AEDPA”) which amended the hobeas statute to impose
restnctions on the filing of habeos pehitions. For example, tn a typ:=
1eal tose, pr.lsoner's must file within one year from the date the
criminol judgment becomes final which usually means the point
where Petitioner has exhousted his state remedies under section
2241 (d) (1). Refusal to consider a constitutional claim due to a pro-
teducal bae which results in a fundamentol miscornage oF‘juche

Should not prevent the federal court from hear‘mg the merits of
Petitioner's conshtutional claim.

In Wainwright v. Sykes 433 Us a1 a7 5e+ 2497 (1977), Jushice

Renquist wrote for the majority that the Couse-ond- prejudice

standard would “not prevent a federal habeas court from ad-

J.udl.c.a’r'ms for the first hime the federal conshtubional cloym of
a defendant who 1n the absence of such an adjudication will be
the vichim of o miscarriage of jushce

"In appropn‘af‘e toses, [ the principles of comity and analﬂy]
must y;eld to the 'mperative of torrechng o fundumentaliy unjust

incarceration.” Eng\e v. Isaac, 456 us 107.135,102 SC.1558 (HSZ).
17



On September 01.2000 State’s witnesses attested under oath
in open Court that Stephen B. Wiodarz was not involved in any
criminal achivity on July 13,2000 and reveoled that police creat-
ed exigency. that factually did not exish. See APPENDIA.C. Pgs 1-29,
APPENDIX.B. Pgs 5-6. Doc.3 #3 Ex Supporh.ng tacts Pgs.)-3, Grounds

for Relief Documents 1-12; bocd. The Roaersville Review,‘?/‘i/Zooo

ed. rﬁporh'ng the September 01.2000 prel;mfnory hfor‘mﬁ. A_}ury triol

scheduled for Dctober 2, 2000 ot 1:00 pm (Doc~l3) was preempted by
the Stafe and concecled state's perjury Underlying pohce action om
July 13.2000. APPENDIX. C Pgs I1M.15; H £ 5D. Det. Randall L. Collier July

4 2000 AFFIDAYVIT Sworn fo and subscribed before Glende Dovis,
Notary Public . Doc 19-1 P 1610 also Grounds for Relief Document 3

Doc [4-1 Pq ibl; Dctober 30,2002 PC Tr Pqld

“The cose was dropped. As far as I knew Sir.. ..

I never had due process in that -- on those charges ”

|

“1 found that an aﬂ'\'davﬂ; o% the search warrant and Fhe

actual statements that were made under sath by officers

Collier and Price tontradicted. And it appeared to me

that the offidavit... mode out the followina doy

wos perjured. "(PcTr p.10:7-9,15-i9 Buohing Peritisner

of p 12 Pehtioner describes noture of Colliers perjury)-

Proof of Det. Collier’s July 14 2000 perjured Affidavit is found
in Discovery 1tems listed on fgs.1833.1834.1835 of Doc.19-3. The
Documents were “Hand Delivered“te Public Defeader Richelman

by Asst. District Attorney boug Godbee . They remained undisc)osed.
18



Petitioner’s post convichion trial lawyer declined the court's
request for presentation of evidence supporting Petitioners
Ttsh‘mony. S5ee APPENDIX € Pg 7. dﬂn9 P-t Tr. Pg@l‘i and 89.

0n Tth day of February 2001 the State filed DEATW PENALTY NoTicE
(Doc 19-1.1653 . Doc 18-5 657) accusfng falsely Petitioner of “mur-
der committed for the purpose of avo;dn'ng,fn%erfen'ng with or
prevﬁnﬁng a lawful arrest or prosecution. ” State's NoTIcE 15 In
response to a Criminal Court ORDER Filed bth Feb. 200 (Doc19-) Py
Ib52) that contains a gag order clouse,

“All attorneys, parf;e.s,mvesh’gm‘ors ond law entorcement

offiters tnvolved in this case are strictly enjoined and

prohibried from making any statements to the media....”

State v Wledarz No. 7772 DRDER Filed b*' February 2001.

Th‘eRogersv‘lHe Rev;ew,FP_bruary 7/8 ed.Head!ined *DEATH SOUGHT
(Doc 19-1 Pg 1654) violated the gog crder by pubh'sh;ng false press
releases submitted by the “sherffis department spokesperson,

Glenda Davis ” (Buoting Citizen TRIBUNE July 14, 2500: Doc I18-4 bll-b12).

Contrary “to reports, officers” hod not “responded... fo i‘nv'esh‘ga‘t&

an aggravated burglary Jnor hod “police dogs led officers to
wiodarz home from the burglarized home “ Nor had Wlodarz
“ordered " anyone “off his property with o shotqun "(qunh'nq The
Rogg_;__{v}lle Review, Feb 7/8 2001 ed) Citizen TRIBUNE July 14,2000

Headlined: “A Hawkins County Sherff's Department deputy was killed
- while aHempHng to arrest an armed Suspect in connection with

o burglury that sccurred earher in the day.”
19



False press releases that discredit Pefitioner’s innocence Compose

State v. Wlodorz 7772(2001) ond Wlodoarz v State 2003 CCA offirm-

ation of criminal court's denial of Petitioner’s post convichon relief
Tog-e}her,ﬂaey structure distrct court’s case BACKGROUND (poc.23
.2603*0‘9 that appears to volidate perjury and resvih‘ng fraud.

While lower court’s reliance on Wiodarz v State 2003 exposes Flaws

_in Vstate post-conviction or collateral rﬂv;ﬁw"<P:PPENDi.XE.S D pg3
and E pg 2b07), the State never corrected the fundamental consti-
tutional Flaws ar?ﬁné From the 01 September 2000 prelimnory ot
tested ’resh'mony of State witnesses that Petitioner had not viol
ated triminal law statutes. And, the 01 Sept. 2000 JUDGMENT
(Doc 1916 Pqg 2308 also Doc 3 *( Ex 12) shows that Pehitioner had
not waived trial by jury. Because Petitioner had not wotved
trial by jury prior to State’s infended death penaity prosecution
by false press releases, fundamental structuol constitutiona)
errors a~FFe.LHn9 Pefitioner's right fo a fair jury trial had not
been properly Jjudicially resolved the case is still “pending”,
rendEr;nB ;napph‘aable 2254 () @2) \n lower tourts “denial of
the 2259 PetiYion based on “Timeliness” calculations in
“Equi’rab\e To\\:ng " APPENDIX E Pgs 5-6. APPENDIX D Pgs 23
Under § 2244 (d) (2) the Hme dur;ng which o properly filed

applfLafl‘on For state post-conviction or other review with respect
to PEr’r;nen’rjudgmeni’ or claim 15 pending shall not be counted

toward any period of limitation under this section.
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2 THE SIXTH CIRCUIT ERRED IN AGREEMENT WITH DISTRICT COURTS.
DENJAL OF PETITIONER'S APPLICATION FOR CERTIFICATE OF

APPEALABILITY

By fiat the Siith Circuit hos dermonstrated a. ¥ substantial Show-
tzng of the dental of " E;QHE Amendment protection from crual and |
unusval punishment “constitutional n'_qht" 28 usC £2253 () ()
(APPENDIX.D pg2) i.e. denying Petitioner’s innocence claim support-
ing documents under "A one-year period of limitakions” and by
Speculating what defense counsel may have presented at trial(Poc.
23 25’9- Under & 2253 (¢) (2) o cerfificote of appeslabilify may
1ssue " only if the apphicant has mode a substantin) showing of rhe
denial of a tonshitutionol ngh)‘ “28usc$2253 (©)@). Imprison-

ment of o person who hos demonstated his factual innocence,

a5 has the Pelitioner in this case, violates the Eibhfh Amendment,

“Apehitioner satisfies [fhe demal of a conshtutiona) r;ghf] by de-
monstrating thot jurists of reason could d‘:sag"re:a with the dis-
trict court's resolution of s conshitutionol claims or that the

jun'sn tould tonclude the Issues ptesented are adequate te

deserve encourogﬁmf;nf to proce,ed further.” 1d Slock v McDamel

529 us 413 481 ot o4 120 S.cb. 1595 (2000) (APPENDIXES B,
pgs.2-3., -:C.pgs.l-B)
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3,  SIXTH CIRCUIT ERRED IN AGREEMENT WITH THE DISTICT COURT'S

RiGID ENEORCEMENT OF THE ONE- YEAR STATUTE DF LIMITA-

TION IN SUMMARILY DEIanNG To HEAR CONSTITUTIONAL

GROUNDS RAISED IN STATE'S PRISONER'S PRO SE PETITION

FOR HABEAS CoRPUS RELIEF

“unhike other ports of AEDPA, The pne-year fime himit for
Filing a petition for writ of habeas corpus enacted in Sechion
101 of the Antiterrorism and Effective Death Penalty Act of
1996 15 remarkably lucid. ... Every relevant Signol-from the
Act’s plain langquage, to Its legfsla%fve history , to its structure-
po;nfs to the same di'reaﬁon'.ﬁechon 101's one- year T; m]-h‘g..','p'ro_
vision 15 o Statute of limitation subject to equitable. fo)ling,

not a Junsdictionol bar.” 1d. Caldern v. U, Dist Ch. for the Cenk.
Dist. of Cal, 128 F3d 1283.1288-89 ((9+h Cir 1997); Also

Neverson v. Faravharson 366 F 3d 32.41 (ls’r Cir.2004); Dunlop v. i8S

250 F3d 1001.1004-07 (bth Cir.2001); Horns v. Hutchinson 289 F 3d.325

330 (4" Cir 2000)} Smith v Mc Ginnis 208 F34 13,1718 (2nd Cir.2000)

Talown v, Chrans 189 F3d 547 5947-98 (7th Cir. 2000) (“[#]ht bne-
year deadline 1s nofjurisdfd’iona\ and therefore the judge-made
doctrine of equitable Yolling 1s avalable in principle “ o 598.)
Moreover, AEDPA hime himifations apply to the fypa‘ca' Lase
in which no actual innocence claim 1s made (Doc 3 *2 Ex Pg4 citing

Mc Quiggin v Pe.rkl'ns)il% Sctlazy at 1921 (Z.Dls)).ﬁnd,dl‘sh;d tourt

granted Respondent's moHon without exam;m\ng documents cor-
roboraﬁng Petitioner's foctual innecence grounds enhtlement,
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4 DISTRILT CouRT ERRED IN FAILING T0 TAKE INTO ACCOUNT

TRIAL LAWYERS EXPRESS CONFLICLT OF INTEREST UNDISCLOSED

THAT RESULTED IN A FUNDAMENTAL MISCARRIAGE OF JuSTICE

IN STATE PROCEEDINGS

In 1980 the United States Supreme Court decided thet a state
prisoner can win a federal writ of habeas corpus only upon show-
1ng that the state parhicipated in the dental of a fundamental right
protected by the Fourteenth Amendment. The r;gH to counsel quarante-
ed by the Sixth Amendment 1s a fundamenta) r'lght Unless a de-
fendant tharged with a Serious offense has counsel able fo Invoke
the procedura) and spbstanhive safequards that o)ish‘ngu;sh our
system ofjus’rice, 0 serious nsk of injustice infects the trial

itself. Cuyler v-Sullivan, 100 S.ct. 170817115 (1980)-(Doc.3 *3 Ex
ot pg b ¢iting Gideon v. Wainwright. 83 5.ck 792.796 (1943);

Johnson v. Zerbst 58 5.t lova, o2y (1938),

Throughout his 28 uSC 2254 Grounds for Relief expressed on
prececlfng pages,espeaially In Doc .3 “2Ex, Doc 3 # 4 &x.(Ground
4) ond in APPENDIXES B and C. Petitiener has shown that Counsel
appoinfed to represent Pehtioner at tral “actively represent-

ed conflicting interests” Mickens v Taylor 122 5.¢r 1237, 1245

(zoo1) citing Sullivan, 10b $ ¢t 1708, And most resently proven

“trial counsel” tefuted exculpatory evidence Such as Dr.!
Engum's evaluation that negated premeditation and intent by
aﬂeshng “two Shots were fired frem o window’ "In the Peh-
Honer's home (Pc Tr p72) while misrepresenhing Circumstances
of the action thot resulted in o federal wrongful death
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civil Suﬁ; Case No 2:01-¢cv-"204 F:led on July i3, 2001 (Dor, 34) Ex
Document for Rehef 26 CoMPLAINT for wrongful death) “on page 2
sechll Plawntiff's avere that TBi has not relensed the ballishes
on the bullet and bullet fragments to determine whether the
bullet that killed Gerald Gibson came from Stephen Wledarz's qun
or friendly fire ”(&uof;ng COMPLAINT 10 Doc. 3 #3 Ex on Pq-7sect 2b)
(o). Reasonable jurn.sfs may discern from trial tounsel’s attested
“two shots were fired from a window ", that ffn'nc) from a window
constitutes premeditation and /or intent. (b). Counsel's speculat
ion undermines Statutory self defense T CA. § 39-11- 6] (o)
that the State of Tennessee was burdened by law to disprove
under TCA § 39-11- 203. (¢) T8 Report RI #27 signed by SwAT
member, State's eye- witness Deputy Gary W Murrell states that
he and Sqh Greg Larkins observed Dffrcer Gibson and Castle
. ..in pla;n view of myself but conceoled from the residence”
(I_d. preced;ng Pg-10 guoting Doc 3 # 2Ex pg.7,quoting T8I Report
RI #27). The location of Dpty. Gibson on the north side of the wood -
shed “toncealed from the residence ”1s depicted In TBI Picture

" #72-photo of area of shed where officer stood “and State’s
i‘magt book pictures 49.72. 260-26% and are explm’ned in
Doc 3 *4 Ex - ARGUMENT Ground Four pg7. "Neither State's eye-
withesses Murrell nor Larkin ever expressed in reports or attesh
ed \n open Court that two Shots were fired from o window 1n the

Petitioner's hom?."(l_al_ Doc3.“2£x.5upporﬁn3 Facts on pg 19:35)
(@) The State hod not disproved Mw Gibson’s Family’s wrongful
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death by friendly fire from Hawkins County Sheriff's Department SwAT
members par’n'u'paﬂng in the letha) .S.iﬂge on July 13.-2000.

On October 31. 2002 trinl counsel testified that Peritioner
“could see” Deputv Gibson * both looking putside toword the shed
ond looking around the corner of the shed” P-e1r pg 75-76

Wherenas the actual distance from Pehtioner to Deputy Gibson
was no less than sixty (éo) feet (Doc.18-i4 pg.qlz_S.l)m’davEf of
private inveshgator's measurements, consistant with TBI dia-
gram measurements stamped Doc9-ib pg 2339 (contained in
Motion To Reopen Post Convichion. Exhibit.C. pgs 2337-23%0)), Mr.

Eichelman’s testimony describes a face to face tonfrontation be-
tween Officer Gibson and Wlodorz:.... no further from you [ P-C
Counsel sfand{ng at podi‘um]‘ than I am si’rting on this stand”f14.Pc
Tr.75:6-7. 83:4-22. Doc 3 #3 Ex ot pqg 15).The T8 “Diagram " and
"measurements * were provided fo " Public Defender on 4 /1a/ 2001
by Doug Godbee Asst. Distrct Attorney #(Doc 19-25 pg 2545 biscovsey)
Public Defender’s Ihvesfigafor Rick Taylot’s 2/1/01 ‘case

Activity MEMO (Doc3 1 Ex Grounds for Relief Document 39 CCO”*G:"EJ
in Motion To Reopen P-C pgs.iza.b.c)) “15 o true ond exach topy of
Mr Eichelman’s Investigator Rick Taylor's '2/1/01 cASE ALTIVITY MEMO
‘photo ‘Ilustrates *Bullet found here’ on the putside woodshed
builclfng Notthside wall ot TBI Diagram location "F” 'the rear of
the building in pla:\n view of Murrell and Larkins but toncealed
from the residence: consistent with TBI #72-phote of area of shed

where officer stood. Taylor s dfagram of o bullet refutes
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y
Messts. Stambauah. and Eichman's transcribed P-c statement. The one
single bullet that Inveshaator Taylor found could not hove been
fired from the house window.” . At pg 73 of the 10/31/02 P-C,
Messrs Sfambaush and Eichman Suggested thot the back of the
Shed had been used “for target prachce”. (Doc_ 3 #3Expl5)
Lower courts foil to mearmmnafully examine appointed Counsels}’
(both tral counsel's ottested and P-C counsel’s expressed,” fired
from a window “(pg. 2521 P-C counsel's Brief) to “fired out of the
window “ (APPENDIX.E Doc 23 Pa 2612) overlooking © through window
blind ¥
Examination of the blind 1n #34 [referrina Yo T8Y OFFICIAL
FIREARMS IDENTIFICATION REPORT/RI “l19 and OFFICIAL
MICROANALYSIS REPORT] teveal the presence of two (2)
apparent areas of damage/holes which roughly cor
respond to the holes present in Exhibit #18 [screen] "
(@uated in Doc 19-16 Pa 2312 Motion To Repoen P-C EXIBITS AZE)

Morfover, lower courts have overlooked police oction Caus-

otion for Petvtioner's reacion.

"1 went to the Northwest bedrosm and opened the door

when I opend the door two Shots came through my Window”
(Dor_S “Hex Supporting Facts P9 3:T1R) LXQR"S) RI 7. Motion To
Reopen PC Pa 7a corroborated with TBi oicture © “188- Projechle
damaoe In Northwest room: 181 picw‘urt“’*lqz Projectile damage
in closet of Southwestern room "indicale thot both gunshets fired

erbugk the uncovered lower Sash northside Northwest bedroom
2b



Win dow (T81 oicture ®10) went Hvrough the bedreom closel walls
into the southwest room” (Doc 3 #4 Ex pg3)
“"Mv shots were not aimed directed. or anything. They -
were back-off shots for the twe shots that came in

;mmfdia’ftly before thot ” Id Ip/31/2002 PCTri5:25-496:2"

Buoted in Ground Four ARGUMENT pg hl.

The resul’nng prtjudn‘ce from the undisclosed materia)

exculpatory documents thet trial counsel misrepresented;
each and every TccA affirmation of trial tourts’ post convict-

ion denials poassed on to lower federal Courts.

CONCLLSIDN
The petition for a writ of certiorar sheuld be granted:

Petitioner’s factual innocence claim should be heard.

Respectully submited: A[ep»/i&n b h}/ﬁdﬂj July 5. 2024
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