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ftUESTlOWS PRESENTED

Whether prosecutors and Petitioner's prebial .sheriff's 

department Custodians violation of a Scheduled trial 

by jury, which m ai) likelihood may have resulted in

acquittal in a capita) first decree murder Charity 

should toll A ED P/)*one-year limitation period for

filing ZB U 5 C § 2259 factual innocence Claim ?

Whether the. Suit Circuit erred in agreement with dist­

rict court's denial of Petitioner's Application for Certi­

ficate of ApptaI abi I rfyf

2

Whether the 5ixth Circuit erred in agreement with the 

district Courtis rigid enforcement the one*year statute 

of limitations in Summarily denying to hear Constifu-

3

tional grounds raised in Shaft's prisoner pro se petit- 

I c>n for hak eas Corpus relief?

Whether district court errtd in failina to take into9. 9
account trial lawyer's express Conflict of Interest 

undisclosed that resulted in a fundamental 

riage of justice in ' 5tate Proceedings?

mi5car-

f
Anti - Terrori sm and EffectiVe Death Penalty Act of J9 9/£
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In the

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully ptays that a writ of cestiorory issue, to review 

the judgment below,

OPINIONS BELOW

The order of the United States Court of appeals appears at 

Appendix A of the petition and is unpublished-

The judgment order of the Untied States Court of appeals 

appears at Appendix D to the petition and is unpublished.

The opinion of the United States district Court appears at 

Appendix L of the petition and is unpublished-

Jurisdiction

The date on which the United States Court of Appeals 

decided my Case was November Dl,Z0l3

A timely petition for rehearing en banc was filed in the 

United States Court of Appeals on November lb, Z0Z3 

Copy appears at Appendix B> and a Copy of the order 

denying rehearing filed on December 18 , Z0Z3 appears 

af Appendix A,

The Jurisdiction of this Court is Invoked under 28 U.SO. 

Sect ion 115 H (i)-

I.



CDN5TITLITI0NA L AND STATUTORY PROVISIONS INVOLVED 

This Case invj>lves,(l)„ Constitution of tht United Stotts Amendment 

Two which in pertinent part provides:

[tjhe right of the people to keep and hear A mi shall not 

be infringed/7

And 15 tantamount to Constitution of Tennessee, Article I Declaration of 

Rights. Section 2

* That government being instituted for the common benefit, 

the doctrine of non-resistance against arbitrary pcwer and 

oppression is obsured, Slavish ond destructive of the good 

and happiness of mankind *'l and Section Z.X

v That the citizens of this State haveo right to keep and bear 

arms for their common defense/

Their application is demonstrated in the U Dish Court record," 

first shots were fired into what would be Called, the front of the

owner built homej, "Nothin happened,. They hodh ou s t." £ Peti ti on e r's 

time to get around and fire two or more shots in. They went into 

and through a wall in a room. tr(ld. Doe. ISj-2. Pg.1777. quoting the 

R/l8/2oo I Sentencing judge presiding over the Id/3 l/oz P-C trial,

listed as THE WITNESS" on P C Trial transcript page BO^. u h/hen I

opened the door two shots came through my window and went 

through both Wa IJs.77 ^Id • TBI Ex IR *3/Ri *7 Petitioner's Interrogation 

handwritten by TBI Special Agent, Prosecutor Steve Huntley. Doc IR-IC.230& 

ajsp Pg. 2341 - 23H7 State's eye-witness Sheriff's department SwAT

Det. Brod Depew witnessed ’’the victim* in Petitioner's first degree

2



murder by premeditation, life without parole sentence, fire more 

than a dozen gunshots into Petitioners home after twice hearing

Wlodarz Say " he hadn't done anything to be arrested "(&. Stmt, 

of Det. Brad Depew Rl * IR. Dot n-i£, Pgs.2343, 23HH),also quoted 

in Doc3 ul Exhibit "GENERAL GROUNDS TO ATTAIN THE ENDS Of JUSTICE 

pages 8- 9 of 24-

(2) Constitution of the United States Amendment Four

''The fight" of the people to be Secure in their persons,, -
% : /'

houses, papers and effects, against unreasonable- searches 

and seizures shall not be. violated, and no Warrants Shall

issue, but upon probable taust.*c<"

Violation of Petitioner's fourth Amendment is expressed in the war­

rantless intrusion onto Petitioner's dirwtwQy on 13 July Z000 af or 

about 3'0d pm' Application For issuance of Certificate of appeala bi-

LlTX pgsll - IF and fn theTUDCMENT/ signed byJudgeTom Wright 

an 01 September ZDOO. Doc 19-lb Pg*23o8

(ctj h/lodarz had been "Uf Arrested without warrant*

(b) Wlodarz had not waived his right "to trial by ojury,"

(3) Constitution of the United States Amendment Five

"Wo person shall be held to answerfor a capitaI or other­

wise infamous Crime... nor shall any person be subject 

for the Same offense to be twice put in jeopardy of

life or limb ... nor be deprived of life , liberty, or 

property, Without due process of lawJ'

Violation of the Fifth Ane.ndmtruf is shown In Petitioner's ’GROUNDS

3



FOR RELIEF Documents (doc.3 Exhibit!^ listed 13 of *fl documents* 

State's threat of Petitioner's death Doc-.ZO trial court ORDER for

Matt's written death penalty.and Doc El The Rogers i/i)lp Re wen;. 
feb* lib ZOOI ed« Headlined, DEATH SOUGHT' v j^pjolict dogs led of­

ficers to U/lodarz. hone from burglarised horne,,.f);and^the^ Ol- 

leged "...killing officer .’..in Hie perpetration of or attempt to per­

petrate an aggravated burglary of the habitation of Barbara 

B owtn * (hoc I8-1 Pg * 415), results directly from sheriffs depart' 

mf_nt Custodian's and prosecutors violation of Petitioner's access 

"TO APPEAR*in Court

'[fc/Jhith directly usurped Petitioner's right to redress 

his Fourth Amendment rights violated by the sheriff's 

deportment ond prosecutors; Petitioner's Fifth Amendment 

guaranteed rights to not be deprived of life, liberty or 

property without due process of law; Petitioner's Sixth 

Amendment right to enjoy the right to a speedy public 

trial by an impartial jury Set for October £nd, Zooo; Pet- .

I tinner's Eighth Amendment deprivation of protection from 

excessive bail, excessive fines and cruel and unusual 

punishment of death imposition under government's accus­

ation that a trial by on impar tial jury (Petitioner had not 

waived ]_d oi Sept Zood Judgment),would have 

likely - than- not proven to be bogus?

Quoting Doc.3 M 3 Exhibit ARGUMENT-B Ground Two: Petitioner's 

[ 9 / IS/IDOt] Plea was not knowingly and voluntarily entered. State's

more -

H



drafted * Waiver of Rights and plea of Guilty " should fee, invalidated

(4) Constitution of the United States Amendment fourteen Stef. U

"All persons born or naturalized in the United states, and 

Subject to fhe jurisdiction thereof, art cit ixens of the

United 5totes and of the State wherein they reside.

Kio state shall make or enforce any law which shall 

abridge the privileges or immunities of dtieens of the 

United States; nor shall any State deprive any person of 

life* liberty, or property, without due process of law; 

nor deny to any person within its jurisdiction the equal 

protection of the laws.1'

Tenn. Code Annotated (tca) f (a) No person nay be

convicted of an offense unless -each of the following is proven 

beyond a reasonable doubt

(j) The conduct, Circunstances Surrounding the Conduct, or 

ot resuli of the conduct described in the definition of the 

offense; (2) The culpoble mental state required; (3) rhe ne­

gation of any defense to on offense defined in this title if 

admissible evidence is introduced supporting fhe defense-

(b) . In the absence of the proof required by Subsection (a), 

the innocence of the person is presumed.

(c) A person charged with on offense has no burden to prove 

inncen ct

(5) T. C.A. | 31-11-611 ("o). A person is justified in threatening 

or using force againsf another person when and to the

(5)
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degree the person rco^onabiy believes the force, is immediately 

necessary to protect against the other's use or attempted 

use of unlawful force. The person must have a reasonable.

belief that there is an imminent danger of death or serious 

bodily injury. The danger creating tbe belief of imminent death 

or serious bodily injury must be, or honestly believed to be 

real at the time, and must be founded upon reasonable grounds.

There is no duty to retreat before o person threatens or uses force.

/I p p 11 ca 11 o n of TC/1 §$ 39-\\-20\ (a) (b) (c) ancl J9-II- Ml (a) is Con­

tained in district Court's record. Pgs. 1777, 2306 , 23‘ib23ir?j raised on 

Pgs. ID- II of Dot.3 ^*1 Exhibit: Ground Four Argument D H Consisting of 

13 pages .Submitted along with application for issuance ot to It 

because of the extraordinary circumstances *^Id, C OA application 

P$- Z-O* TC-A $ 39-11-611 ts expressed in Petitioner's '‘Psychological l 

Neuropsychological Evaluation " in re.1 evont part,

[fjitu ationol factors reJated to police action on 13 3u)y 200Q 
• *
it is clear that he was unable to Cause the death of

situation which was beyondanother but Simply reacted to 

his comprehension and beyond his control? pg. 16 of lb

( Quoted in Doc 3 *2 Exhibit pgs. 7-8)* ORDER Filed Nov, 2. 2.023, acknow­

ledged that "wiodarz.‘s counsel Comml SSioned the report and inform- 

ed the trio) Court that it Would he used to argue, several affirmative 

defenses " Q_d. ORDER- /IPPENDIX-D pg. H)

TCA 39- 11-Z03. Defenses. Sentencing Commission Comments- 

"if the defense is at issue, the. state must prove beyond a 

reasonable doubt that the defense does not apply
t

TCA § 3S-lh 2.03(d) mandates: the court shall instructtbe jury

(7;
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+Vio+ ony rfosonable doubt on the issue requires the. defendant bo 

be acquited "

Quoted In Doc 3 * H Ex. Argument-D p.ll. Notice. Pursuant Tenn R.CnViProc. 

R. 12.2 Filed on Uune 28. 2.001, and Notification" with record to diminished

Capoaty, duress or necessity and self-defensevere filed on July 27, 

2.001 ond art marked Pgs. Ila(l) and (li) of Doc.3 dH Ex Argument D-

(8) TCA J9-I3'20 H . Sentencing for first degree m urder, (ic) and;

TCA 40-35-209 (b). These Subsections

"{sjhall not be Construed to authorize the introduction of any 

evidence Secured in violation of the United States or the 

Constitution of Tennessee/'

Both/ B and 9 apply to Asst. D.A.. Godbeei falsehoods. and the 4/12/2003 

Crror Coram Nobis Courts "immediate acquiescence to Nr. Godbee's fabricat­

ed *gun in the Petitioners truck''7 Doc3 *H tx- Ground Four: Prosecutor 

and Public Defend er, trial Counsel violation of Bradv v. Maryland 373 U S

83^1463) tn Conjunction u/ith Alford(1470) Criterion > pqs 7-8’. abo, Doc3

*2.lX GENERAL GROUNDS TO ATTAIN THE ENDS OF JUSTICE; "j>]he ff-ate 

inserted a series of folse claims herein proven untrue including,* 4

fa\se]y alleging ftjhe gun found in the pickup truck wbfch was at 

the scene'/' q/UloBTr p. 35 (Dish D. Doc 19.3 Pg when, in fact,

there was no such gun and the pickup was located twenty (Zfl) rn'iles 

away and irrelevant to the Case. " Id-Doc. 3 *2.Ex p. I7-* "His 

vehicle was not at the residence at the time of arrest and investigat­

ion." Quoting AFFIDAVIT of .Steve Huntley » TBI Agfnl / ProStc uhor 

Sworn to and subscribed on 25 April, 2001. (Pg*l7Z4)

(l0)^ '28 USD £ 2253 COC2): Petitioner's APPENDIXLS-B and C

7



STATEMENT OF THE CASE

Stephen B. Wlodorz,f Petitioner v. Mike Pams. Warden. Respondent, Case,

No. 3‘22-cv-88 15 Petitioner's first petition under ZB US C | 2251. It 

was filed on August 16,202.1 in the. prison moilroom, logged and verified 

by mailroom personnel (yiPPENDlx-C.p* 3 0). Twice the Court Clerk notified 

Petitioner that the court had not received bis petition-

On March ^,2022. Petitioner resubmitted! copy ot his original peti­

tion (Doc.3), declared, certified; verified under penalty of perjury, on 

August I b, 2021, within Seven (7) months of exhausting actual innocence 

Claim in state Court to '’attain the ends of justice "^MANDATE STATE 

OF TENNESSEE Filed September 23,2020 "To the Honorable Judge of 

the Hawkins County Criminal Courtexpressed in Petitioner's ‘MOTION 

TO PROCEED (APPENDIX-f) in ordpr "to conform with Petitioner's 

Motion To R-eopen Post Conviction " Case 3:22-cv 8B DocIVlh Filed 

lo/lo/22 P95. 2286-87 identify Exhibits A* through F and attachments 

that corroborate Petitioner's claims and reason the notion should 

be granted•

"Furthermore, in its endeaver to attain the ends of justice... 

the Post Conviction Trial Court Honorable Judge Should 

take into consideration the government's role in Petition­

er's 'Motion For Reconsideration Pursuant to Frazier v.

.State. 5W 3d 2tt> 253 (Tenn Zoib)''0ur Oath Is To 

Do Justice Not To Perpetuate Error'"(Dot H-iB 23h*l-2lhl) 

[specifically referring toj''criminal law and 

Violations stemming from State officials knowing misrep-

Civil law

0



repressentation of the truth and Concealn ent of material 

lacts (Const!tutional Brady) 19 G 3 violahons) to induce, the 

pretrial detainee, /defendant /Petitioner to his detriment." 

id. Motion To Protend in the Crtnina) Court, Filed November 16. lOZV.

Trial date I-29-2.021. .Signed by Trial Judge on 29 January 2.02.1 - 

J)ENIED by ORDER Filed January 29, 2021 by (Petitioner's hornier pro­

secutor, sheri ff ' department employee^), Randal! L. Collier Clerk of Courts, 

serves as the final procedure to exhaust state remedies on 

Ground Four (m response 2259 Petition (Doc.3) page 12 (e)).

Doc. 3, factual innocence claim Consists of fourty one

numbered documents (Doc .3 Nv. I Exhibit) that Contest each and

every Wlodarc. V. State decision and Corroborate general grounds

TO ATTAIN THE ENDS OF JUSTICE with Supporting Fact-S (DocJ *2 Ex)
» _

along with four(H) Grounds for Relief with Arguments thafjunsts 

of reason could require Bradvfl^fe^t analysis to achieve fundament' 

al fairness:

Ground One, lVlodar2. had been denied the right to have Competent 

conflict-free-COunset for his defense in State v. U/l odor?.. Case Mo.7772 

terminated, upon counseled V/AivLR op Rights AND PLEA or &uiltv 

accepted by the court judge on .September l&. 2001.(Ground One. 

Contains Ibpagei of documented GROUNDS FDR RELIEF SUPPORTING 

FACTS, incl u d I ng proof that "Detective. Rand al) L, Cell ier. Prosecutors 

1H Huly ZODO AFFIDAVIT contains stotements that ore. lo\se/(Pa) I• 3)).

Ground Two. Wlodarz.'Plea was not knowingly and voluntarily 

entered: Speaficallv the " waiver of rights and plea oe GuiLTy''

(W)

A.

B.

9



Should be invalidated. (docr3*J£x) '[pjrior to cumulative prejudices 

and Court ORDER for the State to file a written death penalty notice.

f (frouncl One Supporting Fact £fl), Wlodarz. did not waive his right

to trial by jury' (Ground One Supporting Fact )l luo&ntNT D) Sept Iddo) 

h!or requested .such WUWtrS "(Ground Two Supporting Facts Pg 

Dr.tngum's evaluation reported to trial Counsel provided to the State

rendered Vllodarz. death penalty incompetent(Pg 3'lo)' On March 11,1001 

the .State received Results of Examinations from FBI that Conclusive­

ly excluded ammunition in Wlodarz'30-30 Winchester rifle from 

lead fragments recovered from Mr, Gibsons body during autopsy.

(Ground One Supporting Fact Zt)> State's eye witness SvV/tr Deputy
• *

6-ary W. Murrell had a visual of the rear of Wlodarz. residence,

the rear of the out Buildings and the area to the side of the
%

residence.. Officer Gibson and Castle then returned to the. tear
of the building in plain view of myself but Concealed from the 

residence^ (bocJ UZ Ex.Pg7 quoting Grounds For Rebef Document 35 

TBl Report n Rl 7S Statement Signed by SWAT member Deputy 

Gary W. Murrf IJ).,l0n September ll.ZODB the State Conceded’

\5o we never had a case; *1/IE/08 Tr 37.10 quoting’ MRiGODBEE, 

Asst.t>./\."(0oc3 w3 Ex. Pg,3:10)

t Ground Three. Wlodarz-'s Alford best interest guilty pleo is 

antithetical to Morth Carolina v. /Ilford.^1 5 Ct\tt>0 ^1970) Criterion 

[wjhere Strong evidence of actual quilt Subsequently 

negated defendants claim of innocence, and provided 

Strong tactual bases for the guilty plea , and state bad
10



a strong case, of first degree. murder, So that defendant" 

advised by Competent Counsel, in tellige.ntly Con eluded 

that be should plead to Second degree, murder rather 

than be fried -for first-degree murder, the court Commit­

ted no Constitutional error in accepting quilty plea 

despite defendant 's claim of innocence.^^c 3 *3 Ex PR£~

FACE quoting North Carolina V Alford, ^1 S Ct IW) ([^7®)^

Petitioner's Counsel, Public Defender, Mr Eicbelman, entered the 

Alford plea on .September I8.Z0DI during Court's questioning of the 

deff ndant;

THE Court: Now. the next question I usually ask is if you're pleading 

because you are guilty but, os I understand it „ you've agreed 

upon on Alford plea*, is that" right ?tr

MR. LI C HELM AN .* Yes.your Honor: (‘l /18/2001 Proceeding Tr. pg 15: W-23 

Cose 3‘2.1*Cv- 88 Doc )8-H Pg-fcOI- Ground Three Supporting Fact ft} I'j)

On odober 31, 2.002 Mr.Tiche.lman was asked to describe his best 

interest plea advise to Petitioner Wlodarz.

1 The mam thing that I explain about it, m Concrete ttrns; 

is if it Can moke him feel better in terns of maintaining 

hl5 position that this was an accident, than it does that." 

Quoting 10/31/02 P-C Tr pBb'D'lHl Doc 18*2 Pg573,

In light of the pending Complaint for wrongful death filed by 

Mr, Gribsonls family on July 13,20 01 (served on Wiodarz. July Lcaz) 

averring "friendly fire/ . fatal shooting ( Doc 3 BI Ex *Vo document) 

and Assistant District Attorney,former Prosecutor 6odbee'S

II



"No contest^plea in Crimino) court, jurists of reason Can discern 

travisty in Petitioner's Alford best interest plea of guilty* Mr. 

Godbee was -facing official misconduct charges involving Six female 

pretrio) detainees' c.t>np)amb filed wiHi Tennessee Claims Commis­

sion , reported in Johnson City Press. Feb 2.2.DI)ed. "Intimi dation 

Common thread in SIX Complaints.* And. The Rogersvf'De Revieu?, 

Od. 3. 20/2. ed. reporhng tlr. bo A bee's ‘ No Contest plea .. investr-

igotion by the Tennessee Bure.au of Investigation reportedly found
%

' ten or more victims'

M The

//
♦ 4 V

principal difference between a plea of guilty end a 

pleo of nolo contendere 15 thaf the nolo Contendere 

[Prosecutor Godbee's No contest pleaj may not be used 

against the defendant in civil action based upon the.

Same acts. As Such, this plea is particularly popular in 

antitrust actions where the likelihood of civil actions 

following in the wake of a successful antitrust prosecut­

ion IS very great/ Id. Black's Law Dictionary 5th ed.

Pg. 9M5; Case 5:22-cv-88 Docjq-3 Pg I9U

Copies of Johnson City Press and The Roaerswlle Review are,

attached to yiPPENDiX-C marked,pgs. ha. and t>.b. The newspaper

articles demonstrate Petitioner's diligence to attain justice
%

0pJn a State Judicial District with noted instances of prosecutorial 

Intimidation through Conti den ce, that 

district attorney will be. believed/^''He. told me that nobody will

believe me if I complained about him because he was the district

who Complains aboutno one

12



attorney/' id. Johnson City Press. Feb. 2,2011 ed. quoting one of the 

prosecutor's Victims^). And, the resulting miscarriage of justice from 

the State's 'offered plea," ('An offered plea is a plea in which the 

defendant... feels that he li going to he Convicted, if lie goes 

to trial Id. News Article quoting the district attorney. Doc JfM bli)

find Petitioner's best interest guilty plea

is tven more .suspicions because Hawkins County's 'insurance 

earner would not cover nor defend this action'- the 13 July Zooo

Hawkins County Sheriff's Department SWAT assault that resulted 

in Officer Gibson's fatal shooting. id Affidavit of James o. Phillips Tn 

Hawkins County Attorney/'(Doc. IH-3,1 copy enclosed with Petition

For. rehearing en Banc- appendix.6)

Ground Four. Prosecutor and Public Defender "trial Counsel// 

Violation of Brady t/. Maryland 373 U.S. 83 (isfej) in conjunction with

Alford criterion,^Doc..3 u H Exhibit). Ground One. VJlodarz has been

denied the right to have Competent Conflict-free Counsel for his 

defense. ^APPENDIX C . pgs. 10' 23’ Petitioners proof that trial Counsel 

lied during the 10/31/ OZ (original) ?- L Trial while he was under 

oath to tell the truth},and G-round J). Argument ( Petitioners 

prosecutor's perjury and fraud doiri raised under Brady (iW})) 

both Submitted in the Sixth Circuit (Petitioner's Co A applica­

tion APPENDIX. D.} Because they best explain extraordinary cir­

cumstances that resulted in Petitioner's 113 months of illegal 

imprisonment in the Tennessee Department of Correction,

Petitioner asks the United States District Court in Knoxville,Tenn-

Reasonable jurists can

D

are
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ESSee. for 11 Remand to the HawkinS Count/ Criminal Court for trial 

Within sixty (6D) day release -from State's Custody/' ^Doc.3 pg lb) 

On June 21, 1011 district Court ordered Respond ant to " 

or otherwise respond to the. petition....' ^Doc.12- Pgs 375-371>)

On Oetobdr ID, 2022. Zachary L. barker, Assistant" Attorney 

General, Federal Habeas Corpus Division f representing the Respondent; 

filed documents from .State Court record Consisting of Petitioner!s 

Counseled pleading f pro Jt notions and petitions, Petitioner's letters 

SeeJcing discovery documents and reports from Court agents, and FBI 

in Washington D.C^and judgments from criminal Court and CC A.

5 0/

answer

Respondent's filed documents are Stamped "dose 3:£2-lv-dddsb 

Page JD ** 38£>• through 15 BO "<

On October 19,2022 Respondent motioned the court to dismiss with 

prejudice Petitioner's pro se petition on procedural grounds without 

proper consideration for the extraordinary circumstances that holster 

Petitioners Constitutional claims. (Doc. 20. 2SBI Respondent's motion) 

Petitioner pro settled his reply on November 10,2022*

District Court Judgment Order filed or March 22.2023 (Doc 2*/,2£i5j 

denied the petition, declined to issue Cda and directed the Clerk to 

close the file. In its MEMORANDUM opinion (appemdix-e). lower Court 

placed preference on 11 PROCEDURAL HISTORY. State Proceedings'that 

lack -Substantial justice and fundamental fairness and are contested

throughout Petitioners grounds for relief; Because,(a).l 

court has helied upon ’’the underlying facts''from proceeding that 

contained "nofocts". Doc 23 (aPPENDIX-e) Pgs ZbD3~0H Citing,

o w e r

IH



Wlodorz. v. State, N©.E2O02-027q8-aA-R3-PC < 2.003 WL22868 207

presented at the guilty plea heanng%t pg.2,( 0 Wo facts
Dol 18-7 Pg. 885). (b). Wlodatz 2003 CCA affirming the- denial

were

of post-convi ction relief renders from Assigned Briefs,, wherein 

" Facts art taken from news articles ''(quoting State's Brief Dec.

n-25 Pg< 25lfe STATEMENT OF THE FACTS PgCSlg) inserted in Court
' ,

Appointed Post-Conviction /ippellant Counsel's statement of facts 

(2.52)),' not from Grounds For Relief Documents(Doc3 *1 Lx) that 

refute the Hawkins County Sheriff's Department spokespersons 

false press reports (including but not limited to those marked 

Pgs 2524 through Z5ZB). "1 was convicted before I bad a chance

to go to trial11 (Quoting Petitioner's iO/31/02 P-C testimony Tr~p.3Q«lt 

25. Doc.l<l-25 Pg.251M)

On 21 April 2023 Petitioner submitted APPLICATION FOR ISSUANCE 

OF CERTIFICATE OF APPEALABILITY (APPENDIX, c)

On 0 2 November 2023 the Sixth Circuit Judgment Order denied the 

application. (APPENDIX.D)

Petitioner's Petition for rehearing en banc (appenoix.b) 

was denied on December 18.2023 (APPENDIX.A.)

Petitioners two (i) previously Submitted prose petitions for 

writ of Certiorari (!5 March and 8 May 2024) failed to comply 

fully with the content requirements of Supreme Court Rule 14

and returned to Petitioner for correction and resubmission 

within 5ixty (80) days of May B, 2024.
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Rea sows for granting* the writ

A habeasi petitioner may not appeal the Jemal of his petition 

unless the District Court or Court of Appeals "issues' a certificate- of 

app eal a bili ty/'1 18 DSC § 1153 (c) ()); bonz.a)ts v. Thaler S65 US 

139 < 113 n 5 i31 5. Ct. Lit £l0iz). Under the Antiterrorism and Deat-h

Penalty Act of liih (a EDFA). a COA " may 

applicant has mode a Substantial showing of the denial of a

constitutional right1 § ZZ53 (c)(2), Jo moke that showing f a hah' 

Cas petitioner must demonstrate 15 that reasonable jurists could

debate whether ... the petition should have, been resolved' 

different manner or that the issues presented were adequate 

to deserve encouragement to proceed further ''Slack V, ft e Darnel 

529 US 9 73, iBi , 110 S, Ct. j595 ('loot), A ED PA does net v 

petitioner to prove t before the issuance of a COA, thai some 

jurists would grant the petition for habeas Corpus.^ fill let” El /.

Cockrell 537 U 5 , 32.2 33b . 123 5. Ch 1029 . £2003) ( cited in Applica­

tion for Issuance of Certificate of Appeal ability Pgs 1 -3 and 2t)(

Rather. ' [ajt the C,0.A, stage , the only question is whether " the 

el aim is reasonably debatable/'’ Hernandez V. Peer/ HI S. Ct

2231.2239 2D2I quoting Buck v. Davis, 137 3, Ch 75^.773,77?

(2017)

only if theissue .

in a

require

In this case the District Court should have Scheduled an 

evidehtiory hearing on Petitioner's constitutional grounds and 

the Sixth Circuit should not have, denied Petitioner his Co A 

applied tion. It



I. PROSECUTORS ANO PETITIONER^ PRETRIAL SHERIFF’S DEPARTMENT

CUSTODIANS VIOLATION OF A SCHEDULED TRIAL BY A JURY, 

WHICH IN ALL LIKELIHOOD MAY HAVE RESULTED IN ACftUl TTAL

IN A CAPITAL FIRST DEGREE MURDER CHARGE SHOULD TOLL 

A,E,D.P.A. 'S ONE TEAR LIMITATION FOR FILING 28 USC f 225*1 

FACTUAL INNOCENCE CLAIM

Confess Enacted the Antiterrorism And Effective Death

Penalty Act ("AEDPA^) which amended the. habeas statute to impose

restrictions on the filing of habeas petitions. For example, tn a typt- 
\ «
ital case, prisoner’s must file within one year from the date the 

Criminal judgment becomes final which usually means the point 

where Petitioner has exhausted his state remedies under section 

22HI (d)(1)* Refusal to consider a Constitutional claim due to

In i<m

a pro­

cedural bar which results in a fundamental miscarriage of justice 

should not prev€ht the federal court from hearing the merits of 

Petitioners Constitutional cJaim.

In Worn wright v. Svkes 433 US HI 97 5 Ct 2H97 ([977), Justice 

Renquist wrote for the majority that the (Louse-and- prej udl ct

5tandard would "not prevent a federal habeas Court from ad*- 

judicating for the first time the federal constitutional claim of 

a defendant who in the absence of Such djudicotion will bean a
the victim of a miscarriage of justice *

'In appropriate Coses, [the principles of comity and finality]
% * , 

must yield to Hie imperative of Correcting a fundamentally unjusf

incarceration. " Engle v. Isaq^MSfc U5 107 /35, 102 S C. 1538 (19 82).
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On .September 01.2.000 State's witnesses Attested under Doth 

In open Court that Stephen 6. Wlodarz. was not involved in any 

criminal activity on July )3> 2.000 and reveoled that police Creat­

ed exigency, that factually did not exist. See APPENDIX. £. Pgs il-21),

APPENDi X . 8 . Pgs 5-£> , Doc.3 #3 Lx Supporting Facts PgS,)-3 , Grounds

for Relief Documents 1-12> Doc.H . The Rogersvilie Review,9/9/2000 

ed. reporting the September 01.2.000 preliminary bearing. Ajury trial

Scheduled for October 2, 2000 at I’OO pm (d«c.I3) was preempted by 

the State and Contended state's perjury underlying police action on 

July 13.1000. APPENDIX. C.PgS h.)5 : H C S D. Det. Randall L Collier July

IH 2000 Art)davit 5worn to and Subscribed before Glendo Davis, 

Notary Public. Doc icM Pg IbID olso Grounds for Relief Documents

Doc MH Pg l£>M ; October SO. 2002 PC Tr Pg|0

° The case was dropped. As far as I know Sir ....

I never had due process in that - on those charges
• ! <

''1 found that otn affidavit of the search warrant and Hie

actual statements that were made under aath by Officers 

Collier and Price contra dieted. And it appeared to me. 

that the affidavit.. . mode out the folloWina day

was perjured. "(PcTr p. 10:7-9 . IS-19 Duohng Petitioner 

at p 12 Petitioner describes nature of Collier's pttjury)*

Proof of Det. Co 111 erls July )H 2000 perjured Affidavit is found

in Discovery items listed on fgs J833.1839. 1835 of Doc.19-3. The 

Documents were "Hand Delivered*to Public Defender Eicbelman 

by Asst. District Attorney Doug Gvdbee. They remained undisclosed.

18



Petitioners post conviction trial lawyer declined the court's 

request for presentation of evidence Supporting Petitioner's 

testimony. iee /IPPENDIX t Pg 17. citing P-CTr. PgS.IH ond 89.

On 7th day of February 2.001 the State filed DEATH PENALTY Notice

(*Doc I9-M853 . Doc 16-5 i>Sl) accusing falsely Petitioner of "nur-
* ' , , , 

der committed for the purpose of aval ding, interfering with or

preventing a lawful arrest or prosecution. " State's Notice is in

response to a Criminal Court ORDER Filed 8th Feb. 2001 (Doc 19*1 Pg

1852) that contains a gag order clause'

II attorneys, parties > investigators and law enforcement

officers rnvolved in this cose are strictly enjoined and

prohibited from making any statements to the m ed to... -"

State v Wlodorz. No.7772 ORDER. Filed 8f,? February 2.001.

The Rogersville Review.February 7/b ed.Headlined ’ DEATH Sought 

(Doc. 19”! Pg I 859) violated the gag order by publishing false p 

releases Submitted by the "sheriff's department Spokesperson, 

Glenda Davis " (Quoting Citizen TRl6UME July 19,2000: DoclB-9 811-812). 

Contrary "to rt ports ; officers " had not "responded... to investigate

ggravated burglary '' nor hod "police dogs led officers fo 

Wlodarz. home front the burglar»z.ed horned Nor had Wlodar2.

’'ordered'' anyont " off his property with a shotgun Quoting The 

Rogersville Review. Feb 7/8 2001 ed)i citizen TRIBUNE. July )4.200fl
t v , %

Headlined' "A Hawkins County Sheriff’s Department deputy was killed

',r while attempting to arrest an armed Suspect in Connection with
• \ _

a burglary that occurred earlier In the day.1'

ress

an a

n



False press releases that discredit Petitioner's innocence Compost 

•State v> Wlodarz 7772^2ooi) and Wlo d orz. v -State £do$ Ccf) affirm* 

afion of criminal Court's denial of Petitioner's post conviction relief. 

Together,they structure district court's case BACKGROUND (Doc.23 

26o$~DH) Hiat appears to i/ohclate perjury and resulting fraud. 

While lower Court’s reliance on Wlodarz v State 1005 exposes flaws 

in ''state post-conviction or collateral review "(APPENJnXES D pg3 

and £pg lb07), the State. never Corrected the fundamental Consti­

tutional flaws arising from the 01 September 2000 preliminary at­

tested testimony of State witnesses that Petitioner had not Viol­

ated Criminal law statutes, 4nd, the 01 Sept. 2.000 JUO&hCNT 

(Doc 14-1 b Pcj 23D8 also Doc.3 ttl ty 12) shows that Petitioner had 

not waived trial byjury. Because Petiti o n er hod not waived 

trial by jury pr/o r to State's intended death penalty prosecution 

by false press releases ■, fundamental structuol constitutional 

errors affecting Petitioner's right to a fair jury trial had not 

been pro perly ju di a a l ly resolved the case is Shll ''pending", 

rendering inapplicable 2254 (d)(2) m Iowee Courts ' den i a I of 

the 22.5 4 Petition based on "Timeliness" Calculations in

"Equitable Tolling " APPENDIX L Pgs 5*6. APPENDIX 0 Pcjj 2-3

Linder j 22 4 4 (d) (2) the time during which a properly filed

application For state post-convichon or other review with respect 

to pertinent judgment or claim IS pending .shall not be counted 

toward an under this section.y period of limitation

2D



THE SIXTH CIRCUIT ERRED IN AGREEMENT WITH DISTRICT COURTIS

Denial of petitioner^ application for certificate of

APPE/l LABILITY

2

By Fiat the. 5ixth Circuit hoi demonstrated a w Substantia I show-

rom Crua I anding of the denial of Eighth Amendment protection f 

unusual punishment "constitutional right * Zh DSC £ 1153 (c)(1)

(APPENDIX. D pg 2) i.t.) denying Petitioners innocence claim support-
* % *
ing documents under ” A one- year ptnod of limitations f> and by

Speculating whot defense Counsel moy have, presented at thol(PoC' 

Z3: Z6I3). Under f ZZ53 (i) (l) certificate of appealability may 

issue ” only if the applicant has made a Substantia) showing of the

denial of a Constitutional right-y ZB US c i Z253 (c)(c). Imprison­

ment of 0 person who has denonstated his factual innocence,
* <r * *’

as fas the Petitioner in this case, violates the Eighth Amendment,

petitioner Satisfies jj-he denial of a constitutional right] by de- 
*

tnonstroting that jurists of

" A

reason Could disagree- with the dis­

trict court's resolution of his Constitutional claims or that the

jurists could conclude the issues presented are adequate to 

deserve encouragement to proceed further." Id. 31 ock v. McDaniel, 

5 Z 9 U5 H73 4 81 ot H&H.IZO S.Ct. 15 S 5 (ZOOt) (APPENDIXES Bt, 

pgs. Z-3 ., C.pgs. 1-3)

2LI



3, SIXTH CIRCUIT ERRED IN AGREEMENT WITH THE DlSTlCT COURT'S

Rigid enforcement of the one- Tear st/itute of umit/h

TlON IN SUMMARILY DENYING TO HEAR CONSTITUTIONAL

GROUNDS RAISED IN STATE'S PRISONER'S PRO SE PETITION

for Habeas corpus relief

Unlike, ofhei’ parts of AEDPA;tTi€ o ne-year time fin it for 

filing a petition for writ of habeas corpus enacted in Section 

)01 of the. Antiterronsm and Effective Death Penalty Act of

1996 is remarkably lucid Every re)e i/ant signal-from the
• 5 » » r

Acts plain language, to its legislative history , to its structure- 

pomts to the Same direction: Section 101 's one- year timing pro­

vision is o Statute of limitation Subject to equitable to Jlin
4 *». I

not a juris dictionol bar/'' Id, Caldern v. U S. DistCt. for the Cent. 

Dish of Cal, )18 F 3d 12 B3. 12.8B-89 (9th Cir 19 97) ; Alio

Nei/erson V. Tarouharson. 366 F 3d 32.91 (ist Cir.2009)! Dunlop v. U-S.

9

250 T3d 10D1. 1009- 07 (6th Cir,ZDOI^: Hams v, Hutchinson 2fl9 F 3d.325

33 0 (H+h Dr 200o); Smith v McGinnis 208 F3d 13, 17-18 (2nd dr.ZOOo)

To I a ini V, ChranS IBS F 3d 597 597-98 (7tb Cir. ZOOO) C"[t]b

ye_ar deadline 15 not jurisdictional and therefore the Judge-made

doctrine Df equitable tolling is available m principle * of 598-)
* ^ f *

Moreover. AEDPA time limitations apply to the typical Case 

in which no Qctual innocence claim \S made (Doc 3 w2£x Pg 9 citing

Ml flulggin v Perk ins. 133 5 Ct I9LH at I9Z.7 (2SI3))-And .district Court
t *» ► >

granted Respondent's motion u/itbout examining documents Cor­

roborating Petitioner's factual innocence grounds entitlement.

e one-

ZZ



H District Court erred in failing to t/ike into ACCOUNT 

TRIAL LAWYERS EXPRESS CONFLICT OF INTEREST UNDISCLOSED 

THAT RESULTED IN A FUNDAMENTAL MISCARRIAGE OF JUSTICE 

IN STATE PROCEEDINGS

In 1980 the. United States Supreme Court decided that a state, 

prisoner con win a federal writ of habeas corpus only upon show- 

Ing that the state participated m the dental of a fundamental right 

protected by the Fourteenth Amendment. The right to counsel guarante­

ed by the. Sixth Amendment is a fundamental right. Unless a de­

fendant charged with a Serious offense has Counsel able to invoke 

the procedural and Substantive Safeguards that distinguish 

System of justice

itself . Cuvier V-.Sullivan, 100 S.Ct. 17 0 8 . 1715 (l 9 80>( Doc.3 * 3 Ex
k %

at pg (o Citing Gideon v. Wainwrlght. 83 5. Ch 791 . 7 9 6 ( 19 £3); 

Johnson v. Zerbst 58 S.Ct. 1019, 10 2 4 (l 9 3 8),

Throughout his 28 USC 2.2.54 Grounds For Relief expresied on 

preceding pages, especially irt Doc. .3 " 2 Ex , Doe 3 * 4 Ex^Crround 

4) and in APPENDIXES B and C , Petitioner has shown that Counsel 

appointed to represent Petitioner at trial "actively represent­

ed conflicting interests/' Mt ckens v Taylor 122 S.Ct. 1237, 1245 

(2.001) citing Sullivan, 100 S Ct 17 08. And most- resently proven 

"trial counsel" refuted exculpatory evidence Such as Dr.
V

Engum's evaluation that negated premeditation and intent by 

attesting "two shots were fired from a window "in the Peti­

tioner's horne (pc Tr p72) while misrepresenting Circumshanets 

of the action that resulted in a federal wrongful death

our

a serious risk of injustice infects the trial

2.3



Civil Suit, Case. No 2 = 01-cv- 20H Filed on July 13. 2.001 (Doc. 3 *) Ex 

Document for Relief lb COMPLAINT for wrongful death) uDn page 2 

SecKH Plaintiff's avere that TBi has not released the ballistics

on the bullet and bullet fragments to determine, whether the 

bullet that killed Gerald Gibson came from _5)ephen Wledarz's gun 

or friend ly fire ^(fiuoting Complaint in Doc. 3 H3 Ex on pg.7sect ll>)

(a). Reasonable jurists may discern from trial Counsel's attested 

"two shots were fired from a Wlndowr'; that firing from a Window 

constitutes premeditation and/or intent, (b}. Counsel’s speculat­

ion undermines statutory self defense T CA. £ 3CMI-Cl) (a) 

that the .State of Tennessee was burdened by law to disprove 

Under TC A § 3<|- ll- 2o3- (it) TBi Report ft) 0 27 Signed by 5vAT

member, State's eye-witness Deputy Gary W- Murrell states that 

he and 5qt. Greg Larkins observed Officer Gnbson and Castle 

"... in plain view of myself but Concealed from the residence* 

(id. preceding pgJO quoting Doc 3 H 2 Ex pg, 7, quo ting TBI Report 

Rl *27). The location of Dpty. Gibson on the north side of the^Wood- 

shed "concealed from the resi dence h is depicted in TBI Picture 

*72- photo of area of shed where officer stood'and State's
* , » 
image book pictures </9.72. 2b0"2b8 and ore explained in

Doc 3 * 4 Ex H * ARGUMENT Ground Pour pg 7. "Neither State's eye­

witnesses Murrell Larkin ever expressed m reports or attest­

ed in open Court that two shots were fired from a window in the 

Petitioner’s home^Id Doci.^ Ex. Supporting Facts on pg iH'SSj 

(d) The State hod not disproved Mr, Gibson!* family's U/rongfu!

nor

24



death by friendly fire from Hawkins County Sheriff's Departmenf 5WAT 

members participating in the lethal Siege on July 13. 1000.

On October 31- 100 2. trial Counsel testified that Petitioner 

'Could set" Deputv Gikson 11 both looking outside toward fht shed 

and looking around the. corner of the shed" P-CTr pg 15-70

Whereas the Gctua) distance from Petitioner to Deputy Gibson 

wos no less thon sixty (&o) feet, (Doc.lB-iH pg. 92.5. flffidaviY of 

pnVate investigator's measurements > consistant with TBI dia­

gram measurements stamped Docd9-ifc> pg 2339 (contained in 

Reopen Post Conviction . Exhibit.C.. pgs 2337- 23io)J/hr.

's testimony describes a face to face Confrontation be­

tween Officer Gibson and Wlodarz/... • no further from you [P~C
* i ,

Counsel Standing at podiumj than I am Sitting on this Stand"(lJ.PC 

Tr. 75-‘ f>*7. 8 3- H-22 . Doc 3 **3 Lx ot pg 15). The T B1 '’Diagram'' and 

" measurements " were provided to ” Public Defender on 9/i9/Zoo? 

by Doug Godbee Asst. District Attorney "(Doc 19-2.5 pg 25M5" Discovery) 

Public Defender's Investigator Rick Taylor's Z/i/fll ‘CASE 

Activity MEMO (doc3 *IEx Grounds for Relief Document 39 (contained
\ V

in Motion To Reopeh P-C p gs. II a, h><c)J> "is a true and exact Copy of 

Mr Eichelman's Investigator Rick Taylor'S 'z/l/01 CASE ACTIVITY MEMO 

' pboto illustrates ' Bullet found here' on tbe outside woodshed 

building Worthside Wall at TBI Diagram location °F" .'the rear of
f » ' 4 ^

the building in plain view of Murrell and Larkins but Concealed 

from the residence', consistent with TBI 07Z~photo of area of shed 

where officer stood. Taylor^s diagram of a bullet refutes

Motion To

Li ch el man
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Messrs . Stombauoh. and tichman'S transcribed P~ C statement. The on£- 

51 n 91 e. bullet that Investiaator lay lor found Could not have been 

fired from Hie bouse, window.^ . At pg 73 of the. 10/31/02. P~C, 

Stanhau^h and Eichman suggested that the. back of tbe.

5hed bad been used " for target practice''. (Doc 3 *3 Lx p \s)

Lower courts fail to meantriafullv examine appointed Counsels; 

(both trial counsel's attested and P-C counsel's expressed/'fired 

from a win do W ^pg. £52) P- C coun se) ‘s Brief) to " fired out of the 

win dow " (APPENDIX. E Doc 2.3 Pa Lb)t) overlooking " through window 

blind >f

Messrs

Lx an motion of the blind in * 3H [refermna to TBt ’OFFICIAL 

Firearms idlntification Report'Ri *iia and Official 

Micr.0analysis Report] repeal the oresence of two(Z') 

apparent areas of dam age/boles which roughly Cor­

respond to the holes present in Exhibit IB [screenj 

(&u a ted in Doc I't-lfc Pa 2.3 i Z hotionTo Repoen P~C EX I BITS Aft)

Moreover, lower courts have overlooked police action Coos- 

otiDn for Petitioner's reaction.

"1 went to the Northwest bedrooM and ODtned the door*

When I opend the door two shots Come through tny Window*

(Doc3 * H tx Sup port i no Facts p g 3: T BI Lx (iR 3) Rl *7 Moti o n To 

R-eopen PC- Pa 7a corroborated with T BI Dicture " d I&B-Projectile 

damaae in Northwest room’. TBi picture'ft ISl Projectile damage 

in closet of Southwestern room ” indicate that both gunshots fired 

through the uncovered lower 5a sh northside Northwest bedroom

lb



■« '•

Window (TBi Diet tire. ttID) went through the bedroom Clostf VJfllls 

into flie South west room '' (Doc. 3 Ex 3)

"tlv Shots were not aimed directed. or anyhhino. The~y * 

were back" off shots for the two shots that Came, in 

irn nf d 1 ately before that " Id lo/3l /ZOdZ PL Tr i 5: L5 - *1 (>• Z 

Quoted in Ground Four ARGUMENT ft.

The resulting prejudice from the undiSclosed material 

exculpatory documents that trial Counsel misrep rpsented; 

each and every Tcc/I affirmation of trial Courts' post convict­

ion denials passed on to lower federal Courts,

Conclusion

The petition for a writ of certiorari should he granted \ 

Petitioners factual innocence claim should be heard. 

Respectfully Submitted: Aftpht*1' 3 July 5. ZOIH
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