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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 23-2345

Kyle Greene; Krystle Lynn Greene
Plaintiffs - Appellants
v.
Meeker County Department of Human Services (DHS)

Defendant - Appellee

Appeal from U.S. District Court for the District of Minnesota
(0:22-cv-00291-ECT)

JUDGMENT
Before GRUENDER, SHEPHERD, and KOBES, Circuit Judges.

This appeal from the United States District Court was submitted on the record of the
district court and briefs of the parties.

After consideration, it is hereby ordered and adjudged that the judgment of the district
court in this cause is affirmed in accordance with the opinion of this Court.

February 05, 2024

Order Entered in Accordance with Opinion:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans
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Before GRUENDER, SHEPHERD, and KOBES, Circuit Judges.

PER CURIAM.

Kyle and Krystle Greene appeal the district court’s' denial of their Federal Rule
of Civil Procedure 60(b) motion challenging the dismissal of their pro se complaint.

'The Honorable Eric C. Tostrud, United States District Judge for the District
" of Minnesota.
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UNITED STATES DISTRICT COURT

DISTRICT OF MINNESOTA

Kyle Richard Greene and Krystle Lynn File No. 22-cv-00291 (ECT/JFD)
Greene,

Plaintiffs,
V. OPINION AND ORDER
Meeker County Department of Human
Services (DHS),

Defendant.

Plaintiffs Kyle Richard Greene and Krystle Lynn Greene, pro se.

Brandi L. Schiefelbein, Mecker County Attorney’s Office, Litchfield, MN; and Emily
Muirhead McAdam, Greene Espel PLLP, Minneapolis, MN, for Defendant Meeker County
Department of Human Services (DHS).

against Meeker County Social Services! alleging violations of their rights under the United
States Constitution and the Americans with Disabilities Act related to the suspension of
Kyle’s driver’s license. Social Services filed a motion to dismiss the Greenes’ operative
Amended Complaint pursuant to Federal Rule of Civil Procedure 12(b)(6). In response,
the Greenes moved for leave to amend that pleading to include additional factual

allegations regarding a state court proceeding in which Kyle contested an aspect of his

1 The Greenes misidentify Defendant as “Meeker County Department of Human

Services (DHS).” Meeker County has no “Department of Human Services.” The correct
name for the relevant department is “Meeker County Social Services.” ECF No. 35 at 2.
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child support obligations, to add a claim under the Racketeer Influenced and Corrupt
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and the Minnesota Court of Appeals. The Greenes’ motion for leave to amend will be
denied because the claims the Greenes seek to assert in their proposed Second Amended
Complaint are implausible and therefore futile. Because the operative Amended Complaint
also fails to state a claim upon which relief can be granted, Social Services’ motion to
dismiss will be granted, and the Greenes’ Amended Complaint will be dismissed without
prejudice.
I

A review of the proposed Second Amended Complaint [ECF No. 29] shows that it
includes all of the allegations of the Amended Complaint [ECF No. 5] and more. It makes
practical sense, then, to describe the facts alleged in the proposed Second Amended
Complaint, address the Greenes’ motion to amend first, and then address the motion to
dismiss. In describing the relevant facts for the purpose of resolving the motion to amend—
the outcome of which depends on whether the proposed Second Amended Complaint
would withstand a motion to dismiss under Rule 12(b)(6)—all factual allegations in
Plaintiffs’ Proposed Second Amended Complaint are accepted as true, and all reasonable
inferences are drawn in Plaintiffs’ favor. See Zutz v. Nelson, 601 F.3d 842, 850-51 (8th
Cir. 2010); infra Section IL

Kyle and Krystle are a married couple living in Grove City, Minnesota. Prop.
Second Am. Compl. [ECF No. 29] 99 2-3, 21. The Proposed Second Amended Complaint

asserts claims against three defendants: Social Services, “Meeker County Court”—which
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is understood to refer to the state district court in Meeker County, part of Minnesota’s

The Greenes allege that in June 2021, Kyle appeared at a hearing in Meeker County
District Court addressing Kyle’s challenge to a cost-of-living adjustment to his child
support obligations; these facts are also reflected in the Findings of Fact, Conclusions of
Law, and Order issued by a Child Support Magistrate deciding Kyle’s motion, which is
attached to the Proposed Second Amended Complaint. Id. 7, 10; ECF No. 31 at 2
(introductory paragraphs, statement of the issue, & 4 1-3).2 The Greenes allege, and Kyle
testified at that hearing, that Kyle is pursuing various types of work, including attending
school to become a Tae Kwon Do instructor and maintaining his twenty-five-acre farm,
where he is attempting to build a sustaining goat herd and produce ha&, and that Kyle is
not working for another individual or company. Prop. Second Am. Compl. 7 11-12, 15;
ECF No. 31 at 3 §913-16. The Greenes allege that at the hearing Kyle “reminded
[D]efendants that he . . . struggles with a form of PTSD called LAS as well as depression.”
Prop. Second Am. Compl. §9. The Greenes also allege that “Defendants are well aware
that [Krystle] is considered 100% disabled and that [Kyle] is her sole care giver.” Prop.
Second Am. Compl. q 21.

On July 7, 2021, Kyle’s motion contesting the cost-of-living adjustment to his child

support obligations was denied. The Child Support Magistrate found both that the motion

2 The Greenes attached several documents to their Proposed Second Amended

Complaint. See ECF No. 31. The documents are designated as “Exhibit A” and so forth,
but since some exhibits include several different documents, these attachments are cited by
their ECF pagination.
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was untimely and that Kyle “failed to prove that his ability to earn or that his income did

nnt ~ A1ild At
AAUL A0 JAUL

- 2344
vi vuu

increase significantly to allow fulfillment of the proposed” adjustment.
ECF No. 31 at 4 9 18-19, Order 9 1-2. The Child Support Magistrate also found that
Kyle “raised multiple issues related to past court orders and actions of the parties that are
not relevant té the existing matter of hand,” the cost-of-living adjustment. ECF No. 31 at
3 9 8; Prop. Second Am. Compl. § 10 (quoting same).

Kyle appealed this decision and alleges he “could not get defendants Meeker County
[District Court] or Minnesota Court of Appeals to even look at [his] In Forma Pauperis
[application].” Prop. Second Am. Compl. § 16. The documents attached to the Greene’s
proposed pleading tell more of the story of Kyle’s alleged in forma pauperis (“IFP”)
application. As an October 7, 2021 order by the Minnesota Court of Appeals describes,
Kyle filed his appeal with that court on September 4, 2021, and on September 9, the clerk
of the appellate courts directed Kyle to pay the filing fee or file “a copy of an order from
the district court waiving the filing fee on appeal,” as well as to file certain other
documents. ECF No. 31 at 24 §§1-2. The appellate court then issued an order on
September 24 directing Kyle to remedy those deficiencies by October 4. ECF No. 31 at
24 3. Kyle filed a “motion to take judicial notice” with the Court of Appeals and the
Meeker County District Court, dated October 4. ECF No. 31 at 24 § 4; id. at 27. In that
motion, Kyle asserted that he previously attached a motion and affidavit for proceeding
IFP to his appeal, and he attached a copy of an appellate IFP motion and affidavit bearing
a signature dated September 4. ECF No. 31 at 27 (motion to take judicial notice); id. at16—

18 (motion and affidavit for proceeding IFP in the Court of Appeals); id. at 24 | 4 (Court
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of Appeals order dated October 7, 2021, noting that a copy of an appellate IFP application
would grant his IFP at the trial level but under the same circumstances deny Greene
meaningful access to the courts on appeal by refusing to acknowledge or grant his IFP on
| Appeal.” ECF No. 31 at 27. Though Kyle also sent the motion to take judicial notice and
the IFP application to the Meeker County District Court, nothing indicates the IFP
application for the appeal actually was filed on the docket for Kyle’s district court case.
Having received Kyle’s motion to take judicial notice, the Court of Appeals issued
its October 7 order. In that order, the Court of Appeals noted the rule that a party wishing
to proceed IFP on appeal must file a motion in district court, citing Minn. R. Civ. App. P.
109.02, and then observed: “The district court administrator’s register of actions does not
indicate that appellant has filed the IFP application in district court.” ECF No. 31 at 25
9 6. The Court of Appeals gave Kyle through October 18 to “cither pay the $550 filing fee
or file a copy of a district court order granting appellant leave to proceed IFP on appeal.”

ECF No. 31 at 26 § 1. Nothing in the record indicates Kyle did so, and his appeal was

— s
eventually dismissed, “withou
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Second Am. Compl. § 17. Later in the proposed Second Amended Complaint, within the
allegations for their fourth cause of action and as fleshed out by the attached exhibits, the
Greenes allege that Kyle was not aware that his appeal had been dismissed until he received
a letter from the Court of Appeals dated December 30, 2021. Id. 9 53. Kyle had filed
anoiher motion to take judicial notice on December 24, 2021, asserting that he had cured

the deficiencies the court had previously notified him about on October 4 and then did not
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monitor the docket until December 24, when he “discovered that this court had already
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The motion did not request any specific relief. See id. at 45-46. The Office of the Clerk
of the Appellate Courts returned the motion “un-filed as this case was dismissed by order
on October 27, 2021 and filings in closed cases were not accepted. Id. at 44.

On January 17, 2022, the Minnesota Department of Public Safety sent Kyle a Notice
of Suspension, stating that the Department of Public Safety had been notified by “the
Department of Human Services” (“DHS”) that Kyle had not complied with a payment
agreement and so his driver’s license would be suspended as of February 1, 2022. Prop.
Second Am. Compl. 9 18; ECF No. 31 at 31. The Greenes allege that the suspension was
“based upon the instruction of defendant.” Prop. Second Am. Compl. § 18. The Greenes
do not specify which Defendant they mean, but it seems safe to assume they mean Social
Services. The Greenes allege that “no [DHS] payment agreement exists, therefore the basis
of the suspension of [Kyle’s] license is fraud upon the court.” Prop. Second Am. Compl.
9 20.

The Greenes’ proposed Second Amended Complaint contains five causes of action,
each asserted against all Defendants—that is, Social Services and the sought-to-be-added
Defendants, Meeker County District Court and the Minnesota Court of Appeals:

(1) The Greenes allege a violation of RICO based on a predicate act of mail fraud.
Id. at 5 & 9 24. The Greenes do not describe additional facts to support this cause of action.

(2) The Greenes allege violations of the Americans with Disabilities Act. Id. at 6.

The Greenes list many “[s]ervices that have been denied to [them],” including “Driver
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Services,” “Mail Services,” “Employment and Training Services,” “Public Services,” and
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9 31. They also allege the following:

" To suspend [Kyle’s] driver’s license, without legal merit as
defendants have here, not only prohibit[s] Mr. Greene from
earning a living to support his family but also deprive[s] Mrs.
Greene of her right to life by prohibiting her Personal Care
Assistant (PCA) from exercising his duties in the care of Mrs.
Greene’s physical and mental health, deprive[s] her of her right
to liberty otherwise offered to white non-disabled individuals
and deprive[s] her of her right to property by forcing Mrs.
Greene to continue to support her family without the aid of her
Husband Mr. Greene.

1d. 9§ 32.

(3) The Greenes allege a violation of their Fourteenth Amendment “right to earn a
living.” Id. at 8. To support this claim, the Greenes allege that Kyle works more than forty
hours per week by caring for his disabled wife, working on his farm, and serving as a Tae
Kwon Do instructor; that Kyle provided the Minnesota Appellate Public Defender’s office
“with sufficient proof” that he works more than forty hours per week; and that the Greenes
have several tractors that need parts to run so that they can operate their farm. /d. 4137,
42.

(4) The Greenes assert a due process claim. /d. at 11. The Greenes’ allege that the
“Meeker County [Court]’s July 7, 2021 order is inconsistent with their position” in another
case “in an October 2017 hearing under similar circumstances.” Id. §44. The Greenes

pose a series of questions each beginning with, “Was due process satisfied when ... ,” or

similar phrasing. Id. 9 46—49. The Greenes allege Kyle “has become aware of” a practice
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of “[r]efusing to properly notify through the mail” by “Minnesota’s court system when
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received the Notiée of intent to suspend [Kyle’s] driver’s license,” they believe such a
suspension was barred under Minn. R. Civ. App. P. 108.01, subd. 2, which reads in part:
“[T]he filing of a timely and proper appeal suspends the trial court’s authority to make any
order that affe;:ts the order or judgment appealed from.” Id. § 51. The Greenes allege this
rule stayed the state district court’s judgment so the notice regarding suspending Kyle’s
driver’s license in September 2021 was “untimely” at least until October 27, 2021, when
Defendants Meeker County Court and the Minnesota Court of Appeals “refused to [g]rant,
accept or acknowledge” Kyle’s appellate IFP application. Id. § 52. The allegations detail
that Kyle was not aware that his appeal had been dismissed and pose the question: “How
could [Kyle] request a hearing on the intent to Suspend his driver’s license if he was not
notified of any [need or requirement] to do so?” Id. ¥ 53-54. The Greenes allege that
“[pJrocedural and substantive due process has [sic] been violated in this case along with
abuse of process” and that courts issue rulings that ignore applicable law in favor of pro se
litigants “in order to make lawyers look good.” Id. Y 56-57.

(5) The Greenes assert a race-discrimination claim. Id. at 16. The Greenes allege
that “Defendants’ actions suggest a policy or custom that reflects the continued existence
and application of the Black Codes.” Id. § 60. They further allege that it is “imperative”
that Kyle’s driver’s license be maintained so that they may “conduct their daily lives,
operate their farm, travel to appointments, travel to pick up and drop off their children to

and from school, grocery shopping, attending school events and extra curricular activities
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of their children, traveling to and from [Kyle’s] Tae Kwon Do school in an attempt to earn

For relief, the Greenes request an order staying proceedings of, as well as an order
prohibiting, any suspensions or revocations of Kyle’s driver’s license; an order requidng
Defendants to recognize thét the Greenes “meet the standards as set forth in the ADA and
to cease all discriminatory and retaliatory actions against [the Greenes] and to allow [them]
the full enjoyment of all public accommodations as are enjoyed by white, non-disabled
individuals”; an order prohibiting Defendants from interfering with the Greenes’ right to
earn a living; and other “just, proper and equitable” relief. Id. at 20 q 1-5.

The Greenes filed their original Complaint in this case in January 2022, and were
ordered to remedy the absence of Krystle’s signatures on the Complaint and IFP
application. ECF Nos. 1, 4. The Greenes filed an Amended Complaint with the necessary
signature and paid the filing fee, allowing thé case to proceed. ECF Nos. 5, 8. The
Amended Complaint alleged claims against Social Services only; the claims alleged were
similar to the causes of action in the Proposed Second Amended Complaint, though there
was no RICO claim. See Am. Compl. In response to the Amended Complaint, Social
Services filed a pleading that included both an answer and Rule 12 motions. ECF No. 12.
Social Services was ordered either to withdraw this filing and file a motion complying with
the relevant Local Rule 0;, file a letter indicating that the previous filing was the operative
answer and forego the Rule 12 motions. ECF Nos. 12, 14. Social Services instead filed
both a motion to dismiss pursuant to Rule 12(b)(6)—accompanied by a memorandum—

and an answer. ECF Nos. 15, 16, 20. In response to the motion to dismiss, the Greenes
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filed a motion for leave to amend their complaint pursuant to Federal Rule of Civil
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motions will be decided without a hearing. See D. Minn. LR 7.1(c)(5).
I

Rule 15 requires a federal court to “freely give leave” to amend “when justice so
requires.” Fed. R. Civ. P. 15(a)(2). Though this standard is liberal, parties do not have an
absolute right to amend. See Sherman v. Winco Fireworks, Inc., 532 F.3d 709, 715 (8th
Cir. 2008). A motion to amend may be denied for “compelling reasons such as undue
delay, bad faith, or dilatory motive, repeated failure to cure deficiencies by amendments
previously allowed, undue prejudice to the non-moving party, or futility of the
amendment.” Id. (citation omitted). “Denial of a motion for leave to amend on the basis
of futility means the district court has reached the legal conclusion that the amended
complaint could not withstand a motion to dismiss under Rul;e 12(b)(6),” and therefore “in
reviewing a denial of leave to amend we ask whether the proposed amended complaint
states a cause of action under the Twombly pleading standard.” Zutz, 601 F.3d at 850-51
(cleaned up). In reviewing a motion to dismiss for failure to state a claim under Rule
12(b)(6), a court must accept as true all factual allegations in the complaint and draw all
réasonable inferences in the plaintiff’s favor. Gorog v. Best Buy Co., 760 F.3d 787, 792
(8th Cir. 2014). Although the factual allegations need not be detailed, they must be
sufficient to “raise a right to relief above the speculative level.” Bell Atl. Corp. v. Twombly,
550 U.S. 544, 555 (2007). The complaint must “state a claim to relief that is plausible on

its face.” Id. at 570. “A claim has facial plausibility when the plaintiff pleads factual

10
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content that allows the court to draw the reasonable inference that the defendant is liable
for the misconduct alleged.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009).
I
A
All claims against Mecker County District Court and the Minnesota Court of
Appeals can be addressed together. They are barred by the state’s Eleventh Amendment
immunity. “[A] state court is an arm of the state government, which the Eleventh
Amendment protects from suit in federal court in all but very limited circumstances.”
Lanners-Ford v. Minnesota, No. 20-cv-1206 (PAM/HB), 2020 WL 8839489, at *1

(D. Minn. June 9, 2020); see also Korb v. Est. of Consiglio, No. 18-cv-1807 (JRT-KMM),

2018 WL, 4

< v S et P-AVIS 4

92292, at *2 (D. Minn. Au

at r. Aug. 20, 2018) (citing Pennhurst State Sch. & Hosp.

ting Pen & Hosp.
v. Halderman, 465 U.S. 89, 98-100 (1984)) (concluding that Kansas court system, as an
arm of the state, is invested with sovereign immunity from suit in federal court), R. & R.
adopted sub nom. Korb v. Est. of Consigilo, 2018 WL 4286411 (D. Minn. Sept. 7, 2018).
There is nothing to suggest that the limited circumstances allowing a suit to proceed against
a state in federal court are present here. See Portz v. St. Cloud State Univ., 297 F. Supp.
3d 929, 937-38 (D. Minn. 2018) (“The Eleventh Amendment bars suit against state
governments brought in federal court unless the state has clearly and unequivocally waived
its immunity, or Congress has abrogated the states’ Eleventh Amendment immunity with

respect to that particular cause of action.”) (citations omitted). All claims against the

Meeker County District Court and the Minnesota Court of Appeals are therefore futile.

11
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B

Turning to the Greenes’ claims against Meeker County Social Services, these claims
fail at the outset because Meeker County Social Services is not an entity that can be sued.
Pursuant to Federal Rule of Civil Procedure 17(b)(3), parties that are not individuals or
corporations may be sued depending eﬁ “the law of the state where the court is located.”
Thus, Minnesota law determines whether a municipal entity may be sued. Under
Minnesota state law, “every municipality is subject to liability for its torts and those of its
 officers, employees and agents acting within the scope of their employment or duties
whether arising out of a governmental or proprietary function.” Minn.Stat. § 466.02
(2014). A “county” is a “municipality” and thus may be sued. See Minn.Stat. § 466.01,
subd. 1 (2014) (“municipality means . . . any county”); Minn.Stat. § 373.01, subd. 1(a)(1)
(2014) (“[e]ach county is a body politic and corporate and may sue and be sued”). But
courts in this District have repeatedly held that under Minnesota law, county human
services departments are not entities that may be sued. See Jones v. Brown County Fam.
Servs., No. 11-cv-568 (SRN/FLN), 2011 WL 3165052, at *1 (D. Minn. June 30, 2011),
report and recommendation adopted, No. 11-cv-568 (SRN/FLN), 2011 WL 3163308 (D.
Minn. July 27, 2011) (Brown County Family Services Department is not an entity that may

be sued); Doe v. Mower Cnty. Health & Human Services Off. of Child Support, 18-cv-

3221 (WMW/KMM) 2010 WL 2570870 at *2 (D), Minn, May 13, 2019), report and
recommendation adopted, 18-cv-3221 (WMW/KMM), 2019 WL 3824256 (D. Minn. Aug.

15, 2019) (“courts consistently hold that arms of local governments, such as county

departments or county agencies, are not subject to suit”); Simon v. Anoka Cnty. Soc. Servs.,

12
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No. 12-cv-2754 (SRN/ISM), 2014 WL 6633077, at *7 (D. Minn. Nov. 21, 2014)

(4 ATthAannah th ~tr f yyprder A

(“Although the actions of a county departmen
itself to liability, [a county department or commission] itself is not a proper defendant
subject to suit in a section 1983 lawsuit.””); Neudecker v. Shakopee Police Dept., No. 07-
cv-3506 (PJS/JIG), 2008 WL 4151838, at *11 (D. Minn. Sept. 3, 2008), aff’d 355 Fed.
Appx. 973 (8th Cir. 2009); Follis v. Minn. Atty. Gen., No. 08-cv-1348 (JRT/RLE), 2010
WL 3399674, at *7 (D. Minn. Feb. 16, 2010), report and recommendation adopted, No.
‘08—cv-1348 (JRT/RLE), 2010 WL 3399958 (D. Minn. Aug. 26, 2010); see also Hyatt v.
Anoka Police Dep’t, 700 N.W.2d 502, 505 (Minn. Ct. App. 2005) (“While a municipal
corporation such as the city has the authority to sue and be sued, its departments have not
been given that specific authority.”). Accordingly, the claims against Meeker County
Social Services will be dismissed because it is not a proper defendant subject to suit.
C
1

- If Social Services were subject to suit, the Greenes’ claims would fail on their
merits. The Greenes’ first cause of action in the Proposed Second Amended Complaint is
a RICO violation based on a predicate act of mail fraud. See Prop. Second Am. Compl.
99 23-27. Section 1962 of RICO makes it “unlawful for any person employed by or
associated with any enterprise engaged in, or the activities of which affect, interstate or
foreign commerce, to conduct or participate, directly or indirectly, in the conduct of such
enterprise’s affairs through a pattern of racketeering activity or collection of unlawful

debt.” 18 U.S.C. § 1962(c). “RICO provides a private right of action for any person

13
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showing that the denial of these services was by reason of their disabilities. The allegations

Second Am. Compl. § 32, but again, it is not alleged that this occurred by reason of either
of the Greenes’ disabilities. If that fact were alleged, without more, it would be rendered
implausible by the notice attached to the proposed pleading, which says that the suspension
would occur because of lack of compliance with DHS requirements, specifically non-
compliance with a payment agreement. ECF No. 31 at 31.
3

The Greenes allege a violation of their Fourteenth Amendment right “to earn a
living.” Prop. Second Am. Compl. 9 35-42. There are no allegations of any interference
with Krystle’s efforts to earn a living, so this claim can only be understood as asserted by
Kyle. Social Services understands this claim as a substantive due process claim and argues
convincingly that it should be addressed, and rejected, as an as-applied constitutional
challenge to certain Minnesota statutes authorizing the suspension of a driver’s license
when someone fails to fulfill child support obligations. ECF No. 35 at 17-18. Social
Services reasons that this case is similar to State ex rel. Commissioner of Human Services
v. Buchmann, 830 N.W.2d 895 (Minn. Ct. App. 2013), where the Minnesota Court of
Appeals concluded that the statutes pursuant to which the state suspended a commercial
truck driver’s license for failure to pay child support survived rational basis review. ECF

No. 35 at 18.

16



CASE 0:22-cv-00291-ECT-JFD Doc. 45 Filed 09/08/22 Page 17 of 22

The Greenes’ response seems to reject the idea that they assert a substantive-due-

Stat. 518A.65” and that “[t]he issue in dispute is that Defendants did not comply with the
ministerial duties of Minn. Stat. 518A.65,” specifically by failing to send Kyle a notice of
intent to seek suspension of his driver’s license at least 90 days before pursuing the
suspension with the commissioner of public safety. ECF No. 40 at 99 84-85; see also id.
99 90, 92 (addressing Social Services’ argument regarding the “Claim for Violation of His
Substantive Due Process Right to Work™ and stating that the Greenes “addressed this issue
above”); id. 19 83—84 (stating that “Defendants are misinformed of the difference between
Substantive Due Process and Procedural Due Process” and going on to state that the
Greenes never disputed the legitimacy of the statute). Given the Greenes’ argument, to the
extent a substantive due process claim based on the right to earn a living was alleged, it is
understood to be abandoned. To the extent the Greenes seek to recast this claim as one for
procedural due process, it will be analyzed in the next section (addressing the Greenes’
procedural-due-process claim).
4

The Greenes assert a procedural-due-process claim. Prop. Second Am. Compl.
99 43-58. It is difficult to discern what theory or theories the Greenes pursue with this
claim. As noted, they pose a series of questions about whether due process was satisfied
when certain events occurred or did not occur, and it is not clear whether all or perhaps

some of those questions are meant to be the basis for the claim. See id. |7 46—49.

17
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In their briefing, the Greenes seem to assert that there was insufficient process in
connection with the suspension of Kyle’s driver’s license. This theory fails. The proposed
Second Amended Complaint alleges that Kyle received a notice regarding his license in
January 2022; it does not allege that he should have received other notice, that he did not
receive other notice or process that was due, or that Social Services did not “mail a written
notice,” as required by Minn. Stat. § 518A.65(c). The Greenes do allege that the
suspension of the driver’s license was based on a contract that does not exist. Prop. Second
Am. Compl. 11 19-20, 32 n.9, 48. But it is not apparent from the proposed pleading that
they mean this to be a basis of a procedural-due-process claim. The closest the Greenes
come to alleging this theory is posing the question whether due process was satisfied when
the -suspension occurred. Id. §48. In any event, that is not enough to plausibly allege how
the procedures followed by the State were constitutionally insufficient. See Jenner v.
Nikolas, 828 F.3d 713, 716 (8th Cir. 2016) (“The Supreme Court mandates a two-step
analysis for procedural-due-process claims: We first ask whether there exists a liberty or
property interest of which a person has been deprived, and if so we ask whether the
procedures followed by the State were constitutionally sufficient.”) (cleaned up). In other
words, assume the Greenes are correct that the contract did not exist. That says nothing
about the constitutional sufficiency of the process by which the responsible agency
determined that the contract existed. The Greene’s allegations hint that a procedural-due-
process violation occurred when the suspension of Kyle’s driver’s license was pursued
despite the pendency of Kyle’s appeal of the cost-of-living adjustment decision. Prop.

Second Am. Compl. 4 51-52. But this theory is implausible. The theory is flawed
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because it relies on alleged violations of a state-court rule, not constitutional rules. A

misinterpretations of the state-court rule. The rule the Greenes cite as support for this
theory, Minn. R. Civ. App. P. 108.01, subd. 2, concerns the effect of appellate proceedings
on trial court action, but the Greenes allege that Social Services (not the trial court) pursued
suspension of the driver’s license. The Greenes also misunderstand Minn. R. Civ. App. P.
108.01, subd. 2, as “‘stay[ing]’ a district court’s judgment while on appeal,” Prop. Second
Am. Compl. § 52, but that is not what that rule says. The rule says the opposite: “Except
as otherwise provided by rule or statute, an appeal from a judgment or order does not stay
enforcement of the judgment or order in the trial court . . . .” Minn. R. Civ. App. P. 108.01,
subd. 1. The Greenes identify no other law or rule that would have required a stay of the
license suspension pending the appeal. Finally, if the Greenes were correct on the law, the
allegations in, and the documents attached to, the Greenes’ Proposed Second Amended
Complaint show that Kyle did not file a timely and proper appeal.
5

The fifth cause of action is racial discrimination, Prop. Second Am. Compl. 4 59—
65. The precise legal basis of this claim is not clear. The Greenes set out the elements of
42 U.S.C. § 1981 in the proposed pleading, id. 62, but that is amidst a variety of
references to legal authorities that are not accompanied by explanation of the authorities’
relationship to the claim, see id. 9 61-63, and the Greenes do not take issue with Social
Services’ characterization of the claim as an equal protection claim, see ECF No. 35 at 22—

23; ECF No. 40 99 96-97.

19



CASE 0:22-cv-00291-ECT-JFD Doc. 45 Filed 09/08/22 Page 20 of 22

“[Section] 1981 prohibits racial discrimination in all phases and incidents of a

discrimination.” Gregory v. Dillard’s, Inc., 565 F.3d 464, 468 (8th Cir. 2009) (cleaned
up). “Any claim brought under § 1981, therefore, must initially identify an impaired
contractual relationship under which the plaintiff has rights,” though the statute is not
“limited to existing contractual relationships” and “protects the would-be contractor along
with those who already have made contracts, . . . thus appl[ying] to discrimination that
blocks the creation of a contractual relationship that does not yet exist.” Id. at 46869
(cleaned up). A § 1981 claim has four elements: “(1) membership in a protected class,
(2) discriminatory intent on the part of the defendant, (3) engagement in a protected
activity, and (4) interference with that activity by the defendant.” Id. at 469. As for an -
equal protection claim, “a plaintiff must prove: the person, compared with others similarly
situated, was selectively treated; and 2) that such selective treatment was based on
impermissible considerations such as race, religion, intent to inhibit or punish the exercise
of constitutional rights, or malicious or bad faith intent to injure a person.” Cent.
Specialties, Inc. v. Large, 482 F. Supp. 3d 886, 896 (D. Minn. 2020), aff’d, 18 F. 4th 989
(8th Cir. 2021). “Where a plaintiff constitutes a class of one and does not allege
membership as part of a class or group, a plaintiff must establish 1) that he has been treated
differently than others similarly situated; and 2) that there is no rational basis for the

difference in treatment.” Id.
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The Greenes fail to allege a plausible claim under either § 1981 claim or an equal

impermissible consideration is alleged at all, the allegations are conclusory and not
supported by plausible factual allegations. The Greenes identify no impaired contractual
relationship under which they have rights. They do not allege anything about others
similarly situated.
v

The determination that all claims asserted in the Greenes’ proposed Second
Amended Complaint against Social Services are futile necessarily requires the dismissal of
the Greenes’ operative Amended Complaint. It includes fewer factual allegations
supporting a subset of the same claims asserted in the proposed Second Amended
Complaint. In other words, if the Greenes’ proposed amended pleading is futile, then so is
their c;perative Amended Complaint. Therefore, Social Services’ motion to dismiss the
Amended Complaint for failing to state a claim upon which relief can be granted will be
granted.

ORDER

Based on the foregoing, and aii of the fiies, records, and proceedings herein, IT IS
ORDERED THAT:
1. Plaintiff Kyle Richard Greene and Krystle Lynn Greene’s Motion for Leave

to Amend [ECF No. 28] is DENIED; and
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2. Defendant Meeker County Department of Human Services (DHS)’s Motion

+
U

)
3
it

3]
3

State a is GRANTED, and Pla

+1FFn?

lntLLLO

@]

Amended Complaint is DISMISSED WITHOUT PREJUDICE for failure to state a

claim upon which relief may be granted.
LET JUDGMENT BE ENTERED ACCORDINGLY.
Dated: September 8, 2022 s/ Eric C. Tostrud

Eric C. Tostrud
United States District Court -
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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

_Civil Action No. 22-CV-291

KYLE RICHARD GREENE )
KRYSTLE LYNN GREENE )

Plaintiffs,

MEEKER COUNTY

SOCIAL SERVICES (DHS)

MEEKER COUNTY COURT )

MINNESOTA COURT OF )

APPEALS )
Defendants. )

)
)
)
V. )
)
)
)

MOTION FOR RELIEF OF JUDGMENT
Fed. R. Civ. P. 60

1. Come now the plaintiffs in the above entitled action, Krystle & Kyle

Greene, and move this court to grant Plaintiffs’ Rule 60 Motion for relief

from a Final Judgment, Order or Proceeding, in the interests of justice.

2. Judge Tostrud’s order and opinion dated, September 8, 2022 is typical

behavior of a William Mitchell law school graduate'.

3. Judge Tostrud stated in his order, “The Greene’s Motion for leave to amend

will be denied because the claims the Greene’s seek to assert in their

proposed second Amended complaint are implausible and therefore futile.”

1 The Greene’s can provide a plethora of cases where William Mitchell law graduates were at the heart of judicial

incompetence.



4. If this were true, this court should explain to the Greene’s why their

complaint is “implausible and therefore futile.”

It is wrong and highly abusive for a judge to exercise his power
without the normal procedures and trappings of the adversary system
—a motion, an opportunity for the other side to respond, a statement
of reasons for the decision, reliance on legal authority. These niceties
of orderly procedure are not designed merely to ensure fairness to the
litigants and a correct application of the law, though they surely serve
these purposes as well. More fundamentally, they lend legitimacy to
the judicial process by ensuring that judicial action is—and 1s seen to
be—Dbased on law, not the judge's caprice.

In re Complaint of Judicial Misconduct, 425 F.3d 1179 (9th
Cir. 2005) (Kozinski dissenting). '

5. Second, this court possesses the authority to recommend to plaintiffs how

they might reshape their complaint to escape dismissal.

In General. The proper functioning of our adversarial system of
justice depends not only on the parties' vigorous advocacy of
their positions but also on the judge's adroit supervision of the
litigation. The sphere of case management extends to the
definition of legal issues. To mention one of many possible
illustrations, a district court possesses the authority to
recommend to a plaintiff how she might reshape the complaint
to escape dismissal. See, e.g., Friedlander v. Nims, 755 F.2d
810, 813 (11th Cir.1985). Similarly, a district court, exercising:
its powers under Fed.R.Civ.P. 15(b), in a proper case, "may
amend the pleadings merely by entering findings on the
unpleaded issues," Galindo, 793 F.2d at 1513 n. 8 (collecting

~ cases), even though neither party has essayed a formal
amendment.

Rodriguez v. Doral Mortg. Corp., 57 F.3d 1168 (1%t Cir. 1995)



6. Judge Tostrud’s blatant disregard for the law became evident when he
stated, “All claims against Meeker County District Court and the Minnesota
Court of Appeals can be addressed together. They are barred by the State’s
Fleventh Amendment immunity. “{A] State court is an arm of the state
government, which the Eleventh Amendment protects from suit in federal
court in all but very limited circumstances.” Lanners-Ford v. Minnesota,
No. 20-cv-1206 (PAM/HB),....There is nothing to suggest that the limited
circumstances allowing a suit to proceed against a state in federal court are
present here. See Portz v 8t, Cloud State Univ., 297 F. Supp. 3D 929, 937-38
(D. Minn. 2018) (“The Eleventh Amendment bars suit against state
governments brought in federal court unless the state has clearly and
unequivocally waived its immunity, or Congress has abrogated the states’
Eleventh Amendment immunity with respect to that particular casé of action.”)

See case 22-cv-291, Doc. 45 filed 09/08/22. pg. 11 {emphasis added)

7. Judge Tostrud’s blatant disregard for the law speaks volumes of his inability to

remain a United States District Judge.

8. Congress’ intent regarding a state’s Eleventh Amendment immunity and its
applicability in federal court is clear:
A State shall not be immune under the eleventh amendment to

the Constitution of the United State from an action in Federal or
State court of competent jurisdiction for a violation of this



chapter. In any action against a State for a violation of the
requirements of this chapter, remedies (including remedies both
at law and in equity) are available for such a violation to the same
extent as such remedies are available for such a violation in an
action against any public or private entity other than a State.

42 U.S.C. 12202 {(emphasis added)

9. Judge Tostrud ignores the fact that courts, as well as hospitals and schools, are
not immune from suit under the Americans with Disabilities act.

We conclude, however, that the district court erred as a matter of law.
Congress may abrogate the states' constitutionally secured immunity
from suit in federal court through unmistakably clear statutory
language. Atascadero State Hospital v. Scanlon, 473 U.S. 234,242
(1985) (holding that action under earlier version of Rehabilitation Act
was proscribed by Eleventh Amendment absent express Congressional
intent to the contrary). In section 502 of the ADA, Congress expressly
provided that "[a] State shall not be immune under the eleventh
amendment to the Constitution of the United States from an action in
Federal or State court of competent jurisdiction for a violation of this
chapter." See 42 U.S.C. § 12202 (1995). Similarly, Congress amended
the RA? in 1986 following 4fascadero to abrogate the states' immunity
under the Eleventh Amendment. See 42 U.S.C. § 2000d-7(a)(1)(1986).

Duffy v. Riveland, 98 F.3d 447, 452 (9th Cir. 1996).

10. In Addition, Judge Tostrud is in clear violation of his oath of office. In
legal terms, Judge Tostrud “either knew or should have known” that he was
violating federal law when he entered his September 8, 2022 order.

Each justice or judge of the United States shall take the following

oath or affirmation before performing the duties of his office: “I,
, do solemnly swear {or affirm) that I will administer justice

2 RA refers to the Rehabilitation Act of 1973. See 29 U.S.C. §701-797
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without respect to persons, and do equal right to the poor and to the
rich, and that I will faithfully and impartially discharge and perform
all the duties incumbent upon me as ___ under the Constitution and
laws of the United States. So help me God.”

28 U.S.C. 453

11. Interestingly, 28 U.S.C. 453 was derived from Scripture.

Ye shall do no unrighteousness in judgment. Thou shalt not respect
the person of the poor, nor honor the person of the mighty, but in
rightecusness shalt thou judge thy neighber.

Leviticus 19:15 (ASV)

12. It is a violation of a federal judge’s oath of office to deny an individual’s
Constitutional rights. Adamson v. C.LR., 745 F.2d 541, 546 (9th Cir. 1984).
See also 28 U.S.C. §453, U.S. Code Cong. & Admin. Neﬂs, p. 6896 (1990)
{viclation of ﬁé.th of office grounds for impeachment). | |

13. Whenever any officer of the court commits fraud during a proceeding in
the court, he/she is engaged in “fraud upon the court.”In Bulloch v. United |
States, 763 F.2d 1115, 1121 (10th Cir. 1985), the court stated, “Fraud upon
the court is fraud which is directed to the judicial machinery itself and is
not fraud between the parties or fraudulent documents, falsg statements of
perjury. ... It is where the court or a member is corrupted or influenced or
influence is attémpted or where the judge has not performed his judicial

function — thus where the impartial functions of the court have been

directly corrupted.”



14. Judge Tostrud, like the defendants in this case, have another 'prob]em:
“Fraud upon the court” has been defined by the 7th Circuit Court of |
Appeals to “embrace that species of fraud which does, or attempts to, defile
the court itself, or is a fraud perpetrated by officers of the court so that the
judicial machinery can not perform in the usual manner its impartial task of
adiudging cases that are presented for adjudication.” Kenner v. CAR,, 387
F.3d 689 (1968); 7 Moore's Federal Practice, 2d ed., p. 512, 9 60.23. The

7th Circuit further stated “a decision produced by fraud upon the court is
not in essence a decision at all, and never becomes final.”

15. It’s unfortunate Judge Eric C. Tostrud waétes so much paper side-stepping
acts of congress in the furtherance of abusing disabled individuals.
Relief Requested
WHEREFORE, Plaintiffs respectfully request this court issue an order
GRANTING plaintiffs’ Rule 60 Mﬁﬁ@ﬁ, relieving Plaintiffs of the judgment and order a
scheduling conference pursuant to Fed. R. Civ. P. 26. |
Dated: 4/11 8/2023

Respectfully Submitted,

Krystle Lynn Greene

Kyle Richard Greene
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QFFICE OF
APPELLATE COURTS

United States Court of Appeals ,
For The Eighth Circuit JUL 24203
FILED

Civil Action No. 23-2345

KYLE RICHARD GREENE
KRYSTLE LYNN GREENE

Appellants,
V.

MEEKER COUNTY SOCIAL SERVICES (DHS))

MEEKER COUNTY COURT

MINNESOTA COURT OF APPEALS
Defendants.

N’ N e i ow Nt Nt N ie”

MOTION TO CORRECT THE CAPTION

COMES NOW the appellants in the above entitled action, Krystle and Kyle
Greene and MOVE this court to correct the caption for the following reasons:

The First Amendment, U.S. Constitution, guarantees the right “to petition the
government for redréss of grievances.” Eastern R.R. Presidents Conference v. Noerr
Motor Freight, Inc., 81 S.Ct. 523 (1961), California Motor Transport Co. v. Trucking
Unlimited, 92 S.Ct. 609 (1972) (holding the Petition Clause protects people’s rights to
make their wishes and interests known to government representatives in the legislature,
judiciary, and executive branches.) Noerr Motor Freight, Inc., 81 S.Ct. at 530-531,
Trucking Unlimited, 92 S.Ct. at 611-612. See also McDonald v. Smith, 105 S.Ct. 2787,

2789 (1985) (noting that James Madison in congressional debate on petition clause made



clear that people have the right to communicate their will through direct petitions to the
legislature and government officials).

This case involves a fraud committed by Meeker County Courts, Minnesota Court
of Appeals, and Meeker County Social Services where the State of Minneseta refuses to
acknowledge their own case law. Appellants have not yet brought their appeal, yet this
court has immediately removed the Minnesota Courts from the action in order to protect
the government by “maintaining the status quo.”

A passive judiciary merely ratifies the status quo; instead of acting as a
bulwark against undue political power, it becomes an actor in concert with the
political branches against the individual.

Bandes, Reinventing Bivens: The Self-Executing Constitution, 68 So. Cal. L.
Rev. 289, 317 (Jan. 1995).

On June 2, 2023, The United States Court of Appeals for the 8 Cir. Issued an
order under Rule 27A(a) which has the appearance that this court is in furtherance of
maintaining the status que as rule 27A(a) is a “clerks order” and not an order
adjudicated by an article III judge.

The right to adjudication before an Article III Judge is an important constitutional
right. United States v. Mortensen, 860 F.2d 948, 950 (9th Cir. 1988), cert. Denied, 490
U.S. 1036, 109 S.Ct. 1935, 104 L.Ed.2d 406 (1989). It is not without significance, that
mest of the provisions of the Bill of Rights are procedural. It is procedure that spells
much of the difference between rule by law and rule by whim or caprice. Steadfast

adherence to strict procedural safeguards is our main assurance that there will be equal

2



justice under law. Joint Anti-Fascist Committee v. McGrath, 341 U.S. 123, 179 (1951)
(Douglas, J., concurring).

Appellants also have a constitutional right, privilege and duty to inform the
government of violations of federal law, [a] privilege of citizenship guaranteed by the
Fourteenth Amendment. Equal Employment Opportunity Commission v. Pacific Press
Publishing Association, 676 F.2d 1272 (9th Cir. 1982). [I]nforming is a right or privilege
secured by the Constitution or laws of the United States. Velarde-Villarreal v. United
States, 354 F.2d 9 footnote 3 (9th Cir. 19.65). It is the duty and right... of every citizen to
assist in prosecuting, and in securing the punishment of any breach of the peace of the
United States. In re Quarles, 15 S.Ct. 959, 960-961 (1894).

It is now the settled doctrine of this Court that the Due Process Clause embodies a
system of rights based on moral principles so deeply embedded in the traditions and
feelings of our people as to be deemed fundamental to a civilized society as conceived
by our whole history. Due process is that which comports with the deepest notions of
what is fair and right and just. The more fundamental the beliefs are the less likely they
are to be explicitly stated. But respect for them is of the very essence of the Due Process
Clause. Solesbee v. Balkcom, 338 U.S. 9, 15-16 (1950).

Those who framed our Constitution and the Bill of Rights were ever aware
of subtle encroachments on individual liberty. They knew that “illegitimate

and uncenstitutional practices get their first foeting... by silent approaches
and slight deviations from legal modes of procedure.”



Boyd v. United States, 116 U.S. 616, 635 6 S.Ct. 524, 535,29 L.Ed. 746
(1886).

What would be the measure of a right whose transgression carried no penalty? It
would look more like a hope, or a request, than a guarantee. Bandes, Reinventing
Bivens: The Self-Executing Constitution, 68 So. Cal. L. Rev. 289, 306 (Jan. 1995).

A right implies a correlative duty, and unless a duty is enforceable, it
is not a duty but merely voluntary behavior.

Bandes, Reinventing Bivens: The Self-Executing Constitution, 68 So.
Cal. L. Rev. 289, 307 note 77 (Jan. 1995).

Now the 8% Cir. Court of Appeals has removed the Minnesota courts who, have
committed the frauds which make up the “record on Appeal” this court is supposed to
review on appeal. See Fed. R. Civ. P. 10 (a)(1)

As the latin poet Virgil said in the Aeneid in a reference to the shippery
slope, “Facilis descensus Averno,” which liberally translated means
“Beware that first false step.”

Eugene Ehrlich, Nil Desperandum, 107 (Guild Publishing 1987).

A Court may take judicial notice of its own records. United States v. Doss, 563
F.2d 265, 266 n.2 (6th Cir. 1977). A court can take judicial notice of judicial decisions.
Consolidation Coal v. United Mine Wirs of America, 213 F.3d 404, 407 (7th Cir. 2000).

Has the 8 Circuit Court of Appeals “made up its mind” in advance?

[D]ue process cannot be satisfied when the state provides a “hearing” at
which the judge is not really listening or before which the decision has

already been made.

United States v. Cross, 128 F.3d 145, 148 n. 2 (3 Cir. 1997).

4



After all, “What transpires in the courtroom is public property” Craigs v. Harney,
331 US 367,374, 91 LEd. 1546, 67 S.Ct. 1249 (1947).

In Conclusion, appellants request that this Court correct the caption by adding the
two {2) courts which Appellants’ as appellants have done in the caption above. It is

Appellants’ wish that the public understand what lengths our judiciary will go to cover

up judicial fraud.'
Dated: 7/7/2022 Respectfully Submitted,
Kyle Richard Greene Kfystle Lynn Greene

! See 22-CV-291, Doc. 35n.3 pg. 3



VERIFICATION
We verify under penalty of perjury, that we are the Appellants in the above-
entitled action; we have read the above complaint and have knowledge of the facts stated
therein, and the matters and things stated there are true and correct, except as o those
matters stated to be on information and belief, and as to those matters we verify as
aforesaid that v've verily believe them to be true.

Sworn to under penalty of perjury. 28 U.S.C. §1746.

Kyle Richard Greene Krystle Lynn Greene
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23-2345

United States Court of Appeals
For The Eighth Circuit

KYLE GREENE & KRYSTLE GREENE
Appellants

V.
MEEKER COUNTY SOCIAL SERVICES, MEEKER COUNTY COURT,
MINNESOTA COURT OF APPEALS
Appellees

PETITION FOR REHEARING AND/OR REHEARING EN BANC
F. R. App. P. 35 and 40

Come the Appellants in the above-entitled action, Kyle & Krystle Greene,

and moves this Court to rehear his appeal for any and several of the following

T€asons:

FED. R. APP. P. 35. (FRAP) EN BANC BETERMINATION

(A) the panel decision conflicts with a decision of the United States

Supreme Court or of the court to which the petition is addressed (with citation
to the conflicting case or cases) and consideration by the full court is therefore

necessary to secure and maintain uniformity of the court's decisions; or

The panel decision conflicts with its prior decisions:

»  Assmann v. Fleming, 159 F.2d 332, 336 (8th Cir. 1947)
» Clarke v. Burkle, 570 F2d 824, 830-31 (8th Cir. 1978)
e Hoffman v. Celebrezze, 405 F.2d 833, 835 (8th Cir. 1969)



 Inre Zimmerman, 869 F.2d 1126, 1128 (8th Cir. 1989)

e Langv. Wyrick, 590 F.2d 257, 259 (8th Cir. 1978)

e Paige v. Sandbulte, 917 F.2d 1108, 1109 (8th Cir. 1990)

* Rosebud Sioux Tribe v. a P Steel, Inc., 733 F.2d 509 (8" Cir. 1984)

o Sutherland v. ITT Continental Baking Co., 710 F.2d 473, 475 (8th Cir. 1983)

» United States v. Hollister, 746 F.2d 420, 425-426 (8th Cir. 1984)

- United States v. Jain, 33 F.3d 436, 442 (8th Cir. 1996) (1997

 Vonage Holdings Corp. v. Neb. Pub. Serv. Comm'n, 564 F.3d. 900, 904 (8th
Cir. 2009)

The panel decision conflicts with United States Supreme Court decisions:

«  Board of Trustees of Univ. of Ala. v. Garrett, 531 U.S. 356, 363-364 (2001)
 Browder v. Director, Dep't of Corrections, 434 U.S. 257,263 n. 7, (1978)

« Buckv. Bell, 274 U.S. 200 (1927)

e Craigs v. Harney, 331 U.S. 367, 374 (1947)

- Fitzpatrick v. Bitzer, 427 1U.S. 445 (1976}

« Kimel v. Florida Bd. of Regents, 528 U.S. 62, 73. (January 11 2000)

e Koon v. United States, 518 U.S. 81, 100 (1996)

e Tennesseev. Lane, 541 U.S. (2004) (certiorart)

«  United States v. United States Gypsum Co., 333 U.S. 364, 395 (1948)

Consideration by the full court is therefore necessary to secure and maintain
uniformity of the court's decisions.

(B) the proceeding involves one or more questions of exceptional importance,
each of which must be concisely stated; for example, a petition may assert that
a proceeding presents a question of exceptional importance if it involves an
issue on which the panel decision conflicts with the authoritative decisions of
other United States Courts of Appeals that have addressed the issue.

Appellants raised one (1) issue; Does the Eleventh Amendment Apply to the

Americans with Disablities Act? (under title 1))

Judges Gruender, Shepard, and Kobes’ order fails to provide any legal basis



for the Courts’ ruling.

The aggrieved party read and reread the briefs as well as the
transcripts. His mind is fed on nothing else during the three months
waiting for the action of the court. He knows every point raised. He
can repeat every argument advanced. All his savings through a
lifetime are tied up in the case. He knews he is right. Then comes the
decision. It deals with none of the points argued. It shows on its face
the court refused to read the brief. He had been tossed aside like a
white chip. He knows, and his friends know, he has been denied his
day 1n court.

To that man, to his family and to his friends, organized society is
organized iniquity.

And the present system is manufacturing citizens of such sentiments
by the thousands every year.

Underneath the social unrest of the world today, as its main
underlying cause, is the feeling in the breasts of the masses that justice
is not for them. They do not know the cause, nor can they suggest the

remedy,—and so they only want to destroy. Society to them has come
to mean organized injustice.

lohn Rustgard,! Dry Bones—The Remedy for the Evil, 88 Central Law
Journal, p. 341, 344 (May 9, 1919).

In fact, the term “society of losers” is what those who man the federal courts
think of pro se Iitigénts. The Misunderstood Pro Se Litigant: More Than a Pawn
in the Game, 41 Brooklyn Law Review 769, 770 (1975). |

This is & common method of evading judicial acceuntability.

There are also available, especially to a court of last resort, certain,
thoroughly illegitimate leeways of action which can “buttress” or

T Associate city attorney of Dufuth, I897-189%8, mayor of Wome 1903-190%4, US. district attorney ¥st Division of

Alaska, 1910-1914, and Attorney General of Alaska, 1921-1933.

3



cover unreckonable deciding. Thus: the flat ignoring of authority in

point which is technically controlling; the presentation of prior cases

as if they held what they do not, or did not hold what they did; the

ignoring or outright twisting of vital facts in the record in hand; and

the like. The horrible thing here is that unwillingness to face up to

responsibility for needed change in law or inability to discover and

phrase a broadly selving rule can in a good cause lead even an upright
and careful court to blacken the judicial shield by such procedures.

Llewellyn, The Common Law Tradition: Deciding Appeals, page 27
footnote 18 (Little, Brown and Co. 1960).

WHEREFORE, Appellants move this Court to rehear their appeal and
address the issuwe raised. Does the 8" Circuit Court of Appeals hold to it’s
precedence or make its decisions on whim or caprice? A prior, potentially
irrelevant 8" Circuit ruling bears repeating:

“When the concern is the efficient administration of justice and the
provision to defendants of fair trials, the consideration of competing
values is one heavily reliant on the observations and insights of the

presiding judge.”

United States v. Webbe, 791 F.2d 103, 106 (8™ Cir. 1986).

Dated: 2/15/2024 , Respectfully Submitted,

Kyle Greene Krystle Greene
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MOTION for extension of time to file brief until 10/10/2023, filed by Appellants Ms. Krystle Lynn Greene and Mr. Kyle
Greene w/service 09/29/2023 by USCAS. [5321194] [23-2345] (NDG) [Entered:; 09/29/2023 01:25 PM]

CLERK ORDER:Granting [5321194-2] motion for extension of time to file brief filed by Appellants Mr. Kyle Greene and
Ms. Krystle Lynn Greene. Reply brief of Krystle Lynn Greene and Kyle Greene due 10/10/2023 [5321196] [23-2345]
(NDG) [Entered: 09/29/2023 01:28 PM]

BRIEF FILED - PRO SE APPELLANT REPLY BRIEF filed by Ms. Krystle Lynn Greene and Mr. Kyle Greene, w/
service 10/16/2023. Length: 8 pages (Copies: 5).
[6326374] [23-2345] (HAG) [Entered: 10/16/2023 12:46 PM]

CASE SUBMITTED Screening Case Submission before Judges Raymond W. Gruender, Bobby E. Shepherd,
Jonathan A. Kobes in St. Louis [5359168] [23-2345] (DNS) [Entered: 02/01/2024 08:06 AM]

PER CURIAM OPINION FILED - THE COURT: Raymond W. Gruender, Bobby E. Shepherd and Jonathan A. Kobes

Appeliants' [5294469-2] motion modify the caption is denied as moot. (UNPUBLISHED) [5360064] [23-2345] (HAG)
{Entered: 02/05/2024 08:20 AM]

JUDGMENT FILED - The judgment of the Originating Court is AFFIRMED in accordance with the opinion of this
Court. RAYMOND W. GRUENDER, BOBBY E. SHEPHERD and JONATHAN A. KOBES Adp Jan 2024 [5360073]
[23-2345] (HAG) [Entered: 02/05/2024 08:26 AM]

PETITION for enbanc rehearing and also for rehearing by panel filed by Appellants Krystie Lynn Greene and Kyle
Greene, w/service by USCAS 02/26/2024. [5367240] [23-2345] (HAG) [Entered: 02/26/2024 11:51 AM]

MOTION for Disclosure, filed by Appellants Krystle Lynn Greene and Kyle Greene w/service by USCA8 02/26/2024.
[5367259] [23-2345] (HAG) [Entered: 02/26/2024 12:08 PM]

[6367259-2]. Scrg Jan 2024 [5374147] [23-2345] (BNW) [Entered: 03/18/2024 08:04 AM]

MANDATE ISSUED., [5377530] [23-2345] (HAG) [Entered: 03/27/2024 10:00 AM]
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- UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 23-2345
Kyle Greene and Krystle Lynn Greene
Appellants |
V.
Meeker County Department of Human Servicés (DHS)

Appellee

Appeal from U.S. District Court for the District of Minnesota
(0:22-cv-00291-ECT)

ORDER
The petition for rehearing is denied as untimely. The motion for disclosure is denied.

March 18, 2024

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans




