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NOT PRECEDENTIAL
UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT |

No. 21-3165

" WILLIAM J. KEMP,
Appellant - -

V.o

SUPERINTENDENT HUNTINGDON SCI;
- THE ATTORNEY GENERAL OF THE COMMONWEALTH OF PENNSYLVANIA

Appeal from the United States District Court
for the Middle District of Pennsylvania
‘ (D.C. No. 4-19-cv-01366)

U.S. District Judge: Hon. Matthew W. Brann

Argued October 4, 2023

Before: SHWARTZ, MATEY, and FISHER, Circuit Judges.

(Filed: October 18, 2023)

OPINION"

* This disposition is not an opinion of the full Court and, pursua.nt to L.O.P. 5.7,

does not constitute binding precedent.
|
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David R. Fine"

Jonathan Vaitl [ARGUED]
K&L Gates

17 N Second Street

18th Floor

Harrisburg, PA 17101

Counsel for Appellant William J. Kemp!

Martin L. Wade [ARGUED]

Lycoming County Office of District Attorney
48 W Third Street

Williamsport, PA 17701

Counsel for Appellees Superintendent Huntingdon SCI and Attorney General
Pennsylvania '

Ronald Eisenberg

Office of Attorney General of Pennsylvania
1600 Arch Street

Suite 300

Philadelphia, PA 19103

Counsel for Appellee Attorney General Pennsylvania

SHWARTZ, Circuit Judge.

William Kemp appeals tﬁe order denying his request for habeas relief under 28
U.S.C. § 2254 based on his claim thatihis trial éounsel was ineffective for failing to |
object to the prosecutor’s comments about his post-Miranda silence. For the reasons that

follow, we will affirm.

I The Court commends David Fine, Esq. and John Vaitl, Esq. for their excellent
work as pro bono counsel. Attorneys who act pro bono fulfill the highest service that
members of the bar can offer to the Court and the legal profession.

' 2
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I
A

Ianebruary 2012, Kirsten Radcliffe had a disagfeement with her boyfriend,
MichaelvUpdegraff, at a bar and decided to walk home. After getting lost, she knocked
ona dobr, Kemp answered, aﬁd Kemp offered to dﬁve her home. When they arrived at
Radcliffe’s house, Radcliffe invited Kemp linside, where Kemp eﬁcountered Updegraff
and‘Updegraff;s friend, Thomasl Schmitt. Updegraff became angry upon seeing Kemp
and asked him to leave. A scuffle ensued with Updegraff and Kemp pushing each other-
both inside and outside the house. Updegraff testified that Kemp e.ventually walked
toward his car, and Updegraff turned back to the house. Schmitt, however, walked in
Kemp’s direction. Updegraff heard a car door open, followed by gunshots, and séw that
| Kemp had a gun and that Schmitt had been shot. Updegraff, then fought with Kemp to
get control of the gun. Radcliffe exited the house and joined the fight. Several neighbors
called 911. The pblice responded to the scene and took Kémp to the hospital to treat
injuries he sustained during the fight.

While Kemp was beiﬁg trea’ted, hé told the doctors that he had beén taking a girl
home and “everything went sideways.” SA 167. He did not ask why he was in
handcuffs. Williamsport Detective Raymond Kontz then administered a gun residue test,
during which Kemp asked, “I’m not going home tonight am I,” SA 16'8, indicated that he

was nervous, asked whether he had shot someone, and stated that he had a'.45 caliber
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: handgun. At tﬁat_ point, Agent Kontz read Kemp his Miranda rights; énd Kemp agreed to
| continue speaking with him. Kemp respénded cohefently to Agent Kontz’s questioﬁs,
but when Agent Kontz a,ske.d‘ him whether he remembered shboting anyone, Kemp got
upset and repeatedly responded with “you think I shot him” and “‘you' think I did.” SA
169-70. |

At triai, Kemp. testiﬁed that he ended the conversatidn with Agent Kontz when the -
doctors gave him a shot of morphine. SA 256. The prosecution sought to impeach this
testimony with the following cross-examination: |

Q. . .. and Agent Kontz then told you that he wouldn’t ask you anymore

questions, and that Agent Kontz would then conclude the interview. Now

isn’t it more accurate to tell the jury then that that’s the reason why the

interview ended? ' o

A. Because he said he would leave?

Q. Because you wanted a lawyer. ' ,

A. Did I just state that in your statement? I’m not sure if I understood your

question, it went too far.

Q. How did your gun get out of the vehicle and get shot? It was at this time

that Kemp said, I think I need a lawyer, I’m scared, I need someone who’s

going to have my best interest at heart, I don’t think you guys do, I think this

is a good time to stop talking. Agent Kontz then says, I then concluded the

interview. That’s why the interview ended.

A. If I said that after I had been hit up with the morphine at the ER, then yeah
- I must have said that.

SA 261. The judge then instructed the jury that, “[w]ith respect to the request for the
attorneyl[,] [y]ou can only consider that in deciding whether or not the defendant is
credible. You cannot consider that for any other purpose.” SA 261. However, the judge -

instructed the jury that it could consider Kemp’s decision “not to'talk . . . for other
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_ purposes, which will or may not be argued by the attorneys in closing argument.” SA
'261. Concerning this statement, the prosecution argued in its closing statement that
[Kemp] attempts to change the topic and ultimately answers only, quote, you .
think that I did; you think that I shot him. And when he’s pressured on it,
did you shoot him, he is always giving the same non-answer, you think that
I did. Until the fourth time it’s asked, how did your gun get out of your
- vehicle and get shot? And-it is at that point that he refuses to answer any -
more questions and ends the interview. That is consciousness of guilt.
SA 326. Defenée counsel did not object to this statement or request any curative
instructions.?
B
The jury rejected Kemp"s claim of self-defense and convicted him of third-degree
vrr‘lurder, aggravated assault, recklessly endangering another person, and possessing an

instrument of a crime, and the trial court sentenced him to twenty-to-forty years’

imprisonment. The Superior Court affirmed, Commonwealth v. Kemp, No. 993 MDA

2014,2015 WL 7078886 (Pa. Super. Ct. June 8, 2015), and the Pennsylvania Supreme

»

2 Following the summations, the judge provided the following instruction:

The [prosecutor] argued during his final argument that there were a series of
statements and/or conduct made by the Defendant representing
consciousness of guilt. He indicated that he didn’t ask questions at the
hospital, that he gave certain statements to the police regarding not going
home, that he was nervous and anxious. With respect to those types of
examples, if you believe this evidence, you may consider it as tending to
prove the Defendant’s consciousness of guilt. '

SA 334.
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Court denied Kc_:mp’slpetition for an éﬁpeal, Co;ilmOhwealth v. Kemp, 131 A.3d 490 (Pa.
2016). | | |
Kemp then filed a pro se petition under Pennsylvania’s Post-Conviction Relief Act
(“PCRA”), which ésserted, among other ﬂﬁhgs, that his trial counsel was ineffective for
failing to object to the prosecutor’s “nume;rous references to [Kemp’s] silence after h1s
arrest, as well as his request for an attorney,” and failing to request adequate jury
instfuctions on the right to reméin silent. App. 44-45. Kemp was appointed pounsel who
filed an amended petition, which did not include the~argument relating to the prosecutor’s

reference td Kemp’s post-Miranda silence. The PCRA court denied the amended

petition, Commonwealth v. Kemp, 63 Pa. D. & C.5th 429 (2017), the Superior Court

- affirmed, Commonwealth v. Kemp, '185 A.3d 1-132-(Pa. Super. Ct. 2018), and the

‘Pennsylvania Supreme Court denied Kemp’s petition fbr an appeal, Commonwealth v.
Kemp, 191 A.3d 746 (Pa. 2018).
Kemp then filed a petition for a writ of habeas cqrpﬁs puréuant to 28 U.S.C.
§ 2254, which asserted ﬁme claims for relief, including the claim that his trial counsel
Was ineffective for failing to object to fhe prosecuﬁon’s ;:ommcnts about his post-" |
Miranda silence. The District Court concluded that this claim Was procedurally defaulted'
because Kemp had not raised it before the state court, and the default was ﬁot excusable.

Kemp v. Superintendent of Sci-Huntingdon, No. 4:19-cv-01366, 2021 WL 4743678, at.

*3 (M.D. Pa. Oct. 12, 2021). The Court then considered and denied Kemp’s non-

6
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defaulted claims. Id. at *4-8.
We granted a certificate of appealability as to Kemp’s claim that his “trial counsel
was ineffective in failing to objéct to or move for a mistrial based on the prosecution’s

comments on [Kemp’s] silence and invocation of fights under Miranda v. Arizona, 384

U.S. 436 (1966), during the interrogation performed by Agent Kontz.” App. 1.
I
We need not decide whether Kemp’s ineffective assistance of counsel claim is

procedurally defaulted, or whether defaiult should be excused; because Kempfs' claim fails

_on the merits. See, e.g., Bronshtein v. Horn, 404 F.3d 700, 728 (3d Cir. 200;5)‘(holding it
unnecessary to defermine whether there was procedur_ai defaul-tvbecau‘se “the claims in
question lack merit”). To demonstrate that his trial céunsel was inéffective; Kemp must
show that his counsel’s performance: (‘1) fell below an objective standard of
reasonableness under prevailing professional standards, and (2) prejudiced him.

Strickland v. Washington, 466 U.S. 668, 687-88 (1984). |

Kemp claims that his trial counsel’s performance was objectively unreasonable
because he failed to object to references to his post-Miranda silence that violated Doyle

v. Ohio, 426 U.S. 610 (1976). Under Doyle, “the use . . . of [a defendant’s] silence, at the

3 The District Court had jurisdiction under 28 U.S.C. § 2254. We have jurisdiction
under 28 U.S.C. §§ 1291 and 2253(c)(2). Because the state courts did not adjudicate
Kemp’s ineffective assistance of counsel claim, and the District Court did not hold an
evidentiary hearing, our review is plenary. Baxter v. Superintendent Coal Twp. SCI, 998
F.3d 542, 546 (3d Cir. 2021) (citations omitted). :

7
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| time of arrest and after receiving Miranda warnings, violate[s] the Due Process Clause of '
the Fourteenth Amendment.” Id. at 619; see also id. at 618 (explaining that Miranda
warnings confain an “impliéit” assurance that “silencé,will carry no_penélty”); Boyer v.
Patton, 579 F.2d 284, 288 (3d Cir. 1978) (“[A] defendant’s silence . . . cannot be used
substantively as an admission tending to prove the commissioh of the offense.”).

As the proseéution_ now concedes, its summation clearly violated Doyle by directly .
connecting Kemp’s post-Miranda silence to his consciousness of guiit. Despite this clear
violation, trial counsel.did not object, and the trial court failed to prov.ide a curative
instruction immediately after the prosecutor mentioned Kemp’s silence. Moreover, the
court’s earlier instruction iﬁfbrming thé jury that it could consider Kemp’s decision “not
to talk” for “other purposes,” SA 261, implied tﬁat his silence could be used to infer

consciousness of guilt. See Hassine v. Zimmerman, 160 F.3d 941, 949 (3d Cir. 1998)

(concluding there was a Doyle violation where the pfosecutor commented on the
defendant’s silence duiing ques;tioning and in closing, and the trial court gave no curative
instfuctions). This instruction also went without objection. -

‘Because the prosecution committed an obvious Doyle Violatioﬁ, trial counsel’s
failure to object to the prosecution’s stateménts or to the jury instructions fell below an

objective standard of reasonableness. See Boyer, 579 F.2d at 288 (concluding counsel
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was deficient where he failed to object to Doyle violation).* Kemp thus satisfies the first
prong of Strickland. |

Kemp cannot demonstrate, however, that his éounsel’s failure to object to thé.
Doyle violation caused him prejudice. Under Strickland, Kemp “must show that there is
a reasonable probability that, but for counsel’s'unprofeésional errors, the result of the
proceeding would have been different.” Strickland, 466 U.S. at 694. The possibility that

the result could conceivably be different is not enough. See Harrington v. Richter, 562

U.S. 86, 112 (2011) (“The likelihood of a different result must be substantial, not just
conceivable.”). Here, the prosecution’s evidence undermined Kemp’s claim of self-
defense. Four neighbors and Updegraff testified that Séhmitt was not attacking or
threatening Kemp when he began firing the gun, and that Kemp had an oppqrtunity to

retreat.’

4 Kemp also argues that Agent Kontz’s direct examination, in which he testified
that Kemp gave him evasive responses (such as “you think I did”) to his repeated
question, “did you shoot him,” constituted a Doyle violation. Appellant’s Br. at 5-6, 22.
However, Agent Kontz only testified as to what Kemp actually said, and did not
comment on his silence. Thus, there was no Doyle violation. See Anderson, 447 U.S. at
408 (explaining that “[s]Juch questioning makes no unfair use of silence, because a
defendant who voluntarily speaks after receiving Miranda warnings has not been induced
to remain silent”). :

5 These facts make our case distinguishable from United States v. Lopez, 818 F.3d
125 (3d Cir. 2016), where the jury was faced with competing accounts from the
defendant and the arresting officers, and there were no neutral witnesses. In that
situation, we concluded that the defendant’s credibility was “integral to his defense,” and
“the Government’s repeated references to his post-Miranda silence diminished his
credibility,” causing him prejudice. Id. at 131. Unlike in Lopez, this instant case does

9
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The or‘ﬂy}evidence Kemp provided to contradict that te_stir_nony was his own

e accouﬁt, which lacked c’redibilify for several reasons unrelated to his refusal to answer all
- of Agent Kontz’s qilestions. First, his testiniény contained several gaps and did not
explain how he ended up shooting Schmitt mbre than once. Second, Kerﬁp’s behavior
be.:fore‘ he was Miraﬁdized, such as his failure to aék why he was in handcuffs or state that
he had acted in self-defense, and his post—Miranda.statements, such as his repeated
response of “you think I did” to Agenf Kontz’s question “did you shoot anydne,” |
demonstrated consciousness of guilt. Cf. Hassine, 160 F.3d at 958 (holding Doyle
.violation was not prejudicial where the defendant’s testimony did not “preéent[] a strong
counter to the state’s evidence”). Finally, the impermissible reference to Kemp’s silence

was brief and made in conjunction with several other indications of consciousness of

guilt su;:h that it was effectively cﬁmulativé. See.Brecht V. Abrahamsqn, 507 US 619,
639 (1993) tholdihg Doyle violation was harmless where it comprised “less than two
pages of the 900-page tfial transcript” and, “in view of the State’s exteﬁsive and

_ penniséible references to petitionér’s pre-Miranda silence,” the violation was “in effect,

cumulative™).®

not present any “he said/she said” testimony. Rather, four neighbors and Updegraff
provided testimony that was consistent in material ways and different from Kemp’s
account.
¢ Although Brecht and Hassine addressed whether a Doyle violation constituted -
harmless error, Strickland’s prejudice test is equivalent to Brecht’s harmless error test.
Preston v. Superintendent Graterford SCI, 902 F.3d 365, 382 (3d Cir. 2018).
. _ 10 '
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Thus,.based on the evidence againsf Kemp, the fact that his account was
inconsistent with that of every other v}itness, and th‘e‘br'i'ef nature of the Doyle efror,
‘Kemp cannot show a “reasonable probabilitj” that, absent trial counsel’s failﬁre to object
to the Doyle violation, the verdict would have been different. |
I |

For the fo_reg'oing feasons, we will affirm. |

11
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UNITED STATES COURT OF APPEALS
. FOR THE THIRD CIRCUIT

No. 21-3165

- WILLIAM J. KEMP,
Appellant

V.

SUPERINTENDENT HUNTINGDON SCI;
THE ATTORNEY GENERAL OF THE COMMONWEALTH OF PENNSYLVANIA

Appeal from the United States District Court
for the Middle District of Pennsylvania -
(D.C. No. 4-19-cv-01366)
U.S. District Judge: Hon. Matthew W. Brann

Argued October 4, 2023

Before: SHWARTZ, MATEY, and FISHER, CircuifJudges.

JUDGMENT

This cause came to be considered on appeal from the United States District Court
for the Miadle District of Pennsylvania and was argued on October 4,2023.
On consideration whereof, it is now hereby ORDERED and ADJUDGED by this

" Court that the order of the District Court entered on October 12,2021, is hereby
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AFFIRMED. All of the above in accordance with the Opinion of this Court. Costs shall

not be taxed.
ATTEST:

's/ Patricia S. Dodszuweit
Clerk

Dated: October 18, 2023
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1IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

| WILLIAM‘J. KEMP, - - No.419-CV-01366
‘Petitioner, : (Chief Judge i3rann)
V. |
SUPERINTENDENT OF
SCI-HUNTINGDON, et al.,
Reépondents.
'MEMORANDUM OPINION
OCTIOBER 12,2021

Pro se petitioner William J. Kemp (“Kemp”), who'is incarcerated in the
State Correctional Institution-Huntingdon (“SCI—Huntingdon”), filed a petition for

writ of habeas corpus under 28 U.S.C. § 2254, seeking relief from a criminal

 conviction and sentence in the Lycoming County Court of Common Pleas. The

petition is ripe for disposition. Forthe reasons that follow, the petition will be

denied. ' {

1.  BACKGROUND
A _ The state courts of Pé_nnsylvania have succinctly summarized much of the
relevant factual background and procédural history.! The facts of the case began

on February 13, 2012, when Kristen Radcliffe, Michael Updegraff, and Thomas

1 See Commonwealth v. Kemp, No. 993 MDA 2014, 2015 WL 7078886, at *1 (Pa. Super. Ct.
June 8, 2015). '



e

=3

Schmitt were drinking Iat a Bar n _Williémsport, Pennsylvaniagl.2 Radcliffe and
Updegraff, who Were dating at the time, gét into a disaigreement.3 Radcliffe left
the bar and began wajl(irlg down Fifth Avenue, where she ended up in front of |
Kemp’é apartment.* Twenty to thirty minutes later, Kemp gave Radgliffe é ﬁde to
the residence that she shared with Updegraff.S' | |

- When they arrived, Kemp entered the residence with Radcliffe.® Updegraff

was upStairs and Schmitt was sitting on a couch on the first floor.” Updegraff then

came down the stairs and asked Schmitt who the hell Kerﬁp was.® Schmitt stated

that he did not know who Kemp was and that Kemp had come in with Radcliffe.9
Radcliffe explained that Kemp had given hér aride home.!” Updegraff told Kemp
to ‘get out of the. house, but Kemp refused to leave.!! ‘Radcliffe tﬁen ‘apoiogi_zéd\to _
Kemp for Updegraff’s beha{/ior and asked Kemp to leave.!?

- At this poiﬁt, Updegraff gfébbed Kerﬁp and shoved him into a wall and then

out the door.® Updegraff and Schmitt followed Kemp out of the residence and

1
Id
1d
1d
d
Id
1d
1d
1d.
s
1d
- 1d
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. down the d‘riveway.14 Updegraff stopped walking at the end of his van, which was

parked in the driveway, and Schmitt continued walking until he was between

* Updegraff’s van and Kemp’s vehicle, which was parked on the street.'> Updegraff

and S.chmitt continued to yell at Kemp to keep going and to leave the pr0perty.16‘

Kemp continued Waﬂdng down the driveway, but instead of Jeaving in his

vehicle or on foot, he opened the door to his vehicle and grabbed a handgun.!’

- Kemp then fired several shots towards Updegraff and Schmitt as he walked b_ack

up the driveway towards them.!® Two of the shots struck Schmitt, one in the neck
and _orie in the back of the head.”

| Updegfaff and Radcliffe tried to wrest the gun out of Kemp’s control, and

punched and kicked him several times in the process.?® Several neighbors heard

- the gunshots and saw the incident ocdufring and called the police.?! The police

arrived within minutes and arrested Kemp, and Schmitt subsequently died as a
result of the gunshot wounds.??
Kemp was charged with an open count of criminal homicide, two counts of -

aggravated assault, possession of an instrument of crime, and two counts of

14 Id
15 Id
16 . Id
17 Id
8 Id
19 Id
20 Id.
21 Id
22 Id



recklessly endangering another person.”? Following a jury trial, Kemp was
convicted of third-degree murder and all other counts and was sentenced to 20-40
years in prison.?* 'Kemp filed a post-trial motion to vacate, which the court denied

on June 9, 2014.2 Kemp appealed to the Pennsylvania Superior Court, raising ten

| arguments for relief.? The Superior Court affirmed the judgment of sentence on -

June 8, 2015.%7 Kémp appealed to the Pennsylvania Supreme Court, which denied
the appeal on February 10, 2016.28

On February 23,2016, Kemp filed a petition for state collateral relief under

- Pennsylvania’s Post-Conviction Relief Act (“PCRA”), and the trial court received

and docketed the petition on February 29, 2016.” The court appointed counsel to

represent Kemp in the PCRA proceedings, and Kemp filed an amended PCRA

petition through counsel on June 7, 2016.3° Kemp’s original PCRA petition raised

nine claims for relief, but the amended petition filed through counsel narrowed the

scope of the PCRA case to five claims: (1) that trial counsel was ineffective for

failing to call character witnesses on Kemp’s behalf; (2) that trial counsel was

ineffective for failing to call an expert witness to offer testimony regarding

2 Doc. 13-1 at 1-5.
24 Kemp, 2015 WL 7078886, at *1.
2 1d ‘

26 Id at *1-2.

27 Jd at *13. .

28 Commonwealth v. Kemp, 131 A.3d 490 (Pa. 2016).
2 Doc. 13-2 at 3-16.

30 Id at18-52.
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33 Id at 150-69.

fingerprint and trace evidence found on a knife at the scene of the incident; (3) that

appellate counSel was ineffective for failing to appeal the trial court’s suppression

~of certam statements made by Updegraff (4) that trial counsel was ineffective for

" .fallmg to obJect to a line of cross-examination that purportedly shifted the burden

of proof to Kemp; and (5) that trial counsel was meffectwe by opemng the door to

- prior statements made by Kemp during a December 2009 dependency hearing.’!

The PCRA court conducted an ev1dent1ary hearing with respect to the first

| and fifth claims. 32 After conductmg the ev1dent1ary hearing, the court denied

PCRA relief on March 16, 2017.33 Kemp appealed the denial of his PCRA petition
to the Pennsyliianja Superior Court, raising four arguments:

A. Trial [c] ounsel was ineffective for failing to call character witnesses
on Appellant’s behalf when character witnesses were available and
essential to Appellant’s defense.

B. Appellant’s direct appeal rights must be reinstated when [a]ppellate
[clounsel failed to appeal an order prohibiting the introduction of
statements of the Commonwealth’s key witness that he was concerned
.about ending up in prison.

C. Appellant was entitled to an evidentiary hearing to address the
failure to object to the Commonwealth’s shifting the burden of proofto
Appellant by its questioning of three witnesses.

31 Id
32 1d at 150.
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D. Trial [c]ounsel Was ineffective by opening the door to Appellant’
- previously precluded pre3ud1c1al testimony through questioning of a

defense witness.>
The trial court issued a second opinion addressing the errors oomplained of on
appeal on June 28,v 2017, and the Superior Court adopted the trial court’s opinion
as its own and affirmed the. denial of PCRA relief on February 20, 2018.3° Kemp
ﬁled a petition for allowance of etppeal to the Pennsylvania Supreme Court, which
was denied on August 20, 201836 |

Kemp filed the instant petition on July 24, 2019, and the court received and
docketed the pet1t1on on August g, 2019 37 Respondents responded to the petition

on November 22.2019.38 Kemp did not file a reply brief in support of the petition,

and the deadline for do1ng so has explred. Accordingly, the petition is ripe for the

. court’s review.

I DISCUSSION

Kemp’s petition raises nine counts for relief: (1) that trial counsel was
ineffeotive-for failing to call character witnesses; (2) that appellate counsel was
ineffective for failing to appeal the suppression of Updegraff S statements; (3) that

trial counsel was ineffective for failing to object to cross-examination that shifted

3 See Commonwealthv. Kemp, No. 537 MDA 2017 2018 WL 947484, at *1 (Pa. Super Ct. Feb.
20, 2018) (alterations in original). :

3 Id at*1-2.

36 Commonwealth v. Kemp, 191 A.3d 746 (Pa. 2018).

37 Doc. 1.

3% Doc. 13.
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the burden of proof to Kemp; (4) thét trial counsel was ineffective by opening the
door to Ke;mp’s prior statements made during the December 2009 dependency -
hearing; (5) that trial cou:qsel was ineffectiVe for failing to raise a speedy trial
objection; (6) that trial counsel was ineffective for failing to introduce photographs

of knife wounds on Kemp’s back; (7) that trial counsel was ineffective for failihg :

10 object to the prosecution’s use of Kemp’s invocation of the right to counsel as

evidence against Kemp; (8) that trial counsel was ineffective for failing to
introduce evidence vof the weapons that were present in Updegraff’s home; and (9)
that trial counsel was ineffective for failing to introduce evidence of Updegraff and
Schmitt’s criminal records.?® Respondents argue that Kemp’s fifth, sixfh, seventh,
eighth, ‘and ninth claims are procedurally defaulted and that all of his claims should
be denied on their merits.** T will address the issue of procedural default first
before turnmg to the merits of Kemp’s petition.

A. * Procedural Default

Under the procedural Vdefault doctrine, a federal court ordinarily may not
consider a state prisoner’é claim for habeas corpus relief if the claim has not been
raised in state court in accordahcé with the procedural requﬁeﬁents of the state.*!

If a claim has not been fairly presented in state court but state procedural rules

¥ Doc. 1. : _

“ Doc.13. .

41 Martinez v. Ryan, 566 U.S. 1, 9-10 (2012); Wainwright v. Sykes, 433 U.S. 72, 87 (1977).
S ,
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- would clearly bar the petitioner from bringing the claim, exhaustion of state

remedies is excused but the claim is subject to procedural default.*? In such a

situation, the federal court may only reach the merits of the claim if the petitioner - '

shows either (1) cause for the procedural default and prejudiée resulting from the

alleged violation of federal law or (2) thata fundamental miscarriage of justice

‘would occur if the federal court did not consider the claim on its merits.*?

In this casé, Kemp’s ﬁfth, sixth, seventh, eighth, and ninth claims for habeas
corpus relief were not raised on direct appeal or collateral review in Penmsylvania
state court, and are therefore procedurally defaulted.** Kemp nonetheless argues

that the Court should consider claims based on PCRA counsel’s ineffectiveness

under the Supreme Court’s holding in Martinez v. Ryan, 56 U.S. 1 (2012).%

In Martinez, the Supreme Court held that where state procedural rules

- require a defendant to raise ineffective assistance of counsel claims in collateral

proceedings rather than on direct reView, “a procedural default will not bar a
federal habeas court from hearing a substaritial claim of ineffective assistance at

trial if, in the initial-review collateral proceeding, there was no counsel or counsel

42 Whitney v. Horn, 280 F.3d 240, 252 (3d Cir. 2002) (01t1ng Lines v. Larkms 208 F.3d 153, 160
(3d Cir. 2000)).

4 Jd (citing Lines, 208 F.3d at 166) Carpenter v. Vaughn 296 F.3d 138, 146 (3d Cir. 2002)

(citing Coleman v. Thompson, 501 U.S. 722, 750 (1991)).

4 See Kemp, 2018 WL 947484, at *1-2; Kemp, 2015 WL 7078886, at *1-13. The claims were
included in Kemp’s original PCRA petition but were not included in the counseled amended
petition. See Doc. 1 at 16; Doc 13-2 at 3-52. :

"4 Doc. 1 at24 28.

8



in that proceeding was ineffective.” To sucéeed on such an argument, a
petitioner must show that PCRA counsel’s representation was ineffective under the
standards set forth in Strickland v. Washington, 466 U.S. 668 (19‘84).47 In other
words, the petitic;ner must show (1) that PCRA counsel’s representation fell below
an objective standard of reasonableness and (2) thét counsel’s deficient
performance caused prejudice to the petitioner.*® -
Kemp fails to meet this standard. Hé asserté that his PCRA counsel was.

ineffective, but offers nothing more than conclusory stétements of ineffectiveness
| to siipport‘ that assertion.*® He therefore fails to establish that céunsel’s

representation fell below an objective standard of reasonableness or that counsel’s

allegedly defective performance caused him prejudice. I will accordingly reject

4 Martinez, 566 U.S. at 17.

4T Martinez, 566 U.S. at 14.

48 See id at 14; Strickland, 466 U.S. at 687.

49 Seé Doc. 1 at 27 (“The petitioner avers that post-conviction relief counsel ignored and failed
to advance claims of arguable merit contained within the pro se petition for relief, constituting
the deficiency prong of the ‘cause’ element.”); id. at 28 (“The petitioner argues that no
competent attorney would choose to advance anything less than every available claim in light
of the ‘waiver doctrine’ and given  the seriousness of the case at hand. Further, no such attorney
would dismiss the possibility of dismissal of the charges against his client without making the
attempt to further the claim.”); id. at 32-33 (“[P]ost-conviction relief counsel was ineffective
for failing to raise the issue in the amended petition for collateral relief. No competent attorney
would overlook the possibility of dismissal of the charges against his client and allow his
statutory rights to be violated.”); id. at 36 (“It follows that post-conviction relief counsel was
ineffective for its failure to include this claim in the amended pet1t1on »); id. at 46 (same); id.
at 50 (same); id. at 53 (same). ' '

S0 See, e.g., Ludovici v. Lamas, No. 3:13-CV-02997, 2017 WL 9807115, at *13 (M.D. Pa. Oct.
18, 2017) (finding that procedural default was not excused under Martinez where petitioner
“neither identified any specific error by PCRA counsel during the initial- -review collateral
proceeding, nor offered any explanation as to why such an alleged error amounts to
constitutionally ineffective assistance of counsel under Strickland”), report and

9
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Kemp’s fifth, sixth, se\}enth, eighth, and ninth claims for habeas corpus relief esv"
procedurally defaulted.’! ‘My analysis 'wiil proceed fo’ the.rvnerits with respect to
Kemp’s first four claims. | |

B.  Merits

Kemp’s remaining claims were all adjudicated on their merits in
Pennsylvania state couﬁ and are accordingly governed by the Antiterrorism and

Effective Death Penalty Act of 1996 (“AEDPA”) which sets standards for the

.reV1ew of habeas corpus petltlons brought by state prisoners. AEDPA states i |

relevant part: -

(d) An apphcatlon for a writ of habeas corpus on behalf of a person in
custody pursuant to the judgment of a State court shall not be granted
with respect to any claim that was adJudlcated on the merits in State
court proceedings unless the adjudication of the claim—

(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that-was based on an unreasonable
determination of the facts in light of the evidence presented in
the State court proceeding. -

recommendation adopted, No. 3:13-CV-02997, 2018 WL 1919028, at *‘1 (M.D. Pa. Apr. 24,
- 2018).

1 These claims also fail to the extent they attempt to raise independent claims for habeas corpus
relief based on PCRA counsel’s ineffectiveness, as such claims dre not cognizable in federal
habeas corpus proceedings. See 28 U.S.C. § 2254(i); Martinez, 566 U.S. at 17.

2 28U.S.C. § 2254(d).

10



The standa;d for obtaining habeas corpus relief under AEDPA' is “difficult to
meet 53 Federal habeas éorpﬁs rélief is meant to guard'again”st “extreme | |
malﬁmcﬁtioii.s m the s.t-ate'criininal justice systems” and is not meant to substitute |
for “ordinary error correction through appeal.”>* “Federal haBeas courts must deferv

to reasonable state-court decisions,”** and may only issue a writ of habeas corpus

~when the state court’s-decision “was-so lacking in justification” that its error was

“beyond any possibility for fairminded disagreement.”*®

To obtain habeas corpus relief based on ineffective assistanc'é of cdunsel, a
petitioner must show (1) that cbunsel;s representation fell below aﬁ objective
standard of reasonableness and (25 that counsel’s deﬁqien't per.formance. caused
prejudicé fo the petitioner.”” The court’s analysis as to Whether counsel’s
performance was deficient rﬁust be “highly deferential” to counsel, and the court
“must indulgé‘ a strong presumption that counsgl’s conduct fallsl within the wide
range of reasonable professional assistance.”

The court’s analysis is “doubly deferential” when a state court has already

decided that counsel’s perfonnarice was adequate.” The court must apply a high

3 Maysv. Hines, 592 U.S. __, 141 S Ct 1145, 1149 (2021) (quoting Harrington v. Richter 562
U.S. at 86, 102 (2011)).

5% . Harrington, 562 U.S. at 102-03 (citing Jackson . Virginia, 443 U.S. 307, 332 n.5 (1979)
(Stevens, J. concurring in judgment)).

'S5 Dunnv. Reeves, 594 U.S. _, 141 S. Ct. 2405, 2407 (2021). -

6 Mays, 141 S. Ct. at 1149 (quotmg Harrington, 562 U.S. at 102).
3T Strickland, 466 U.S. at 687. .

5% Id at 689.

% Dunn, 141 S. Ct. at 2410. a |
~ : ' ' 11
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level of deference both f() counsel’s actidns and to the state‘ court’s determination
that counsel’s actions were constitutionally adequate.® The féderal court may only
grant habeas corpus relief if “every ‘fairminded jurist’ would agree that every
reasonabie lawyer §v0u1d have made a different _decision.”61

In this case, the Superior Court considered and rejected Kemp’s four
remaining arguments of ineffective assistance of counsel, and Kemp simply
restateé, his arguments in conclﬁsory fashion and does not make any argumenté as
to how the S.upe.rior Court’s decision was unreasonable or cohtrary to clearly
ésfablished federal llaw.éz I have nonetheless reviewed his arguments and the
Superior Court’é decision and conclude that Kemp is not entitled to habeas corpﬁs
relief. I address his arguments below-.‘

1. Counsel’s Failure to Call Character Witnesses

Kemp’s first ineffective.assistance of counsel claim is that trial counsel was

ineffective for failing to call character wifnesses on his behalf.%3 Although his

petition before this Court does not specify which character witnesses courisel failed

to call or what testimony the character witnesses would have provided, his PCRA

- petition indicated that counsel failed to call his friend, Gerald Zeidler, and his

60 14: Knowles v. Mirzayance, 556 U.S. 111, 123 (2009) (citing Yarborough v. Gentry, 540 U.S.
1, 5-6 (2003)).
61 Dynn, 141 S. Ct. at 2411 (emphasis in original) (quoting Harrington, 562 U.S. at 101).
62 See Doc. 1 at 6-10. ' '
8 Id até.
‘ 12
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sister, Amy Embick, both lof whom would have testified fo Kemp’s reputation for
truthfulness in the community and Kemp’s reputation for being a nonaggressive
and nonviolent person.%* |

The Superior Court denied tlﬁs claim on its merits.®> The court concluded
that the character witnesses would not have been allowed to testify as to Kemp’s.
reputation for truthfulness becauée his reputation for _truthfulness was not at issue
in thé trial.%¢ Thé_court noted that trial counsel did not elicit testimony as to
Kemp’s réputation for being a nonaggréssive and nonviolent person becaﬁse such
testimony would have opened the door to damaging croSs—gxamination regarding
previous incidents and statements by Kemp.®’ Speciﬁcally, the gov’emment would
have; cross-examined the character witnesses as to a prior incident in which Kemp

had pulled a knife on another person for no reason; prior statements by Kemp that

he regularly carried a gun to ensure that he would win any fight he got into; prior-

- violent incidents between Kemp and his mother; and a prior incident in which

Kemp had used a weapon in a public place against an unarmed person.%® Cross-

examination also may have elicited testimony that Kemp had previously threatened

64 See Kemp, 2018 WL 947484, at *2. |
65 See id Because the Superior Court’s.opinion adopted the trial court’s opinion as its own, I
will cite to the Superior Court’s opinion, which reproduces the trial court’s opinion in full. See
id. '
66 Id
67 Id
68 Id
13
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suicide, made statements that he wished to harm his mother, slapped his wife, and

choked another woman.®® Based on these risks of damaging cross-examination, -

| trial counsel made the strategic decision not to call character witnesses because.

counsel detemiined that such testimony could have shown the jury that Kemp had

a specific propensity for violence and could have led to a conviction for first-

degree murder_.7°

The court concluded that coimsel’s decision not'toi_call character,witnesses
was reasonable given the risk of damaging cross—exar‘ninationi71 The court noted
that one incident that would likely be elicited on cross—ei(amination “Would have
been particularly harmful” to Kemp’s defense.” In the mc1dent Kemp and his

children were shoppmg in a grocery store and one of the children was pushing the

_shopping cart.” Another customer in the store inadvertently bumped his cart into

the shopping cart pushed by Kenipfs child and Kemp reacted by pulling a knife out .
of his pocket and threatening to attack the customer.”* The court concluded that
this would have been particularly harmful because it would show “how much

Kemp overreacts to trivial incidents and slights and how skewed his concep.t of

69 Id
70 Id

71 Id

72 Id
B
" Id
14



c'self;defehse’ ie thet he was ready to use deadly fo;ce in a'sitoatioh Where clearly
there was no threat of death or imminent éerioﬁs bodily injury.””®

| I agree with the Superior Court’s coﬁclusi‘on that ‘trial counsel’s decision not
to call ._character wi_tnessee was reasonable. The numerous prior incidents in Whioh |
Kemp had acted violently or expressed é wi}lingnes's to' act \:/iolenﬂy would haAve. .
.beeh particolarly harmful to hJS defense, especially in light of the fact that his
theory of the case was that he was acting in self—deferise when he shot at Updegraff
and Schmitt. Accordingly, I will deny haoeas corpus relief as to this claim.

2. Counsel’s Failure to Appeal Suppression of Updegraff’s
Statements '

Kemp’s second mgment is that counsel was. meffectlve for fallmg to appeal

the trial court’s ruhng that certain statements made by Updegraff were

1nadm1551b1e.76 'The relevant statements, which Updegraff made while in police

custody, were as follows:

Michael Updegraff: So I don’t understand here here’s what—
so I got a couple of things to look at here. First of all to make sure you
guys don’t twist this thing wrong and I got a f—ing problem, which I
don’t see happening, but whatever. Also I got to worry about this dumb -
a— and who he is. You know what I’'m saying? I mean for him to

* jump off the band wagon like that and do something like that.

_ Detective Steven Sorage: You’re talking about the guy with the
gun? ' o '

Michael Updegraff: Yeah.

75 ]d
76 Doc. 1 at 7
15



. Detective Steven Sorage:Oka}".

Michael'Updegraff I don’t know where he’s from, I know he’s
from Fifth Avenue area, apparently, I don’t know sh-t about th

Detectlve Steven Sorage How do you know he’s from the Fifth
Avenue area? _

Michael Updegraff: Because that’s where she walked from
there so apparently she picked up this dumb a— up somewhere along
the line. I know nothing about this mother f—er.

Detective Steven Sorage: Okay.

Michael Updegraff: You understand? But I imagine it’s from
here — o |

- Detective Steven Sorage: - All I’'ve heard is his first name’s
[Blill, that’s -all T know right now, I don’t know a last name, I don’t
know anythmg else about him. :

Michael Updegraff: Well we’ll all find out later, but I don’t
know nothing (sic) about this guy. So you know, I mean if he has

enough balls to do some stupid a— moron bullsh— like this, then you - |

know, I got to look at my avenue like, you know, who’s he running
with? And you know — so whatever: But, you know, I’m 51 years old
and I kept my a— out of any penitentiary. Did a lot of county, but I’'m
not going penitentiary bonnd? so I don’t expect to sit my a—in a f—ing
cage somewhere the rest of my entire life.

Detective Steven Sorage: .No.

Micliael Updegraff: So I’m not going to f—ing go after these
mother f—ers, but they step on my land I want to make sure that I’'m

~ covered here, you understand what I’m saying.

Detective Steven Sorage: I understand.

16
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Michael Updegraff: I don’t know who these_. guys are, ybu .
know what I mean? I mean he’s got nothing else to do something like
this, who’s he running with? You following me? |
Detective Steven Sorage: Yep.
- Michael Updegraff: Which I’'m going to find out, and I’ll slap
that on down the line who he’s running with, because apparently these
mother f—ers are nuts. That’s crazy what he did.”’
-~Kemp-argues that failing to appeal the'suppres‘sion of these statements
constituted ineffective assistance of counsel because Updegraff expressed vconcem )

about going to prison, which Kemp asserts would have helped his self-defense

theory of the case because it exprésses Updegraff s culpability and consciousness

of guilty.”®

- The Superior Court dénied Kemp’s claim on the merits, noting that appellate
counsel “is not reéuired to raise all non—frivblous claims on appeal,”” and that a |
ciaim of ineffective assistance, ofiappellate counsel may only succeed ‘;when
ignored issues -ére cIeérly stronger than those. presented.”so‘ Becéuse Kemp did not

make “any allegations or arguments to show [that] this issue was stronger or had a

R Kemp, 2018 WL 947484, at *2 (alterations in original).

7 Doc.1at7.

7 Kemp, 2018 WL 947484, at *2.

8 14 (quoting Commonwealth v. Jones, 815 A.2d 598 (Pa. 2002)).
: 17 ' .
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greater chance for success than the issues raised by appellate counsel,” the court

concluded that he was not entitled to PCRA relief.?!

I find that the Superior Court’s decision on this issue was reasonable and

conformed to clearly established federal law on what a petitioner must prove to

establish ineffective assistance of appellate counsel.82 Accordingly, I will deny

habeas corpus relief as to this claim.

3.  Counsel’s Failure to Object to Examination

Kemp’s third argument is that counsel was ineffective by féiling to object to

the examination of three witnesses that Kemp contends shifted the burden of proof

to him.8® Kemp does not state which witnesses’ questioning is at issue or how the

.questionjng shifted the burden of p_roof,v but the court will liberally construe this

argument as being identical to the argument raised in Kemp’s amended PCRA

petition, which argued that portions of the examination of Kerhp, Williamsport

Police Officer Joseph A. Ananea, Jr., and Williamsport Police Detective Raymond

0. Kontz, I1I shifted the burden of proof# In the relevant portions of the

81

82

83
84

Id The court also rejected Kemp’s argument because it took Updegraff’s statements out of

_ context and misconstrued the meaning of the statements and because Kemp had failed to

establish prejudice resulting from counsel’s alleged ineffectiveness.

See Davila v. Davis, 582 U.S. _, 137 S. Ct. 2058, 2067 (2017) (“Effective appellate counsel
should not raise every nonfnvolous argument on appeal, but rather only those arguments most
likely. to succeed. . Declining to raise a claim on appeal, therefore, is. not deficient

performance unless that claim was plainly stronger than those actually presented to the

appellate court.”).

Doc. 1 at9.

See Doc. 13-2 at 41-45.
i 18



testimony, the Commonwealth qiiestioned the witnesées as to whether Kemp made
any statements about being attacked by Updegraft and Schmitt on the night of the
incident or about whether he had acted in self-defense.®® Kemp contends that this-
testiinony shifted the burden of proof by implying thaf he had to prove to the jury

that he was innocent and argues that trial counsel was ineffective for failing to

. object to this testimony.®

The Superior Court found no merit to Kemp’s ineffective assistance of

counsel claim. The court found that the testimony in question was clearly

. admissible to refute Kemp’s theory of self-defense and that it did notv shift the

burden of proof.¥” The court noted that the questioning was used to attack Kemp’s
credibility as a witness by showing that he did not claim self-defense on the night

in question and instead appeared to construct the self-defense theory after the

fact.38 T agree with the Superior Court’s conclusion and find that the court’s

decision was not unreasonable or contrary to clearly established federal law. T will -

accordingly deny habeas corpus relief as to this claim.,

& Id

8 Id:Doc. 1at?9.

87 Kemp, 2018 WL 947484, at *2.
88 - Id
’ 19



4. Counsel’s Questioning that Opened the Door to Kemp’s
Prior Statements

Finally; Kemp asserts that counsel was ineffective by eliciting -test‘imony that |
opened the door to the admission of prior prejudicial statements that he had made |
during a Children and Youth dependencyvhearing.sg Kemp again fails to indicate
Wthh testnnony opened the door to the pnor preJud101al statements or What the
prior prejudmlal statements vtzere but I will liberally construe this as an 1dent1cal
argument to the one raised in his amended PCRA petition.”

Kemp’s argurnent is based on statements that he made during an unrelated
Clinton County Children and Youth dependency hearing in 2-009..91 i)uring the
hearing, Kemp stated that he frequently possessed a gun ora knife and that he
normally drove. Witn a gun in his car because he had a rignt to do so; “[a]nd t;vhat’s
the point in having the guns and the permit to carry if you’re not going to make use
of it?”%? ”Kemp. also stated that if he was not carrying a gnn at any given time, he
 would have a knife 'in his pocket at almost ,511 times and that he tended to carry
Weapons because he did not “have a desire to get into a fight that I can’t Win.”93 |

Kemp’s trial counsel filed a motion in limine prior to trial to exclude the 2009

8 Doc. 1 at 10.

9  See Doc. 13-2 at 45-51.
91 Jd at45.

92 Id at 45-46.

3 Id at 46.



statements.”* The trial court granted the motion, but left open the possibility that

testimony durmg tnal could open the door to the ev1dence being admitted.?

Exam1nat1on of Kristin Smith, Kemp S g1rlfr1end at the time of the shootmg,

' subsequently opened the door to the 2009 statements being admltted During

: Smlth’s testimony, defense counsel asked Smlth if she knew why Kemp kept a gun

- mhls car.’®- Smith respo-nded that it was because she did not want it in her house.

In response to this testimony, the CommonWealth sought to introduce Kemp’s |
2009 statements to rebut the inference that Kemp solely kept the gun in }us car
because Smith did not want the gun in her house.”® The trial court granted the
requesf and allowed the 2009 statements to come 'in.99. Kerﬁp argues that counsel’s

questioning of Smith that opened the door to the 2009 statements constituted

 ineffective assistance of counsel.'®

Trial counsel testlﬂed durmg the PCRA ev1dent1ary hearmg regarding the
questlomng that opened the door for the 2009 statements. Trlal counsel testified

that he was aware of the possibility that his questioning could erroneously open the

door to the statements coming in and that he was “on eggshells” while questioning

94 Id

9 Id at 46-47.
% Id at47.

97 Id.

98 ]d'

99 d

100 77 at 45-51.
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had committed criminal homicide.

witnesses to try to not open the door.'” Trial é_ounSel st-ate('i that when he asked
Smith why Kemp kept the gun in hlS vehicle, his purpoéé was to elicit teéimony .
indicating thaf Kemp kept the gun iﬁ his vehicle for an innocent purposé and did
not intend to use the guﬁ in aﬁy illegal fashion.!'” Counsel further éxplained that
he intended to show that when Kemp left his home, he fdid not do so with any
criminal intent.'% Counsel did not believe that the testimony would ope the door
to the 2009 stafements .comihg in, orﬂy. that it Woplci.“ get me to the door without
opening it.”1% .Counsel nevertheless We_ighed the risk of the'téstimony opening the
dbof and made the stratégic.decis';ion to elicit the testimony beéause he thought that
it would hélp to create a reasonable doubt in the jury’s mind as to Whether Kemp
| 105 |

The Superior CQurf denied Kemp’s ineffective assistance of counsel claim
on ifs merits, finding 'that- Kemp faﬁled to prove that counsel’s assistance fell below
an objective standard of reasonableness and that the allegedly defect.ive.
6

performance caused Kemp prejudice.’®

I agree. A court reviewing whether counse] provided ineffective assistance

~ must indulge a strong presuxnption that counsel’s conduct was reasonable and

01 Kemp, 2018 WL 947484, at *2.
102 14 : : )
103 Id
104 Id
105 Id
106 Id .
' 22
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cannt)t second-guess a seeming'ly reasonable dectsion merely beCatlse it appears to
have been mistaken or harmful in hindsight."” Trial ct)unsel inv this case elicited
testimony from Smith abotltvwhy Kemp i(ept a 'glinvin his'car based on a reasonable
strategy of showitlg that Kemp did not keei) the gun in his car for a érhninal |
ptlrpose. The fact that this testin;ony subsequently:ope'ned the door to the 2009
state‘nents and may have harmed Kemp’s defense of the case does not mean that -
counsgl’s decision to elicit the testimony in the ﬁrst place was un_reas'onable. 7
Accordingly; I will deny habeas corpus relief as to this claim.
HI. CONCLUSION

For the forego'it1g reasons, Ké'mp’s petition for writ of habeas corpus will be
denievd With prejudice. A cérttﬁcate of appealability Will not be issued.becaué‘e no

reasonable jurist would dise{gree with my ruling or conclude that the issues

" presented are adequate to deserve encouragement to proceed further.*

An appropriate Order follows..

BY THE COURT:

- s/ Matthew W. Brann .

Matthew W. Brann
Chief United States District J udge

. 107 See Strickland, 466 U.S. at 689; Bell v. Cone, 535 U.S. 687, 702 (2002); Abdul-Salaaam v.

Sec’y of Pa. Dep’t of Corr., 895 F.3d 254,266 n.6 (3d Cir. 2018). -
18 pyckv. Davis, 580 U.S. _, 137 S. Ct. 759, 773 (2017) (citing Miller-El v. Cockrell 537U.S.
322,336 (2003)).
: : - 23
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

WILLIAM L. KEMP, - No. 4:19-CV-01366
Petitioner, (Chief Judge Brann)
V. | | | |
SUPERINTENDENT OF
SCI-HUNTINGDON, et al,
- Respondents.
ORDER

OCTOBER 12,2021
In accordance with the accompaﬁying Memorandum Opinion, IT IS
HEREBY ORDERED that:
1.  The petition for Wr1t of habgas corpus (Doc. 1) is DENIED WITH
PREJUDICE. |
2. A ceftiﬁcate of appealébility will noi issue.
3. The Clérk of Court is directed to close this case.

BY THE COURT:

s/ Matthew W. Brann

Matthew W. Brann
" Chief United States District Judge
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SUPERINTENDENT HUNTINGDON SCT; ‘ '
THE ATTORNEY GENERAL OF THE COMMONWEALTH OF PENNSYLVANIA

(D.C. Civil Action No. 4-19-01366)

SUR PETITION FOR REHEARING :

Present: CHAGARES, Chief Judge, JORDAN, HARDIMAN, SHWARTZ, KRAUSE,
RESTREPO, BIBAS, PORTER, MATEY, PHIPPS, FREEMAN, MONTGOMERY- -
REEVES, CHUNG, and *FISHER, Circuit Judges

- The petition for rehearing filed by App'ellént in the above-entitled case having
been submitted to the judges who participated in the decision of this Court and to all the
other available circuit judges of the circuit in regular active service, and no judge who
concurred in the decision having asked for rehearing, and a majority of the judges of the

circuit in regular service not having voted for rehearing, the petition for rehearing by the

panel and the Court en banc, is denied.

*Hon. D. Michael Fisher vote is limited to panel rehearing only.
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BY THE COURT,

s/Patty Shwartz
Circuit Judge

Dated: January 23, 2024



Additional material

from this filing is
available in the

Clerk’s Office.



