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United States v. Curry

- UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

SUMMARY ORDER

RULINGS BY SUMMARY ORDER DO NOT HAVE PRECEDENTIAL EFFECT. CITATION
TO A SUMMARY ORDER FILED ON OR AFTER JANUARY 1, 2007, IS PERMITTED AND IS
GOVERNED BY FEDERAL RULE OF APPELLATE PROCEDURE 32.1 AND THIS COURT’S
LOCAL RULE 32.1.1. WHEN CITING A SUMMARY ORDER IN A DOCUMENT FILED WITH
THIS COURT, A PARTY MUST CITE EITHER THE FEDERAL APPENDIX OR AN
ELECTRONIC DATABASE (WITH THE NOTATION “SUMMARY ORDER”). A PARTY
CITING TO A SUMMARY ORDER MUST SERVE A COPY OF IT ON ANY PARTY NOT
' REPRESENTED BY COUNSEL.

At a stated term of the United States Court of Appeals for the Second Circuit,
held at the Thurgood Marshall United States Courthouse, 40 Foley Square, in the
City of New York, on the 21%t day of November, two thousand twenty-three.

PRESENT:

'JOHN M. WALKER, JR,,
REENA RAGG], *
RICHARD J. SULLIVAN,:
Circuit Judges.

UNITED STATES OF AMERICA,
Appellee, |
v. ~ No.22-50

DALVON CURRY, a.k.a. DALE, a.k.a. DALO,

- Defendant-Appellant.”

* The Clerk of Court is respectfully directed to amend the official case caption as set forth above.



For Defendant-Appellant: ... . .- ANDREW H. FREIFELD, New York,

ForrAppelllee:- S N MONICA ] i:RI(.?I—’IARDTS, 'Ass«ista‘nt '
United States Attorney, for Trini E.
Ross, United States Attorney for the -
.Western District .of New .York,
Buffalo, NY.
| f Appeal from a judgnient of theUmted States Dlstrlct Couft fot the Westefn
District of New York (Lawrence J. Vilardo, jﬁ&ge‘)'.. N
"UPON DUE 'éONsiDiéRAﬁoi\’ﬂ' "IT IS HEREBY ORDERED, |
ADJUDGED, AND DECREED that the :[j;eczernber 22, 2021 judgment of the
district court 1sAFFIRMED ‘.

DalvonCurry appeals from his ]udgment of convtction folllot/ving a )ury 't;iabl
in Wthh he wasconv1cted of nmecounts stemrmng from hlS hﬁvoltfetnent 1n the
”CashBeen Long”/ "Brothers fotL1fe” J(”' CBL/BFL”) gang,lncludlng one countof
racketeermg consp1racy (Count One) ,onecount of narcotlcs consplracy (Count
Two), one count of nosseSSion of flrearms 1n furtheranceof a cirug-tr;tfﬁching
cr1rne (Count Threej ; t\/\;o counts of murderm a1d of feeketeering aétivityl ‘("'Counts
Four and Seven); two counts of discharge of a Aredrm in furtherance of acrime of

violence (Counts Five and Eight); and two counts of discharge of a firearm causing

deéth in furtheranee of é‘iv cr1me o:frut‘rio;lence.‘(Counts SiX »a"nd Nine),, Po].lowing the




jﬁry’g verdict, Curry-' moved for a judgment of acquittalifpﬁfsh’éht to Federal Rule

- qf Criminal Procedure 29 or, in ’;he alternaﬁve, for a new trial pursuant to Federal
Rule' of | Criminal Pr’ocedi‘.u‘é 33: The district court denied Curry’s posttrial
motions and sentenced him to a statutorily mandated term of life imprisonment
on each of Cpunts Four and Seven, jto run concurrent with a sentence of 300 months
on each of Counts One and Two vz_md to be followed by cohsecutive terms of 60
months on Count Three and 120 months on eéch of Cqunts Six and N}ne, for a total
aggregate term of life plus'300 mpnths. .

On appeal, Curry asserts that he is entitled to j}ldgments of;.acquittal on all
counts gxcépt _for Coupt »One,. as tOWthh he nonethe_less challenges the special
factor findings relevant to that CQ}.J.?T'IP'[.‘]" ‘With regaqu t.ovtho.se goqntg’ related to the
shooting of Jacquan Sullivan — name]x, Cgunts_:Four, Six, and Special Factor Two
ﬁnder Count One (fche y Sullilvanl Cqunﬁs"’) - Curry ‘argues that the dilst‘rhic.t.c_oqut
erroneously chafged the jury on ‘th;eg _‘exc_e_prtions:tq Curry’s ju;tiﬁcation defense.
As to the remaining.’ counts (conce;ning the shooting Qf Xaiver Wimes and_ thg

CBL/BFL narcotics conspiracy), Curry argues that the government’s evidence was

!'In entering judgment, the district court dismissed Counts Five and Eight as lesser included
offenses of Counts Six and Nine, respectively. Curry accordingly does not advance any
arguments pertaining to Counts Five or Eight on appeal.




is justified musmg’deadlv physical fqrce’ ﬁp_gn another only if that defendant
v _’reasonably believes that such the‘__r person.is using or 7'ab‘6ut to usevdeadly‘ physical
force.”” VPéopleﬂ v.:B\rqwn‘, 33 N.Y.3d 316, 320.(2019) (quoting N.Y. Penal Law
§35.15(2))._ Ihis_.jus.tif_icativor}' dg,fenge_is not availabl}_»e,.howeve,r, “if [a] Qefendanf_
1s th9 {il}itial aggreggpr’_”_ = Le, _‘.'-"t}.’ﬁe,; .‘f«‘ivrst;uper_sor_l.m an altercation who uses or
' ._t—h'rea'ge‘ns the imi_mfnent use of deadly physical fbrce;: ' 1d. at 320-21 (_qg_o_tjng N.Y. ,
Penal Lax?v § 3515(1)(b)) | .
. Here, we 'car.mot .séy that ‘txhe district ;gqrf._c_ompﬁtted plain error in
instructing the jury a_vs_»t_:o the initial-aggressor exception to justif)icatiqn.l A witness
testified that gunshots came from “the pegplg on 'the‘ rpor.ch” of the:house ‘where
Curry was temporarily staying, .whil,e:-t,h%- @dividvai on the street sirﬁply ran
away. App'xat 676, Another witness testified that Curry told him h.o‘&, upon
seeing Sullivan's car _dsiYﬁ;;P%S? the porch, Curry walked fowards.the car, pulled
out his gun bef91:e Sullivan .,c;:_,Qul,c} regch‘ his, and continued to. shoot even. as
‘_Sullivan ran éy\{ay. In light of thlS evj__idgrycvg,_"t'hg distr{C’? court was wholly justiﬁegl
in giving thg mitialfaggr§§sqr:i}ls_tr}.}ct’ionf ) The factfthﬁaﬁ other eyidqncg may hayé
allowed Curry to a‘rgu;e} that he was not the initial aggressor, did not preclude an

instruction advising the jury as to this exception to justification. Cf. Harris v.




O’Hare, 770 F.3d 224, 238 n.9 (2d Cir: 2014) (“All that a party needs to show is that
there is some evidence supporting the theory behind the instriiction so that a
question of fact may be preserited to the jury.” (internal qubtaﬁon marks omitted)).

‘We turn next to Curry’s argument that theré was insufficient eVideﬁcé to
justify the failure-to-retreat ifistruction. ‘New' York law prohibits an individual
from “us[ing] deadly Iljhysic"ztﬂl force’ if he knows that he can with ‘complete
. safety ... avoid the necessity of doing so by retréatihg.” Matter of Y.K., 87 N.Y.2d
430, 433 (1996) (internal quotation marks omitted). Thli's( if a defendant faced
with deadly physical force knows he can ‘safely retreat and faiis to do so, the
justifi‘cat.'ion'defénse “is lost.” - Id. at 434 ’

- Again, the district court did not plainly err mglvmg the failure-to-retreat
instruction. As rioted above; thére was suffidient eg’vi&éncexto'sﬁppdr:t”a finding
that Curry walked towards, rathiet ‘than away from, Sullivan when he saw him
drive by. ~ And, given the evidénce indicating that Curry was on the porch of a
house when the encounter bega’n‘ (as well as the lack of any evidence suggesting
that the hotise was locked), a reasonable juror could have concluded that Curry

was capable of retreating inside the housé to avoid the encounter.



Finailyi we, turn.to. Curry'’s ;éha]lenges té the district »‘cour_t_’s combat-by-
agreement instr_udion, whlchCurry claims was both inadequately Asupporte‘d by
the record‘and legally insufficient.

‘As an initial matter, wg,,disce;gp:no grfor_m thgc‘ontent of the district court’s
cgmbqt‘-by-agre'emenf ;fnstructior,}_,} which was e;(r}t-ir_elyvCQpSistent with New York
law. :ACorArlp:are_App_’x at 2437, with N.Y. Penal Law § 35.15(1)(c), and N.Y. Crim.
Jury Instnictions, Pe:}al La}w_§ 3515(2)(2d ,edé).

B Turning next. to -Cgrry’s' ,cvha;l___.l,er}ge to_ the evidentiary basis for the
instruction, New York law is clear that a justification defense is negated when the
“physical force involved is the pquduj:ctiof,g,(}(?mb‘a?bgy ?g{eemgnt not specifically
authorized by law.” N.Y, Penal Law § 35.15(1)0). New York courts have held
that the combat-by-agreement exception fo the justification defense _’:’ishvgenerally
limited to agreements to combat between specific individuals or small groups on
| "di:s;ggeté_ occasions.”. -_,1?.«37‘?1713 v Anderson, 180AD3d 923,924 (2d Dep't 2020), aff d,
36 N.Y.3d_110‘9., (2021‘):, Ngyep;heless, “laln agrgement ,to,;enga:ge_;,'in combat not
authorized By law” \netiec:lz‘n(_’).{c be express.and may be.“a tacit ;;igr"een{\ent:’_’\ People
v. Agosto, 203 A.D.3d 841, 842 (2d Dep't 2022), For example, a combat-by-

- agreement instruction méy be warranted where “there [is] evidence to support a’



conclusion that [the] defendant and the victim were ’fﬁe‘ﬁl:iéféof"’r"'ivallgrc.)ilps that
tacitly agreed, pursuaﬁf t an unwritten code of macho honor, that there would be
mutual combat.”  People v. Young, 33 AD.3d 1120, 1124 (3d Dep’t 2006)
(alterations omitted) (quotmg-ipeb}ie v. Russell, 9‘1" N.Y.2d 280, 288 (1998)); see also
People v. Rosario, 292 AD.2d 324, 325 (15t Dep’t 2002) (upholding combat-by-
agreement instruction when “there was adequate proof to establish that defendant
and his opponent had tacitly agreed to :éhgagéiﬁ a gun battle” ) '

"Here, contrary ”t;) Currf s :""s"iigg‘;estiori, the goverfiment’s evidence
demnonstratéd mofe than la géneric rivalry between local gangs. Cf. Anderson, 180
AD.3d at 923 (concluding that thefe was ‘insufficient evidence to support a
combat-by-agreement charge when ‘the record only - contained "'”gehefalzized
evi‘dence that the defendant was a ‘meéniber of a garig wkich had a rivalry With
other local gangs”). The governmént introduced ‘exchanges on gocial ‘media
between"'Sulli.va.ri and Curry,‘iriélﬁdiﬁg ah exchange' ‘ai‘)proximat“el}} one wéék_
before the shooting, in which the two traded insul’;'s and ‘threatened in-pefs:(in
altercations at specific locations, é{s’fWell: as evidence ‘suggesting ‘that each was

aware that the other was in possession of firearms. '



~Having determmgd that the district éour_t, did ‘not ,erf as to any of the
challenged jufy instructions, we rejgct Curry’s claim that he is entitled. to
judgments of acquittal or a new trial on the Sulhvan Counts. -
II.  Wimes Counts
. We pgxt ,add,r.esvsCu‘rlry" s",argu;r}ent that the evidence was msufficient to
sustam hlS convictiqns in, connection with th?.f?}tal; shovotjr}g,of_v Xavier Wimes -
Counts Sev_evn,v Nine, and Special ‘Factor._Ihr‘e_ze,_ under Count One (the “Wimes
Counts”) — because the government f_:ailed'to_ gstéblish that Curry shot Wim_es in
order to maintain or increase his position in CBL/BFL. .
| ~ We review de novo.the ,distlfictLcolc_lr;;t(_s‘ig’,e__r.lial-‘ofﬁ a Iﬁotiqn_ challenging the
‘s_ujfﬁcien_cy‘,of the evidence pursuant .’gql?eder_ahl_ Ruleof C;riminai Procedure 29, see
United States v. Capers,20}<4th105, 113 (2d Cir. 2021), and must decide whether,
[‘after viewing the evidence-in the light most;favorable to the.prosecution, any
rational trier of fact ;puld have found }he .esgentia'l elements of the j,cr.i:.ngeﬁbeyond
a‘.gea.sovn_abl.e‘ doubt,” _jagks_o_n v.- Virginia, 443US 307, 319. (.197;9); see.also United
States v. White, 7 F4th 90, 98 (2d Cir. 2021) (explaining that a reviewil_lg:cou‘rt must
”credit[] every inferéncg that could A_\h’a_ve been drawn in the government’s favoi,

and defer[] to the jury’s assessment of witness credibility and its ass_essme_nt',of the
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weight of the evidence” (internal quotation “miarks- 6mitted)): A defendant
challenging the sufficiency of the evidence “Bears’ zja:'héaify burden,” as this
standard of review is f”excee'dinglll}'r defefeﬁti.él‘."" United States v. Coplan, 703 F.3d
46, 62 (2d Cir. 2012) (internal quotation marks omitted).

- For a defendant to 'Ee;coﬁVic'ted of a violent crime in aid of racketeering, the
government must prove, among other things, that the defenidant committed the
alleged crime of violence in order “to maintain or increase his pdsition in the
[facketeeriﬁg] enterprise.”  White/~7 F.4th at 101°(intérnal quotation marks
omitted). A defendant’s desire to miaintain or increase his position need not be
his “scle or principal motive” in order for thi‘s"e-zlerriehf:fo be satisfied. Id. '(ihternai

quotation marks omitted). Inistead; the‘jury neéd only be able to™“properly infer

that the deferidant committed his Vidlent crime because he knew it was expected.

of him by reason of his membership‘in the enterprise ot that he committed it in
furtherance of that membership.” “Id: (internal quotation marks omitted).
Here, we agree with the district court that the government offered sufficient

evidence for a rational juror to conclude that Curry’ killed Wimes, at least in part,

to preserve his position in CBL/BFL. ‘The government introduced evidence

demonstrating that violent acts were celebrafed by CBL/BFL members, that such

—
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acts- were ,rll‘evc‘:e’:ssgryzg ,._tov.,.;lr)_n,e_lign_t_gin : CBL/BFL/’s status, -and that Cur'ry_\ himself
recognized the impoftanée of these vio}ent acts. to a member’s Jsta;cus' in the gang.
More specifically, the evidence showed that, earlier on the day of the shooting,
Curry and Wimés__engage_c_l m a .Facebook .exchaﬁge_: in which Curry _insﬁlted
;W;m:es’s cggsin, a rival gang member who was killed, énd,quesﬁoned' Wimes's
| loyélgfy to CBL/BFL. The evidence also demonstrated that, after Wimes hit.Curry
in the head with a bottle in front:.(‘)f_ his fellow CBL/BFL members, a fellow CBL/BFL
membe; thfeatgneq !that_v.\/\/\ilm‘:es;was not,going _:tvcv_)-’,’lea.y[é;] [the] building-alive,”
_,App’x at428, and that at legst some CBL/BFL members iqterpre;.tedvWimesf s.attack
on Curry as him “taking upf J‘f(')r"‘a riyfgl;.gang‘,j_z_i. at 1571, 1575.. .

. ~What.is more, ,;hé record  reflects that, Wlthln .‘ one .month bfvthe Wimes
shaoting, Curry posted on Faceboak that someone had. “trfied] to take [his] lifel,]”
50 he was “supposed to shoot,” and ,thgx_’t_.heﬂ,,’;’pgt in that w.prk[,_]L thét’s how [he]
blew Iu'p,”_ alongside an emoji of a smiley face wearing sunglasses. Id. at2529. At
trial, witnesses explained that”puttmgmwprk” meant “[t]ob[bing], stealfing],
vk»ill[mg],fshoot[jng] [dr ﬁghtmg] spme_l_oody',” for the benefit of the gang.. Id. at 785;
see alsoid. at 1405 (explaining that the term “putting in work”, was used to de.scri.bé

gang-related shootings). . Based on this. evidence, we_cannot say that no



reasonable trier of fact could have determined that Cutry killed Wimes in order to
maintain or increase his position in CBL/BFL. T
L~ Narcotics Counts

" As to the remaining counts related to the CBL/BFL narcotics éonspiracy -
Counts Two, Three, and 'S?}’)écial""Fact“o"rs"' 15 and 1.c under Count One (the
“Narcotics CéUnts”) — Curry conténds that the 'g"overnme"r{t failed to demontrate
the existence of a conspiracy or his mémbership'in it R

* To'affirm a’conviction for narcotics conspiracy, the record must permit a
rational jury to find. “(1) the existenée of the conspiracy charged; (2) that the
defenaant had knowledgé of the’ conspiracy; and (3) that the defendant
intentionally joined the conspiracy.” " Ubiited States v Barrét, 848 F.3d 524, 534 (2d
Cir. 2017) (iritérnal quétation’ matks ‘omitted). * With régard to the knowledge
element; a defendarit need not know “all of the details of the conspiracy, so long
as he knew its general nature and extent.”" United States v. Huezo, 546 F.3d 174,
180 (2d Cir. 2008) (internal quotation marks omitted)."
‘ Curry claims that he must bé acquitted on the Narcotics Counts because the
government failed to prove tHat members of CBL/BFL who sold drugs participated

in a criminal conspiracy, as opposed to merely acting as “independent contractors
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vis-a—vis_ eachother.” CurryBr.at56. Curry additionally argues that, even if the
government d1d prove ;the_ ex1stence of the narcot.iclsl" conspiracy, .the government
failed to demonst;ate that Curry]omed 1ts1mp1y by Yirﬁng.pf being a “shooter who
called himself BFL.”" Id. at 57. | Neither of these contentions 'has merit.

f Curryhlmselfconcedes thatCBL/BFL members éngaged in daily sales of |
marijuana, heroin, crack, and fentanyl at the same iocation in the Towne Gardens |
- Plaza. And the evidence at trial a\mpIy demonstrated that gang rnembers
coopefatéd with one another to sell drugs, including by alerting each other tn the
presence of police and by hiding and sharing fi_rearms to protect their territory.
Moreover, trial tes;tirnony' aonfi;med that individuals played different roles in
CBL/BFL — while some were ’fkillers” and ”shooter[s]” to keep(the gang and its
térritory protected, others were tasked with earning money for the gang by dealing
drugs. App’xat 1092-93; see also id. at 813-23'(explaining how CBL/BFL membéfs :
protected and encouraged the drug'-dealing activities at Towne Gardens).

Here, the /record indic’atesvthat Curry was aware of CBL/BFL’s partinipatidn
i.n drug trafficking, toqk actions to protect the gang and its territofy where drug
dealing anurred, and even sold drugs _nimself. We thérefore reject Curry’s

contention that the evidence was insufficient to support the Narcotics Counts.
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- We have considered Curry’s rerhéi'nmg"‘ei’rgﬁrﬁéﬁts” and find them to be
without merit. Accordingly, we AFFIRM the judgment of the district court.

FOR THE COURT:
Catherine O’'Hagan Wolfe, Clerk of Court
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UNITED STATES OF AMERICA, v. DALVON CURRY, Defendant.

UNITED STATES DISTRICT COURT FOR THE WESTERN DISTRICT OF NEW YORK
542 F. Supp. 3d 197; 2021 U.S. Dist. LEXIS 107517
17-CR-103-LJV-HKS-7
June 8, 2021, Decided
June 8, 2021, Filed

Editorial Information: Subsequent History

Reconsideration denied by United States v. Curry, 2021 U.S. Dist. LEXIS 207643, 2021 WL 4987923
(W.D.N.Y., Oct. 27, 2021)Decision reached on appeal by United States v. Curry, 2023 U.S. App. LEXIS
30910 (2d Cir. N.Y., Nov. 21, 2023)

Editorial Information: Prior History
United States v. Woods, 2019 U.S. Dist. LEXIS 193172, 2019 WL 7630758 (W.D.N.Y., Aug. 30, 2019)

Counsel {2021 U.S. Dist. LEXIS 1}For Dalvon Curry, also known as, Dale, also
known as, Dalo, Defendant (7): Kevin W. Spitler, LEAD ATTORNEY, Buffalo, NY.
For USA, Piaintiff. Paul C. Parisi, LEAD ATTORNEY, Seth T.
Molisani, U.S. Attorney's Office, Federal Centre, Buffalo, NY.
Judges: LAWRENCE J. VILARDO, UNITED STATES DISTRICT JUDGE.

Opinion

Opinion by: LAWRENCE J. VILARDO

Opinion

{542 F. Supp. 3d 200} DECISION & ORDER
INTRODUCTION

On February 24, 2020, a jury convicted the defendant, Dalven Curry, on all nine counts charged
against him in the superseding indictment: one count of racketeering conspiracy; one count of
narcotics conspiracy; one count of possession of a firearm in furtherance of a drug trafficking crime;
two counts of murder in aid of racketeering activity; two counts of discharge of a firearm in
furtherance of a crime of violence; and two counts of discharge of a firearm causing death in
furtherance of a crime of violence. See Docket Iltem 597. The convictions stemmed from Curry's
involvement in the CBL/BFL gang, including by selling drugs; the December 5, 2015 murder of
Jaquan Sullivan; and the January 1, 2017 murder of Xavier Wimes.

On April 1, 2020, Curry moved for a judgment of acquittal under Federal Rule of Criminal Procedure
29 or, in the alternative, a new trial under Federal Rule of Criminal Procedure 33. Docket Item 660.
He argues{2021 U.S. Dist. LEXIS 2} that the evidence was insufficient to convict him on all counts.
See id. On May 6, 2020, the government responded, Docket ltem 698, and on June 5, 2020, Curry
replied, Docket Item 762. After the Court heard oral argument on Curry's motions, see Docket Item
848, Curry filed two supplemental letters, Docket Items 854, 857; the government responded,

lybcases 1
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Docket Item 875; and.Curryveplied;: Docket ltem-878.- - -

< For the following reasons;zCuiny's motions for a‘judgmerit-of acquittal and for a new trial are denied.
DISCUSSION -
‘I. RULE 29 MOTION FOR. JUDGMENT OF ACQUITTAL

After a jury verdict, a defendant may challenge the suffumency of the evidence presented at trial by
moving for a judgment of acquittal under Federal Rule of Criminal Procedure 29(c)(1). Convincing a
court to set aside a verdict, howevergis {542‘ F. Supp. 3d 201} no easy task. A jury's verdict will
withstand a.Rule 29 challenge, so long. as. “any rational trier of.fact could have found the essential
elements of the crime charged beyond a reasonable doubt.” Jackson v. "Virginia, 443 U.S. 307, 319,
99 S. Ct. 2781, 61 L. Ed. 2d 560 (1979); see al$o United States v. Desena, 260 F.3d 150, 154 (2d
Cir. 2001). The court views the evidence in the light most favorable to the government, see United
States v. Coté, 544 F.3d 88, 98 (2d Cir. 2008), and draws all inferences in the government's favor,
see United States v. Puzzo, 928 F.2d 1356, 1361 (2d-Cir. 1991). And the court may not substitute its
own judgment on credibility or the weight of the evidence for what:the jury{2021 U.S. Drst LEXIS 3}
decided. Unlted States v. Autuori, 212 F:3d 105 414, (2d Cir. 2000)

_A. RICO,Conspiracy (Count 1) ..

“Count 4-charged Curry with racketeerlng conspiracy: See Docket Item 596 at 1-11. To convict a
‘defendant of racketeering conspifacy: ! the governmeht need prove only that the defendant "agreed
- With others {a) to conduct the affairs of an enterprise’(b)’ through a pattérn of racketeering." United
' States V. Applms 637 F.3d 59, 77 (2d'Cir. 2011) (mternal quotatron marks omitted). Notably, proof of
" cortspiracy ‘to-commit predicafe ‘acts is-not: reqmred 'See United States v. Persico, 832 F. 2d 705,
713 (2d Cir: 1987). In fact; the government must prove ohly thaf two racketeermg acts were, or were
intended to be, committed as part of the consplraoy -not that the defendant himself committed or
agreed.to commit any-of the.acts.. United States v. Yannotti, 541 F.3d 112, 121-122 (2d Cir, 2008).
And the government must establleh that the defendant parhcupated in.some manner in the overall
objecttve of the conspiracy. /d. . - . :

"y . e

R e ) o
AT VT I

Curry argues that the evidence:against him was insyfficient to.support his conviction on the -,
racketeering conspiracy (as well as on Counts 2 and 3 discussed below) because "the government
failed to prove [I'that [J*Ciirry ragreed 16 jom the racketeermg scheme; andthat he knowingly
engaged in the schéme withthd intent that its Gverall goals‘be effectuated.” Docket: Item 660 at 3.
Buf-ccitrary to: Curry's asserttoﬁ {2021:U.S. Dist.: LEXIS aythe government offered more than
enough evidence to'suipport-d'tational JUFOI"S conclusuon that Curry knowmgly and erIfuIIy Jomed

) CBL/BF' ‘~and through that mvolvement partlcrpated‘im a racketeermg consplracy

For example multlple W|tnesses mcludmg members.of the CBL/BFL gang.and Curry S

g|rlfr|end -identified Curg as a member of the gang: Moreoverf .Curry prominently identified himself
as a member of - CBL/BFL in: the- mu5|c videos thathe:produced and on hjs social media. The
government, also mtroduced evidence that Curry s usernames on socral media.included the initials
"th" and phrase "5gang’ -two known identifiers of CBL/BFL gang membershtp

And the gang itself was undoubtedly an'&nterprise éngaged in racketeering actrwty Many withesses
testified about drug trafficking by gang members and how other members helped to protect the
terrltory where members of.the gang,, and only members of the gang, sold drugs. The gang was -
“involved in 'turf wars wnth other qangs inand around the City of Buffalo, with shootings.that became
commonplace, eventually involving Curry hrmself Indeed, the testimony at trial related numerous
predicate acts-including drug sales, intimidation, ‘and shootmgs-that{2021 U.S. Dist. LEXIS 5}

lybcases )
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promoted the gang and about which a rational juror might-have feund.Curry conspired. .+ -

One witness-a former gang member himself-testified about the. different roles:that different members
played:

- .,:. s
14

{542 F. Supp. 3d 202} Q: Now, | want to ask you some questlons about roles wnthln the gang
Did everyone in the CBL/BFL gang have droleto play 9

A:Um-hum. Yes. - G o | § B ‘

b “ R W e Lot

" Q: And generally speakrng what were some of those roles? -
_ A:You got some people that jUS'( work You got people that sell drugs You got shooters
‘7_ 'Q Were there guys that were able to. get grrls? N
A Yes. " § B
" Q: Were there guys in the gang that were rappers? ) R ' t' .~ v s

A: Yes.Docket item 610 at 50. Based on ‘the trral testrmony, 4 rational j le’Ol' might well vhave
concluded that Curry was‘a “fapper[],*-a™shotter{],” and sométimes a drug dealér: L

The evidence demonstrated that Curry not only was a promlnent ‘memiber of CBLIBFL but that he
actively supported the gang and .benefited from his membership. Curry produced,rap music videos
that promoted CBL/BFL, threatened rival gangs, and hughlrghted the gang S access to weapons; he
_posted about weapons and made threats on socnal med-a to’ mtlmrdate rival gang members, such as
by posting online photos and videos of h|m in.rival gang territory; and{2021 U.S. Dist. LEXIS .6} he
“possessed and shared firearms wrth other gang members to help keep the gang safe. and protect its
territory. The government also mtroduced ewdence that Cum beneflted from his: par’ucrpatron in
CBL/BFL by bemg permrtted to sell maruuana |n |ts terntory e .

S !

Based on all that, a rational trier of fact-could have found that C urg knowmgly partrcrpated in a
racketeering conspiracy. Seé Jackson, ‘443 .S+ at'319; Desena, 260 F 3d at 154 Thlstourt wm
not-indeed, it cannot-second guess the jury's verdict. -

L ¢
Tt

B Charges’ Related to Narcotrt:s Consmracy (Counts 2 and Y

.:‘(ll

.........

of a drug traffrcklng cnme See Docket Item 596‘,at 11- 13 “To preve [a narcotlos] consprracy, the
government must show that the defendant agreed wrth another to.commit the offense; thathe _<;
'knowmgly engaged inthe consmracy with the. specrfrc intent to. commit the offenses that were.the
objects of the conspiracy'; and that-an. overt-act in furtherance of the. consprracy was committed.”
United States v. Monaco, 194 F. .3d 381, 386 (2d Cir. 1999) (quotrng United States v. Salameh, 152
F.3d 88, 145-46 (2d Cit. 1998)). "[T]he™ exustence of and partrcrpatron in @ conspiracy may be"

* .established through circumstantial evidence." Uriited ‘States v. Gaviria, 740 F.2d 174,-183' (2d Clr
1984) (emphasis omitted) (quoting United ‘Statés v. Sanzo; 673 F:2d 64, 69 (2d Cir. 1982))
"However, there'must be some evrdence{2021 U.S. Dist. LEXIS 7¥ from which it'can reasonably be
inferred that the person charged witn consblracy knew of the exrstence of the scheme aIIeged in the
.indictment and knowingly joined and participated in it." /d.. - .o o

To prove possession of & firearm in furtherance of a drug traff |ckmg crrme the government must
show that the defendant Used or carried & fiféarm during and in reIatron to a'drug trafflckmg crime or
* that he possessed a firéarm‘in flrtherance of a'drug trafflckrng crlme See 18 U. S.C. § 924(c)( YA);

- United States v. Lewter, 402 F. 3d 319 321 =22 (2d Cir, 2005)

NI
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< 70

For some “of the same reasr\ "° cca'essed above the government offered enough evidence at trlal to
support the j lUt’V s conwctuons on Counts i and 3 Many wrtnesses including CBL/BFL members {542
.F. Supp ad’ 203‘ and |aw enforcement testlfled ahout the gang's drug traffrcklnq The proof at trial
showed that CM was a membﬁr of CBL/BFL fhat he knew about CBL/BFL's drug trafficking; that
he he|ped to protect the gang's. temtorv |n whtch it sold drugs; and that he supported CBL/BFL's
broader efforts through social media and rap music. In fact, the j Jury heard testimony that Curg[
himself sold drugs in territory reserved for CBL/BFL members. The j jury also heard that Curry
possessed firearms, sharad firaarms with other gang members to keep themselves{2021 U.S. Drst
LEXIS 8}-and their ter.nory safe, ahd’ used firearms to promote the gang and hIS position in it

" The evldence therefore was more than suff-ctent to supoort th° ‘convictions on Counts 2 and 3. -

- A -

C. uhdrges relating to Xavier Wimes (bOU'\fS 7-9) B 'ﬁ S a0 N

Counts 7 *hrough 9 charrw* Curry. wr'h murder in atd of racketeennq achvuty, dlscharge of a f|rearm
in furtherance of a crime of violence, a'td discharge of a firearm. causing death.in furtherance of a
crime of violence. See Docket Item 596 at 16 18

As this Court instructed the jury, before C urg could be found guulty on Counts 7 through 9, the
govérriment neédad to prove that! (1) for the purposé of malntammg and i increasing his pOSItIOﬂ
_within CBL/BFL-an enterprise engaged in racketeering activity-Curry intentionally caused the death
" of Xavier Wimes, Docket item 765-af*144-45, 102 (2) that Curry knowungly used and discharged a
firearm durlng and in rélation to'that crime of vrolence id. at 154-55; and (3 ) that in domg so, Curry
caused Wimes's death "with matice aforethought id”at165-66.1 The proof at trlal was adeqUate to
find all that-bevond a reasonable.doubt. .+ . .. i gy . .

The'pioof at trial showed that on December 31! 20‘6 Cur 1 and: thes fought on’sacial’
medta{2021 U.S. Dist.’LEXIS 9} &nd, during that fight, Ciirily made. fun of Wimes's deceased
cousin, a mémber of arival gaiig."Latar that night, Wirmes attacked and mJured Curry at a New
Year's t_ve ‘party by hitting Curry ifi' the head with 4 bottle. After CBL/BFL members aftacked Wimes
“in retahauon ‘he barricaded hiingelf in-an: apan.nent and eventually jumped out a window to escape.
Meanwhtte & iellow CRY/BFL’ ‘gang member refrisv ed-a gun-and told Curry that Wimés shouild” not
‘leave the party alive. Cliry ihen took the gun any, RSP Wrmes had jumped out the window arid
‘ broken‘his leg, shot Wirnes multiple tirnes at close range Days after killing Wimes, Curg posted on
Facebook, "I put in the work. That's how | blew up."

(,urm aIgUEa that the govarninent did not sufncrentty estabhsh tiat he killed Wimes to maintain or
_ incfease his position ir (,BL/B"L Ducket Item 878-2at” ‘8 He sdys that “there’s were'no ruies or-
: -reguratrono within’ B"L/L,BL gang {ano] iiembers weife not expected to-murder or commit’ any violent
" &Cs. Ui the co;.trary, t.urry argues, t‘te’ "tnal tesumbny proved that Wrmes was klIIed because
he hrt iCurryl in the head wuh a bottle" Id AT -

Ct-rry may well b° correct that what lm'ned-atelv preceded and prec1p|tated{2021 U.S Dtst LEXIS
10} the. shootmg was thest htttmq him wrth a bottle But the qovernment still offered enough

e

to preserve his pos'ftor' in CB_/B‘:L F or example the government mtroduced ewdence that gang
members engaged in-violence: {‘54'7 F -Supp..3d 204} against rival gangs and those who "took..up”
for rival gangs; that Wimes's deceased cousin was a member of a-rival gang; and that the night *
Wimes was killed, Wimes defended his cousm bv attackmg Curg and in donng so "took up” for a
’rlvalgang e . R

. e . e
v P -
Loety b % WY

Moreover and even more to the pomt Curm was encouraged bya fellow gang member to k|ll
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Wimes because Wimes had dlsrespected and embarrassed C in front of other gang
members—somethmg that would have hurt Curry g standlng églé?-‘t_ PBecaust& of their dlspute
' mvolvmg Wimés's' cousin, Wlmes struck Curg with'a’ bottle and m]u?ef:f hird'in froht of CBL/BFL
”gang mempbers. Lettmg that pass Without' consequehce would have drrnlntshed Curg( iy the eyes of
“*his fellows. And a ratiorial juror't'h‘erefore cduld’ hiave found that Cum mtenttonatly and unlawfully
causéd'Wimes's death by shootmg him for the’ purpose of mamtalnmg ano mcreasmg{2021 U S

Drst LEXIS 11} hrs posrtlon wrthm CBL/BFL

P TRRNC IR Yh s .
The government was not. requrred to prove that marntammg or mereasrn,g Curry s standmg mx
CBL/BFL was his:sole motive.in killing. Wlmes Rather,.evidence is sufficient to show that a-:
defendant committed a violent crime "for the purpose ¢ of maintaining and increasing [his] posrtlon [in
an orgamzatfon] . if thé jury ‘tould propérly infef that thé defendant comititted his'violent crime
because he knew |t was expected of him by reason of his;membership.in the enterprise or that he
committed it in furtherance of that membershlp " Un/ted States v. Burden, 600 F.3d 204, 220 (2d.C|r

' "'2010) (citation omrtted) The’ evidende’ ‘was sufficient tb meet that standard here and therefdre -
adequate to support'the guilty Verdicts on Counts-? through 9 Co v st

. £y . A, g
L A R ¢ AN

Ny
. ‘.-,“

D. Charges relatmg to Jaquan Sulllvan (Counts 4-6)

The only issue that grves the Court fpause mvolves Counts 4 throygh 6 charglng the murder of
Jagquan Sullivan. Like Counts 7 through 9; these counts charged Curgi\yrthrmurder in-aid-of .

racketeering activity, dischargé of a furearm in furtherance of a crime of violence,,and r-jrscharge of a
firearm causing death in furtherance of a cere‘of vrolence Docket Iterm, 596. at 13- 16 What gives

C.the Court pause is Curry ] argument of self- defense j?021 u. S Dlst LEXI\» 12} N

g3

The proof at trial showed that Sullivan and his gang, the Gtiys, were'in’a‘long- stantﬁng and Violént
feud with CBL/BFL,;.that members, of CBL/BFL. were-in a so-called ‘shoot;on-sight” rivalry, with..
Suliivan and the Guys that Curry and.SulIrvan exchanged thrcats on social media-threats that..
escalated in the weeks Ieadlng up to. Sulhvan $ kllllng that, guggé went rnto rival.gang. nelghborhoods
. with weapons to assert his gang's power . and courage and fo, pfpvoke vrotence, and that Curry. -~
' ,.posted on social medra about kllhng his nvals, pred,rctzng "AL,OT Isic]; OF HQMICIDES" in. 2015 The
government also rntroduced evrdence that on the.night of Sullivan’s kzltmg, Curmwent mtq Sullryan s
” nerghborhood wrth agun; 1hat\when he saw‘Q 20’8 Sulllvan said "you boys\know what trme it is"; that
- Sullivan shot at Curry; and that Currx shat.at Sulhva mcludmg once.in i
" running away. it rn b g gtandt e

. ‘.
(S SIS PR NS aE A X

.Curry argues that he was justified;.more precisely,-he argues.that the.gyidence was, Jnsufﬁqentto
show that he was_not Justrfred in. shootmo Sulhvan Docket ltem 660 at 11 14 16 As this Court
. instructed the | jury, a person-is Justlfred in using, deadly force agamstanother under New York law2 if:

(1){2021 U.S. Dist. LEXIS 13} the person {542,F. (Supp, 3d.205) using deadly: force pelleved ‘ehat it
was necessary to defend himself or someone else from what he. beheyed to.be the use.or |mm|gent
use of such force, and a reasonable person in his same position would have believed that too; (2)

“-the person us |ng deadly forte was' ‘not thé initial aggressor of desidly- foreé; (3) the'persch usmg
deadly force could not have ‘avoided usmg deadly f6rée by: safety retreating’: and (4) the ‘deadly'force

was not the product of a conibat by agreemerit \mauthtonzed by{aw. Docket Item 795 at 146-150:
see also N.Y. PenalL:. §:35:15. Curry argués’ that-becatise he dhd Sulivan‘ehgaged'in a-guh fight,
‘and-because the evidence §tiowed that'Stillivan shot first; nd rational | le’Ol’ could have fouind‘that
Curty was not Justlfred in.defending himself. Sée Docket Item 660“at 16 R N A

[

'For several reasons Curry s argtJment is unavallmg Flrst |n Neyv York [a] justrflcatlon defense may
be negated by proof that '[t]he physical force involved is the product of a combat by agreement not
to . oL ' oy R o

. . W e e : TR L W oat e "
N Loty P RIS LS SE AL I AR

1ybcases 5 : SRR

© 2024 Matthew Bender & Company, Inc:, a member of the LexisNexis Group. All rlghts reserved.- Use:of this product is subjcct to theréstrictions
and tcrms and conditions of the Matthew Bender Master Agreement. : e :

28231055



specifically- authorized by law:". People v. Young, 33 A.D.3d 1120;-1124, 825 N.Y.S.2d 147, 151 (3d

.. -Dep't:2006) (second-alteration:in:original) (citing N.Y. Penal L. § 35.15[1][c]). A "combat by -
agreement” can be:shown: by..evidénce that the "defendant and the victim were members of 'rival

" groups that tacitly-agreed,{2021.U.:S: Dist. LEX4S 14} pursuant to an unwritten code of [] honor, that

> +there-would be mutual combat."™ /d.-(citing People v. Russell, 91-N.Y.2d 280,.288; 693 N.E.2d 193,
670 N.Y.S.2d 166 (1998)); see also People v. Rosario, 292 A.D.2d 324, 325, 740 N.Y.S.2d 23,:24
(1st Dep't 2002) (finding a combat-by-agreement jury instruction _nroper, where the evidence showed
that "shortly before the incident, [the] defendant's opponent used an expressuon constltutrng, in the
- local parlance a challenge toa gunflght") TR Tl LT . .

‘The government mtroduced enough evudence here to support the conclusron that C urry and Sulllvan
were. members of warring gangs who’ "tacutly agreed" toa. shoot on-sight nvalry Furthermore, the
Jury could have rationally found that Sulllvan S saylng you boys know what time it is" was an
) expressnon constltutlng .a challenge toa gunflght see id., or. otherwuse sngnaled the start of the
* shoot-on-sight rivalry in Wthh Curg agreed to partrclpate :

if the:jury found that Curry and Sullivan were engaged:in a shoot-on-sight nvalry or other combat by
- agreement, "[t]he fact that [Sullivan} may havefired first is irrelevant since the gun battle was illegal
+.from its inception.” See-id. Moreover,to be justified in using deadly physical force, Curry needed to
reasonably believe that such force was necessary to protect-himself or someone else. A rational
- . juror{2021 U. S. Dist. LEXIS 15} could have found that once Sullivan started running away, Curry no
" longer reasonably belleved that contmumg to shoot was necessary And Nicole Yarid, M.D., the
_ medical examiner who conducted the autopsy, testified that one of the shots Curry fired struck
SUllivan in the back and ‘exitéd Sullivan's front hip, Dockét Item 749 at 33, 26, consrstent with Curry's
shooting Sullivan as he ran away.

What is more, contrary to Curry's argument, the jury was not required to find that Sullivan shot first
andithat Curry did not start the shooting: The only eyewitness to the:murder who-testified at trial said
that (1) she heard two men on the porch where Curry was standing arguing-with a man in the street,
(2) she heard gunshots {542 F. Supp. 3d 206} that she believed came from the porch, and (3) the
man in the street then ran away. Law enforcement found five cartridge cases on the porch and only
three on the street in the path Sullivan ran, which might well be consistent with Curry's shooting
Sullivan first and Sullivan's shooting back as he ran. And because Curry was on his friend's porch
when Sullivan approached, the jury also might have concluded that Curry could have avoided using
deadly force by safely retreating,{2021 U.S. Dist. LEXIS 16} thereby negatmg self-defense. See
N.Y. Penal L. § 35.15(2)(a).

Although this issue presents a closer call than the others Curry raises, thls Court cannot say that no
rational juror could have rejected Curry's justification defense. Stated another way, a rational juror
might well have found that Curry and Sullivan-engaged in combat by agreement or that Curry was
not justified in shooting Sullivan for some other reason.

Curry also argues that the government did not offer sufficient evidence to show that Curry killed
Sullivan to increase his standing in CBL/BFL. See Docket Item 878-2 at 4. As noted above, evidence
is sufficient to show that a defendant committed a wolent crime "for the purpose of maintaining and
increasing [hlS] position [ln an organlzatlon] it the )ury could properly infer that the defendant
committed his violent crime because he knew it was expected of him by reason of his membershlp in
the enterprise or that he committed it in furtherance of that membershlp " Burden 600 F.3d at 220.
The Jury easily- could have drawn that mference here: - . o Wt . i

: For example the eVldence showed that CBL/BFL had a party to celebrate Sulllvan s death and -
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.. Curry's role in the shooting; that CBL/BFL members who.had taunted and.disrespected{2021 U.S.
Dist. LEXIS 17} Curry before Sullivan's death no longet’did-se:and:indeed respected him afterward;
and that the month after Sullivan's death Curry posted.on social:media:that:he now "Run(s] The -
Guyz," Sullivan's gang. Moreover, some of the same reasons.that the Wimes:shooting maintained or

.increased Curry's standing in CBL/BFL, -see supra, apply here tn sum, the evudence was sufficient to
support the convictions involving Sullivan's.death. - .. .« s - % W
. RULE 33 MOTION FOR ANEW TRIAL ‘, L g R ,
"Upon the defendant's motlon the court may vacate any Judgment and grant a new tnal |f the interest
of justice so requires.” Fed. R. Crim. P. 33(a). "A district court should grant a new trial motion if it is
convinced that the jury has reached a senously erroneous result or ‘that the verdlct isa miscarriage
of justice.” Un/ted States v. Landau 155 Fi3d 93, 104 (2d le 1998) (quotatuon omrtted) When
conS|denng a'motion for a new trial, a d|stnct Judge is free to  weigh the evidence himself and need
not view it in the light most favorable to the verdrct winner.’ A Id. (quotation omltted) see also Un/ted
States v. Sanchez, 969 F.2d 1409, 1413 (2d Cir. 1992) (statmg that a court also may make h
determinations as to.witness credibility). But while:courts have greater discretion under Rule 33 than
Rule 29, they still must exercise their authority under Rule 33"sparingly" and.only in "the;most{2021
U.S. Dist. LEXIS 18} extraordinary of circumstarices";-in other words; there must be a.real concérn
that an-innocent person may have been conwcted Sanchez; 969 F.2a at 1414.

The Court has no such concern here. For the reasons that thlS Court found the evrdence suffrcnent on
all nine counts, see supra it does not find Curry s Rule 33 arguments persuasrve Curg therefore is
not entitled to a new trial on {542 F Supp 3d 207} those grounds nor IS he entltled toa new tnal in
“the interest of Justuce

CONCLUSION e e : .
[For all those reasons; Curry S Rule 29 and Rule 33 motions,’ Docket lter 660, are DENIED The
. Court will set a date-for sentencing:..! AT LU oY SO I S L L ]
SO ORDERED.. ;” 7_:‘2‘ R - o
Dated: June 8, 2021, « o+ .. e st e Crh o
| Buffalo, New York'* R o . ” U . a
/s/ Lavyrence J. Vilardo . ) *; | - ‘a Lt
LAWRENCE J. VILARDO VA T
UNITED STATES BISTRICT JUDGE: ’ _j_':" i ‘ e
X ‘Footnotes ; g R
S e 2 ;

The 'Court gave the same mstructlons-substrtutlng Jaquan Suthvan for Wlmes-wnh respect to Counts
4 through'6. Docket’ Item 795 at 144—45 155 59 165-66,
2.

New York Iayv applies to the j'usttfication defense because Count 4 (Iike' Count-7).charged murder
under the New York Penal Law as the crime of violence in aid of racketeering. More specmcalty,
Count 4 charged Curry with the murder’of Jaguan Sullivan in aid of racketeering. Count 7 charged

oot e e
s -
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the same as to the
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Case 22-50, Document 133, 02/06/2024, 3608468, Page1 of 1

UNITED STATES COURT OF APPEALS
FOR THE

SECOND CIRCUIT

At a stated term of the United States Court of Appeals for the Second Circuit, held at the
Thurgood Marshall United States Courthouse, 40 Foley Square, in the City of New York, on the
6 day of February, two thousand twenty-four.

United States of America,

Appellee,
v. ORDER

| Docket No: 22-50
Dalvon Curry, AKA Dale, AKA Dalo, ocket O

Defendant - Appellant.

Appellant, Dalvon Curry, filed a petition for panel rehearing, or, in the alternative, for
rehearing en banc. The panel that determined the appeal has considered the request for panel
rehearing, and the active members of the Court have considered the request for rehearing en banc.

IT IS HEREBY ORDERED that the petition is denied.

FOR THE COURT:
Catherine O'Hagan Wolfe, Clerk




Additional material
from this filing is *
~available in the

Clerk’s Office.



