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APPENDIX A
Filed: May 23, 2024

IN THE SUPREME COURT OF THE
STATE OF OREGON

WILLIAM B. WALTON, an individual;
JAMES JEFFERSON WALTON, JR.,

an individual; and VICTORIA K. WALTON,
an individual,

Petitioners on Review,
V.

NESKOWIN REGIONAL SANITARY AUTHORITY,
Respondent on Review,
and

EVELYN A. HARRIS, Trustee of the Harris Living
Trust et al.,
Defendants.

(CC 17CV10996) (CA A168358) (SC S069004) -

On review from the Court of Appeals.*
Argued and submitted November 29, 2022.

Paul J. Sundermier, Saalfeld Griggs PC, Salem,
argued the cause for petitioners on review. Jennifer C.
Paul filed the brief. Also on the brief was Paul J.
Sundermier.

Christopher T. Griffith, Haglund Kelley LLP,
Portland, argued the cause and filed the brief for

respondent on review. Also on the brief was Joshua J.
Stellmon.
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Kathryn D. Valois, Pacific Legal Foundation, Palm
Beach Gardens, Florida, argued the cause for amicus
curiae Pacific Legal Foundation. Christina M. Martin
filed the brief.

Nicole M. Swift, Cable Huston LLP, Portland,
argued the cause and filed the brief for amici curiae
League of Oregon Cities, Association of Oregon
Counties, and Special Districts Association of Oregon.
Also on the brief were Clark 1. Balfour and Nicole
A.W. Abercrombie.

Before, Flynn, Chief Justice, and Duncan, Garrett,
DeHoog, Bushong, James, and Masih, Justices.**

DUNCAN, J.

The decision of the Court of Appeals and the
judgment of the circuit court are affirmed.

*Appeal from Tillamook County Circuit Court,
Jonathan R. Hill, Judge. A
314 Or App 124, 498 P3d 325 (2021).

**Balmer, J., retired December 31, 2022, and did
not participate in the decision of this case. Walters, dJ.,
retired December 31, 2022, participated at oral
argument, but did not participate in the decision of
this case. Nelson, J., resigned February 25, 2023, and
did not participate in the decision of this case.

DESIGNATION OF PREVAILING PARTY AND
AWARD OF COSTS

Prevailing party: Respondent on Review.
[ 1 No costs allowed.

[X] Costs allowed, payable by: Petitioners on Review.
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[ ] Costs allowed, to abide the outcome on remand,
payable by:

DUNCAN, J.

In 2017, petitioners on review (plaintiffs) filed a
complaint asserting an inverse condemnation ¢laim
against respondent on review (defendant), a local
sewer authority. An inverse condemnation claim is a
claim that a property owner can bring for “just
compensation” under ~ the state and federal
constitutions when a governmental entity or its
delegate has taken the owner’s property for public use
without instituting condemnation proceedings.

Plaintiffs alleged that defendant had installed
sewer lines on their property and that the installation
constituted a “taking” for which they were entitled to

“just compensation” under Article I, section 18, of the
Oregon Constitution, and the Fifth Amendment to the
United States Constitution.! .Defendant moved for
summary judgment, asserting that plaintiffs’ claim
was time barred because it was not brought within the
six-year limitations period established by ORS

! Article I, section 18, of the Oregon Constitution provides that
“Iplrivate property shall not be taken for public use, nor the
particular services of any man be demanded, without just
compensation; nor except in the case of the state, without such
compensation first assessed and tendered[.]” The Fifth
Amendment 'to the United States Constitution provides that
“In]o person shall * * * be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken
for public use, without just compensation” The Fifth
Amendment's Takings Clause applies to the states through the
Fourteenth Amendment. Dept. of Transportation v. Heweit
Professional Group, 321 Or 118, 131 n 7, 895 P2d 755 (1995)
- {citing Nollan v. California Coastal Comm'n, 483 US 825, 827,
107 S Ct 3141, 97 L. Ed 2d 677 (1987)).
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12.080(3), which applies to claims “for interference
with or injury to any interest of amother in real
property.” According to defendant, plaintiffs’ claim
accrued when the sewer lines were installed, which
was no later than 1995, and, therefore, the six-year
limitations period expired in 2001, sixteen years
before plaintiffs filed their complaint.

In response, plaintiffs made three arguments.
First, they argued that, because their takings claim
was based on the takings clauses of the state and
federal constitutions, it could not be subject to a
statute of limitations. Second, they argued that, even
if some types of takings -claims—specifically,
“regulatory” takings claims—can be subject to
statutes of limitations, claims like theirs—which are
“physical occupation” takings claims—cannot be.
Third, they argued that, even if “physical occupation”
takings claims can be subject to statutes of limitations
and ORS 12.080(3) applies, the point at which their
claim accrued was not when defendant installed the
sewer lines, but instead when defendant affirmatively
denied plaintiffs “just compensation,” which, they
alleged, occurred in 2014. Therefore, according to
plaintiffs, the six-year limitations period did not
expire until 2020, three years after they filed their
complaint,. '

The trial court granted defendant’s motion and
entered a judgment dismissing plaintiffs’ claim.
Plaintiffs appealed, and the Court of Appeals
affirmed. Walton v. Neskowin Regional Sanitary
Authority, 314 Or App 124, 126, 498 P3d 325 (2021).
On plaintiffs’ petition, we allowed review. For the
reasons we explain below, we hold that (1) plaintiffs’
claim is subject to the six-year limitations period
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established by ORS 12.080(3); (2) given the facts of
this case, plaintiffs’ claim accrued when defendant
installed the sewer lines; and (3) because plaintiffs did
not initiate their claim within the six-year limitations
period, it is time barred. Therefore, we affirm the
Court of Appeals’ decision and the trial court’s
judgment.
I. BACKGROUND

A. Historical Facts

When reviewing a trial court’s ruling on a motion
for summary judgment, we view the summary
judgment record in the light most favorable to the
nonmoving party, in this case, plaintiffs. Oregon Steel
Mills, Inc. v. Coopers & Lybrand, LLP, 336 Or 329,

332, 83 P3d 322,(2004). Viewed in that light, the
relevant hmtoncal facts are as follows.

Sometime before or during 1995, defendant the
Neskowin Regional Sanitary Authority, installed two
sewer lines on property that belonged to plaintiffs’
predecessor in interest, their father. According to
plaintiffs, defendant “dug a trench in [the] front yard
and installed and buried a main sewer line and a
feeder line.” Defendant did not have plaintiffs’ father'’s
permission to install the sewer lines, and it did not
make any payments to plaintiffs’ father when it
installed the lines..

Three years after the sewer lines were installed,
plaintiffs’ fatlier made an agreement with defendant
about them. According to plaintiffs’ complaint, “fo]n or
around November of 1998,” defendant told their
father that it needed an easement for the sewer lines
and their father granted defendant an easement “on
the condition that” defendant provide “a free hook-up
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to the [sewer system] when required.” But defendant
Y“never prepared an easement document” and “never
recorded an easement.”

In 2014, defendant informed plaintiffs—who, by
that time, had acquired the property from their father
—that the property’s septic system had failed and
they needed to connect to the sewer system. Plaintiffs
invoked the 1998 agreement and requested a free
connection to the sewer system. In an April 2014
letter, defendant informed plaintiffs that it was
denying their request.

B. Procedural Facts

In 2017, plaintiffs filed the complaint in this case,
asserting an inverse condemnation claim against
defendant. As explained further below, an inverse
condemnation claim is a claim that a property owner
can bring to obtain “just compensation” when a
governmental entity or its delegate has taken the
owner’s property for public use without first initiating
condemnation proceedings. Dunn v. City :of
Milwaukie, 355 Or 339, 347, 328 P3d 1261 (2014) (so
holding with respect to “just compensation” under
Article I, section 18, guarantees); United States v.
Clarke, 445 US 253, 257, 100 S Ct 1127, 63 L. Ed 2d
373 (1980) (so holding with respect to “just
compensation” under Fifth Amendment guarantees).

In their complaint, plaintiffs alleged that
defendant had installed the sewer lines on their
property “without the legal acquisition of a part of the
fee or an easement” over the property and that the
installation of the sewer lines constituted a “taking.”
Plaintiffs further alleged that defendant is a “public
sewer authority” with “statutorily delegated authority
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to use the state’s power of eminent domain to acquire
real property interests * * * pursuant to ORS
450.815(4)” and that defendant had installed the
sewer lines “for the public purpose of providing
[defendant’s] utility services.” Plaintiffs asserted
that, under Article I, section 18, and the Fifth
Amendment, they were entitled to "just
compensation," which “is, at a minimum, the value of
the * * * hook-up” to the sewer system. Regarding the
timing of their complaint, plaintiffs asserted that,
because they were making “a direct claim for
compensation under both constitutions as a per se
‘physical invasion or occupation’ * * * no state statute
or court rule can limit the time within which to bring
an action for the remedy mandated by each
constitutional provision.” In other words, plaintiffs
asserted that their claim could not be subject to a
statute of limitations.

Plaintiffs’ inverse condemnation claim was their
only claim. Although plaintiffs alleged that defendant
had made an agreement with their father for a free
connection to the sewer system and that defendant
had breached that agreement, plaintiffs did not assert
a contract or quasi-contract claim.

In its answer, defendant admitted that it is a
public sewer authority with the powers set out in ORS
450.815, that it had installed the sewer lines “on and
under property near or on Plaintiffs’ property” no later
than 1995, and that, in 2014, it had informed
plaintiffs that they needed to connect to the sewer
system because the property’s septic tank had failed.

2 ORS 450.815(4) authorizes sanitary authorities to "[a]equire by
purchase, gift; devise, condemnation proceedings, or otherwise”
real property necessary for the exercise of its powers.
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Defendant denied all the other allegations in
plaintiffs’ complaint, including the allegation that it
had entered into an agreement with plaintiffs’ father
regarding the sewer lines. Defendant raised several
affirmative defenses and counterclaims. As one
affirmative defense, defendant asserted that, to the
'extent that plaintiffs were relying on an oral
agreement between defendant and their father, the
agreement was unenforceable due to the statute of
frauds, ORS 41.580, which provides, in part, that an
agreement for the sale of an interest in real property
is void unless written and signed. As another
affirmative defense, defendant asserted that plaintiffs
had failed to file their claim within the applicable
statutory limitations period. '

Thereafter, defendant moved for summary
judgment on the ground that plaintiffs’ inverse
condemnation claim was untimely. Defendant
asserted that plaintiffs’ inverse condemnation claim
was subject to ORS 12.080(3), which establishes a six-
year limitations period for actions “for interference
with or injury to any interest of another in real
property.” For support, defendant relied on two cases
in which courts applied ORS 12.080(3) to takings
claims. The first case was Suess Builders v. City of
Beaverton, 294 Or 254, 268, 256, 656 P2d 306 (1982),
where this court applied ORS 12.080(3) to a
“regulatory” takings claim in which the plaintiffs had
alleged that the defendants had “temporarily deprived
them of the rental value of [their] property and caused
a permanent depression of its market value by
designating the major part of the property as a future
park site in the city’s comprehensive land use plan.”
The second case was The Foster Group, Inc. v. City of
Elgin, Oregon, 264 Or App 424, 441, 332 P3d 354
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(2014), where the Court of Appeals applied ORS
12.080(3) to a “physical occupation” takings claim in
which the plaintiffs had alleged that the defendant
had constructed a road that encroached on their
property.

Defendant asserted that there was no dispute
about the facts relevant to its summary judgment
motion, specifically, that plaintiffs had alleged an
inverse condemnation claim based on the installation
of the sewer lines, that the lines were installed no
later than 1995, and that plaintiffs did not file their
complaint until 2017. Defendant contended that the
six-year limitations period began to run no later than
1995 and, therefore, expired in 2001, sixteen years
before plaintiffs filed their complaint.

Plaintiffs filed a response to defendant’s sutnmary
judgment motion. They did not dispute the facts that
defendant had identified as relevant to its motion, but
they made three alternative arguments against the
motion. ' '

First, plaintiffs argued that, because takings
claims are based on constitutional provisions, they
cannot be subject to any statutory limits, including
statutory time limits. They contended that “the
legislature cannot pass statutes that contravene the
constitution, nor should the courts enforce [such]
statutes[.]”

Second, plaintiffs argued that, even if some types
of inverse condemnation claims, like the “regulatory”
takings claim in Suess Builders, are subject to ORS .
12.080(3), “physical occupation” takings claims are
not. Thus, plaintiffs contended, Suess ‘Builders was
not- controlling. ~They also drgued -that, although
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Foster involved a “physical occupation” taking, the
parties in that case did not dispute whether the six-
year limitations period under ORS 12.080(3) applied.

Third, plaintiffs argued that, even if “physical
occupation” takings claims are subject to ORS
12.080(3), the statute’s six-year limitations period
does not begin to run until “the putative condemner
refuses to pay just compensation after taking private
property for a public use.” Therefore, according to
plaintiffs, the limitations period for their claim did not
begin to run until defendant affirmatively denied
plaintiffs “just compensation” in the April 2014 letter.

After a hearing, the trial court granted defendant’s
summary judgment motion. The trial court held that
plaintiffs’ claim was subject to the six-year limitations

period established by ORS 12.080(3) and that it
accrued when the sewer lines were installed, which
was no later than 1995. Therefore, the six-year
limitations period expired in 2001, sixteen years
before plaintiffs filed their complaint in 2017. The
trial court entered a limited judgment dismissing
plaintiffs’ inverse condemnation claim.3 It later

8 Although plaintiffs’ inverse condemnation claim was their only
claim, defendant raised counterclaims. The trial court's limited
judgment dismissing plaintiffs' claim was authorized by ORCP
67B, which provides, “When more than one claim for relief is
presented in an action, whether as a claim, counterclaim, cross-
claim, or third-party claim, * * * the court may render a limited
judgment as to one or more but fewer than all of the claimsf.}”
The limited judgment resolved plaintiffs' claim and made it
possible for plaintiffs to appeal the trial court's summary
judgment ruling while the parties continued to litigate
defendant's counterclaims, which they did for a time before
agreeing to stay the proceedings pending resolution of plaintiffs'
appeal.
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entered a supplemental judgment w1th a money
award in defendant’s favor.

Plaintiffs appealed both judgments. On appeal, the
parties renewed the arguments they had made in the
trial court. The Court of Appeals affirmed on the
ground that, as the trial court had concluded,
plaintiffs’ inverse condemnation claim was time
barred. Walton, 314 Or App at 126. Plaintiffs
petitioned for review, which we allowed.

II. DISCUSSION

- We begin our discussion, in Section A, with an
overview of the relevant law: the law regarding a
governiment’s power of eminent domain; the state and
federal constitutlonal limits on that power,
specifically, Article I, section 18, and the Fifth

Amendment, which requlre a government to pay “just
compensation” for property that it takes through an
exercise of the power of eminent domain; and the
processes through which a property owner can obtain
“just compensation.” Then, in Section B, we apply that
law to address plaintiffs’ three alternative arguments
for why their inverse condemnation claim is timely.
For the reasons that we will explain, those arguments
are unavailing. Inverse condemnation claims,
including those based on “physical occupation”
takings, can be subject to statutes of limitations, and
plaintiffs’ claim is subject to ORS 12.080(3), which
establishes a six-year limitations period. That period
began to run for plaintiffs’ claim when the sewer lihes
were installed in 1995 and expired in 2001. Therefore,
plaintiffs’ 2017 complaint was untimely.




A. Relevant Law

The state and federal governments have the power
of eminent domain, which is the power to take private
property for public use without the property owner’s
consent. Dunn, 355 Or at 346; PennEast Pipeline Co.
v. New Jersey, 594 US 482, 487, 141 S Ct 2244, 210 L
Ed 2d 624 (2021) (“Eminent domain is the power of
the government to take property for public use
without the consent of the owner.”). “The power of
eminent domain requires no grant of authority for its
exercise, but instead is an inherent attribute of
sovereignty.” Dunn, 355 Or at 346; Georgiad v.
Chattanooga, 264 US 472, 480, 44 S Ct 369, 68 L. Ed
796 (1924) (“The power of eminent domain is an
attribute of sovereignty, and inheres in every
independent State.”).

The power of eminent domain is limited by the
state and federal constitutions. Article I, section 18,
and the Fifth Amendment each provide that private
property shall not be taken for public use without “just
compensation.” Dunn, 355 Or at 347; United States v.
Carmack, 329 US 230, 241-42, 67 S Ct 252, 91 L Ed
209 (1946).

This case ‘involves the physical occupation of .
property. A government can exercise its power of
eminent domain to physically take property in two
ways. Dunn, 355 Or at 347; United States v. Dow, 357
US 17, 21, 78 S Ct 1039, 2 L. Ed 1109 (1958). It can
initiate condemnation proceedings, through which the
- amount of compensation due to the owner is
determined and a court order awarding the property
to the government can be obtained, or it can physically
occupy the property without a court order. Dunn, 355
Or at 347; Dow, 357 US at 21. '
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Usually, a government exercises its eminent
domain power by 1mt1atmg condemnation proceedings
before taking property. Dunn, 355 Or at 347;
Cereghino et al v. State Highway Com., 230 Or 439,
443-44, 370 P2d 694 (1962) (‘i()rdinarily, when the
state takes private property for a public use and it
cannot agree with the owner on the value of the
property, it institutes a condemnation proceedmg in
which the amount of just compensatlon is deterinined
and a judgment therefor entered in favor of the
property owner.”); First Lutheran ‘Chisrch v. Los
Angeles County, 482 US 304, 316, 107 S Ct 2378, 96 L
Ed 24 250 (1987) (observing that “the typical taking
occurs when the government acts to condemn property
in the exercise of its: power of eminent domain”). Such
proceedings are sometimes referred to as “direct”
condemnation proceedings. Knick v. Township of
Seott, 588 US 180, 186, 139 S Ct 2162, 204 L Ed 2d
558 (2019).

In some cucums’tances a government exercises its
power of eminent domain by taking property without
initiating condemnation proceedings. Dunn, 355 Or at
347 (explaining that the power of eninent domam can
be exercised de jure or de facto). Those circuinstances
include, for example, circumstances where the
government physically occupies property ‘that it
mistakenly believes that it owns and circumstances
where the government’s actions on its own property
result in'the “destruction, restriction, or interruption
of the common and necessary use:and enjoyment” of a
neighboring property. Morrison v..Clackamas County,
141 Or 564, 568, 18 P2d 814 (1933); see, e.g.,
Cereghino, 230 Or at 443 (collection of surface water
and dirt on the plaintiff's property caused by the state
highway commission’s relocation of a highway
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constituted a taking); Morrison, 141 Or at 569 (the
plaintiffs complaint, alleging that the county’s
construction of a jetty diverted river flow onto the
plaintiffs property, causing the property’s
“destruction,” stated a cause of action for a taking).

When a government takes property without
initiating a condemnation proceeding, the property
owner can bring an inverse condemnation claim. “An
‘inverse condemnation’ claim is any claim against a
governmental agency to recover the value of property
taken by the agency although no formal exercise of the
power of eminent domain has been completed by the
taking agency.” West Linn Corporate Park v. City of
West Linn, 349 Or 58, 64, 240 P3d 29 (2010) (internal
quotation marks omitted); Knick, 588 US at 186 (an
inverse condemnation claim is a claim ““against a
governmental defendant to recover the value of
property which has been taken in fact by the
governmental defendant” (quoting Clarke, 445 US at

~ 257)). '

The term “inverse condemnation” is not a
constitutional or statutory term. Suess Builders, 294
Or at 258 n 3; Clarke, 445 US at 257. Instead, it is a
“popular” or “shorthand” description of a claim to
recover the value of property that has been taken
through an exercise of the power of eminent domain
outside of a direct condemnation proceeding.
Thornburg v. Port of Portland, 233 Or 178,180 n1, 376
P2d 100 (1963) (“Inverse condemnation is the popular
description of a cause of action against a
governmental defendant to recover the value of
property which has been taken in fact by the
governmental defendant, even though' no formal
exercise of the power of eminent domain has been
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attempted by the taking agency.”); Clarke, 445 US at
257 (The term “inverse condemnation’ appears to be
one that was coined simply as a shorthand description
of the manner in which a landowner recovers just
compensation for a taking of his property when
condemnation proceedings have not been instituted.”).

“[Ilnverse condemnation” simply describes a
proceeding. that “is the ‘inverse’ or ‘reverse’ of a
condemnation proceeding.” Clarke, 445 US at 257; see
also City of Keizer v. Lake Labish Water Control Dist.,
185 Or App 425, 429, 60 P3d 557 (2002). An inverse
condemnation claim is denominated as “inverse”
because “the taking occurs before the initiation of
condemnation proceedings, which is the inverse of the
ordinary sequence of events when a governmental
entity exercises its power of eminent domain.” City of
Keizer, 185 Or App at 429. Thus, condemnation
proceedings are brought by governmental entities
before taking property, whereas inverse condemnation
proceedings are brought by property owners after a
governmental entity has taken property. The  two
types of proceedings différ both in who initiates them
and when they are initiated.

“Actions to recover compensation for such a
governmental taking long preceded the [inverse
condemnation’] label.” Suess Builders, 294 Or at 258
n 3 (citing, e.g., Morrison, 141 Or 564); Morrison, 141
Or at 575 (holding that, where county’s construction
of a jetty diverted river water onto the plaintiffs
property, the plaintiffs complaint seeking “just
compensation” under Article I, section 18, stated a
cause of action).

A property owner can bring -an inverse
‘condémnation claim eéven if the legislature has not
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provided for such a claim. Morrison, 141 Or at 574. As

this court has observed, “[i]t is the general rule, except

where an exclusive remedy has been provided by

statute, [that] the owner of property, appropriated or

injured for a public use without just compensation

having been made, may maintain an action at law for

the damages sustained thereby.” Id. Such an action is
distinct from a tort action, from which a government

may be immune. Id. (‘We recognize the rule, * * * that

a county of the state of Oregon is not liable for

ordinary torts or for the wrongful acts or omissions of
its officers, servants, or employees unless made so by

statute or some constitutional provision. But the

present case [alleging flooding of the plaintiffs land],

we think, plainly comes within the provisions of the

constitution ordaining that private property shall not
be taken for public use without just compensation

and, therefore, the county is made liable.” (Citations

omitted.)).

An inverse condemnation claim may be brought
against “the state itself’ or “ome of. its lawfully
constituted agencies, such as a county, a school
district, the State Fish and Game Commission, or the
State Highway Department.” Tomasek v. Oregon
Highway Com’n, 196 Or 120, 147, 248 P2d 703 (1952);.
Loretto v. Teleprompter Manhattan CATV Corp., 458
US 419,432 n 9, 102 S Ct 3164, 73 L. Ed 2d 868 (1982)
(“A permanent physical occupation authotized by
state law is a taking without regard to whether the
State, or instead a party authorized by the State, is
the occupant.”).

“Successful  litigation [of an  ‘inverse

condemnation’ claim] against the governmental
agency is a factual determination that there has been




17a

a ‘taking’ and in effect forces the governmental agency
to purchase the interest taken.” Hawkins v. City of La
Grande, 315 Or 57, 67, 843 P2d 400 (1992) (quoting
Restatement (Second) of Property §8.1 comment d
(1997)). “The dispositive issue, then, in an inverse
condemnation claim is whether property was taken,
in fact, by the government even though no formal
eminent domain proceedings were initiated.” Dept. of
Transportation v. Hewett Professional Group, 321 Or
118, 131, 895 P2d 755 (1995) (italics omitted).

There is no unitary test for what constitutes a
“taking” of property under either Article I, section 18,
or the Fifth Amendment. Durin, 355 Or at 348-49.
Because of the “nearly infinite variety of ways in
which government actionis or regulations can affect
property interests,” there is “no mhagic formula” that
“endbles a court to judge, in every case, whether a
given government interferéence with property is a
taking.” Arkansas Game and Fish Comm’n v. United
States, 568 US 23, 31, 133 S Ct 511, 184 L Ed 2d 417
(2012). But all takings of property involve the
appropriation of the property without the consent of
the owner. Dunn, 355 Or at 346; PennEast Pzpelme
Co., 594 US at 487. :

Although there is no unitary test for what
constitutes a taking, both this court and the United
States Supreme Court have drawn some bright lines.
This court has “consistently found a taking when
goverrimerit has intentionally authorized a physical
occupation of private property that substantially has
interfered with the owner’s rights of exclusive
possession and use.” Dunn, 355 Or at 348 (so stating
regarding Article . .gection .18). Similarly, the
Suprenie Court has ruled that “a permanent physical
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occupation of property authorized by the government
is a taking.” Arkansas Game and Fish Comm’n, 568
US at 31 (so ruling regarding the Fifth Amendment).
Thus, “[i}f the nature of the governmental intrusion
amounts to a ‘permanent physical occupation of
property,’ the inquiry ends, regardless of ‘whether the
action achieves an important public benefit or has
only minimal economic impact on the owner.” GTE
Northwest, Inc. v. Public Utility Commisston, 321 Or
458, 469, 900 P2d 495 (1995) (quoting Loretto,458 US
at 434-35 (so ruling under the Fifth Amendment)); see,
e.g., Loretto, 468 US at 438 (holding that television
company’s installation of cable lines on the plaintiff's
apartment building constituted a taking).4

A government can acquire private property for
public use without “taking” the property, that is,
without appropriating the property without the
consent of the owner. For example, a government can
negotiate with a property owner to purchase property,
in which case the government has not “taken” the
property because it has acquired the property with the
owner’s consent. Woodward Lbr. Co. v. Un. Comp.
Com., 173 Or 333, 338, 145 P2d 477 (1944) (holding
that where property owner and federal government

4 As explained, a permanent physical occupation of private
property is a taking. The Court of Appeals has had the
opportunity to apply that rule to the installation of sewer lines.
See Courter v. City of Portland,286 Or App 39, 48, 398 P3d 936
(2017) (stating that “if the city's pipes are occupying plaintiffs’
property” outside the scope of the city's easement, "there has
been a taking" for the purposes of Article I, section 18); Ferguson
v. City of Mill City, 120 Or App 210, 214-15, 852 P2d 205 (1993)
(holding that ordinance that required city property owners to
grant city an easement for sewer lines and tanks was a taking
for the purposes of Article I, section 18).
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agreed upon purchase price and sale of property after
the government threatened to exercise its power of
eminent domain, the property was acquired by
“purchase” and not by “eminent domain”); see also In
re Estate of Moore, 190 Or 63, 67, 223 P2d 393 (1950)
(rejecting argument that Article I, section 18,
precludes the government’s receipt of property by will
or gift because Article I, section 18, applies only “to a
‘taking’ under the power of eminent domain, and has
nothing whatever to do with taking of title to real
property by devise”); Janowsky v. U.S., 23 Cl Ct 706,
712-13 (1991), revd and. vac'd in part on other
grounds, 989 F2d 1203 (Fed Cir 1993) (collecting cases
and observing that “when a citizen delivers property
to the government pursuant to an agreement, an
inverse condemnation claim does not arise sunply
because the government does not pay; the property

owner's consent to the arfangement vitidtes a claim
that the government took the property for public use
within the meaning of the Flfth Amendment”); see,
e.g., id. at 711-12 (propérty owners’ allegations that
FBI breached an implied-in-fact contract to
compensate owners for use of their property durmg an
undercover investigation failed to state a claim for
inverse condemnation because owners had freely
agreed to allow the FBI to use their property; property
owners’ claim was contractual in nature). Thus, not
all government acquisitions of property for a public
use result from an exercise -of the government’s
eminent domain power. Consequently, not all
government acquisitions of property for a public use
are subject to Article I, section 18, and the Fifth
Amendment. To prevail on a takings.claim, a plaintiff
must show- that their property was “taken,” that is,
that their property was appropriated for a public
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purpose through the exercise of eminent domain
authority.

B. Responses to Plaintiffs’ Arguments

In this case, plaintiffs brought an - inverse
condemnation claim, and the issue on review is
whether their claim is time barred. As mentioned,
plaintiffs have made three alternative arguments
regarding that issue: (1) inverse condemnation claims
cannot be subject to statutes of limitations; (2) even if
some types of inverse condemnation claims, like the
“regulatory” takings claim at issue in Suess Builders,
can be subject to statutes of limitations, “physical
occupation” takings claims cannot; and (3) even if
“physical occupation” takings claims can be subject to
statutes of limitations and the six-year limitations
period established by ORS 12.080(3) applies to them,
the period does not begin until “the putative
condemner refuses to pay just compensation after
taking private property for a public use.” We address
those arguments in turn.’

1. Whether inverse condemnatwn claims can be
subject to statutes of limitations

Plaintiff’ first argument is that inverse
condemnation claims cannot be subject to statutes of -
limitations because they are constitutional claims.

8 As recounted, in the trial court and Court of Appeals, plaintiffs
made three arguments. We allowed review to address plaintiffs’
third argument, relating to when an inverse condemnation claim
accrues. However, because plaintiff three arguments are
related and were fully litigated below, we address all three of
them. See ORAP 9.20(2) (providing that the Oregon Supreme
Court may consider issues that were before the Court of

Appeals).
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That argument is unavailing for three reasons: (1)
both this court and the Supreme Court have already
subjected takings claims to statutes of limitations; (2)
Article I, section 18, is based on the Constitution’s
‘Takinigs Clause and, prior to the adoption of the
Oregon Indiana Constitution, the Indiana Supreme
Court had held that that clause could be subject to
statutory requirements; and (3) this court has long
held that Article I, section 18, claims can be subject to
statutory limits. '

First, plaintiffs’ argument that, because state ‘and
federal takings claims are based on constitutional
provisions, they cannot be subject to statutes of

limitations, is at odds with decisions by this court and
" the Supreme Court. As mentioned, in Suess Builders,
this court held that the six-year limitations period
established by ORS 12. 080(3) apphed to a takmgs
claim. Suess Builders, 294 Or at 268. Slmﬂarly in
United States v. Dickinson, 331 US 745, 747, 67 S Ct
1382, 91 L Ed 1789 (1947), the Supreme Court applied
a six-year limitations period to the plaintiffs federal
takings claim. See 28 USC § 1491(a)(1) (Court of
Federal Claims has jurisdiction.to “render judgment
upon any claim against the United States founded
either upon the Constitution” or any federal law, or
for contract damages “in cases not sounding in tort”);
Knick, 588 US at 189 (observing that 28 USC section
1491(a)(1) “provides the standard procedure” for
bnngmg Fifth Amendment takings claims against the
federal government); 28 USC § 2501 (claims brought
under 28 USC section 1491(a)(1) are “barred unless
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the petition thereon is filed within six years after such
claim first accrues”).6

Second, as to Article I, section 18, plaintiffs’
argument is contradicted by a case decided by the
Indiana Supreme Court, which construed the Takings
Clause of the Indiana Constitution of 1851, on which
Article I, section 18, was based: New Albany & S.R.
Co. v. Connelly, 7 Ind 32 (1855), overruled in part on
other grounds by Graham v. Columbus & 1.C. Ry. Co.,
27 Ind 260 (1866). Because New Albany was decided
before the adoption of the Oregon Constitution, it
informs our construction of Article I, section 18.
Putnam v. Douglas Co., 6 Or 328, 331 (1877),
overruled in part on other grounds by State Highway
Com. v. Bailey et al, 212 Or 261, 319 P2d 906 (1957)
(“The provisions contained in our constitution and
statute in relation to the taking of private property for
public use appear to have been taken from the Indiana
Constitution and statute; and, having adopted them
after they had been judicially construed by the courts

6 We note that Congress has imposed statutes of limitations on
other constitutional rights. See 28 USC § 2244(d)(1) (“A 1-year
period of limitation shall apply to an application for writ of
habeas corpus by a person in custody pursuant to the judgment
of a State court.”); 28 USC § 2255(f) (“A l-year period of
limitation shall apply” to a motion to vacate, set aside, or correct
a federal sentence by a person in federal custody.). The Oregon
State Legislature has done the same. See ORS 147.515(1) ("A
victim who wishes to allege a violation of a right granted to the
victim in a criminal proceeding by Article I, section 42 or 43, of
the Oregon Constitution, shall inform the court within 30 days
of the date the victim knew or reasonably should have known of
the facts supporting the allegation.”).
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of that state, it must be presumed that we adopted .
along with them the construction of those courts.”).”

In New Albany, the Indiana Supreme Court held -
that a statute that prescribed procedures for bringing
a claim for “just. compensation” under the Indiana
Constitution was enforceable, stating that “where the
statute pointed out a special constitutional mode for
the assessment of damages, in cases like the present,
none but that mode could be adopted to recover them.”

7 Ind at 35. In doing so, the Indiana Supreme Court

7 Indiana decisions that predate the adeption of Oregon's
constitutional Takings Clause are relevant to our analysis
because Article I, section 18—formerly Article I, section 19,
under the Oregon Constitution of 1857—was derived from
‘Article I, section 21, of the Indidna Constitution of 1851. Claudia
Burton & Andrew Grade, A Legislative History of the Oregon
Constitution of 1857—Part.I (Articles 1 & IT), 37 Willamette L
Rev 469, 486 (2001). Compare Or .Const, Art 1, § 19 (1857)
(“Private property shall not be taken for public use, nor the
particular services of any man be demanded without just
compensation; nor éxcept in case of the State, without such
compensation first assessed and tendered.”), with Ind Const, Art
I, § 21 (1851) (“No man’s particular services shall be demanded
without just compensation. No man’s property shall be taken by
law without just compensation; nor, except in case of the State,
without such compensation first assessed and tendered.”)

Article I, section 21, of the Indiana Constitution of 1851 was,
in turn, an amended version of the takings provision contained
in the Indiana Constitution of 1816. See Ind Const, Art I, § 7
(1816) (“[N]o man's particular services shall be demanded, or
property taken, or applied to public use, without the consent of
his representatives or- without just compensation being made
therefor.”); see also State v. Cookman, 324 Or 19, 28, 920 P2d
1086 (1996) (relymg on an Indiana Supreme Court decision
construing the meaning of-a clause in the Indiana Constitution
of 1816 to inform the meamng of thegparallel clause inthe Oregon
Constitution-of 1857). -
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relied on Null v. White Water Valley Canal Co., 4 Ind
431 (1853), in which it had held that a property
owner’s claim for compensation under the Indiana
Constitution of 1816 was time barred because it was
not brought within a statutorily prescribed two-year
limitations period. New Albany, 7 Ind at 35 (citing
Null, 4 Ind 431).

In Null, the court held that the legislature “had
power to enact” the statute of limitations and
commented that “two years is a reasonable time for
asserting a claim for damages [and] a party is not
necessarily entitled to any more.” 4 Ind at 435.
Applying that conclusion, the court held that, if a
claim “is not asserted in that time, it shall be
disregarded.” Id. at 435. :

Thus, New Albany contradicts plaintiffs’ argument
that the legislature cannot impose statutory
requirements—like limitations periods—on
constitutional claims for “just compensation” under
Article I, section 18. It shows that, prior to the
adoption of the Oregon Constitution, the Indiana
Supreme Court had held that the Indiana
Constitution’s Takings Clause on which the Oregon
Constitution’s Taking Clause was based could be
subject to statutory requirements. New Albany, 7 Ind
at 35; see also Null, 4 Ind at 435 (so holding under the
Indiana Constitution of 1816); Nelson v. Fleming, 56
Ind 310, 321 (1877) (“[W}here a party whose land had
been appropriated to the [state] failed to file his
application for damages within the time thus limited, -
he must be regarded as having waived.any claim for
damages, and that upon the lapse of the time limited,
no such claim for damages having been filed, the title
to the land appropriated vested in the State as
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thoroughly and completely as if damages had been
assessed and paid.”).8

Third, also as to Article I, section 18, plaintiffs’
argument that the legislature may not impose
 statutory requirements on constitutional takings
claims is contrary to our cases holding that property
owners seeking compensation under Article I, section
18, must comply with statutes that prescribe the
processes for obtaining such compensation. Kendall v.
Post, 8 Or 141 (1879), is illustrative. In Kendall, a
property owner sought compensation for rocks and
stone that a county road supervisor had taken from
the owner’s land. Id. at 143-44. The road-supervisor
was authorized by statute to take private property for
road building and repair. General Laws of Oregon,
Crim Code, ch L, § 28, p 728 (Deady & Lane 1843-
1872). If the road supervisor took a person ] property,
the person could seek compensation thtough a process
prescribed by a statute, specifically, by making a
written complamt “to the county court, at any regular
meeting within six months after the cause of such
complaint shall exist.” Kendall, 8 Or at 145 (quoting
General Laws of Oregon, Crim Code, ch L, §29,p 729
(Deady & Lane 1843-1872)). The property owner
argued that the statute was unconstitutional bécause
it did not provide for a jury trial regarding the amount
of compensation. Id. at 146. This court rejected that
argument, distinguishing between claims for
compensation under Article I, section 18, and civil

8 Because Nelson was decided after the adoption of the Oregon
Constitution, it is not evidence of the Oregon diafters’ intent
regarding Article I, section 18; but it confirms our understanding
of New:Albany and Null, which are relevant-to the Oregon
drafters’ intent. '
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claims, to which the Article I, section 17, right to a
jury trial applies. Id. at 146. Regarding claims for
compensation under Article I, section 18, this court
held that, “in the absence of special provision in the
organic law, giving the right to have a jury assess the
damages, it is competent for the legislature to provide
for assessments by any other just mode,” and that, if
the property owner “felt aggrieved by the acts of the
supervisor, he should have applied to the county
court, composed of the county judge and the county
commissioners, while transacting the county
business.” Id. (internal quotation marks omitted); see
also Branson v. Gee, 25 Or 462, 466-68, 36 P 527
(1894) (holding that, under Article I, section 18, the
state could appropriate private property for public use
“without compensation first assessed and tendered,
but it must make provision by which the party whose
property has been seized can obtain just compensation
for it” and that property owner had to comply with
statutory procedures for seeking compensation); id. at
467 (holding that statutory procedures did not violate
federal Due Process Clause, even though the property
owner bore the burden of initiating them); Cherry v.
Lane County, 256 Or 487, 489, 36 P 531 (1894)
(following Branson and holding that property owner
aggrieved by exercise of eminent domain had to
submit their claim to the circuit court as required by
statute). Thus, this court has long held that claims for
compensation under Article I, section 18, may be
subject to statutory requirements.?

9 In arguing otherwise, plaintiffs rely on Morrison and Tomasek,
but those cases are not on point. They did not involve whether
the state may impose procedural requirements on takings
claims. In Morrison, this court held that, although a county may
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2. Whether “physical occupation” takings claims
can be subject to statutes of limitations

Plaintiffs’ second argument is that, even if some
types of takings claims—Ilike the “regulatory” takings
claim in Suess Butlders—can be subject to a statute of
limitations, “physical occupation” takings claims
cannot. Plaintiffs are correct that Suess Builders
addressed a “regulatory” takings claim; the issue was
whether the defendants had taken the plamtlffs
property by designating part of it as the site of a
future park. Plaintiffs are also correct that, under the
law, “physical occupation” takings and “regulatory”
takings are treated differently in. some ways. For
example, what a plain'tiﬂ' must show to establish a
“physical occupation” taking differs from what must
be shown in a “regulatory’ takings case. See Hall v. -
Dept. of Transportatwn 355 Or 503, 511-12, 326 P3d
1165 (2014) (observing that under Article I, séction
18, a “physical occupation” taking results “when a
governmental actor phys1cally occupies pnvate
property or mvades a private property right i n a way
that substantially interferes with the owner’s use and
enjoyment of the property, thereby reducing its
value,” and that a “regulatory” tak:mg can result when
(1) a government reg'ulatmn “restricts a property
owner’s right of possession, enjoyment, and use,” and
that, as a result, “the property retains no economically

be immune from tort liability, Article I, section 18, requires it to
pay “just compensation” for property taken in an exercise of
eminent domain. 141 Or at 574. In Tomasek, this court held that
a property owner’s constitutional right to “just compensation”
does not depend on whether the state has failed or refused to
institute -direct condemnation. proceedings; a property-owner
may bring an inverse condemndtion-claim. 196 Or at 147,
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viable or substantial beneficial use”; or (2) a
government zoning or planning action reduces the
property’s value, and the property owner “is
precluded from all economically feasible private uses
pending eventual taking for public use,” or “the
designation results in such governmental intrusion as
to inflict virtually irreversible damage.” (quoting
Fifth Avenue Corp. v. Washington Co., 282 Or 591,
614, 581 P2d 50 (1978))); Tahoe-Sierra Preservation
Council, Inc. v. Tahoe Regional Planning Agency, 535
US 302, 322-23, 122 S Ct 1465, 152 L Ed 2d 517 (2002)
(observing that, under the Fifth Amendment, whether
the government’s physical occupation constitutes a
taking “involves the straightforward application of per
se rules,” but whether the government’s regulation
constitutes a taking “necessarily entails complex
factual assessments of the purposes and economic
effects” (quoting Yee v. Escondido, 503 US 519, 523,
112 S Ct 1522, 118 L. Ed 2d 153 (1992)). But plaintiffs
are incorrect that “physical occupation” takings
claims cannot be subject to statutes of limitations.

As noted, the Supreme Court has applied statutes
of limitations to “physical occupation” takings claims.
Dickinson, 331 US as 747.

As for Article 1, section 18, as just d1$cussed prior
to the adoption of the Oregon Constitution, the
Indiana Supreme Court held that claims for “just
compensation” could be subject to statutory
requirements, including statutes of limitations. Those
cases involved physical occupation and appropriation
of private property for public use. In New Albany, the
alleged taking was the construction of a railroad on
the claimant’s property, and, in Null, the alleged
taking involved the construction of a canal through
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the plaintiffs property and the diversion of the
plaintiffs’ water. New Albany, 7 Ind at 33; Null, 4 Ind
at 432. Thus, prior to the adoption of the Oregon
Constitution, the Indiana Supreme Court applied
statutory requirements to “physical occupation”
takings claims.

Similarly, the Oregon cases in which this court
held that the plaintiffs had to comply with statutory
requirements when seeking “ust compensation”
under Article I, section 18, include cases involving the
physical appropriation of property. Kendall involved
the removal of gravel and dirt from the plaintiffs
-property for road construction and repair, as ‘did
Branson and Cherry. Kendall, 8 Or at 143; Branson,
25 Or at 462; Cherry, 25 Or at 488. In those cases,
property was literally taken by the government, and
this court held that the property ownérs had to comply
“with the statutory = procedures for seeking
compensation. P _ '

In light of Dickinson, and the Indiana and Oregon
cases upholding the application of -statutory
requirements on takings claims involving the physical
occupation and appropriation of property, we reject
plaintiffsS’ argument that such claims cannot be
subject to statutes of limitations. Consequently, we
conclude that ORS 12.080(3) applies to “physical
occupation” takings claims.

3. Whether the limitations period on a takings
claim does not begin to run until a government
entity refuses or ignores a request for
compensation ‘
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Plaintiffs’ third argument is that, even if takings
claims based on the physical occupation of property
can be subject to a statute of limitations, the
limitations period does not begin to run “until the
entity with the power of eminent domain refuses to
pay or ignores a demand for compensation for what it
took.”

A limitations period begins to run when a claim
accrues. ORS 12.010 (requiring actions to be
commenced within limitations periods “after the
cause of action shall have accrued”). Under Oregon
law, the general rule is that a claim accrues when a
plaintiff “has a right to sue on it.” Duyck v. Tualatin
Valley Irrigation Dist., 304 Or 151, 161, 742 P2d 1176
(1987). That is, a claim accrues when all the facts
necessary to prove the claim exist. U.S. Natl Bank v.
Davies, 274 Or 663, 666-67, 548 P2d 966 (quoting
Michael Franks, Limitation of Actions 11 (1959)).
Similarly, under federal law, a claim accrues when a
plaintiff has “a complete and present cause of action,”
meaning that “the plaintiff can file suit and obtain
relief.” Bay Area Laundry and Dry Cleaning Pension
Trust Fund v. Ferbar Corp. of Cal., 522 US 192, 201,
118 S Ct 542, 139 L Ed 2d 553 (1997) (internal
quotation marks omitted).10 As we will explain, under
both the state and federal constitutions, a property
owner may bring a “physical occupation” takings
claim when the physical occupation occurs. However,

10 In addition to the general rule, there is a discovery accrual
rule, which applies to some claims. As discussed later in this
opinion, we need not decide whether plaintiffs' inverse
condemnation claim is subject to a discovery accrual rule. See ___
Orat__ n 11 (slip op at 29 n 11). '
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the reasons why an owner may bring such a claim at
that point differ under state and federal law. -

Under the Oregon Constitution, a property owner
has a right to “just compensation,” but not necessarily
at the time that their property is taken. Again, Article
I, section 18, provides, “[p]rivate property shall not be
taken for public use, nor the particular services of any
man be demanded, without just compensation; nor
except in the case of the state, -without such
compensation first assessed and tendered[.]” Thus,
Article I, section 18, does not require the state to pay
for property before taking it for a public use. Instead,
as this court has explained, the state may appropriate
property “without compensation being. first assessed
and tendered, but it must make provision by which
the party whose property has been seized: can-obtain
just compensation for it.” Branson, 25 Or at 466; see
also Tomasek, 196 Or at 147 (“[T]he assessment and
tender of just compensation is not a condition
precedent to a taking. The taking may occur and the
amount of compensation be determined and paid
later.”); Branson, 25 Or at 467 (holding that statutes
that @éstablished procedure for compensation after
taking did not violate Article I, section 18, because the
state “is not bound to make or tender compensation
before [the] actual appropriation f[of private
propertyl],” and the provisions of the statutes “afford{]
an opportunity for the party aggrieved, whose
property has been taken by the [state], to propound
his claim for compensation”).

The state can delegate its eminent domain
authority to other governmental entities, and when it
does, its: delegates are also allowed to take property
for public use- without- - first  -paying: “ust




32a

compensation.” Baker County v. Benson, 40 Or 207,
215, 66 P 815 (1901) (“When the property is taken
directly by the state, or by any municipal corporation
by state authority, it has been repeatedly held not to
be essential to the validity of a law for the exercise of
the right of eminent domain that it should provide for
making  compensation  before the  actual
appropriation.” (Internal quotation marks omitted.)).

An Article I, section 18, claim for “just
compensation” from the state or other governmental
entity is best understood as an assertion of a
constitutional entitlement. An owner can bring such a
claim as soon as their property is taken. As discussed
above, the physical occupation of an owner’s property
constitutes a taking. The physical occupation triggers
the entitlement to “just compensation” and provides
the basis for a takings claim.

Plaintiffs argue that, before a property owner can
bring a takings claim, the owner must request
compensation and be denied. We find no legal support
for that argument. The Indiana and Oregon cases that
we have discussed indicate that, when an owner’s
property is taken, the owner can seek compensation.
We see no reason why, as plaintiffs would have it, a
property owner should be required to request
compensation and be denied before being able to bring
a takings claim to obtain that same compensation. .

Plaintiffs appear to suggest that, because Article I,
section 18, allows the state and other governmental
entities to take property before paying “just
compensation,” a taking is not adverse to a property
owner’s interests until the owner requests and is
denied compensation. That is incorrect. A “physical
occupation” taking, like the one alleged here, is a
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substantial interference with an owner’s “rights of
exclusive possession and use.” Dunn, 355 Or at 348;
Hall, 355 Or at 511 (explaining that “a de facto taking
results when a governmental actor physically
occupies private property or invades a private
property right in a way that substantially interferes
with the owner’s use and enjoyment of the property,
thereby reducing its value”); Tahoe-Sierra, 535 US at
322-23 (explaining that a “categorical taking” results
“[wlhen the government physically takes possession of -
an intérest in property for some public purpose”). It is
necessarily adverse. Therefore, we conclude that a
property owner can bring a takings claim as soon as
the state or other governmental entity physically
occupies the owner’s property.!1

U Tt is possible that accrual of a “physical occupation” takings
claim could be subject to a “discovery rule.” Generally speaking,
under a “discovery rule,” a cause of action does not accrue “until
the claim has been discovered or, in the exercise of reasonable
care, should have been discovered.” FDIC v. Smith, 328 Or 420,
428, 980 P2d 141 (1999). But we need not determine whether a
“physical occupation” takings claim is subject to a discovery rule
because, in this case, there is no dispute that plaintiffs’ father
was aware of, or had reason to be aware of, the installation of the
sewer lines by 1995.

Moreover, even if there was a dispute about whether
plaintiffs’ father was aware of, or had reason to be aware of, the
installation of the sewer lines in 1995, plaintiffs themselves
allege that their father entered into an agreement with
defendants in1998; and that allegation shows that their father
knew about the lines by 1998. So, even assuming a discovery rule
applies and that plaintiffs’ father did not know, or have reason
to know, of the sewer lines in 1995, plaintiffs’ claim would have
-accrued in 1998, and the statute of limitations would have run
by 2004, thirteen years before plaintiffs filed théir claim. -

’
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We reach the same conclusion regarding takings
claims under the Fifth Amendment, but for a different
reason. Unlike Article I, section 18, the Fifth
Amendment does not expressly provide that a
government may take property before paying for it.
And, in Knick, the Supreme Court recently held that,
“because a taking without compensation violates the
self-executing Fifth Amendment at the time of the
taking, the property owner can bring a federal suit a?
that time” 588 US at 194 (emphasis added).
Therefore, a property owner can bring a takings claim
alleging a violation of the Fifth Amendment “as soon
as the government takes [the property owner’s]
property without paying for it.” Id. at 190.

Plaintiffs make two arguments against that
conclusion. The first is based on a sentence in Knick,
and the second is based on a subsequent Supreme
Court case: Cedar Point Nursery v. Hassid, 549 US
139, 141 S Ct 2063, 210 L. Ed 369 (2021) We address
each of those afguments in turn.

First, plaintiffs point to a sentence in Knick in
which the Court stated that its holding did not “as a
practical matter mean that government action or
regulation may not proceed in the absence of
contemporaneous compensation.” 588 US at 202. The
Court made that statement in response to a concern
that its interpretation of the federal Takings Clause
would prevent governments from taking necessary
actions because property owners would be sble to
enjoin those actions. Id. at 201-02. In that context, the
Court opined that, because “just compensation”
remedies are generally available to property owners,
there is, in most cases, “no basis to enjoin the
government’s action effecting a taking.” Id. at 201.
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Therefore, the Court continued, as long as post-taking
compensation is available, prospectively preventing
the government from committing the violation in the
first place is unwarranted. Id. at 202.

Contrary to plaintiffsargument, the Court did not
suggest that the reason the government may proceed
with an uncompensated takmg is because the
availability of post-taking compensation prevents the
taking from being tinconstitutional; that is, it did not
suggest that an' uncompensated taking is nét a
constitutional violati('m unless and until post-taking
compensation is denied. To the comtrary, the Court
explained that, “ [g]lVen the availability of post-taking
compensation, barrmg the government from acting
will ordinarily not be appropriate.” Id. at 202. “But
that is because * * such a procedure is a remedy for
a taking that vmlated the Constitution, not because
the avazlabthty of the procedure somehow prevented
_the violation from occurring in the ﬁrst place.” Id. at
201 (emphasis added). To be clear, the Court stated,
irrespective of the remedles available, “the violation is
complete at the time of the taking,” and “a property
owner may bring a Fifth Amendment claim * * * at
that time.” Id. at 202. Thus, Knick does not support
plaintiffs’ posmon that a federal takings ¢laim
includes as an element a denial of requested
compensatmn

Plaintiffs’ second argument is based on. Cedar
Point. Nursery, which was decided two years after
Knick. But, as we will explain, Cedar Point Nursery
~ did not involve a question of when a property owner

can bring a federal takings claim, and it did not cite
Knick, much less address chk s holdmg regarding

e

when, a property ewner may bring a such a claim.
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Moreover, unlike plaintiffs here, the petitioners in
Cedar Point Nursery were not seeking compensation,
they were seeking declaratory and injunctive relief
from future entries onto their property.

In Cedar Point Nursery, a California regulation
that took effect in 1975 required agricultural
employers to permit union organizers onto their
property “for up to three hours per day, 120 days per
year.” 594 US at 143; see id. at 166 (Breyer, J.,
dissenting) (noting that the access regulation was
enacted in 1975). In 2015, union organizers entered
one petitioner’s property under that regulation. Cedar
Point Nursery, 594 US at 144-45. The wunion
organizers also attempted to enter the other
petitioner’s property, but that petitioner blocked them
from entering. Id. at 145. Believing that the union
organizers would attempt to enter their properties
again, the petitioners filed a claim against the
California Agricultural Labor Board for declaratory
and injunctive relief to prohibit the enforcement of the
regulation against them, arguing that the access
regulation effected a per se physical taking that
violated the Fifth Amendment to the United States
Constitution. Id. On review, the Court held that the
access regulation effected a per se physical taking,
reasoning that “[wlhenever a regulation results in a
physical appropriation of property, a per se taking has
occurred.” Id. at 149.

Plaintiffs point out that the access regulation that
effected the taking in Cedar Point Nursery was
enacted in 1975, but that the petitioners did not
initiate their takings claim until 2015 upon the union
workers’ actual and attempted invasions pursuant to
that regulation. That gap, plaintiffs reason,
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demonstrates that the petitioners’ takings claim in
that case could not have accrued at the time of the
“taking” in 1975, because by 2015, a claim that
accrued in 1975 would have been time barred. Thus,
they maintain, Cedar Point Nursery demonstrates
that “it was not the taking of the right to exclude that
violated the Fifth Amendment—it was the non-
payment of just compensation” that violated the Fifth
Amendment and gave rise to an actionable takings
claim in that case. (EmphaSlS in original.) -

Contrary to plaintiffs’ assertion, Cedar Pomt
Nursery does not indicate that Knick is no longer good
law. Cedar Point Nursery did not involve the issue
whether the petitioners’ claim in that case was time
barred. As mentioned, the Cedar Point Nursery Court
did not cite Knick or address Knick’s holding about

when a takings claim is actionable. Moreover, Cedar
Point Nursery did not involve a claim for “just
compensation” based on past interference with the
petitioners’ property rights; instead, it involved claims
for declaratory and injunctive relief. Plaintiffs seek a
rule that a claim for “just compensation” does not
accrue unless and until the governmerit refuses
compensation. Nothing in Cedar Point Nursery
indicates that the Court considered such a rule,
Indeed, it does not appear that the petitioners in
Cedar Point Nursery themselves complied with such a
rule because there is no indication that the petitioners
were denied any requested relief before they brought
their takings claim in federal court. For all those
reasons, we conclude that Cedar Point Nursery did not
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alter the Knick Court’s holding regarding when a
federal takings claim is actionable.12

C. Application of the Statute of Limitations to

Plaintiffs’ Claim

Having concluded that takings claims under
Article I, section 18, and the Fifth Amendment can be
subject to statutes of limitations and that “physical
occupation” takings claims can accrue when the
physical occupation occurs, we apply those
conclusions to the facts of this case. As recounted
above, the summary judgment record, viewed in the
light most favorable to plaintiffs, establishes that
defendant installed the sewer lines by 1995 and that
it did so for a public purpose and without the consent
of plaintiffs’ father, who owned the property at the
time. Based on those facts, plaintiffs’ father could
have brought an inverse condemnation claim by 1995.
Therefore, plaintiffs’ claim accrued, and the six-year
statute of limitations began running, in 1995. Because
that period expired in 2001, plaintiffs’ 2017 claim is
time barred.

—

12 That conclusion is supported by numerous federal court
decisions issued since Cedar Point Nursery that have continued
to apply Knick as good law. See, e.g., St. Maron Properties, L.L.C.
v.. City of Houston, 78 F4th 754, 762 (5th Cir 2023); Fox v.
Saginaw County, Michigan, 67 F4th 284, 290 (6th Cir 2023);
Beaver Street Investments v. Summit County, Ohio, 65 F4th 822,
826-27 (6th Cir 2023); Kreuziger v. Milwaukee County,
Wisconsin, 60 F4th 391, 394 (7th Cir 2023); Bruce v. Ogden City
Corp., 640 F Supp 34 1150, 1161 (D Utah 2022), affd, No. 22-
4114, 2023 WL 8300363 (10th Cir Decl, 2023); Knight v.
Richardson Bay Regional Agency, 637 F Supp 3d 789, 798-99 (ND
Cal 2022); Vargo v. Barca, No. 20-CV-1109-JDP, 2023 WL
6065599, * 4 (WD Wis Sept 18, 2023).
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In arguing against that conclusion, plaintiffs rely
on the 1998 agreement. They appear to contend that
~they had no basis for bringing their claim until
defendant breached that agreement. There are two
problems with that argument.

First, as just discussed, any takings claim based on
the installation of the sewer lines accrued when
defendant installed the lines, which was by 1995. At
that point, plaintiffs’ father could have initiated a
takings claim. So, the 1998 agreement would matter
only if it somehow tolled the running of the limitations
period. But plaintiffs have not made a tolling
argument. That is, they have not argued that, if their
claim accrued in 1995, it was somehow tolled in 1998.
They have argued only that their claim did not even
accrue until 2014.

The second problem with plaintiffs’ rehance on the
1998 agreement is that, if, as they have alleged, their
father gave defendant an easement over the property
in exchange for a free hook-up to the sewer system,
then their father voluntarily transferred a property
interest to defendant in exchange for a payment. And,
if he did that, defendant’s occupation of the property
from the point of the agreement forward was not an
exercise of defendant’s eminent domain authority.
Consequently, that occupation is not subject to Article
I, section 18, or the Fifth Amendment. That is
because, if a government acquires property as a result
~of an agreement, then it has acquired the property
with the owner’s consent. It has not exercised its
eminent domain authority. See Woodward Lbr. Co.,
173 Or at 338 (transfer of property mterest for agreed

domam authonty), Janowsky, 23 Cl Ct at 7 12
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(property owner’s claim that government breached
contract to compensate owners for use of property
sounded in contract, not the Takings Clause).
Therefore, if defendant acquired plaintiffs’ property
pursuant to an agreement, its acquisition of the
property is not subject to the constitutional limits on
the exercise of eminent domain power, and it cannot
be the basis for a takings claim under Article I, section
18, or the Fifth Amendment.

Plaintiffs are understandably concerned by what
they believe to be defendant’s breach of the 1998
agreement. The Court of Appeals addressed a similar
concern in City of Ashland v. Hoffarth, 84 Or App 265,
733 P2d 925 (1987). In that case, the defendant
brought a counterclaim for inverse condemnation
against a city, alleging that he had dedicated a 20-foot

strip of land to the city in exchange for a promise of
payment and that the city had failed to make the
payment. Id. at 269. The defendant

“alleged that he would not have
dedicated the strip to the city had he
known that he would not be reimbursed
for it and that, as a result of the city’s
representation, the city obtained
possession of the 20-foot-strip without
providing just compensation.”

Id. The Court of Appeals concluded that the defendant
failed to state a claim for inverse condemnation
because the city’s actions did not constitute a taking.
Id. at 270. The court explained that, at best, the

“counterclaim alleges a promise by the
city to pay for the strip in the future and
his reliance on that promise. The mere
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fact that as a result of the promise the

- city now. owns. the_strip. and defendant ..
has not been paid does not show that
there was a ‘taking’ Defendant’s
remedy, if any, was contractual.”

Id. (citation omitted). We agree with the Court of
Appeals’ reasoning in Hoffarth. The defendant’s
concern related to the breach of an agreement; it was
not a claim that his property had been taken without
his consent. Consequently, he needed to bring a
contract or quasi-contract claim, not an inverse
condemnation claim. :

The same is true here. Plaintiffs’ concern is that,
as a result of the 1998 agreement, they are entitled to
a free sewer connection and that defendant has
refused to provide them with that connection. That
concern relates to the breach of an agreement. But,
again, plaintiffs have not raised a breach of contract
claim or a quasi-contract claim, which would have
different accrual dates than their takings claim.

II. "CONCLUSION

For the reasons explamed above, we conclude that
plamtlﬁ's inverse condemnation claim is subJect to the
six-year limitations period set out in ORS 12.080(3),
that the limitations period began to run when
defendant had installed the sewer lines, and that,
because plaintiffs’ claim was not filed within the

limitations period, it is time barred.

The decision of the Court of Appeals and the
judgment of the circuit court are afﬁ;'med.
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IN THE COURT OF APPEALS OF THE
STATE OF OREGON

WILLIAM B. WALTON, an individual; JAMES
JEFFERSON WALTON, JR., an individual; and
VICTORIA K. WALTON, an individual,

Plaintiffs-Appellants,
V.
NESKOWIN REGIONAL SANITARY AUTHORITY,
Defendant-Respondent,

and

EVELYN A. HARRIS, Trustee of the Harris Living
Trust; et al.,

Defendants.

Tillamook County Circuit Court
' 17CV10996
A168358

Jonathan R. Hill, Judge.
Argued and submitted on December 02, 2019.

Paul J. Sundermier argued the cause for appellants.
Also on the briefs was Jennifer C. Paul and Saalfeld
Griggs PC.
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Christopher T. Griffith argued the cause for
respondent. Also on the brief were Joshua J.
Stellmon, Michael K. Kelley, and Haglund Kelley
LLP.

Before DeVore, Presiding Judge, and Egan, Chief
Judge, and Mooney, Judge.*

EGAN, C.J.

Affirmed.
*Egan, C. J., vice DeHoog, J.

DESIGNATION OF PREVAILING PARTY AND
AWARD OF COSTS

Prevailing party: Respondent
[ ] No costs allowed.
[X] Costs allowed, payable by Appéllants.

[ ] Costs allowed, to abide the outcome on remand,
payable by

EGAN, C. d.

Plaintiffs appeal a limited ]udgment dismissing
their complaint and a supplemental judgment
awarding defendant—Neskowin Regional Sanitary
Authority (NRSA)—a money award.! In 2017,
plaintiffs filed an inverse condemnation complaint
demanding “just compensation” as required by Article
I, section 18, of the Oregon Constitution and the

1 NRSA is the only defendant appearing on appeal.
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Takings Clause of the Fifth Amendment to the United
States Constitution for the physical occupation of a
main sewer line installed on plaintiffs’ property
sometime before 1995.2 Defendant filed a motion for
summary judgment arguing that the six-year statute
of limitation, as stated in ORS 12.080, barred
plaintiffs claim.3 The trial court agreed and granted
defendant’s motion for summary judgment and later
awarded defendant “costs and disbursements”
“amounting to $682, which is reflected in a
supplemental judgment. We conclude that the trial
court did not err in applying the sm-year statute of
limitations, and, accordingly, affirm.

The following facts are mostly procedural and
undisputed unless otherwise stated. Defendant
buried a main sewer line on plaintiffs’ property

sometime before 1995. Plaintiffs alleged that their
father gave defendant permission to build the sewer
line on their property in exchange for a “no-charge
hook-up [to the sewer line], when at some later point

2 Plaintiffs also argue that their property was unlawfully taken
under Article XI, section 4, of the Oregon Constitution, which
states that “[n]Jo person's property shall be taken by any
corporation under authority of law, without compensation being
first made” in the event that we conclude that NRSA is not a
governmental entity. Defendant concedes, and we agree, that
NRSA is a local government, to which constitutional takings law
applies. See ORS 174.116(1)(a), (2)(r) (defining a “sanitary
authority, water authority or joint water and sanitary authority”
as a local government). Thus, we do not further discuss that
argument.

3 ORS 12.080, states, as relevant here, that “[a]n action for waste
or trespass upon or for interference with or injury to any interest
of another in real property, excepting those mentioned in ORS
12.050, 12.060, 12.135, 12.137 and 273.241 * * * ghall be
commenced within six years.”
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in time hook-up might be required.” Defendant
disputed that that agreement exists, stating that
there “is no written record * * * offering a ‘free hookup
to [plaintiffs’] property” and instead asserted that it
installed the sewer line believing that it had a
“prescriptive easement to the subject property.”

In 2014, defendant required plaintiffs to hook up
to the public sewer because the “septic tank on
Plaintiffs’ property had failed.” Plaintiffs requested a
no-charge hook-up due to the prior agreement that
they alleged they had with defendant. Defendant
denied plaintiffs’ request for a no-charge hook-up and
also denied that they owed plaintiffs compensation for
the physical occupation of the sewer line on plaintiffs’
property. |

Plaintiffs filed an inverse condemnation complaint
in 2017, more than 10 years after the sewer line was
installed. In response, defendant filed a motion for
summary judgment arguing, as relevant here, that
“Ip]laintiffs’ claims have not been filed within the
applicable statute of limitations.” \

At the hearing on defendant’s motion, plaintiffs
argued that there is no, statute-of-limitations
exception to the “just compensation” requirement of
Article I, section 18, and the Takings Clause of the
Fifth Amendment. In other words, they argued that
“the legislature cannot pass statutes that contravene
the constitution, nor should the courts enforce
statutes that contravene the direct mandates of the
constitution.” Alternatively, plaintiffs argued that, in
“physical eccupation” takings, there is no statute of
limitations, unlike in regulatory takings, and that,
even if there is, that statute of limitations does not
begin to run until “just compensutioh has been




46a

denied.” Defendant responded that a six-year statute
of limitations is applicable and that the statute of
limitations runs from the time the taking occurred—
when the sewer line was placed.

The trial court agreed with defendant, relying on
Suess Builders v. City of Beaverton, 294 Or 254, 268,
656 P2d 306 (1982), and Courter v. City of Portland,
286 Or App 39, 398 P3d 936 (2017), and concluded
that applying a statute of limitations is constitutional
- and that the statute of limitations “starts to run when
a permanent physical occupation of plaintiffs’
property occurs.” Accordingly, the court ruled that the
six-year limitation period to file an inverse
condemnation action had expired, and it granted
defendant’s motion for summary judgment.

On appeal, plaintiffs reprise their arguments and
raise three assignments of error. We begin by
addressing plaintiffs’ first assignment of error, in
which they argue that the state and federal
constitutions provide self-executing protections for
physical occupations by the government and that,
consequently, no statute of limitations can apply to
takings claims for those physical occupations. We
agree with defendants that plaintiffs€’ arguments are
foreclosed by Suess Builders, 294 Or at 268 (applying
a six-year statute of limitations to a claim under
Article 1, section 18) and United States v. Dickinson,
331 US 745, 748-49, 67 S Ct 1382, 91 L. Ed 1789 (1947).
(applying a six-year statute of limitations to a claim
under the Takings Clause of the Fifth Amendment),
and we are not persuaded by plaintiffs’ efforts to
distinguish those cases. Therefore, we reject that
assignment of error.
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In plaintiffs’ second assignment of error, they
assert that the statute of limitations began g
when defendant refused to pay “just compensation”
and not when the physical occupation occurred.
Under Oregon law, that argument is foreclosed by The
Foster Group, Inc. v. City of Elgin, Oregon, 264 Or App
424, 442, 332 P3d 354 (2014), in which we concluded
that “the statute of limitations on [a] takings claim,
based on fa] city’s physical occupation of property,
began to run when that physmal occupation began.”

S1m1lar1y, plaintiffs clmm under the Takings
Clause is unsuccessful. “As a general matter, a
statute of limitations begins to run when the cause of
action accrues—that is, when the plamtlff can file suit
and obtain relief” Hetmeshoff v. Hartford sze
Accident Ins. Co., 571 US 99, 105, 134 S Ct 604, 187 L
Ed 2d 529 (2013) (intetnal quotation marks omitted).
Recently, the United States Supreme ‘Court concluded
that an individual may initiate an invetse
‘condemnation action at the time when the taking has
occurred. Knick v. Township of Scott, Pennsylvania,
___US __, 139 S'Ct 2162, 2170, 204 L Ed 2d 558
(2019). Here the taking at issue is the physical
occupation of the property. Accordingly, we reject
defendant s second assngnment of error.4 :

4 To.the extent that plaintiffs argue that a government entity
could "sneak ‘onto somebody's property and. occupy it * * *
secretly,” we conclude that we need not address that issue here.
Plaintiffs make no assertion that defendant scted secretly or in
bad faith, nor do they assert that defendant acted fraudulently.
Rather, it is plaintiffs' assertion, albeit contésted by deféndunt,
that the previous property owner—plaintiffs' : father—had
allowed defendant to install the sewer line "by permisgion * * *
for a no-charge hook-up, when at some later point in time hook-
up [to the sewer line] might be required by [defendant]."
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In plaintiffs’ third and final assignment of error,
they maintain that the trial court erred when it
applied the six-year statute of limitations set out in
ORS 12.080(3) to a physical occupation. In doing so,
plaintiffs attempt to distinguish Suess Builders, in
which we concluded that the six-year statute of
limitations in ORS.12.080(3) applies to a regulatory
taking, from this case, which involves a physical
occupation of property by the government. ORS
12.080(3), states, “[a]n action for waste or trespass
upon or for interference with or injury to any interest
of another in real property * * * shall be commenced
within six years.” Plaintiffs provide no argument
other than those that we have rejected in their first
and second assignments of error in support of their
assertion that that statutory provision does not bar
their claims.5 Nor do they cite any other statute to
support that assertion. Under the plain text of ORS
12.080(3), we conclude that an action based on a
physical occupation taking, which is an action for
injury to an interest of another in real property, must
be commenced within six years.

Affirmed.

8 In The Foster Group, Inc., we accepted the parties’ joint premise
that an inverse condemnation claim brought under Article I,
section 18, is subject to the six-year statute of limitations of ORS
12.080(3). 264 Or App at 441. As noted in the text, we have now
considered the merits of that premise and, absent any persuasive
argument to the contrary by plaintiffs, conclude that that
premise is correct.
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TRIAL COURT ADMINISTRATOR
BY: s/

STATE OF OREGON
(seal)

Mari Garric Trevino - Jonathan R. Hill
Circuit Judge - Circuit Judge

CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF TILLAMOOK
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Trial Court Administrator (503) 842-2596 Ext. 2124
Calendaring (503) 842-2596 Ext. 2110
Facsimile (503) 842-2597

June 7, 2018
All Parties

Re: William B. Walton, an individual, James Jefferson
Walton Jr., an individual, and Victoria K. Walton, an
individual, v. Neskowin Regional Sanitary Authority,
v. Evelyn A. Harris, trustee of the Harris living trust;
Michael j. Laber; Kristen R. Laber; Carolyn Purvine
aka Carolyn Pruvine-Burger; Janice Balme, trustee of
the James E. Bal me exemption trust; Carlton J.

McLeod II; Scott S. McLeod Franca McLeod Dyer;

Neskowin Beach Golf Course, Inc; Catlin. Spears Lind;
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Steve E. Rossman; Audry M. Rossman; Frederick C.
Rusina; Douglas F. Frank; Margaret W. Frank;
Angelina Caministeanu; Gheorghe Caministeanu;
Richard Charles Hook; Penny K. Hook; Richard A.
Schuck; Patricia A. Schmuck; Allen R. Schmuck; Julie
McAllister; Mark R. Rosenberg; Abby Safyan; Howard
Lichter; and Rebecca Friberg; Case# 17CV10996:
Defendant's Motion for Summary Judgment.

Defendant filed a motion for summary judgment
raising that the issue of statute of limitations has run.
Plaintiff disagrees arguing that the statute of
limitations started to run when the defendant refused
to compensate plaintiff for the taking. Plaintiff argues
that any statute of limitations in inverse
condemnation cases is unconstitutional.

SUMMARY JUDGMENT ORCP RULE 47(C) “The
court shall grant the motion if the pleadings,
depositions, affidavits, declarations and admissions
on file show that there is no genuine issue as to any
material fact and that the moving party is entitled to
prevail as a matter of law. No genuine issue as to a
material fact exists if, based upon the record before
the court viewed in a manner most favorable to the
adverse party, no objectively reasonable juror could
return a verdict for the adverse party on the matter
' that is the subject of the motion for summary
judgment.”

Appling statute of limitations to eminent domain
cases is constitutional. The Court address this in
Suess Builders Co. v. City of Beaverton, 294 Or. 254,
268, 656 P.2d 306, 314-15 (1982):

“This is not a “suit” to determine
plaintiffs’ rights, claims, or interest in
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their real property. Their present rights
-in that property are undisputed. Several
subsections of ORS 12.080 arguably
apply. The action may be one for
interference with their interest in real
property within ORS 12.080(3). Possibly
it might be charaeterized as an action
upon a liability which is either statutory
- and thus within ORS 12.080(2), because
the obligation to pay just compensatmn
and a procedure for assessing it are
stated in ORS chapter 35 as well as being
constitutionally required, or as an action
upon an “implied” liability within ORS
12.080(1), because  governmental
conduct that takes property for a public
use - constitutionally implies  the
obligation to pay for such a taking,
somewhat analogous to an obligation to
pay for unjust enrichment. Cf.
Richardson v. Investment Co., 124 Or.
569, 264 P. 458 (1928), and see Hunter v.
City of Mobile, 244 Ala. 318, 13 So0.2d:656
(1943). Each of these subsections leads to
a six-year period of limitation. Moreover,
-~ that would be the period under ORS
12.080(4) when property taken is
characterized as “personal” instead of
“real” property. We think that ORS
12.080(3) covers this case.”

In this case it is not contested that Neskowin
Regional Sanitary Authority . (NRSA) is a
governmental entity; that NRSA placed a sewer line
on the Plamtlﬂ’s property before 1995; and that the
sewer line was for public use. It is also not contested
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that NRSA refused in April of 2014 to pay
compensation for the placement of the sewer line on
Plaintiff's property.

The question in this case is which test to apply.
Plaintiff argues that previous Oregon case law misses
a necessary requirement by not starting the statute of
limitations when the public entity refuses to
compensate the owner of the property for the taking.

The elements for inverse condemnation were
reaffirmed in Courter v. City of Portland, 286 Or. App.
39, 46,398 P.3d 936, 940 {2017):

“We begin with plaintiffS’ inverse
condemnation claim. “Inverse
condemnation” ‘18 neither - a
“constitutional nor a statutory term” but
is, instead, “the popular description of a
cause of action against a government
defendant to recover the value of
property which has been taken in fact by
the governmental defendant, even
though no formal exercise of the power of
eminent domain has been attempted by
the taking agency.” Suess Builders v.
City of Beaverton, 294 Or. 254, 258 n. 3,
656 P.2d 306 (1982) (internal quotation
marks omitted). “The three elements of
an inverse condemnation claim are (1) a
taking of private property (2) by an
agency or subdivision of the state having
the power of eminent domain, and (3) the
property must be property that is subject .
to being taken for a public use.” City of
Ashland v. Hoffarth, 84 Or.App. 265,
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270, 733 P.2d 925, rev. den., 303 Or. 483,
737.P.2d-1249 (1987).”

The statute of limitation starts to run when a
permanent physical occupation of plaintiffs’ property
occurs. The Court addressed also addressed this in
Courter v. City of Portland, 286 Or. App. 39, 47-48,
398 P.3d 936,941 (2017):

“Because it is based on an allegation of a
permanent physical occupation. of
plamtlffs property by the mty, plamtlﬁ's

inverse condemnation claim is ripe. Cf.

Curran v. ODOT, 151 Or. App 781, 786-
87, 951 P.2d 183 1997) (explammg that
there is no issue as to the ripeness of an
inverse condemnation claim where “an
actual property interest has been
acquired”); Nelson v. City of Lake
Oswego, 126 Or.App. 416, 422, 869 P.2d
350 (1994) (explaining that, where an
inverse condemnation claim is based on
the acqmsmon of the plamtlﬂ’ & property,

the claim is inherently ripe because “the
only question is whether what has
occurred is a taking”’' (emphases in
original)). No future events need to occur
before a court can adjudicate whether
there has been a taking. Instead,

plaintiffs’ inverse condemnation claim is
based *48 on present, nonhypothetical
facts: The pipes are already in the
ground. Thus, the only question is
whether the city’s actions constitute a
taking-Le., whether the city has actually
-exceeded the stope of its easement™
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In applying the 3 step test from Courter:

(1) a taking of private property occurred before
1995.

(2) NRSA is an agency or subdivision of the state
having the power of eminent domain, and

(3) the property is subject to being taken for a
public use (the sewer line).

ORS 12.080 sets a six-year period of limitation to
bring a case. That six-year period has expired.

Based on the above the Court grants Defendant’s
motion for summary judgment. The Court removes the
Motion to Bi-furcate from the docket. Mr. Wolf to
prepare the judgment.

Sincerely,

/s/ Jonathan R. Hill
Jonathan R. Hill

Circuit Court Judge

ce: Paul Sundermier and Jennifer Paul
John Wolf
Mark Hoyt
Daniel Womac
James Edmonds
Carrie Richter
Wesley Hill
Jonathan Radmacher
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IN THE CIRCUIT COURT FOR THE STATE OF OREGON

FoR THE COUNTY OF TILLAMOOK

WILLIAM B. WALTON,
an individual, JAMES
JEFFERSON WALTON,
JR., an individual, AND
VicTORIA K. WALTON,
an individual,

Plaintiffs,
V.

NESKOWIN REGIONAL
SANITARY AUTHORITY,

ljefendant.

CASE No.

PLAINTIFFS’
COMPLAINT

INVERSE
CONDEMNATION

12-Person Jury
Requested
Filing Fee: ORS
21.135 (1) $252.00
Amount in
Controversy:
$55,000.00
Not Subject to
Mandatory
Arbitration

Plaintiffs William B. Walton, James dJefferson
Walton, Jr. and Victoria K. Walton hereinafter
collectively (“Plaintiffs”), hereby allege against
Defendant the Neskowin Regional Sanitary Authority
hereinafter (‘“NRSA”) as follows:

GENERAL ALLEGATIONS
1.
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The Plaintiffs are individuals that jointly and
severally own certain real property commonly
referred to as 47630 Hawk Drive, Neskowin, in
Tillamook County Oregon (hereinafter “the Walton
Property”). The Walton Property is at issue in this
complaint.

2.

Defendant NRSA is a public sewer authority
operating and servicing Neskowin, Tillamook County,
Oregon.

PLAINTIFFS’ FIRST CLAIM FOR RELIEF

(Inverse Condemnation)
3.
Plaintiffs re-allege and incorporate the allegations

contained in paragraphs 1 through 2 above, as if fully
set forth herein.

4.

A true'and correct legal description of the Walton
Property is attached hereto as [Exhibit 1, and
incorporated herein by this reference. A true and
correct record of survey, prepared by the Tillamook
County Surveyor's Office, and showing a depiction of
the Walton Property outlined in red and referenced as
lot D, is attached hereto as Exhibit 2, and
incorporated herein by thisweference.

5.

Upon information and belief between 1993 and
1994 the NRSA illegally placed a certain main sewer
line across the Walton Property (hereinafter “Main
Line”), the location of which is further depicted in the
attached survey, a true and correct copy of which is




57a

attached hereto as Exhibit 3, and incorporated herein
by this reference. The Main Line is shown and located
on Exhibit 3 by markings indicating the following: “—
ss — and running North and South across the Walton
Property.

6.

Upon information and belief at some point in time
after 1994 the NRSA illegally placed a certain feeder
sewer line across the Walton Property (hereinafter
“Feeder Line”), the location of which is further
depicted in Exhibit 3. The Feeder Line is shown and
located on Exhibit 3 by markings indicating the
following: “— s8s —” and running East and West across
the Walton Property and serving what is identified as
house number 47645.

7.

The NRSA has statutorily delegated authority to
use the state’s power of eminent domain to acquire
real property interests for the purposes allowed by law
that cannot be acquired by them through negotiation
and sale, pursuant to ORS 450.815(4).

8.

The above-referenced physical occupation and
placement of the Main Line and Feeder Line was
placed without the legal acquisition of a part of the fee
or an easement over the Walton Property.

9.

On or around November of 1998 the NRSA
acknowledged to the predecessor in interest to the
Plaintiffs, James Jefferson Walton Senior (the
Plaintiffs’ father) that the NRSA needed an easemént
for these sewer lines across the Walton Property.
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Around that time, James Jefferson Walton Senior
agreed to permissive placement of the sewer lines
across the Walton Property only on the condition that
the NRSA provide to the Walton Property a free hook-
up to the Main Line when required. The NRSA
apparently never prepared an easement document,
never obtained Mr. Walton Senior’s signature on an
easement document and never recorded an easement
purporting to acquire any property rights over the
Walton Property. The NRSA has no legal right to
occupy the Walton Property for these sewer lines.

10.

While the NRSA’s placement of the Main Line and
Feeder Line was conditionally permissive for a period
of time (1998 through 2014), the NRSA later refused

to honor the above-referenced agreement with Mr.
Walton Senior. The NRSA began the process of
forcing the Plaintiffs ‘to hook-up to the NRSA sewer
system in the fall of 2014, and forced the Plaintiffs to
pay for the cost of the sewer holding tank and hook-

up.
11.

The NRSA could have acquired the Walton
Property interests for placement of its sewer lines
through negotiation and sale but it did not. The
NRSA could have condemned an easement for the
placement of its sewer lines but it did not. Instead of
acquiring the Walton Property interests legally, the
NRSA has physically and unconstitutionally occupied
the Walton Property without payment of just
compensation. The NRSA placed its sewer lines on the
Walton Property for the public purpose of providing
its utility services. The occupation of the Walton
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Property. by the NRSA prevents the Plaintiffs from
using that part. of their property and has taken from
the Plaintiffs the specific property right of “the right
to exclude others,” along with other property
interests.

T2,

Pursuant to Article 1, Section 18 and Article XI,
Section 4, of the Oregon Constitution and,
alternatively, under the Fifth Amendment of the
United States Constlp_utlon acting through the
Fourteenth Amendment, Plaintiffs are entitled to be
paid just compensation by the NRSA for the physical
occupation by the NRSA of the Walton Property.
Upon information and belief, just compensation is, at
a minimum, the value of the Walton. Property hook-up
to the NRSA gewer system, related costs associated
with the subject hook-up and ‘the locating of the
illegally placed .sewer lines, in an amount to be set by
the jury’s verdict based on the evidence adduced at
trial, and such amount not exceeding $55,000.00.

13.

This is a direct claim for compensation under both
constitutions as a per se “physical invasion or
occupation” case and, consequently, no state statute
or court rule can limit the time within which to bring
an action for the remedy mandated by each
constitutional provision.

14.

Pursuant to ORS 20.085, if Plaintiffs prevaﬂ on
their inverse oondemnatlon claim, Pla:l.ntlffs are
entitled to recover its reasonable costs and
.dlsbursements and .attorney, fees and costs, It has
become necessary for Plaintiffs to hire an attorney to
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prosecute this action and represent the Plaintiffs’
interests.

WHEREFORE, Plaintiﬂ's pray for relief as follows:

1. Awarding Plaintiffs just compensation in an
amount to be set by the jury’s verdict based on
the evidence adduced at trial;

2. Awarding Plaintiffs reasonable attorney fees
and costs and costs and disbursements; and,

3. Awarding Plaintiffs such other legal or
equitable relief as the Court deems just and
proper.

DATED this 14th day of March, 2017.
SAALFIELD GRIGGS PC

By s/ Jennifer C. Paul
JENNIFER C. PAUL,

-OSB No. 104791
Email: jpaul@sglaw.com
PAUL J. SUNDERMIER,
OSB No. 824078
Email: .
psundermier@sglaw.com
Phone: (503) 399-1070
Fax: (603) 371-2927
Of Attorneys for Plaintiffs

SAALFELD GRIGGS PC
LAWYERS
PO Box 470 SALEM OR 97308-0470
Tel: (503) 399-1070
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