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1
QUESTION PRESENTED

(1) Whether 47 U.S.C. § 254 violates the
nondelegation doctrine by imposing no limit on the
FCC’s power to raise revenue for the USF.

(2) Whether the FCC violated the private
nondelegation doctrine by transferring its revenue
raising power to a private company run by industry
Interest groups.

(3) Whether the combination of Congress’s delegation
to the FCC and the FCC’s delegation to the private
Universal Service Administrative Company violates
the nondelegation doctrine.

(4) Whether this case is moot in light of the
challengers’ failure to seek preliminary relief before
the Fifth Circuit.
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INTEREST OF AMICUS CURIAE!

The Competitive Enterprise Institute (“CEI”) is
a nonprofit 501(c)(3) organization incorporated and
headquartered in Washington, D.C., dedicated to
promoting the principles of free markets and limited
government. Since its founding in 1984, CEI has
focused on raising public understanding of the
problems of overregulation. It has done so through
policy analysis, commentary, and litigation.

SUMMARY OF ARGUMENT

The determination of tax rates is the sole province
of this nation’s legislature, not the Federal
Communication Commission. The principle that only
the legislature determines the rules of private conduct
has deep roots in English common law. Sir Edward
Coke declared that the executive could not “create any
offence by his prohibition or proclamation, which was
not an offence before.” Case of Proclamations [1610],
77 ER 1352 (KB). When this principle was ignored, by
delegating lawmaking power to the King in the
Proclamation by the Crown Act (1539), Sir William
Blackstone called it “the most despotic tyranny; and
which must have proved fatal to the liberties of this
kingdom.” 1 Commentaries on the Laws of England
*271 (1765).

1 Pursuant to Rule 37.6, amicus affirms that no counsel for a party
authored this brief in whole or in part, that no such counsel or
party made a monetary contribution intended to fund the
preparation or submission of the brief, and that no person other
than amicus, their members, or their counsel made such a
monetary contribution.
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Our Founders implemented this restriction in the
Constitution through the Legislative Vesting Clause,
U.S. Const. art. I, § 1, which in turn is properly
interpreted in accordance with the common law of
agency. The common law prohibits the subdelegation
of any power that requires discretion or judgment. In
contrast, ministerial duties, which are mandatory and
essentially involve no discretion, may be subdelegated.
This is the essence of the nondelegation doctrine.2

The Legislative Vesting Clause provides that only
Congress has discretionary power over the general
rules of private conduct. That includes what level of
taxes people are required to pay. Ministerial duties,
such as duties conditioned on whether a certain event
has occurred, may be delegated by Congress. Congress
could make the amount of taxes dependent on some
fact that that the executive agency investigates and
determines, but the policy judgment must be left to
Congress.

The ability to delegate merely ministerial factual
determinations was the “intelligible principle”
standard in the rightly decided case of J.W. Hampton,
Jr. & Co. v. United States, 76 U.S. 394 (1928).

However, during World War II in response to the
wartime emergency, the Court allowed Congress to go
beyond the limited ministerial authority that could be
properly delegated. Congress’ power was expanded to
allow delegations not only to answer factual questions,

2 The doctrine is actually a prohibition on subdelegation, not
delegation. Power is delegated to Congress by the people, and
cannot be subdelegated to any other person. However, because it
is commonly referred to as the nondelegation doctrine, that
phrase will be used to describe it.



3

but to also apply judgment to select the facts on which
policy 1s based. This Court should overrule Yakus v.
United States, 321 U.S. 414 (1944) and Lichter v.
United States, 334 U.S. 742 (1948) to clarify the
nondelegation doctrine.

The authority to set taxes delegated to the FCC
delegates the legislative power to tax. Congress did not
ask the FCC to establish facts which lead to how high
the taxes would be; instead, the tax rate that is set is
entirely up to the FCC’s discretion. Such a delegation
1s 1nconsistent with the original meaning of the
Legislative Vesting Clause, and the Court should rule
1t unconstitutional.

ARGUMENT

I. DELEGATA  POTESTAS NON  POTEST
DELEGARI ®

A. The Legislative Vesting Clause
Incorporates the Common Law of Agency’s
Well-Established Prohibition on
Subdelegation

The Constitution is an instrument of delegation. In
its words, “We the people” “delegated to the United
States by the Constitution” a set of enumerated
powers. U.S. Const. preamble, amend. X. “The federal
and state governments are in fact but different agents
and trustees of the people, constituted with different

powers, and designed for different purposes.” The
Federalist No. 46 (James Madison).

The Constitution delegates “all legislative powers”
“in a Congress of the United States,” but the text alone

3 The common law maxim that delegated power may not be delegated.
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1s silent as to subdelegations of that power. U.S. Const.
art. I, § 1. The original meaning of this clause, as
applied to subdelegations, can be understood only in
the broader context in which those words were written.

The Constitution “must be interpreted in the light
of the common law, the principles and history of which
were familiarly known to the framers of the
constitution.” United States v. Wong Kim Ark, 169 U.S.
649, 654 (1898). “The language of the constitution, as
has been well said, could not be understood without
reference to the common law.” Id.

The relevant common law context for this task is
the common law of agency, which deals with the
delegations of power from one party to another. See
Joseph Postell, “The People Surrender Nothing”:
Social Compact Theory, Republicanism, and the
Modern Administrative State, 81 Mo. L. Rev. 1003,
1016-17 (2016); see also Jason Iuliano & Keith E.
Whittington, The Nondelegation Doctrine: Alive and
Well, 93 Notre Dame L. Rev. 619, 642 (2017)
(surveying early case law applying the common law
maxims).

James Iredell, who would become one of the first
Supreme Court Justices, directly linked agency law to
the Constitution. During the Constitution’s
ratification debates in North Carolina, Justice Iredell
said that the Constitution “may be considered a great
power of attorney.” Gary Lawson & Guy Seidman, A
Great Power of Attorney: Understanding Our
Fiduciary Constitution 104-129 (2017);4 Jonathan
Elliot, The Debates in the Several State Conventions of
the Adoption of the Federal Constitution 148 (1827). A
power of attorney is the classic example of a document
that creates an agency and is interpreted according to
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the common law of agency. Lawson & Seidman, supra
at 3—4.

This is also demonstrated by the Constitution’s
ratification history. During the constitutional
convention, James Wilson described the legislature as
the people’s “agents,” stating that “[t]he people have a
right to know what their agents are doing or have
done, and it should not be in the option of the
Legislature to conceal their proceedings.” 2 Max
Farrand, The Records of the Federal Convention of
1787 260 (1911). At the constitutional convention
itself, Oliver Ellsworth referred to Congress as the
people’s “agents.” Id. at 377.

In ratifying the Constitution, the people of Rhode
Island declared “[t]hat all power is naturally vested in,
and consequently derived from the people; that
[government officers] therefore are their trustees, and
agents, and at all times amenable to them.” Rhode
Island Ratification 2nd point (May 29, 1790).

The Federalist Papers referred to the Constitution
as “the intention of the people” and to statutes as the
intention of their “agents.” The Federalist No. 78
(Alexander Hamilton). It referred to the federal
government as “agents and trustees of the people.” The
Federalist No. 46 (James Madison). It similarly
referred to the President as the “principal agent” of
appointments. The Federalist No. 65 (Alexander
Hamilton).

Government employees were commonly understood
to have fiduciary duties as agents of the people. The
Massachusetts Constitution referred to all officers of
government, explicitly including the legislature, as the
people’s “agents.” Mass. Const. art. V (1780). The
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Virginia, Vermont, and Pennsylvania Constitutions
referred to all officers or magistrates of government as
the people’s “trustees.” Va. Const. § 2 (1776); Penn.
Const. declaration of rights IV (1776); Vt. Const. ch. I,
§ V (1777). The Maryland Constitution states that “all
people invested with legislative or executive powers of
government are the trustees of the public.” Md. Const.
art. IV (1776).

Understanding the common law of agency at the
time of the Constitution’s ratification requires an
understanding of English common law, which
described the agency law rule on subdelegation of
power as follows: “One who has an authority to do an
act for another must execute it himself, and cannot
transfer it to another; for this being a trust and
confidence reposed in the party, cannot be assigned to
a stranger.” Matthew Bacon, 1 A New Abridgment of
the Law 320 (1768).

James Kent, chief justice of New York, wrote that:

An agent ordinarily, and without express
authority . . . has not power to employ a sub-
agent to do the business, without the knowledge
or consent of his principal. The maxim is, that
delegatus non potest delegare [delegates cannot
delegate], and the agency is generally a
personal trust and confidence which cannot be
delegated; for the principal employs the agent
from the opinion which he has of his personal
skill and integrity, and the latter has no right to
turn his principal over to another, of whom he
knows nothing.

2 Commentaries on American Law 633 (1827).
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Justice Story further described this common law
rule as:

One, who has a bare power or authority from
another to do an act, must execute it himself,
and cannot delegate his authority to another;
for this being a trust or confidence reposed in
him personally, it cannot be assigned to a
stranger, whose ability and integrity might not
be known to the principal, or, if known, might
not be selected by him for such a purpose. . ..
The reason is plain; for, in each of these cases,
there 1s an exclusive personal trust and
confidence reposed in the particular party. And
hence is derived the maxim of the common law;
Delegata potestas non potest delegari [Delegated
power may not be delegated].

Commentaries on the Law of Agency § 13 (1839).

There are exceptions to the common law doctrine
prohibiting subdelegations. One exception 1is for
ministerial acts. See Mason v. Joseph [1804], 1 Smith
406 (KB) (“[He] cannot delegate his authority to a third
person. He must exercise his own judgment on the
principal subject, for the purpose of which he is
appointed; but as to any mere ministerial act, it is not
necessary that he should do it in person, if he direct it
to be done, or, upon a full knowledge of it, adopt it.”).
This exception will become very important for
delegations by Congress concerning questions of fact.

This Court, in Marbury v. Madison (1803), laid out
what is required for an action to be ministerial:

[TThe subsequent duty of the secretary of state
is prescribed by law, and not to be guided by the
will of the President. . . . This is not a proceeding
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which may be varied, if the judgment of the
executive shall suggest one more eligible
[courses]; but i1s a precise course accurately
marked out by law, and is to be strictly pursued.
... It is a ministerial act which the law enjoins
on a particular officer for a particular purpose.

5 U.S. (1 Cranch) 137, 158.

The key distinction of a ministerial act is that it
gives no choice once the preconditions are satisfied—it
must be performed. Some judgment or wisdom may be
necessary to determine if the factual preconditions
have been satisfied, but that isn’t the kind of judgment
which involves discretionary power. When the duty of
an officer just depends on the occurrence of a fact, the
obligation of the officer is a ministerial duty and can
be subdelegated. It has long been considered the case
that all public offices involving judgment or discretion
are prohibited from delegating their duties. Floyd R.
Mechem, A Treatise on the Law of Public Offices and
Officers § 567 (1890).

That agency law is the basis of the limitation on
subdelegation of legislative power is reinforced by
early state supreme court decisions applying this
doctrine. See, e.g., Marr v. Enloe, 9 Tenn. (1 Yer.) 452,
453 (1830); People ex rel. Caldwell v. Reynolds, 10 Ill.
(5 Gilm.) 1, 11 (1848).

Many of the state supreme courts cited the trust,
discretion, or judgment placed in legislators’ hands as
prohibiting subdelegation, the same conditions
prohibiting subdelegation under the common law of
agency. See, e.g., State v. Field, 17 Mo. 529, 533 (1853)
(describing the prudence and wisdom required of
legislators as prohibiting subdelegation); Moore v.
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Allen, 30 Ky. (7 J.J. Marsh.) 651, 652 (1832)
(describing a “personal trust” that could not be
subdelegated).

Many of these cases explicitly referred to the
common law of agency’s Latin maxim cited by Justice
Story above—“Delegata potestas non potest delegari”
[Delegated power may not be delegated]. See, e.g.,
Parker v. Commonwealth, 6 Pa. 507, 515 (1847);
Thorne v. Cramer, 15 Barb. 112, 116 (N.Y. Gen. Term
1851); Franklin Bridge Co. v. Wood, 14 Ga. 80, 83
(1853).

The reason that this common law rule applied,
according to the early state supreme courts, was the
threat of abuse. In the words of one court, “faithless
legislators anxious to escape the responsibility of their
position” would abuse delegations. Field, 17 Mo. at
533. The highest court in New York held that a person
doesn’t have to become a legislator, but if he does,

he takes it with all its duties and
responsibilities; and, as a true and faithful
agent, he cannot shrink from meeting and
discharging them. And, above all, he cannot
delegate to others the trust which has been
expressly confided to him, by reason of his
supposed knowledge and sound judgment.
Delegata potestas, non potest delegati, is a
settled maxim of the common law, in full force
at the present day; and never more applicable
than to the case of a legislator.

Thorne, 15 Barb. at 116.

The first legislative debate applying the common
law of agency principles in the nondelegation doctrine
occurred in 1798. The House of Representatives was
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considering a bill to delegate to the President the
power to raise an army “whenever he shall judge the
public safety shall require.” 8 Annals of Cong. 1631
(Joseph Gales, ed. 1798). As Rep. Richard Brent
reportedly described it:

Congress, then, in whom alone the Constitution
has placed the power of raising armies, will be
deprived, during that time, of that power. And
if Congress have the power of divesting
themselves of this right, and transferring it for
six years, they may do it for ten years or for a
term equal to the existence of the Constitution.
But he did not believe they had the power of
making this transfer.

Id. at 1638. “No person has said Congress could not
authorize the President to raise an army for the
defence of the country; but it was denied that the
power could be transferred from Congress to him, to
determine whether it should or should not be raised.”
Id. at 1649.

Rep. Abraham Gallatin recognized:

[TThe principle of the Constitution is, that no
department of Government can exercise that
power which has been given to another
department. Gentlemen, however, seem to
suppose the Constitution may remain inviolate
so long as there is no forcible assumption of
power by any branch of Government from the
other, and that a transfer or free gift of such
power would not be a wviolation of the
Constitution. He considered the effect to be
precisely the same whichever way it was done.
The object of the Constitution was to assign
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forever certain specific Legislative powers to
Congress, and certain other powers to the
Executive, and whenever one department shall
exercise the powers of the other, in whatever
way it shall be done, the Constitution will be
broken, and the security intended by it will no
longer exist.

Id. at 1655.

He called this delegation a “dangerous principle,
and if once admitted, it would be in the power of
Congress to destroy the Constitution.” Id. at 1656.

Some members of Congress said it was an
“Improper time to mention Constitutional scruples;
that this was a time for acting,” but Rep. William
Claiborne rejected this proclaiming that

[TThe Constitution, that palladium of our rights,
never could be too sacredly guarded, and this of
all others is the proper time to take care it is not
invaded. In times of tranquillity, Congress do
not feel disposed to surrender their authority;
but when danger approaches, and alarm is
everywhere gone abroad. Then it is that
Congress may be most likely to be prevailed on
to give up powers to the Executive, from an idea
of promoting the public good, (but which may
prove its greatest misfortune,) which, at other
times, they would hold with the greatest
tenaciousness.

Id. at 1653.

Claiborne’s warnings are eerily similar to what
occurred during World War II, where this Court
allowed Congress to surrender its power to the
Executive, as will be shown in Part III below.
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Two amendments to the 1798 bill were proposed to
fix its constitutionality. One would have stricken the
delegation entirely, and the other limited it to “the
event of a declaration of war against the United States,
or of actual invasion of their territory by a foreign
Power, or of imminent danger of such invasion,
discovered, in his opinion, to exist.” Id. at 1631.

Rep. Charles Pinckney said “all must be agreed”
that the powers of government cannot be “assigned or
relinquished.” Id. at 1660. But the dispute was over
applying that principle to the latter amendment,
which made it conditional on “certain contingences” in
which “every Constitutional objection must fall to the
ground.” Id.

In making the argument for the latter amendment,
Rep. Harrison Otis said, “Wherever absolute power
was invested, there could be no doubt [that it was
unconstitutional] but that power might be executed
upon a condition.” Id. at 1641. He noted that “all the
three contingencies [are] perfectly definite in their
nature” and would instead make “the raising of the
army depend upon certain contingencies, to be judged
of by the President.” Id.

Removing any involvement of the President in
deciding to raise an army was defeated, id. at 1682,
but so was the delegation to the President to raise an
army as “public safety shall require.” Id. at 1684.
Instead, the authority was limited to being conditioned
on specific factual circumstances of a declaration of
war or an actual or imminent invasion. Id. at 1689.
The Fifth Congress rejected the constitutionality of
delegating vague policy questions, while also
affirmatively accepting the constitutionality of
delegating specific factual determinations.
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It is sometimes claimed that the nondelegation
doctrine is dead in the modern era because it has not
been used to strike down federal statutes. However,
this Court has acknowledged that it enforces the
nondelegation doctrine primarily through the canon of
constitutional avoidance. Mistretta v. United States,
488 U.S. 361, 374 n.7 (1989) (“In recent years, our
application of the nondelegation doctrine principally
has been limited to the interpretation of statutory
texts, and, more particularly, to giving narrow
constructions to statutory delegations that might
otherwise be thought to be unconstitutional.”). In this
way the nondelegation doctrine is actively enforced by
the Court even if no statute is ruled unconstitutional.

It is also worth considering the phrase “office of
trust” which 1s used in the Impeachment Clause, U.S.
Const. art. I, § 3, and the Emoluments Clause, U.S.
Const. art. II, § 1, and the Ineligibility Clause, U.S.
Const. art. I, § 6, cl. 2. There 1s a common law
distinction between a ministerial office and an office
“of trust.” The latter involves the use of discretion or
judgment and thus it cannot be delegated. King v.
Alice Stubbs and others [1788] 2 T. R. 395, 402 (KB)
(“[A]n office of trust cannot be assigned; neither can it
be executed by a deputy, unless power be expressly
given for that purpose.”). Sir William Blackstone
distinguished “offices of public trust” from
“ministerial offices” as only the latter “may be
executed by deputy.” 2 Blackstone, Commentaries on
the Laws of England 36 (1753). As the office of a
legislator involves such discretion and judgment, it is
an office of trust that cannot be delegated. This is
further evidence of how the law of agency limits
delegation in the text of the Constitution.
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B. The Delegation of Lawmaking to the
Executive Was, According to Blackstone,
“The Most Despotic Tyranny” and “Fatal to
the Liberties of This Kingdom”

The prohibition on subdelegations of power did not
originate in the Founding era. This principle was first
confirmed by the famous English jurist Henry de
Bracton in his De Legibus et Consuetudinibus Angliae
(1268). Bracton wrote that “delegated jurisdiction
cannot be delegated.” 1 De Legibus et Consuetudinibus
Angliae 443 (Sir Travers Twiss trans., Kraus 1964).

The King could only make law through Parliament.
This principle was well accepted until the Tudor
monarchs. When one of them, King Henry VIII, began
to issue proclamations without regard for existing
statutes, many judges objected. See Sir John Baker,
Human Rights and the Rule of Law in Renaissance
England, 2 Nw. U.J. Intl Hum. Rts. 3, 6 (2004). In
response to their objections, the King pressured
Parliament to pass the Proclamation by the Crown Act
(1539). Id.; 31 Hen. VIII c. 8. This Act made the
proclamations of the Crown “as though they were
made by act of parliament.” 31 Hen. VIII c. 8. In other
words, it delegated Parliament’s legislative power to
the King. While the Act was intended to legitimize the
proclamations, it was limited so that it could not harm
“any person’s inheritance, offices, liberties, goods,
chattels or life.” Id. But even with these limitations,

Parliament soon realized it was a grave error and
repealed it. See 1 Edw. VI 6. c. 12. § 4 (1547).

Shortly before the American Revolution, several
English jurists commented on the tyrannical nature of
this statute. Sir William Blackstone described it as “a
statute, which was calculated to introduce the most
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despotic tyranny; and which must have proved fatal to
the liberties of this kingdom, had it not been luckily
repealed.” 1 Commentaries on the Laws of England
*271 (1765). David Hume described it as “a total
subversion of the English constitution.” 4 The History
of England from the Invasion of Julius Caesar to the
Revolution in 1688 196 (1789). Thomas Bever, an
English scholar at Oxford, wrote that “[s]Juch an
unnatural scheme was indeed really affected, for a
short time, in the bloody and tyrannical reign of Henry
VIII, when the parliament, awed into subjection by the
frowns of a monster, passed a kind of {ex regia’in those
unpopular and disgraceful statutes, wherein the king’s
proclamations were indulged with the full force of
regular laws.” A Discourse on the Study of
Jurisprudence and the Civil Law 22 (1766).

Even after the Proclamation by the Crown Act was
repealed, the Tudor monarchs continued issuing
proclamations that purported to establish crimes
unsupported by statutes. The House of Commons
objected to a proclamation by the King prohibiting new
buildings in London upon his own authority, and Sir
Edward Coke, Chief Justice of the King’s Bench, was
asked to rule on the legality of the proclamation. Case
of Proclamations, 77 ER 1352 (1611). Coke and his
fellow judges ruled that “the King by his proclamation
or other ways cannot change any part of the common
law, or statute law, or the customs of the realm. . ..
also the King cannot create any offence by his
prohibition or proclamation, which was not an offence
before, for that was to change the law, and to make an
offence which was not . . . ergo, that which cannot be
punished without proclamation, cannot be punished
with i1t.” Id. As such, he held that the proclamation at
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1ssue was “utterly against law and reason, and for that
void.” Id.

It is upon this history that John Locke, one of the
most influential of Enlightenment thinkers, wrote:

The legislative cannot transfer the power of
making laws to any other hands. For it being
but a delegated power from the people, they,
who have it, cannot pass it over to others. . . .
And when the people have said, We will submit
to rules, and be govern’d by laws made by such
men, and in such forms, no body else can say
other men shall make laws for them; nor can the
people be bound by any laws but such as are
enacted by those, whom they have chosen, and
authorised to make Laws for them. The power
of the legislative being derived from the people
by a positive voluntary grant and institution,
can be no other, than what the positive grant
conveyed, which being only to make laws, and
not to make legislators, the legislative can have
no power to transfer their authority of making
laws, and place it in other hands.

Second Treatise of Civil Government, Chap. XI (1690).

It is here that Locke makes the explicit link
between the “delegated power from the people” and the
doctrine that the “legislative can have no power to

transfer their authority of making laws, and place it in
other hands.” Id.
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II. THE LEGISLATIVE VESTING CLAUSE IS
VIOLATED WHEN ANYONE OTHER THAN
CONGRESS HAS DISCRETION OVER THE
RULES OF PRIVATE CONDUCT UNDER
FEDERAL LAW

To apply agency law to the Legislative Vesting
Clause first requires defining the terms used. The
three types of governmental powers correspond to the
temporal focus of the power: legislative powers are
prospective, focusing on what future private conduct
violates the law, while judicial powers are
retrospective, focusing on whether past private
conduct violated the law. See Rivers v. Roadway Exp.,
Inc., 511 U.S. 298, 311-12 (1994) (“The principle that
statutes operate only prospectively, while judicial
decisions operate retrospectively, is familiar to every
law student.”) (quoting United States v. Security
Industrial Bank, 459 U.S. 70, 79 (1982)). Executive
powers are focused on the present and concern the day-
to-day operations of government including who should
currently be arrested or prosecuted. Only delegations
concerning rules governing future private conduct
involve legislative powers and could potentially violate
the Legislative Vesting Clause.

Critics of the nondelegation doctrine claim that
there cannot be a prohibition on discretionary
delegation by Congress because the President must be
able to delegate the power to prosecute or arrest
people. Cynthia R. Farina, Deconstructing
Nondelegation, 33 Harv. J.L. & Pub. Pol'y 87, 92
(2010). This misunderstands what has been delegated
to the President. It assumes that all executive powers,
such as the power to arrest or prosecute, have been
delegated to the President, but, as shown directly
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below, this isn’t what the text of the Constitution says.
See Dina Mishra, An Executive-Power Non-Delegation
Doctrine for the Private Administration of Federal
Law, 68 Vand. L. Rev. 1509, 1532-33 (2015).

To begin with, the powers delegated to the different
branches of government are not all the same in scope.
The Constitution vests Congress with powers in the
plural (“all legislative powers herein granted”). Id. In
contrast, the executive and judicial branches are
delegated power in the singular (“the executive power”
and “the judicial power”). Id.

Instead of delegating all powers of an executive
nature, “the executive power,” as the Court defined it
in Myers v. United States, 272 U.S. 52, 163—64 (1926),
is “the general administrative control of those
executing the laws.” “The executive power” embodies
the ultimate control over all officers using powers of an
executive nature. Many executive powers, such as the
power to arrest or prosecute, are not delegated to the
President through the Executive Vesting Clause.
Those powers are exercised by officers other than the
President, but the Executive Vesting Clause requires
the President to remain in control of these officers.

In contrast, because Congress is delegated “all
legislative powers herein granted,” all federal
legislative powers involving substantial judgment and
discretion cannot be subdelegated by Congress to any
other officer. See infra Part I1.A. As will be shown
below, ministerial duties, such as the determination of
certain facts, do not involve substantial discretion and
judgment, and so delegating such duties does not
violate the Legislative Vesting Clause.
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A. It Is Permissible to Delegate Factual
Determinations That Do Not Involve
Judgment or Discretion

Congress was designed to be in session only for a
limited period of time before it would adjourn sine die,
when members of Congress would return to their home
state for several months. Conditions could change
during the time in which Congress was not in session.
Conditional legislation—legislation that depended on
some future event occurring that would trigger it to
become effective—was a solution to this problem.

Conditional legislation is designed to solve certain
rule-of-law problems. It may be difficult to determine
if a given event has occurred. This creates an
indeterminacy in the law that can hamper the ability
of people to plan their actions to comply with the law.
Some may decide, out of an abundance of caution, to
avoid potentially illicit acts just in case they may
violate the law. But unless and until the condition
specified in the law has been satisfied, burdening such
activities is not the law’s intention. Thus, beginning
with the First Congress, the law has sometimes
required the President to proclaim that certain factual
circumstances upon which the law is conditioned have
occurred, so that everyone is on notice of what the law
requires of them. But does the President’s power to do
this constitute an impermissible delegation? No,
because it is merely a ministerial duty conditioned on
a factual occurrence.

The Court first considered the nondelegation
doctrine’s application to such conditional legislation in
Cargo of the Brig Aurora v. United States (1813). 11
U.S. (7 Cranch) 382. The plaintiff claimed that

“Congress could not transfer legislative power to the
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President; to make the revival of a law depend upon
the President’s proclamation, is to give to that
proclamation the force of law.” Id. at 386. The
government responded that “the legislature did not
transfer any power of legislation to the President.
They only prescribed the evidence which should be
admitted of a fact, upon which the law should go into
effect.” Id. at 387. The Court held that the legislature
could “exercise its discretion in reviving the act . . .
either expressly or conditionally, as their judgment
should direct.” Id. at 388. Although the Court did not
expressly state why this was valid, it presumably
accepted the government’s contention that the
president was merely ascertaining the existence of a
fact. As the Court would later describe this, “the
suspension was absolutely required when the
president ascertained the existence of a particular
fact.” Marshall Field & Co. v. Clark, 143 U.S. 649, 693
(1892). Therefore, this was a ministerial duty whose
performance requires no discretion.

In Field v. Clark, this Court again addressed the
nondelegation doctrine in a case very similar to The
Brig Aurora, in that both concerned whether a
presidential proclamation could increase tariffs. This
Court reaffirmed the nondelegation doctrine—namely,
that “Congress cannot delegate legislative power to the
President is a principle universally recognized as vital
to the integrity and maintenance of the system of
government ordained by the Constitution.” Id. at 692.
As in The Brig Aurora, this Court viewed conditional
legislation as valid, but went into greater detail
explaining why: “Nothing involving the expediency or
the just operation of such legislation was left to the
determination of the President.” Id. at 693. This was
valid conditional legislation because the President had
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“no discretion” and merely “ascertained the existence
of a particular fact” on which Congress had made the
statute depend. Id. The delegation of a ministerial
duty—one that does not involve discretion and
judgment—to determine a fact does not violate the
Legislative Vesting Clause. On the other hand,
“expediency” or “just operation” are examples given by
the Court of legislative policy decisions that cannot be
delegated. Id.

This is further illustrated by J.W. Hampton, in
which Congress decided to impose a tariff to equalize
the differences in the cost of production between the
United States and foreign countries. J.W. Hampton,
Jr., & Co. v. United States, 276 U.S. 394, 404 (1928).
Congress required the President to announce the
“differences in costs of production in the United States
and the principal competing country.” Id. at 401. The
Court described the facts that the President was to
announce as “perfectly clear and perfectly intelligible.”
Id. at 404. The President was to use investigators in
“obtaining needed data and ascertaining the facts
justifying readjustments.” Id. at 405. Determining
these facts may not have been a simple task, but it did
not rely on the discretion or judgment of the President
to do what he thought best.

Some commentators wrongly think that J.W.
Hampton somehow changed or rejected the
nondelegation doctrine. See, e.g., David Schoenbrod,
Power Without Responsibility 35 (1993). This 1is
incorrect. Indeed, J.W. Hampton is yet one more
example of applying the same rules as The Brig Aurora
and Field v. Clark.

The Court in J.W. Hampton explicitly endorsed the
classic nondelegation doctrine with the same words
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used by dJustice Story: “The well known maxim
‘delegata potestas non potest delegari,’ applicable to the
law of agency in the general and common law, is well
understood, and has had wider application in the
construction of our federal and state constitutions
than it has in private law.” Id. at 405-06. The Court
made clear that “discretion as to what [the law] shall
be” cannot be delegated to the executive branch. Id. at
407. Instead, only the “application of such rules to
particular situations and the investigation of facts”
can be delegated to the executive. Id. at 408.

J.W. Hampton was the first case to mention an
“Intelligible principle” in discussing valid delegation.
Id. at 409. This expression was nothing more than
what was expressed earlier in the case: the executive
can be given the authority to determine if certain facts
are true, but the policy must be determined by
Congress from those facts without any executive
discretion. Crucially, however, this Court recognized
that “nothing involving the expediency or just
operation of such legislation was left to the
determination of the President.” Id. at 410. In short,
the Court’s judgment in J.W. Hampton is perfectly
consistent with The Brig Aurora and Field.

In Panama Refining Co. v. Ryan, 293 U.S. 388
(1935), the Court applied the exact same principles
concerning conditional legislation to strike down a
provision of the National Industrial Recovery Act. The
Court recognized that “authorizations given by
Congress to selected instrumentalities for the purpose
of ascertaining the existence of facts to which
legislation is directed have constantly been sustained.”
Id. at 426. But with respect to that provision, the Court
held that it “does not state in what circumstances or
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under what conditions the President is to prohibit the
transportation” of petroleum products. Id. at 415. It
“does not require any finding by the President as a
condition of his action.” Id. In other words, “Congress
did not declare in what -circumstances that
transportation should be forbidden, or require the
President to make any determination as to any facts
or circumstances.” Id. at 418. This doomed the
provision, and the Court held it unconstitutional. Id.
at 433.

A.L.A. Schechter Poultry Corp. v. United States,
295 U.S. 495 (1935), was almost 1dentical to Panama
Refining Co. Both concerned the National Industrial
Recovery Act, although different provisions were
involved. The Court held that “Congress cannot
delegate legislative power to the President to exercise
an unfettered discretion to make whatever laws he
thinks may be needed or advisable.” Id. at 537—38. It
would have been constitutional had the statute
“undertake[n] to prescribe rules of conduct to be
applied to particular states of fact determined by
appropriate administrative procedure,” but that is not
what this statute did. Id. at 541. “Instead of
prescribing rules of conduct, it authorize[d] the
making of codes to prescribe them” and due to the
“discretion of the President in approving or prescribing
codes, and thus enacting laws for the government of
trade and industry throughout the country, is virtually
unfettered. . . . [A]uthority thus conferred is an
unconstitutional delegation of legislative power.” Id. at
541-42 (emphasis added)

In short, the Court recognized the power of
Congress to delegate the ministerial duty of
determining a fact to the executive. Such delegations
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cannot involve discretion that is not bound by factual
determinations.

ITI. THE COURT'S WORLD WAR II CASES
MISAPPLIED PRECEDENT TO ALLOW
IMPERMISSIBLE DELEGATIONS

As discussed above, prior to the World War II,
Congress and the Courts required that the facts to be
determined by the executive be set by Congress. But
during the World War II era, this Court allowed the
President to not only determine facts, but also to
judgmentally select how those facts resulted in a given
policy. This doctrine undermined the strict separation
of powers that had existed before by allowing
delegation of substantial discretion.

The basis for this began, innocently enough, with
two earlier cases on the management of federal lands.
The Court reached the right result in those cases, but
failed to explain the limitations of its reasoning.

In Union Bridge Co. v. United States, Congress had
delegated to the Secretary of War the power to
determine whether a bridge over the waters of the
United States, which is federal property, was an
“unreasonable obstruction to the free navigation of
such waters on account of insufficient height, width of
span, or otherwise.” 204 U.S. 364, 366 (1907).
Likewise, in United States v. Grimaud, Congress had
delegated to the Secretary of Agriculture to make
“rules and regulations” over harvesting federal forest
reserves. 220 U.S. 506, 509 (1911).

In the latter case, the Court cited Wayman v.
Southard, 23 U.S. 1 (1825), concerning the ability to
delegate the power to “fill up the details.” Grimaud,
220 U.S. 506 (1911). But the Court did not mention the
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limitation that certain subjects “must be entirely
regulated by the legislature itself.” Wayman, 23 U.S.
at 43. Rules concerning federal land could be delegated
under such general provisions, but rules of private
conduct on private land “must be entirely regulated by
the legislature itself.” Id.

The nondelegation doctrine does not apply to
Congress’ power over federal land. In fact, Congress
has, starting in 1787 with the Northwest Ordinance,
explicitly  delegated  completely  discretionary
legislative power to territorial governments within the
territory owned by the federal government. 1 Stat. 50.
(“The governor and judges, or a majority of them, shall
adopt and publish in the district, such laws of the
original States, criminal and civil, as may be
necessary, and best suited to the circumstances of the
district.”). The Northwest Ordinance was enacted in
the middle of the Constitutional Convention (it was re-
enacted after the Constitution was ratified) and the
Territory Clause, U.S. Const. art. IV § 3 cl. 2, was
specifically designed to allow Congress to dispose of
such territory by, among other things, the delegation
of “rules and regulations” to the executive. James
Madison even commented that the Northwest
Ordinance was “without the least color of
constitutional authority” prior to the adoption of the
Constitution. The Federalist No. 38 (James Madison).
In short, the nondelegation doctrine does not appear to
apply within federally owned land, due to the Territory
Clause’s explicit authorization to subdelegate, and so
delegations can be made by Congress pursuant to only
general provisions.
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Union Bridge Co. and Grimaud were thus correctly
decided. But during World War II these precedents
were applied to cases that did not involve federal land.

One such case was Yakus v. United States, 321 U.S.
414 (1944). In the Emergency Price Control Act of
1942, Congress had, as a temporary wartime measure,
delegated to the Price Administrator the power to set
maximum prices on all commodities and rents. Id. at
419. Although the administrator was required to give
“due consideration” to prior prices, he was not bound
by them and could “make adjustments for such
relevant factors as he may determine.” Id. at 421.

In Yakus, the Court, for the first time, accepted
delegations of the power to judgmentally select the
facts on which policy is based. Id. at 424 (holding the
Constitution “does not require that Congress find for
itself every fact upon which it desires to base
legislative action”). The Court noted that it is the
“legislative function” to set the “binding rule of
conduct” but that in this case the rule was to obey the
Price Administrator. Id.

Imagine the tyranny available if the only limits
imposed by the Constitution allowed Congress to set
the “binding rule of conduct” as an order to obey what
the President declares. Congress would never need to
pass another criminal statute, for the President would
become a government unto himself. That is the
decision of Yakus and it deserves to be overruled.

This Court improperly rejected the idea that a
statute “call[ing] for the exercise of judgment” by the
executive would violate the Constitution. Id. at 425.
While nominally accepting the prohibition on
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delegating legislative powers, this Court allowed
precisely what the nondelegation doctrine prohibits.

It is perhaps understandable, although regrettable,
that Yakus deviated from the constitutional
requirements. It was issued in the middle of World
War II, within months of D-Day. The statute
concerned temporary emergency regulation to provide
for the war effort. For similar reasons, the Court
upheld the blanket delegated authority to determine
the undefined term “excessive profits” in another
World War II case, Lichter v. United States, 334 U.S.
742, 783 (1948). In doing so, the Court went well
beyond the prior limitations on delegated power while
emphasizing the need to support the war effort.

As with Korematsu v. United States, 323 U.S. 214
(1944) (allowing the internment of Japanese
Americans), we should recognize these cases as war-
related deviations from constitutional requirements.

It is in this light that the Court should look at
Yakus, Lichter, and Korematsu, as precedents that in
the furor of war were viewed as necessary to preserve
the government, but which, upon more -careful
consideration, are beyond what the constitution
allows.

IV. CONGRESS UNCONSTITUTIONALLY
DELEGATED LEGISLATIVE POWER TO
DETERMINE TAX RATES TO THE FCC

Section 254 of The Telecommunications Act of 1996,
codified at 47 U.S.C. § 254, violates the nondelegation
doctrine by unlawfully granting the FCC unchecked
power to set tax rates. Congress required:

Every telecommunications carrier that provides
interstate telecommunications services shall



28

contribute, on an equitable and nondiscriminatory
basis, to the specific, predictable, and sufficient
mechanisms established by the Commission to
preserve and advance universal service.

47 U.S.C. § 254(d).

Congress completely failed to specify the amount of
these so-called “contributions,” leaving that decision
entirely to the FCC. There are no facts for the FCC to
find that would determine the tax rate; instead, it is
an unrestrained policy choice made by an unelected
agency.

Although the FCC 1imposes taxes on
telecommunication providers, those companies pass
the tax on to their customers in every bill. As a result,
the FCC is forcing nearly every American to pay this
unlawful tax.

The FCC does not even set the rate itself; it has
asked the Universal Service Administrative Company
to propose the tax rate. Then, “If the Commission take
no action within fourteen (14) days of the date of
release of the public notice announcing the projections
of demand and administrative expenses, the
projections of demand and administrative expenses,
and the contribution factor shall be deemed approved
by the Commission.” 47 CFR § 54.709(a)(3). In other
words, the FCC allows the Universal Service
Administrative Company (USAC) to dictate tax rates.

The constitutional problem is with the delegation of
legislative power, not the delegation to the USAC.
Even if the FCC directly sets the tax rate, the problem
remains the same: an unelected body is making
legislative decisions.
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The American people elect members of Congress—
not FCC commissioners—to wrestle with the hard
choice of how much money the American people are
required to pay to support their government. The FCC
lacks any constitutional authority to make those
decisions.

If this Court allows Congress’s delegation here, it
will set a catastrophic precedent: What prevents
Congress from completely surrendering all tax rate
decisions to the President? There is no limiting
principle. Such an outcome would eviscerate the
constitutional separation of powers, allowing tax rates
to fluctuate wildly with every change in presidential
administration—all without a single vote by the
people’s representatives, their elected agents.

The Founders embedded safeguards in the
Constitution to ensure tax laws are passed through
rigorous legislative scrutiny. E.g., U.S. Const. Art. I,
§ 7. Further, tax levels must meet the constitutional
standards of both bicameralism and presentment.
That difficulty in enactment creates stability and
predictability in the government’s revenue demands.
That stability and predictability allow citizens to
invest with some idea of what percentage the
government will ask of their hard-earned profits from
those investments. Undermining these principles
jeopardizes the foundation of our entire economic
system.

It 1s 1imperative that this Court reject any
suggestion that a separate, more stringent, “private
nondelegation” doctrine should apply only to
delegations to private parties. This is a false
distinction that would dangerously undermine the
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constitutional requirements that apply to all
delegations of authority.

This Court has never recognized that delegations to
private  organizations somehow  violate the
Constitution in a way any different from any
delegations to the executive branch. Nor is there one
word in the Constitution or the jurisprudence of this
Court that would lead anyone to believe delegations of
legislative power to private parties are different than
any other delegation of legislative power. The
executive branch can implement the law; it cannot
determine what the law is more than any private
individual. The Constitution makes no such
distinction, and neither should this Court.

Nor would such a private nondelegation doctrine
even apply in this case. USAC is a wholly owned
subsidiary of the National Exchange Carrier
Association, which was created in 1984 by the FCC.
The FCC establishes the board of the National
Exchange Carrier Association and chooses which
groups are allowed to participate. It then ordered
NECA to create USAC. Changes to the Board of
Directors of the National Exchange Carrier
Association, Inc. and Federal-State Board on
Universal Service, 62 FR 41294 (Aug. 1, 1997). NECA
was ordered to create USAC such that the chairman of
the FCC selected the board members of the Universal
Service Administrative Company. Id. at 41295 (“The
Chairman of the Federal Communications
Commission will review the nominations submitted to
the Commission by industry and nonindustry groups
and select the members of the USAC Board of
Directors.” “Board members may be reappointed for
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subsequent terms pursuant to the initial nomination
and appointment process described above.”).

Given (1) USAC was created by the government,
(2) the control the FCC has over the USAC board of
directors, and (3)that it is operated for the
government’s benefit in managing the USF, it follows
that USAC should be regarded as a governmental
entity when considering questions of the separation of
powers. Dep’t of Transp. v. Ass’n of Am. Railroads, 575
U.S. 43, 563—4 (2015) (“Amtrak was created by the
Government, is controlled by the Government, and
operates for the Government’s benefit. Thus . . .
Amtrak acted as a governmental entity for purposes of
the Constitution’s separation of powers provisions.”).

Congress’s delegation to the FCC to determine the
tax rate for the Universal Service Fund violates the
nondelegation doctrine regardless of the involvement
of the Universal Service Administrative Company.
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CONCLUSION

For the foregoing reasons, this Court should hold
that 47 U.S.C. § 254(d) is unconstitutional as it
violates the nondelegation doctrine by allowing the
FCC to set tax rates.
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