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APPENDIX A — ORDER OF THE UNITED STATES 
DISTRICT COURT FOR THE EASTERN DISTRICT 

OF VIRGINIA, ALEXANDRIA DIVISION,  
FILED JANUARY 11, 2022

IN THE UNITED STATES DISTRICT COURT  
FOR THE EASTERN DISTRICT OF VIRGINIA  

ALEXANDRIA DIVISION

1:16cv412 (AJT/MSN)

DONALD HERRINGTON,

Petitioner,

v.

HAROLD CLARKE,

Respondent.

January 11, 2022, Decided;  
January 11, 2022, Filed

Anthony J. Trenga, United States District Judge.

ORDER

This matter is once more before the Court on remand 
from the United States Court of Appeals for the Fourth 
Circuit. See Appeal No. 20-7577; Dkt. No. 86. The case was 
remanded due to the Court’s oversight of one of petitioner 
Donald Herrington’s (‘petitioner” or “Herrington”) many 
claims for relief in this habeas action initiated under 28 
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U.S.C. § 2254. Id. The Court is now tasked with assessing 
the merits of petitioner’s contention that his appellate 
attorney was ineffective for failing to argue on appeal 
that Herrington was denied an impartial jury. Petitioner 
claims that the jury was not impartial because, during 
the guilt phase of the trial, it was improperly presented 
information related to the range of punishment for 
perjury, one of the several criminal charges petitioner 
faced. [See Dkt. No. 1-2] at 28. For the reasons that follow, 
the Court concludes that petitioner is not entitled to relief 
as to this claim and will again dismiss the petition.

I

In 2011, petitioner was charged with thirteen 
felonies and two misdemeanors in the Circuit Court for 
the County of Stafford. See Dkt. No. 1-3 at 7. Among 

were based on violations of § 19.2-161 of the Virginia 
Code, and three of which were based on violations of 
§ 18.2-434 of the Virginia Code. [See Dkt. No. 1-3] at 7. 
In support of these counts, the Commonwealth charged 
that petitioner had been dishonest about his assets and 
income in claiming indigency to receive a court appointed 
attorney in a previous criminal prosecution. See Trial 
Transcript (“Tr. Trans.”), July 30, 2012; Tr. Trans. July 
31, 2012. To prove its case, the Commonwealth sought to 
introduce the documents on which petitioner had attested 
to his indigency under oath. Id. Petitioner objected to the 
introduction of the documents, claiming they were unduly 
prejudicial because they contained a standard warning 
indicating that the maximum penalty for perjury was 
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years. Id. The trial court admitted the documents over 
petitioner’s objection, and petitioner explicitly opposed 
redacting the documents prior to their introduction. Tr. 
Trans. July 31, 2012. Even so, in Herrington’s view, the 
decision to admit the documents was erroneous, and he 
argues that his appellate attorney was ineffective in failing 
to raise this argument on appeal. [Dkt. No. 1-2] at 28.

II

To demonstrate ineffective assistance of counsel, 

performance prejudiced the defense. Strickland v. 
Washington, 466 U.S. 668, 687 (1984). To demonstrate 
deficient performance, the convicted defendant must 
overcome the “strong presumption that counsel’s strategy 
and tactics fall within the wide range of reasonable 
professional assistance.” Burch v. Corcoran, 273 F.3d 
577, 588 (4th Cir. 2001) (internal quotations omitted). The 
prejudice component, meanwhile, requires a defendant 
to “show that there is a reasonable probability that, 
but for counsel’s unprofessional errors, the result of the 
proceeding would have been different.” Strickland, 466 
U.S. at 694. It is not enough, however, “to show that the 
errors had some conceivable effect on the outcome of 
the proceeding.” Id. at 693. Instead, “[t]he likelihood of 
a different result must be substantial.” Harrington v. 
Richter, 562 U.S. 86, 112 (2011). It thus follows that, in the 
context of effective assistance of appellate counsel claims, 
no relief is warranted where state law would dictate that a 
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claim, if raised, would not have been successful. See, e.g., 
Davis v. Polk, No. 1:05cv29-W, 2007 WL 2898711, at *39 
(W.D.N.C. Sept. 28, 2007) (“Because Davis would not have 
succeeded on direct appeal on any of the allegations raised 
in sub-claims A-D, appellate counsel was not ineffective 
for failing to raise them.”).

III

Because the state courts did not review petitioner’s 
claim on the merits, this Court conducts de novo review 
of Herrington’s argument that his appellate counsel was 
ineffective for failing to raise a jury bias claim on appeal. 
See Gordon v. Braxton, 780 F.3d 196, 202 (4th Cir. 2015). 
Because Virginia law makes clear that any such claim 
would not have succeeded on appeal, the Court concludes 
petitioner is not entitled to relief.

In support of his argument that the jury he faced 

Commonwealth v. Hill, 568 S.E.2d 673 (2002), which 
petitioner calls “the leading law governing this [issue],” 
and Commonwealth v. Brown, Nos. F-00-2425, F-00-2426, 
2001 WL 34037293 (Va. Cir. Ct. Mar. 29, 2001). Petitioner 
then provides a quotation reading, “There can be no 
mention of sentence range during guilt phase or voir-dire.” 
[Dkt. No. 1-2] at 28. The origin of this quotation is unclear, 
for it does not appear in either case petitioner cites.

Nor can the Court find significant support for 
petitioner’s argument, either in the cases petitioner cites 
or through its own research. Indeed, neither Hill nor 
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Brown stand for the proposition that information related 
to a potential range of punishment cannot be presented 
to a jury during the guilt phase of a trial. Instead, in Hill, 
the Supreme Court of Virginia held only that “neither the 
defendant nor the Commonwealth in a non-capital criminal 
prosecution has a constitutional or statutory right to ask 
the members of a jury panel questions about the range 
of punishment that may be imposed upon a defendant 
if he is ultimately convicted of the crimes charged or 
of lesser included offenses.” See Hill, 264 Va. at 320 
(emphasis added). Hill makes no mention of a ban on the 
admission of physical evidence that happens to contain 
information related to the sentencing range of a given 
offense. And Brown, a trial court opinion, explored two 
different issues: the propriety of asking potential jurors 
about their “knowledge and understanding of mandatory 
minimum sentencing” and whether the court erred in 
“failing to instruct the jury that parole has been abolished 
in Virginia.” Brown at *1.

Contrary to petitioner’s apparent belief – but 
consistent with the opinions just discussed – in Virginia, 
there is no outright prohibition on presenting to a jury 
evidence which contains the range of punishment during 
the guilt phase of a trial.1 Instead, the decision to admit 

1. Virginia state courts have admittedly blocked pre-
sentencing phase presentation of information related to mandatory 
minimum sentences on the ground that such information may 

See, e.g., Lilly v. Commonwealth, 647 
S.E.2d 517 (Va. Ct. App. 2007); Walls v. Commonwealth, 563 
S.E.2d 384 (Va. Ct. App. 2002). This line of cases is distinguishable, 
however, because in Virginia, a charge of perjury does not carry a 
mandatory minimum sentence. See Va. Code §§ 18.2-434, 19.2-161.
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such evidence is a matter of judicial discretion. See, e.g., 
Guerrero-Giron v. Commonwealth, No. 1903-10-4, 2011 
WL 5345976, at *3 (Va. Ct. App. Nov. 8, 2011) (calling the 
decision whether to allow mention of sentencing range 
a matter of the trial court’s discretion); Commonwealth 
v. Barela, No. MI-2017-4, 2017 WL 9887540, at *2 (Va. 
Cir. Ct. Sept. 28, 2017) (“[T]he trial court’s discretion” to 
“inform juries of penalty ranges at the outset of trial” is 
“not circumscribed except as it always is, by the abuse of 
discretion standard.”).

Because the decision to admit such evidence is a 
matter of discretion, Virginia’s appellate courts will not 
overturn such a decision absent abuse of that discretion. 
See Coe v. Commonwealth, 340 S.E. 2d 820, (Va. 1986). 
“[T]he phrase ‘abuse of discretion’ means that the circuit 
court ‘has a range of choice, and that its decision will not 
be disturbed as long as it stays within that range and is 

Sauder v. Ferguson, 
289 Va. 449, 459 (2015) (quoting Landrum v. Chippenham 
& Johnston-Willis Hosps., Inc., 282 Va. 346, 352 (2011) 
(internal quotation marks omitted)).

Assessed from this vantage, it is clear that the 
trial court did not abuse its discretion in overruling 

unduly prejudicial to his defense. Faced with such an 
objection, the trial court was tasked with weighing the 
probative value of the evidence “against the tendency of 
the . . . evidence to produce passion and prejudice out of 
proportion to its probative value.” Coe, 340 S.E. 2d at 823 
(quoting State v. Flett, 234 Or. 124, 127 (1963)).
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Admittedly, there can be little argument that 
information related to the sentencing range for perjury 
was not relevant to the question of whether plaintiff, in 
fact, had committed perjury. Even so, on balance, it is 

far exceeded the potential prejudice they may have 
presented. Indeed, the documents were the foundation of 
petitioner’s perjury charges, rendering their probative 

See Hunter v. Commonwealth, 
427 S.E. 2d 197, 203 (Va. Ct. App. 1993) (opining that a 
judge “does not abuse his discretion by admitting evidence 
that is relevant and material because it is highly probative 
of an essential element of the offense”); Coe, 340 S.E. 2d 
at 823 (“Evidence which bears upon and is pertinent to 
matters in issue, and which tends to prove the [charged] 
offense is relevant and should be admitted.”).

The risk of prejudice the sentencing range listed 
on those documents posed to petitioner, although not 

provided on the document constituted no more than a 

that could have colored the jury’s opinion of him or his 
character. In theory, the small potential prejudice that 
this information posed could have been mitigated but 
for petitioner’s insistence that the documents not be 
redacted prior to their admission, an accommodation the 
Commonwealth was prepared to make. See Tr. Trans. 
July 30, 2012.

The Court of Appeals of Virginia has routinely declined 
to overturn trial judges’ decisions to admit evidence far 
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when the evidence presented was relevant to an element of 
the charged offense. See, e.g., Lambert v. Commonwealth, 
833 S.E. 2d 468, 474-75 (Va. Ct. App. 2019) (“Here, the 
evidence was directly related to an essential element 
of the offense charged. . . . Therefore, the trial court 
did not commit an abuse of discretion in admitting the 
evidence appellant was in the Bloods [gang].”); Orbe v. 
Commonwealth, 258 Va. 390, 402, 519 S.E.2d 808, 815 
(1999) (upholding trial court’s admission of grisly crime 
scene photographs over defendant’s unfair prejudice 
objection); Burnette v. Commonwealth, 729 S.E.2d 
740, 750-51 (Va. Ct. App. 2012) (upholding trial court’s 
admission of child autopsy photographs over defendant’s 
unfair prejudice objection); Landeck v. Commonwealth, 
722 S.E.2d 643, 647 (Va. Ct. App. 2012) (upholding trial 
court’s admission of crude racial epithet defendant shouted 
at victim over defendant’s unfair prejudice objection).

On this basis, this Court concludes that the trial court 
did not abuse its discretion in admitting the indigency 

did not abuse its discretion, appellate counsel was not 
ineffective for failing to raise the issue on appeal. Cf. Fulks 
v. United States, 875 F. Supp. 2d 535, 604 (D.S.C. 2010), 

, No. CA 4:08-70072-JFA, 2010 WL 8987255 

appellate counsel was not ineffective because the Fourth 
Circuit would not have found an abuse of discretion by the 
court in denying the admission into evidence of Basham’s 
statement to Sheriff Hewett.”). Accordingly, it is hereby
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ORDERED that petitioner’s claim that his appellate 
attorney was ineffective for failing to raise the above-
described issue on appeal is DISMISSED.

days of the date of this Order. See Fed. R. App. P. 4(a). A 
written notice of appeal is a short statement indicating a 
desire to appeal this order and noting the date of the order 
petitioner wants to appeal. Petitioner need not explain the 
grounds for appeal until so directed by the Court. Failure 

appealability from a circuit justice or judge. See 28 U.S.C. 
§ 2253 and Fed. R. App. P. 22(b). This Court expressly 

in this Order.

The Clerk is directed, pursuant to Rule 58 of the 

in favor of respondent Harold Clarke, to send a copy of this 
Order to petitioner and counsel of record for respondent, 
and to close this civil action.

Alexandria, Virginia 
January 11, 2022

/s/ Anthony J. Trenga  
Anthony J. Trenga
United States District Judge
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APPENDIX B — MEMORANDUM OPINION  
OF THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF VIRGINIA, 
ALEXANDRIA DIVISION, FILED  

SEPTEMBER 29, 2020

UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF VIRGINIA, 

ALEXANDRIA DIVISION

1:16-cv-412 (AJT/MSN)

DONALD HERRINGTON, 

Petitioner, 

v. 

HAROLD CLARKE, 

Respondent.

September 29, 2020, Decided;  
September 29, 2020, Filed

MEMORANDUM OPINION

Virginia state prisoner Donald Herrington initiated 

challenging several convictions entered against him in 
See Dkt. No. 1. 

petition. See 
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I. Background

See Dkt. No. 1; Appeal 

See Dkt. No. 

See Case Nos. CR11001320-00 

1

Id. 

Id. On direct appeal, petitioner 

See 

Anders Id. 

1. 
attempting 

See 
Tr. Ct. Rec.
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trial. Id. 

Id. 

appeal. Id. 

appeal. Record No. 140286.

See id.; 

See Dkt. Nos. 24-25. In response to 

Id.
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II. Standard of Review

III. Analysis

See Appeal No. 
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A. Waiver of Right to Counsel

or intelligently made. See 

Slayton v. Parrigan, 215 Va. 27, 205 S.E.2d 680, 682 
(Va. 1974), in denying it at state habeas. See Dkt. No. 

that Slayton 
See Record No. 17-6252. It 

Id. 

Slayton 
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United States 
v. Wade, 388 U.S. 218, 224, 87 S. Ct. 1926, 18 L. Ed. 2d 

United States v. Singleton, 107 

intelligent. Montejo v. Louisiana, 556 U.S. 778, 786, 129 
S. Ct. 2079, 173 L. Ed. 2d 955 (2009).

Faretta 
v. California, 422 U.S. 806, 835, 95 S. Ct. 2525, 45 L. 

all

United States v. Gallop, 838 

United States v. Ductan, 800 F.3d 642, 649 (4th 

See Davis v. Padula,
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Gallop, 838 F.2d at 110). Instead 

Gallop, 

Davis, 2012 U.S. Dist. LEXIS 101865, 2012 

He nevertheless repeatedly insisted on proceeding pro 
se.
chronologically, and in relevant part.
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...

Transc. Dec. 20, 2011, pp. 2-5.

...
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DEFENDANT: Yes.

DEFENDANT: No.

DEFENDANT: No.

...

Herrington.
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Transc. Feb. 3, 2012, pp. 5-10.

...



Appendix B

20a

DEFENDANT: Yes.

DEFENDANT: I have talked to attorneys, 
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DEFENDANT: Yes, it is.

right.

THE COURT: All right. And Mr. Herrington, 

...

THE COURT: All right. So Mr. Herrington, 
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DEFENDANT: Yes, I did.

responsibilities and the role that an attorney 
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DEFENDANT: No.

having the money to represent an attorney, 

restricted in my abilities to get money, raise 
money, and hire an attorney.

THE COURT: All right.
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attorney.

DEFENDANT: For attorneys, yes, they are.
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obtain employment in either Maryland or D.C. 

ability to get an attorney.
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DEFENDANT: Yes.

...

DEFENDANT: Yes.

DEFENDANT: Yes, it is.
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Oxycodone.
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DEFENDANT: This morning.

DEFENDANT: No, they do not.

DEFENDANT: No.

DEFENDANT: No.

...
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DEFENDANT: Yes.

...
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THE COURT: ... All right, Mr. Herrington, 

Honor.
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...

yes.

Transc. Feb. 21, 2012, pp. 5-74.
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DEFENDANT: No.

DEFENDANT: I did not.

an attorney.

DEFENDANT: As a means to an end.

DEFENDANT: No.
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DEFENDANT: Yes.

DEFENDANT: Yes.
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several occasions, Mr. Herrington, indicated 

DEFENDANT: Yes, I do.

DEFENDANT: I do.

be represented by an attorney in the criminal proceedings. 
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that petitioner had completed high school and had several 

See, e.g., Grant v. Warden, Broad River 
Con. Inst., No. 4:15-cv-2728, 2016 U.S. Dist. LEXIS 49156, 

report and recommendation adopted at 2016 

11, 2016); Walker v. Eagleton, No. 4:09-214-PMD, 2009 

Voluntariness of the Waiver

 



Appendix B

38a

see, e.g.,

See, 
e.g., United States v. Anderson, 567 F.2d 839 (8th Cir. 

motions. See Transc. Oct. 15, 2012, pp. 11-12. Additionally, 
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DEFENDANT: One. 

DEFENDANT: John Mayoras.

DEFENDANT: It is my intention.

Trans. Feb. 3, 2012, P. 8.2

2. On the same date, petitioner stated that expected to receive 

take no more than thirty days to be processed. Transc. Feb. 3, pp.7-9.
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income that I do receive  . . . .

Transc. Feb 21, 2012, pp. 12-13.

been protected.

see Newton v. Dretke, 371 F.3d 250, 255 (5th Cir. 2004), 
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United States 
v. Paternostro, 966 F. 2d 907, 912 (5th Cir. 1992). In this 

DEFENDANT: Yes, it is.

right.

Transc. Feb. 21, 2012, p. 8.
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or that this Court would 
appoint counsel if you want it on these charges

See 

concerns.

Knowledge and Intelligence of Waiver



Appendix B

43a

See, 
e.g.,

possible punishment 

see, e.g., Dkt. 

see, e.g., id., 
p. 12.

Petitioner invokes Lord v. United States Government, 

See, e.g., Dkt. 
Lord 

made with an apprehension

Lord, 412 F.2d at 
502-03 (citing Von Moltke v. Gillies, 332 U.S. 708, 721-24, 
68 S. Ct. 316, 92 L. Ed. 309 (1948)) (emphasis added). Lord, 
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Lord in the manner petitioner 

See, e.g., Gallop, 838 F.2d at 110.
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See, 
e.g.,

See 

...
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DEFENDANT: Yes.

to pick and choose.

DEFENDANT: There are some motions I 

choose.
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DEFENDANT: Yes.

DEFENDANT: Yes, it is.

Transc. Feb. 21, 2012, pp. 15-19.
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petitioner as to a practical reality that a private attorney 

B. Ineffective Assistance of Appellate Counsel

See Dkt. No. 1, p. 28. In remanding 



Appendix B

49a

Anders 

raised. Id. at pp. 5-6.

Strickland 
v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 80 L. 

Strickland,

Burch v. Corcoran, 273 F.3d 

Strickland, 466 U.S. at 694. It is, 

Id. 

Harrington v. Richter, 562 U.S. 86, 112, 
131 S. Ct. 770, 178 L. Ed. 2d 624 (2011). Additionally, in 
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Strickland 466 U.S. at 697.

See Dkt. 
all 

2009. See Dkt. No. 1-2, p. 5.

See Dkt. No. 1-2, 
PP. 5-7.3

3. 

See Dkt. No. 1-2.
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See Dkt. No. 1-2, pp. 7-8.

See Dkt. 
No. 1-2, pp. 8-9.

See Dkt. No. 1-2, pp. 11-20.

See 
Dkt. No. 1-2, pp. 20-25.

See 
Dkt. No. 1-2, pp. 25-27.

See 
Dkt. No. 1, p. 17; Dkt. No. 1-2, pp. 28-31.
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motions. See Dkt. No. 1-2, pp. 31-34.

See Dkt. No. 1-2, p. 34.

See Dkt. No. 1-2, pp. 34-37.

See Dkt. No. 1-2, pp. 36-37.

See Dkt. No. 1-2, 
pp. 37-42.

See Dkt. No. 1-2, pp. 42-44.

Dkt. No. 1; Dkt No. 1-2.
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Claims 1, 2, 3

See 

to these claims.

4 See Dkt. No. 1-2.

4. 
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the tax year 2006 a single person not married 

DEFENDANT: Yes, I have.

DEFENDANT: No.

DEFENDANT: Yes.

DEFENDANT: No.
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5 See 

See Evans v. Thompson, 881 F.2d 117, 124 (4th Cir. 1989) 

were

adjusted gross income, 

See 

5. In his 2019 traverse, petitioner again mischaracterizes the 

See Dkt. No. 73, pp. 23-

his own counsel’s 

See 
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in the year 2009 had several tenants each paying him 

See 

evidence presented, see Jackson v. Virginia 443 U.S. 
307, 99 S. Ct. 2781, 61 L. Ed. 2d 560 (1979),6

had 

3 are denied.7

6. Jackson 

Jackson, 443 U.S. at 319 (citing 
Johnson v. Louisiana, 406 U.S. 356, 362, 92 S. Ct. 1620, 32 L. Ed. 

7. 
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Claim 4

same act is inconsistent and cannot stand. See Dkt. No. 
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McQuinn v. Commonwealth, 298 Va. 456, 839 S.E.2d 907, 
United States v. Powell, 469 

U.S. 57, 65, 105 S. Ct. 471, 83 L. Ed. 2d 461 (1984)).

petitioner.

Claim 5

raised this claim.
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Claim 6

In Claim 6, petitioner presents a rambling and 

Brady v. Maryland, 373 U.S. 83, 
83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963). See Dkt. No. 1-2, 

Id. Those complaints, petitioner states, led to criminal 
charges being raised against Goldberg, charges that 

Id. Petitioner additionally 

Brady violations. 

Id. 

Id.
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To prevail as to a Brady 

See Banks v. Dretke, 540 U.S. 668, 691, 124 S. Ct. 1256, 157 

Kyles 
v. Whitley, 514 U.S. 419, 434, 115 S. Ct. 1555, 131 L. Ed. 

Id. at 435.

Brady 

claim.

1. Criminal Complaints
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availing.

See 
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had been involved 

records.

were preserved and 

transcripts reveal that Ms. Flood invoked her right against 

Cf. Walker 
v. Kelly,
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2. Evidence of Travel Arrangements for Matthew 
Goldberg

See 

3. Criminal Charges Raised Against Andrea Flood

Brady 

Id.
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8

Brady 

4. Phone Call Recordines

See 

trial, see 

that, accordingly, no Brady 

any Brady 

impacted his trial. Finding no Brady 

8. See CIRCUIT COURT CASE INFORMATION
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Brady claim on appeal. Claim 6 is 
accordingly dismissed.9

Claim 7

See Dkt. No. 1-2, pp. 25-28. This claim is 

See Dkt. No. 1-2, 
pp. 25-28.

9. 

Brady Juniper v. 
Zook,

Juniper, 876 F.3d 
Schriro v. Landrigan, 550 U.S. 465, 474, 127 S. Ct. 

do not make
Brady 

See Appeal No. 17-6252. 
Brady 

Juniper, 

evidentiary hearings.
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PROSECUTOR: Mia Canino approached me 

Ms. Canino and Ms. Canino has done it on more 

together  . . . .

THE COURT: All right. Mr. Herrington, 
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See Riner v. Commonwealth, 268 Va. 296, 318, 

Wyatt v. Commonwealth, 2015 

See Evans 
v. Thompson, 881 F.2d 117, 124 (4th Cir. 1989).

Claim 8

order. See 

he believed imposed a more lenient sentence than that 
Id. This claim is easily 

See Davis v. 
Mullins, 251 Va. 141, 148, 466 S.E.2d 90 (1996) (applying 
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See Laguerre 
v. United States, No. 7:07cv272, 2007 U.S. Dist. LEXIS 

10

Claim 9

Claim 9 also lacks merit. In the claim, petitioner 

not sure if 
that was enough time.

10. 

Compare Transc. Oct. 1, 2012, pp. 189-193 with Dkt. No. 
1-3, pp. 17-19.
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See Transc. Nov. 5, 2012, pp. 

Id. 

Id. at 

Id. at p. 9.

pro se 

See Dkt. No. 1-2, 

pro se 
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Attorney received a copy . . . .

Transc. Dec. 17, 2012, pp. 5-7.

See Transc. Dec. 17, 2012, pp. 84-86.
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See 
HUD v. Cost Control Mktg. & Sales Mgmt., 64 F.3d 920, 

pro se 

United States v. 
Mason,

Williams 
v. Kelly, 816 F.2d 939, 950 (4th Cir. 1987). Accordingly, 
Claim 9 is denied.

Claim 10

See Transc. Oct. 1, 
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See HUD v. Cost 
Control Mktg. & Sales Mgmt., 64 F.3d 920, 925 (4th Cir. 

Claim 11

trial. See 

Id. Petitioner 

Dkt. No. 1-2, p. 35.

In this claim, it is clear that petitioner attempts to 

Ms. Tremblay, petitioner stated that he, too, intended 

See 
pp. 466-68. At that point, petitioner expressly stated that 
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See 

only 

See id. at 

this claim on appeal. Cf. Davis v. Polk, No. 1:05cv29, 2007 

Claim 12
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trial. See 

See United States 
v. Chatman,

see also Edwards v. United States, 795 F.2d 958, 

pro se, 

Degrate v. Godwin, 84 F.3d 

the pro se United States 
ex rel. George v. Lane, 718 F.2d 226, 233 (7th Cir. 1983) 

Chatman, 584 F.2d 

See 

Constitution or laws or treaties of the 
United States
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right. See Makdessi v. Watson,

Chatman—

Claim 13

See 

Kauffmann v. Commonwealth, 8 Va. App. 400, 

Barrett 
(Clark) v. Commonwealth, 41 Va. App. 377, 391, 585 S.E.2d 



Appendix B

76a

Bradshaw v. Commonwealth, 228 

Bordenkircher v. 
Hayes, 434 U.S. 357, 363, 98 S. Ct. 663, 54 L. Ed. 2d 604 
(1978).

See United States v. Goodwin, 457 U.S. 
368, 380 n.12, 102 S. Ct. 2485, 73 L. Ed. 2d 74 (1982).

In this case, petitioner alleges that Attorney Mooney 

verdicts at trial. Id. 

Id. 
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Cf. Davis v. Polk, No. 1:05cv29, 2007 U.S. Dist. LEXIS 

Claim 14

See Dkt. No. 

Fox v. Elk Run Coal Co., 739 F.3d 131, 135 

Great Coastal Express, Inc. v. Int’l 
Bhd. of Teamsters, 675 F.2d 1349, 1356 (4th Cir. 1982). 

Fox, 739 F.3d at 136.

See Dkt. No. 1-2, p. 43. 
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See Dkt. No. 1-2, pp. 43-44.

this assertion.

have those, and I never heard anything back. So 
Mr. Herrington, also, Mr. Herrington made this 
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themselves 
had 

See Superior Seafoods, Inc. v. Tyson Foods, Inc., 620 

Davis v. Polk, No. 
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This claim is denied.

IV. Conclusion

Alexandria, Virginia

/s/ Anthony J. Trenga               
Anthony J. Trenga
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APPENDIX C — ORDER OF THE UNITED 
STATES COURT OF APPEALS FOR THE  
FOURTH CIRCUIT, FILED JUNE 4, 2024

UNITED STATES COURT OF APPEALS  
FOR THE FOURTH CIRCUIT

No. 22-6272 
(1:16-cv-00412-AJT-MSN)

DONALD HERRINGTON,

Plaintiff-Appellant,

v.

CHADWICK DOTSON, DIRECTOR OF THE 
DEPARTMENT OF CORRECTIONS,

Defendant-Appellee.

FILED: June 4, 2024

The court denies the petition for rehearing and 
rehearing en banc. No judge requested a poll under Fed. 
R. App. P. 35 on the petition for rehearing en banc.

Entered at the direction of the panel: Judge Niemeyer, 
Judge Agee, and Judge Thacker.

For the Court

/s/ Nwamaka Anowi, Clerk
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