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APPENDIX A

United States Court of Appeals
for the Seventh Circuit

Arroyo v. Volvo Grp. N. Am., LLC

January 25, 2024, Argued;
February 27, 2024, Decided

No. 23-1165

Before Hamilton, Brennan, and Kirsch, Circuit Judges.

Opinion

[*1067] KIRSCH, Circuit Judge. LuzMaria Arroyo, an
Army Reservist, sued her employer, Volvo Group
North America, LLC, alleging discrimination based on
her military status and her related post-traumatic
stress disorder. After we reversed the district court's
ruling granting summary judgment to Volvo, the case
proceeded to trial, where a jury ruled for Arroyo and
awarded her $7,800,000 in damages. Following trial, 
the district court granted judgment as a matter of law
to Volvo on Arroyo's Americans with Disabilities Act
claim and ordered a new trial on the remaining
Uniformed Services Employment and Reemployment
Rights Act claim. After the jury found for Volvo in
[**2] the second trial, Arroyo appealed. Because
Arroyo is not a qualified individual under the ADA,
and because the district court did not abuse its
discretion in finding that the jury verdict of the first
trial resulted from passion and prejudice, we affirm.

1a



[*1068] I

LuzMaria Arroyo worked for Volvo Group North
America, LLC, from June 2005 until her termination
in November 2011. During that time, Arroyo also
served as an Army Reservist and often had to take
time off from Volvo to attend to her military duties.
Because of her military service, Arroyo suffered from
post-traumatic stress disorder. Volvo was aware of
Arroyo's military status and her PTSD diagnosis at all
relevant times during her employment.

Employees at Volvo are subject to an attendance policy
under which the employee receives a whole or
fractional "occurrence" every time he or she arrives
late to work without providing required
documentation. The policy outlines the disciplinary
steps to be taken as an employee accrues more
occurrences, with the last step resulting in
termination. After returning from a tour of duty in
2010, Arroyo accumulated several occurrences, most of
which involved her arriving to work a few minutes
late. 

Ultimately, [**3] Volvo terminated Arroyo's
employment. While Volvo claimed Arroyo's
termination stemmed from her violations of the
attendance policy, Arroyo believed her termination
was the result of discrimination based on her disability
and her status as a member of the military. Therefore,
in August 2012, she sued Volvo for discrimination
under Title VII of the Civil Rights Act of 1964, 42
U.S.C. [[2000e et seq., the Americans with Disabilities
Act. 42 U.S. C. §§ 12101 et seq., the Rehabilitation Act
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of 1973, 29 U.S.C. §§ 791 et seq., and the Uniformed
Services Employment and Reemployment Rights Act,
38 U.S.C. §§ 4301 et seq.; she also brought an
intentional infliction of emotional distress claim under
state law.

The district court granted summary judgment to Volvo
on all claims, and Arroyo appealed. We reversed on
Arroyo's ADA and USERRA claims. Arroyo v. Volvo
Grp. N.A., LLC. 805 F.3d 278, 286-87 (7th Cir. 2015)
("Arroyo I''). On remand, the parties proceeded to trial
on those two claims. A jury returned a verdict in favor
of Arroyo across the board, awarding her $2,600,000 in
compensatory damages and $5,200,000 in punitive
damages for her ADA claim and finding that Volvo
willfully violated USERRA (because of the liability
finding under the ADA, damages were not awarded
under the USERRA claim). After Arroyo requested
equitable relief following trial, the district court
awarded her back pay, front pay, and other
employment-related compensation. However, pursuant
to the statutory cap under 42 U.S.C. § 1981a(b)(3)(D)
of the ADA, the district court reduced Arroyo's
compensatory [**4] and punitive damages award to
$300,000.

Volvo then moved for judgment as a matter of law or,
alternatively, a new trial. Fed R Civ. P. 50 & 59. The
district court granted Volvo's motion for judgment as
a matter of law on the ADA claim because Arroyo
failed to show at trial that she was a qualified
individual under the ADA. The court next addressed
Volvo's motion for a new trial. In doing so, the court
first found the jury's damages award on the ADA claim
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to be monstrously excessive and the result of passion
and prejudice. But because the court had already
resolved the ADA claim in Volvo's favor, it only needed
to determine whether that passion and prejudice
likewise infected the jury's liability determination on
the USERRA claim. The court concluded that it did,
thereby warranting a new trial on the USERRA claim
alone.

In February 2022, the district court held a second jury
trial on the USERRA claim. Prior to trial, the district
court excluded evidence of Arroyo's PTSD diagnosis
and treatment, finding the evidence irrelevant [*1069]
to the USERRA claim and likely to confuse the jury.
Ultimately, the jury found in favor of Volvo. Arroyo,
understandably frustrated with the result, filed a Rule
59(e) motion to reconsider. [**5] In her motion, Arroyo
did not explicitly seek a new trial; rather, she asked
the court to set aside the verdict in the second jury
trial and reinstate the verdict rendered in the first.
The district court interpreted Arroyo's request for
relief as a motion seeking reconsideration of its earlier
order resolving the ADA claim and granting a new
trial on the USERRA claim. The court denied the
motion. Arroyo timely appealed.

II

Arroyo challenges the district court's orders granting
judgment as a matter of law to Volvo on the ADA claim
and ordering a new trial on the USERRA claim. Arroyo
also appeals the denial of her motion to reconsider, but
we need not address that motion because we are
reviewing the underlying orders on the merits.
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A

The district court granted Volvo judgment as a matter
of law on the ADA claim because Arroyo failed to prove
that she was a qualified individual under the statute.
HN1 We review a district court's decision to grant
judgment as a matter of law de novo. Learning Curve
Toys, Inc. v. PlayWood Toys, Inc., 342 F.3d 714, 721
(7th Cir. 2003).

HN2 A plaintiff may only recover under the ADA if she
is a "qualified individual," in other words, someone
who, "with or without reasonable accommodation, can
perform the essential functions of the job." Peters v.
City of Mauston, 311 F.3d 835, 842 (7th Cir. 2002)
(citing 42 U.S.C. § 12111(8)). [**6] While regular
attendance is not an essential function of every job,
Jovanovic v. In-Sink-Erator Div. of Emerson Elec. Co.,
201 F.3d 894, 900 (7th Cir. 2000), an employer may
treat regular attendance as an essential job
requirement and need not accommodate unreliable
attendance, Taylor-Novotny v. Health All. Med. Plans,
Inc., 112 F.3d 478, 489 (7th Cir. 2014).

Here, Volvo maintained a policy that clearly outlined 
its attendance requirement, explained how an
employee accumulates "occurrences" for arriving late
to work, and listed the consequences that would result
from reaching a certain number of occurrences. Volvo
thus undoubtedly viewed regular and timely
attendance as an essential job function. See id. at 490
(treating regular attendance as an essential job
function in part because the employer had an explicit
attendance policy in place); see also 42 U.S.C. §
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12111(8) ("[C]onsideration shall be given to the
employer's judgment as to what functions of a job are
essential ... . "). Arroyo indisputably arrived to work
late several times and ultimately accumulated
sufficient occurrences for termination under Volvo's
policy; she therefore did not perform an essential job
function, barring her status as a qualified individual
under the ADA.

Arroyo's counterarguments are unpersuasive. First,
she argues that she is a qualified individual because
her supervisors consistently gave her positive [**7] job
performance reviews. But Volvo only terminated
Arroyo because of her attendance issues; her otherwise
satisfactory job performance is irrelevant. See
Waggoner v. Olin Corp., 169 F.3d 481, 485 (7th Cir.
1999) ("[A]n evaluation of the quality of Tyndall's
performance does not end our inquiry. In addition to
possessing the skills necessary to perform the job in
question, an employee must be willing and able to
demonstrate these skills by coming to [*1070] work on
a regular basis.") (quotation omitted) (alteration in
original).

Second, Arroyo complains of the unreasonable
strictness of Volvo's policy, noting that she often
received occurrences for arriving a mere one or two
minutes late. HN3 But we are not a "super-personnel
department that second-guesses facially legitimate
employer policies," and it is not our role "to determine
whether an employer's expectations were fair, prudent,
or reasonable." Boss v. Castro, 816 F.3d 910, 917 (7th
Cir. 2016) (citation omitted). Simply, Volvo required its
employees to be in the building and ready to work at
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their scheduled time, yet Arroyo failed to perform that
essential job function, however minimally.

Finally, Arroyo believes that the district court's actions
contravened our decision in Arroyo I. But we reversed
on the ADA claim solely because the record contained
[**8] sufficient evidence for a reasonable jury to find
that Volvo discriminated against Arroyo based on her
disability. Arroyo I, 805 F.3d at 287. Our decision did
not discuss Arroyo's status as a qualified individual
under the ADA; the district court's grant of judgment
as a matter of law based on that ground therefore did
not conflict with our decision in Arroyo I. Accordingly,
the district court properly granted Volvo's motion for
judgment as a matter of law on the ADA claim.

B

The district court ordered a new trial on the USERRA
claim by finding that the jury's verdict as to the ADA
claim resulted from passion and prejudice that also
infected the jury's determination of USERRA liability.
HN4 We review a district court's ruling on a motion for
a new trial for abuse of discretion. Hakim v.
Safariland, LLC, 79 F.4th 861, 868 (7th Cir. 2023).

HN5 A district court can order a new trial "if the
verdict is not rationally connected to the evidence, if it
is born out of passion and prejudice, or if it is
monstrously excessive." Slane v. Mariah Boats, Inc.,
164 F.3d 1065, 1067 (1th Cir. 1999). Typically, when a
court finds that the damages portion of a jury verdict
stemmed from passion and prejudice, a new trial on
both damages and the underlying liability is
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warranted. See Ustrak v. Fairman, 781 F.2d 573, 579-
80 (7th Cir. 1986) ("The damages awarded by the jury
... were so extraordinary as to suggest that not [**9]
only the jury's assessment of damages but also its
assessment of liability may have been tainted by
'passion and prejudice,' thereby requiring that the
entire verdict, and not merely the damages part of it,
be set aside."); McKinnon v. City of Berwyn, 750 F.2d
1383, 1389 (7th Cir. 1984) ("If the motion is renewed
and a new trial ordered, it will be limited to damages
unless the ground of the order setting aside the verdict
is such as to imply that the whole verdict was
tainted–for example, because the jury was carried
away by passion or prejudice.").

Here, the jury awarded Arroyo a substantial sum for
the ADA claim: $2,600,000 in compensatory damages
and $5,200,000 in punitive damages. HN6 The district
court correctly acknowledged that a large damages
award alone does not automatically lead to an
inference of passion and prejudice. See Dresser Indus.,
Inc., Waukesha Engine Div. v. Gradall Co., 965 F.2d
1442, 1448-49 (7th Cir. 1992). Instead, the court
emphasized Arroyo's failure to present any evidence of
compensatory damages at trial. It then noted that
award dwarfed the sums given in similar cases where
at least some evidence of damages was presented. See
Adams v. City of Chicago, 798 F.3d 539, 543 (7th Cir.
[*1071] 2015) (noting that a comparison to awards in
similar cases is a factor to consider in determining the
excessiveness of an award); cf. E.E.O.C. v. AutoZone,
Inc., 707 F.3d 824, 834 (7th Cir. 2013) (in an ADA case,
citing examples of compensatory damages [**10]
awarded by juries that fell between $50,000 and
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$250,000). Finally, the court observed that it could not
reasonably separate the jury's verdict on the ADA
claim from the closely related USERRA claim,
rendering the entire verdict tainted.

Arroyo does not point to any evidence of compensatory
damages that she presented at trial, nor does she
otherwise explain how the district court erred in
granting a new trial on the USERRA claim. We
conclude that the district court acted within its
discretion when it found that the jury's ADA damages
award resulted from passion and prejudice that
infected the rest of the verdict, thereby warranting a
new trial on the remaining USERRA claim.

Finally, it is unclear from her motion for
reconsideration following the second trial whether
Arroyo ever sought a new trial. Assuming she did, the
only alleged error she raises on appeal was the district
court's decision to exclude evidence of her PTSD
diagnosis and treatment. HN7 But only the USERRA
claim remained in the second trial, and USERRA
prohibits discrimination based on military status alone
rather than on conditions stemming therefrom. See 38
U.S.C. § 4311(a) ("A person who is a member of,
applies to be a member of, performs, [**11] has
performed, applies to perform, or has an obligation to
perform service in a uniformed service shall not be
denied ... any benefit of employment by an employer on
the basis of that membership ... . ") (emphasis added);
see also Holmes v. Dep't of Justice, 498 F. App'x 993,
995 (Fed Cir. 2013) ("A PTSD injury alone is not
enough to raise a cognizable discrimination claim
under USERRA."). Thus, the district court did not
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abuse its discretion in excluding evidence of Arroyo's
PTSD as irrelevant.

AFFIRMED
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APPENDIX B

United States Court of Appeals
for the Seventh Circuit

Arroyo v. Volvo Grp. N. Am., LLC

May 26, 2015, Argued;
October 6, 2015, Decided

No. 14-3618

Before Bauer, Kanne, and Williams, Circuit Judges.

Opinion

[*280] KANNE, Circuit Judge. LuzMaria Arroyo is an
Army Reservist and veteran who suffers from
posttraumatic stress disorder ("PTSD"). She worked
for  Volvo Group North America, LLC, d/b/a Volvo
Parts North America ("Volvo") from June 2005 until
she was fired in November 2011. Volvo says it [*281]
fired her for violations of its attendance policy, but
Arroyo claims the real reason was discrimination on
the basis of her military service and disability.

Arroyo sued Volvo in federal district court for
discrimination, retaliation, and failure to provide
reasonable accommodations in violation the Uniformed
Services Employment and Reemployment Rights Act,
38 U.S.C. § 4301 et seq. ("USERRA"), the Americans
with Disabilities Act, 42 U.S.C. § 12101 et seq. 
("ADA"), the Rehabilitation Act of 1973, [**2] 29
U.S.C. § 791 et seq., and Title VII of the Civil Rights
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Act of 1964, 42 U.S.C. § 2000e et seq. Arroyo also
brought a state-law claim for intentional infliction of
emotional distress. The district court granted Volvo's
motion for summary judgment on all counts and
awarded Volvo, as the prevailing party, its reasonable
costs.

We now reverse the district court's order with respect
to Arroyo's discrimination claims under USERRA and
the ADA because Arroyo has raised genuine, material
factual issues that should be resolved at trial. We also
vacate the district court's award of Volvo's costs. In all
other respects, however, we affirm the judgment of the
district court.

I. BACKGROUND

Because this is an appeal from summary judgment, we
summarize the facts in the light most favorable to the
non-moving party and draw all reasonable inferences
in her favor, without necessarily vouching for their
accuracy. Malin v. Hospira, Inc., 762 F.3d 552, 554
(7th Cir. 2014). LuzMaria Ar-royo worked as a
material handler in Volvo's Parts Distribution Center
in Joliet, Illinois, from June 13, 2005, to November 8,
2011. Her main job was to retrieve vehicle parts with
a forklift and pack them for shipment. From 2009 on,
she worked the second shift from 4:30 p.m. to 12:30
a.m.

A. Arroyo's Military Leave; [**3] Management’s
Reaction

Volvo hired Arroyo with knowledge that she was a
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member of the U.S. Army Reserve. She was the only
active reservist at the Joliet facility. During her
employment, she deployed twice to Iraq and Kuwait:
from April 2006 to May 2007 and from April 2009 to
August 2010. (She had also deployed another time
before she came to work at Volvo.) Additionally, Arroyo
took regular leave for weekend drills, training, and
other military activities. In all, she received more than
900 days of military leave during her six-and-a-half
years at Volvo. The company allowed her to modify her
work schedule to take leave, and she was never
directly disciplined for doing so.

But Arroyo points to evidence, including numerous
internal emails obtained in discovery, suggesting that
her supervisors were frustrated from the beginning
about her schedule and absences. In the fall of 2005,
Arroyo traveled several times to Fort Benning,
Georgia, where her unit was based, for military drills.

In addition to the days of actual training, Arroyo also
took off time beforehand and afterward to drive to and
from Georgia. That apparently frustrated material
handling supervisor Michael Temko, Who questioned
[**4] her about why she needed the additional time.
Temko later emailed Keith Schroeder, the director of
distribution, to ask, "[A]re We required to give her the
day before and day after for travel?" Schroeder
forwarded the inquiry to Bruce Olin, the Director of
Labor Relations, adding:

I find myself With a dilemma if I were to
discipline a person for taking too much
time off for military reserve duty ... I
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certainly give her credit for serving our
[*282] country but of course I am also
responsible for our business needs.

According to Arroyo's affidavit, Schroeder later told
her in a meeting, With Temko present, that her
military duties Were becoming an undue hardship for
Volvo and that she needed to transfer to a local unit.
Corroborating this account, an email several weeks
later from HR Manager Cecilia Jarvis to Schroeder
referred to "the undue hardship it [i.e., Arroyo's
absences] is causing to our operation."

On October 28, Olin responded to Schroeder's earlier
email. Olin explained:

First, We do not have to grant time off for
[Arroyo's] travel time. Her legal
obligation is 2 Weeks per year, Which we
do give off, and 1 weekend per month.
The drills she attended were most likely
extra training, which [**5] we do not
have to grant the time. We do not have to
give extra time for her travel to and from
her weekend duty. She does have the
option to transfer to a closer unit, We
cannot make her transfer.

Schroeder forwarded the email to Temko, predicting
"Luz-Maria will challenge us." Following Olin's advice,
Temko told Arroyo “that she is not entitled to a travel
day ... [A]ny day that she takes for travel ... will fall
under our attendance policy." In other words, she
would be penalized.
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As it turned out, Olin's advice was wrong. After doing
some research, Jarvis clarified that the law "now
treats voluntary orders and involuntary orders [what
Olin called ‘extra training'] the same." And the
Employer Support for the Guard and Reserve
("ESGR"), which got involved at Arroyo's request,
explained that she was entitled to "travel time plus an
eight hour rest period following her drill before having
to report to work" (as Jarvis reported to Temko at the
end of December).

Arroyo deployed to Baghdad from April 2006 to May
2007. In April 2007, Temko complained to Olin that
Arroyo had contacted him only once since she
deployed. "For our planning/scheduling purposes,"
Temko explained, "it would be beneficial [**6] for us to
know her status." He asked whether he could contact
her unit. Olin responded: "Unfortunately, there isn't a
lot we can do.... Per the law we have to wait tor her.
Sorry it isn't what you wanted to hear."

When Arroyo returned to work, according to her
affidavit, Temko again suggested that she seriously
consider transferring to a local unit, and Schroeder
called her into his office and made it "very clear" that
her job depended on her doing so. Therefore, in March
2008, she changed her duty station (reluctantly, she
says) to Darien, Illinois.

Arroyo received orders to go on active-duty training
with her new unit from April to October 2008. When
she returned, Arroyo reports, Temko and Schroeder
expressed dissatisfaction with the fact that she had
been away for so long. The next month, Arroyo was
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away again for training from November 3 to 10. She
had the next day off for travel, but then did not show
up for three more days of work. In an internal email,
Temko discussed disciplining, suspending, or possibly
firing her for her absences. But when Schroeder called
Arroyo, he received a copy of new orders extending her
training from November 12 to 26. Although Schroeder
had "issues [**7] with her lack of communications," as
he explained in an email, "we likely have no recourse
due to her military service."

From mid-April 2009 to mid-August 2010, Arroyo
deployed overseas again in support of Operation Iraqi
Freedom. Although USERRA gave her 90 days post-
deployment to notify Volvo of her plans, see 38 U.S.C.
§ 4312(e)(1)(D), Schroeder [*283] opined in an email
that she "should have returned to work on August 15,
2010." Management decided to offer her a voluntary
severance package and expressed hope that she would
accept it. They presented it to her on the first day after
Arroyo returned to work, September 28, 2010. But she
declined the package.

B. Arroyo's PTSD and Requested Accommodations

After returning from her second deployment, Arroyo
received treatment for symptoms of PTSD and was
formally diagnosed in January 2011. She checked
herself into the emergency room on December 23,
2010; the next day she emailed Schroeder to tell him
what was happening and that the doctor ordered her
not to work through the 30th. In an internal email,
Schroeder considered disciplining her, but she later
provided a doctor's note and discharge paperwork
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excusing the absences.

Around the same time, Arroyo provided documentation
[**8] about her rights to one of her supervisors,
Sherrie Jankowski. Jankowski then wrote to
Schroeder on December 2, 2010, that "[Arroyo] is really
becoming a pain with all this." Later that month, after
Arroyo checked into the ER, Jankowski reported in an
email to Schroeder (possibly in jest) "several rumors
for [Arroyo's] not being here," including that "[s]he's on
vacation in Hawaii."

Arroyo took FMLA and disability leave from December
23, 2010, through March 22, 2011. When she returned,
she began therapy for her PTSD. Volvo allowed her to
leave her shift early or arrive late once a week to
attend therapy sessions from April through October
2011. Arroyo also requested a number of other
accommodations. Volvo granted many of them,
including: a quiet place to meditate before work and
during breaks; a mentor; time off for counseling; and
breaks and support during panic or anxiety attacks.
Other requested accommodations—a more flexible
schedule, use of earplugs or headphones in both ears,
day-to-day guidance and feedback, putting all
communications in writing, and disability awareness
training—were under review.

C. Volvo's Discipline and Termination of Arroyo

Material handlers at the Joliet facility [**9] were
subject to a local attendance policy, administered by
Temko and Schroeder. Employees receive whole or
fractional "occurrences" for unexcused absences or
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tardiness. Each time there is an occurrence, Volvo
looks back at the employee's history. If the employee
compiles two occurrences within four weeks or five
occurrences Within six months, the company takes
"corrective action." There are four progressive
disciplinary steps: verbal warning, written warning,
three-day suspension, and termination. If an employee
goes six months without an occurrence, her
disciplinary "level" decreases a step. Months spent on
military or most other types of leave do not count
toward the six-month clock.

In 2009, Arroyo received a verbal warning. In October
2010, after Arroyo returned from her second
deployment, she received two half-occurrences for
being 22 and 20 minutes late to her work station, plus
one full occurrence for missing a day of work.
Therefore, on October 29, she received a verbal
warning. That same day, she punched in one minute
late, for which she received another half-occurrence.
This triggered a formal written warning—the second
disciplinary step. But Schroeder retracted that
warning [**10] because Arroyo said she was unaware
that there was no longer a two-minute grace period.

From the fall of 2010 to the fall of 2011, Arroyo
continued to receive occurrences [*284] for tardiness,
often of only a short duration. She was cited four times
for being 1 minute late, once for being 2 minutes late,
twice for being 5 minutes late, and once for being 10
minutes late. On August 31, 2011, Schroeder issued
Arroyo a written warning (step two) for the period
preceding August 19 and a suspension (step three) for
the period up to August 20.
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The next month, Arroyo filed an internal complaint
requesting an investigation of Schroeder for
disability-based harassment. Volvo assigned an
investigator to the case, but Arroyo refused to answer
any of her questions. One of Volvo's upper managers
emailed Schroeder to reassure him, "[P]lease do not be
concerned about the investigation." Arroyo also filed a
discrimination charge with the EEOC on September
13, 2011.

On October 10, 2011, Arroyo punched in one minute
after her shift started. After another incident on
October 31, Schroeder met with Arroyo to explain that
her use of the meditation/ relaxation room before work
did not excuse her arriving late to her work [**11]
station.

Arroyo started work late again on November 2 and 4
(the record does not reflect how late), so Schroeder
issued both a verbal and a written warning. He and
Temko then audited her attendance record and
discovered that she had incurred five occurrences
within six months. That brought Arroyo to the fourth
step in the disciplinary process: termination. Volvo
fired her.

Arroyo sued in the Northern District of Illinois. After
discovery, Volvo moved for summary judgment, and
the district court granted its motion in full. Arroyo v.
Volvo Grp. N. Am. LLC, No. 12-cv-6859, 2014 U.S.
Distr. LEXIS 138696 (N.D. Ill. Sept. 30, 2014) ("Arroyo
I"). Arroyo filed a Rule 59 motion to reconsider, which
was denied. Arroyo timely appealed.
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II. ANALYSIS

We review a district court's grant of summary
judgment de novo. Adams v. Wal-Mart Stores, Inc., 324
F.3d 935, 938 (7th Cir. 2003). To obtain summary
judgment, the movant must show that there is no
genuine dispute as to any material fact and that he is
entitled to judgment as a matter of law. Fed. R. Civ. P.
56(a).

A. USERRA Discrimination Claim

USERRA prohibits employment discrimination against
members of the armed services. It provides:

A person who is a member of ... a
uniformed service shall not be denied ...
retention in employment, promotion, or
any benefit of employment by an
employer on the basis [**12] of that
membership ...

38 U.S.C. § 4311(a). The statute provides further that
such discrimination exists where the employee's
service membership was "a motivating factor" in the
employer's adverse action "unless the employer can
prove that the action would have been taken in the
absence of such membership." Id. § 4311(c)(1). This
provision creates a two-step burden- shifting scheme:
(1) once a plaintiff makes out a prima facie case by
showing that his membership was "a motivating
factor," (2) the burden shifts to the employer to prove
that it would have taken the same action regardless.
Crews v. City of Mt. Vernon, 567 F.3d 860, 864 (7th
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Cir. 2009).

To meet the "motivating factor" standard, a plaintiff
does not necessarily need a direct admission from the
employer. She may rely instead on circumstantial
evidence that creates a "convincing mosaic" from which
a reasonable jury could infer discriminatory motive.
See [*285] Adams, 324 F.3d at 939 (dis-cussing the
"convincing mosaic" route to proving discrimination);
Troupe v. May Dep't Stores Co., 20 F.3d 734, 736-37
(same). Such evidence could include, for example,
suspicious timing, statements, or behavior. In the
aggregate, these individual pieces might be enough to
prove—or at least to create a genuine issue about—the
employer's ill motive. See Hobgood v. Ill. Gaming Bd.,
731 F.3d 635, 643-44 (7th Cir. 2013).

Obviously, Arroyo suffered an adverse action—she lost
her [**13] job. The question is whether her military
service was a motivating factor in Volvo's decision to
fire her. The district court did not think so. It found
that the emails merely "demonstrate an awareness of
Plaintiff's rights as an active service member, as well
as discussions about the company's rights and
obligations." Arroyo I at *35. Volvo was, in other
words, simply trying to comply with the law.

We think this assessment underestimates the strength
of the emails as support for Arroyo's case. Granted,
Arroyo did a poor job of presenting her case to the
district court. Her statement of undisputed facts under
Local Rule 56.1 made only general, broad-brush
statements about Volvo's discrimination, accompanied
by bulk citations to the emails, affidavits, and other
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materials. As the district court noted, she "[did] not
cite to any specific emails," and it is "not the Court's
job to sift through the record to find the evidence."
Arroyo I at *34. Nevertheless, Arroyo did include the
emails and other materials in the record, so we are
free to consider them.1 See Fed. R. Civ. P. 56(c)(3).

Taking all the evidence as a whole, a reasonable jury
could infer that Volvo was motivated, at least in part,
by anti-military animus toward Arroyo. There is
evidence that from the beginning of her employment,
her supervisors disliked the burden her frequent
military leave placed on the company. They repeatedly
discussed disciplining her and denied her rights, such
as travel time, to which she was entitled. Some of the
emails come close to a direct admission of
management's frustration. For example, Schroeder
discussed his "dilemma" of "disciplin[ing] a person tor
taking too much time off for military reserve duty." He
later reportedly told Arroyo that accommodating her
orders placed an undue hardship on Volvo; Jarvis
repeated the same sentiment. Temko complained
about Arroyo's lack of communication while she was
deployed in Iraq. A jury could understandably detect
in these communications animus toward Arroyo's
military service.

Animus or frustration alone, however, does not

1  Arroyo also recounted the emails, quoting many of them at
length, in her Third Amended Complaint. Finally, she brought
them to the district court's attention when she moved for [**14]
reconsideration of the summary judgment decision.
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support a claim of discrimination. It must have been
linked, as a motivating factor, to an adverse
employment action. 38 U.S.C. § 4311(c)(1); Adams, 324
F.3d at 939. Again, we think a jury could reasonably
conclude that [**15] there was such a link here. The
emails expressing management's frustration often
transitioned directly to a discussion about disciplining
Arroyo under the local attendance policy for her
tardiness and absences. In the end, she was not
disciplined directly for her military leave. But she was
disciplined for other instances of tardiness, often of a
relatively minor nature—one or only a few minutes
late. A jury could infer from the evidence that Arroyo's
punishment [*286] for such infractions was actually
motivated by her supervisors’ long-standing
frustration about her frequent absences.

These facts distinguish Arroyo's case from cases where
the employer demonstrated frustration but took no
materially adverse action, e.g., Breneisen v. Motorola,
Inc., 512 F.3d 972, 981-82 (7th Cir. 2008), where the
employer's negative continents were isolated and
unconnected to the termination decision, e.g, Teruggi
v. CIT Croup/Capital Fin., Inc., 709 F.3d 654, 656-57
(7th Cir. 2013), or where there were merely "[s]tray
remarks by non-decisionmakers or by decisionmakers
unrelated to the decision process," Ezold v. Wold,
Block, Schorr & Solis-Cohen, 983 F.2d 509, 545 (3d
Cir. 1992). In contrast to these cases, Arroyo suffered
adverse action (termination), the emails were arguably
connected to the termination, and the complaining
Volvo personnel were supervisors and decision-makers
with power over her job.
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It is true that Volvo granted [**16] Arroyo a
considerable amount of military leave during her
tenure at the company and did not directly discipline
her for those particular absences. That fact will likely
support Volvo's arguments before a jury. But it does
not negate an inference of discriminatory motive on
summary judgment. See Maxfield v. Cintas Corp. No.
2, 427 F.3d 544, 554 (8th Cir. 2005). Here, a jury could
reasonably conclude that Volvo "was looking for a
reason to discharge [Arroyo] because of the large
number of absences from work due to [her] reserve
status." Id. (reversing summary judgment on USERRA
claims).

We conclude, then, that Arroyo presented sufficient
evidence to make a prima facie case of USERRA
discrimination. The burden therefore shifted to Volvo
to show that it would have fired her even in the
absence of her military service. 38 U.S.C. § 4311 (c)(1).
Volvo did not carry that burden; genuine issues of fact
remain on this critical issue.

The district court emphasized that "Volvo's decision to
hold employees to a strict start time is within its
discretion.“ Arroyo I at *48-49. But that is the wrong
standard. Even if Arroyo's tardiness was a "fireable
offense ... that is only the beginning of the analysis."
Velazquez-Garcia v. Horizon Lines of Puerto Rico, Inc.,
473 F.3d 11, 20 (1st Cir. 2007) (reversing summary
judgment on USERRA claims). Instead, Volvo must
prove that it would have fired [**17] Arroyo regardless
of her military service. Id. 

Volvo points out that it disciplined five other
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employees, and not just Arroyo, for being between one
and ten minutes late to work. But Volvo only contends
that one of them, Victor Jackson, was disciplined and
fired. Arroyo counters that Volvo did not enforce its
policy so rigorously against other employees. Volvo has
not conclusively established that it necessarily would
have terminated Arroyo for her tardiness. There is
sufficient doubt on this issue to make it a jury
question.

For these reasons, Volvo is not entitled to summary
judgment on Arroyo's discrimination claim under
USERRA.

B. ADA Discrimination Claim

The ADA prohibits employers from discriminating
against their employees "on the basis of disability." 42
U.S.C. § 12112(a). To establish a violation of the ADA,
an employee must show "1) that she is disabled; 2) that
she is otherwise qualified to perform the essential
functions of the job with or without reasonable
accommodation; and 3) that the employer took an
adverse job action against her because of her
disability... Winsley v. Cook [*287] Cty., 563 F.3d 598,
603 (7th Cir. 2009). An employee can prove
discrimination either "directly" through admissions or
circumstantial evidence, Troupe, 20 F.3d at 736-37, or
"indirectly" through [**18] the familiar burden-shifting
scheme of McDonnell Douglas Corp. v. Green, 411 U.S.
792, 93 S. Ct. 1817, 36 L. Ed. 2d 668 (1973). Arroyo
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proceeds under the direct route.2 

The ADA claim presents a closer call than the
USERRA claim for two reasons. First, the ADA
standard is more exacting for Arroyo: she must prove
that her PTSD was a "but for" cause of her discipline
and termination. Serwatka v. Rockwell Automation,
Inc., 591 F.3d 957, 962 (7th Cir. 2010).3 Second, there
is less evidence of animus toward Arroyo's PTSD than
there is concerning her military service.

Nevertheless, we think the evidence is sufficient to
convince a reasonable jury that Arroyo was the victim
of disability discrimination. Internal emails indicate
that Volvo management considered disciplining Arroyo
for her absences while she was in the hospital in
December 2010, even though she emailed Schroeder to
tell him about her condition. [**19] Another one of her
supervisors, Sherrie Jankowski, joked about Arroyo's
absence, writing that she heard rumors Arroyo was
actually vacationing in Hawaii. A few weeks earlier,
Jankowski had complained to Schroeder that Arroyo

2  To the extent Arroyo also attempts to satisfy the indirect
method, her claim fails, as the district court correctly concluded.
Arroyo I at *36-45.

3  It is an open question whether the 2008 amendments to the
ADA, which changed the operative causation language from
"because of" to "on the basis of," altered the substantive standard.
See Serwatka, 591 F.3d at 962 n.1; Silk v. Bd. of Trustees, 795
F.3d 698, 2015 U.S. App. LEXIS 13282, *12-14 (7th Cir. 2015).
The issue was not briefed by the parties, and the answer would
not affect the outcome here in any case, so we need not resolve
this issue.
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was "really becoming a pain with all this." This is
enough for a jury to find discriminatory motive.

There is also enough to support a finding of "but for"
causation. Management's expressions of frustration
about Arroyo's military absences goes back to the
beginning of her employment in 2005, but it was not
until she returned from her second deployment in the
fall of 2010 that Volvo began implementing the series
of disciplinary steps that led to her termination. That
timing coincides with the onset and diagnosis of
Arroyo's PTSD. This kind of suspicious timing can
support an inference of discrimination. Hobgood, 731
F.3d at 643-44.

We therefore conclude that summary judgment was
also improper on Arroyo's ADA discrimination claim.

C. Remaining Claims

On Arroyo's remaining claims, however, we agree with
the district court's ruling and have little to add to its
analysis. To recap briefly: Arroyo's retaliation claim
fails because the statutorily protected activity in which
she engaged—her internal [**20] complaint, EEOC
complaint, and accommodation requests in 2011—all
came after Volvo began disciplining her for her
tardiness. Arroyo has not offered sufficient evidence of
a causal link between her protected activity and the
adverse employment actions.

Arroyo's failure-to-accommodate claim fails because
the undisputed evidence shows that Volvo made
numerous accommodations so that she could fulfill her
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military duties and cope with her PTSD (even if, as
she claims, the company [*288] did so grudgingly).
Volvo was also in the process of considering other
requests and investigating Arroyo's complaints
through an interactive process. But Arroyo was less
than cooperative; for example, she refused to meet
with the HR representative assigned to her case. On
these facts, we perceive no genuine issue of material
fact regarding the adequacy of Volvo's
accommodations.

Finally, Volvo's actions, while perhaps discriminatory
(that is for a jury to decide), did not rise to the level of
"extreme and outrageous" under Illinois law. See
Welsh v. Commonwealth Edison Co., 306 Ill. App. 3d
148, 713 N.E.2d 679, 684, 239 Ill. Dec. 148 (Ill. App.
Ct. 1999) "[I]n the absence of conduct calculated to
coerce an employee to do something illegal, courts have
generally declined to find an employer's retaliatory
conduct sufficiently extreme [**21] and outrageous as
to give rise to an action for intentional infliction of
emotional distress"). Arroyo's claim for intentional
infliction of emotional distress therefore fails.

D. Award of Costs

The district court awarded Volvo its reasonable costs,
amounting to $9,476.30, as the prevailing party under
Fed. R. Civ. P. 54(d)(1). In light of our decision, that
award was at the very least premature and should be
vacated. The district court may revisit this issue,
however, after a final resolution of the case.

III. CONCLUSION
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For the foregoing reasons, we REVERSE the district
court's grant of summary judgment on Arroyo's claims
of discrimination under USERRA and the ADA; we
VACATE the district court's award of Volvo's costs;
and we AFFIRM in all other respects. This case is
REMANDED for further proceedings consistent with
this opinion.
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APPENDIX C

United States District Court
for the Northern District of Illinois,

Eastern Division
November 5, 2014, Decided;

November 5, 2014, Filed
Case No. 12-cv-6859

Arroyo v. Volvo Group N. Am.

ORDER

Judges: Robert M. Dow, Jr., United States District
Judge.

For the reasons set forth below, the Court denies
Plaintiff LuzMaria Arroyo's motion to reconsider [90].
This case remains closed.

STATEMENT

Plaintiff LuzMaria Arroyo was employed as a material
handler for Defendant Volvo Group North America,
LLC, at its Chicago Parts Distribution Center in Joliet,
Illinois, from June 13, 2005, until she was fired on
November 8, 2011. In Arroyo's employment
application, she stated that she was a member of the
U.S. Army Reserve, and Volvo hired her as a material
handler with that knowledge. Following her
termination for repeated violations of Volvo's
Absenteeism Attendance Policy, Plaintiff filed a
lawsuit against Volvo. In Plaintiff's third [*2] amended
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complaint, she alleged discrimination, retaliation, and
failure to provide reasonable accommodations under
Title VII, the ADA, the Rehabilitation Act of 1973, and
USERRA, along with a state law claim for intentional
infliction of emotional distress. Defendant moved for
summary judgment on all claims. On September 30,
2014, the Court granted summary judgment in favor
of Volvo on all of Plaintiff's claims, and entered
judgment in favor of Volvo. Plaintiff now asks the
Court to reconsider its summary judgment ruling,
arguing that disputed issues of material fact preclude
the entry of summary judgment.1

Rule 59(e) of Federal Civil Procedure allows a party to
direct the court's attention to a "manifest error of law
or fact or to newly discovered evidence." United States
v. Resnick, 594 F.3d 562, 568 (7th Cir. 2010).
Essentially, the rule allows "a district court to correct
its own errors, sparing the parties and the appellate
courts the burden of unnecessary appellate
proceedings." Russell v. Delco Remy Div. qf Gen.
Motors Corp., 51 F.3d 746, 749 (7th Cir. 1995). A
motion to reconsider asks a court to "reexamine its

1  On October 10, 2014, Plaintiff filed an 11-page motion to
reconsider, which included citations to legal authority and a
thorough discussion of the errors that Plaintiff perceives in regard
to the Court's summary judgment opinion. Plaintiff subsequently
filed a motion for leave to file a memorandum of law in support of
her original motion to reconsider. In the interest of completeness,
the Court gave Plaintiff leave to file the memorandum; however,
the Court notes that the 7-page "memorandum of law" attached to
her motion for leave to file contains many of the same assertions
as her original motion to reconsider.
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decision in light of additional legal arguments, a
change of law, or perhaps an argument or aspect of the
case which was overlooked." Ahmed v. Ashcrqft, 388
F.3d 247, 249 (7th Cir. 2004) (internal quotation
omitted); see also  Seng-Tiong Ho v. Tqflove, 648 F.3d
489 (7th Cir. 2011) (explaining that a court can amend
its judgment only if the petitioner can demonstrate a
manifest [*3] error of law or present newly discovered
evidence)(citing Obriecht v. Raemisch, 517 F.3d 489,
494 (7th Cir. 2008); U.S. v. Ligas, 549 F.3d 497, 501
(7th Cir. 2008) ("A district court may reconsider a prior
decision when tl1ere has been a significant change in
the law or facts since the parties presented the issue to
the court, when the court misunderstands a party's
arguments, or when the court overreaches by deciding
an issue not properly before it."). However, its purpose
is not "to enable a party to complete presenting his
case after the court has ruled against him. Were such
a procedure to be countenanced, some lawsuits really
might never end, rather than just seeming endless."
Frietsch v. Rdco, Inc., 56 F.3d 825, 828 (7th Cir. 1995);
see also Oto v. Metropolitan Life Insurance Company),
224 F.3d 601, 606 (7th Cir. 2000) ("A party may not
use a motion for reconsideration to introduce new
evidence that could have been presented earlier.");
Divane v. Krull Electric Company, 194 F.3d 845, 850
(7th Cir. 1999); LB Credit Corporation v. Resolution
Trust Corporation, 49 F.3d 1263, 1267 (7th Cir. 1995). 

Ultimately, a motion for reconsideration is an
"extraordinary remedy to be employed sparingly in the
interests of finality and conservation of scarce judicial
resources." Global View Ltd. Venture Capital v. Great
Central Basin Exploration, 288 F. Supp. 2d 482, 483
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(S.D.N.Y. 2003) . "Motions for reconsideration serve a
limited function: to correct manifest errors of law or
fact or to present newly discovered evidence." Caisse
Nationale de Credit Agricole v. CBI Indus., Inc., 90
F.3d 1264, 1269 (7th Cir. 1996) (quotation omitted). In
regard to the "manifest error" prong, the Seventh
Circuit has explained that a motion to reconsider is
proper only when "the Court has patently [*4]
misunderstood a party, or has made a decision outside
the adversarial issues presented to the Court by the
parties, or has made an error not of reasoning but of
apprehension." Bank of Waunakee v. Rochester Cheese
Sales, Inc., 906 F.2d 1185, 1191 (7th Cir.1990); see also
Oto, 224 F.3d at 606 ("A 'manifest error' is not
demonstrated by the disappointment of the losing
party. It is the 'wholesale disregard, misapplication, or
failure to recognize controlling precedent."' (quoting
Sedrak v. Callahan, 987 F. Supp. v. 1063, 1069 (N.D.
Ill. 1997))). In view of these exacting standards, it is
not surprising that our court of appeals has opined
that issues appropriate for reconsideration "rarely
arise and the motion to reconsider should be equally
rare." Bank of Waunakee, 906 F.2d at 1191. 

Plaintiff has not come forward with any new evidence
that could not have been presented on summary
judgment, nor has she come forward with any law
demonstrating that the Court made a manifest error in
granting summary judgment to Volvo.2 Rather,

2   A few of Plaintiff's arguments rely on events that took place
years before her termination. To the extent that Plaintiff's
arguments are based on alleged violations of USERRA, such
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Plaintiff's primary argument on reconsideration can be
summed up in one sentence already advanced in her
response to Defendant's summary judgment motion:
"Plaintiff has countless emails sent among Volvo
management and staff that illustrate[] a convincing
mosaic that they were intentionally discriminating
against her because of her disability." See Pl.'s Resp.
to [*5] SJ at 7-8. But as set forth in detail in the
Court's 41-page summary judgment opinion, the
emails referenced by Arroyo reveal Volvo's interest in
keeping apprised of Arroyo's military status,
discussions about the company's rights and obligations
in relation to Arroyo's military leave and PSTD, and
efforts to hold Arroyo accountable for company policies
when not on leave. Had Volvo penalized Plaintiff for
taking military leave, these emails may have taken on
a more negative connotation. But it did not. Moreover,
these emails affirmatively show that Volvo took no
adverse employment action against Anoyo as a result
of these discussions. Cf Breneisen v. Motorola, Inc., 512
F.3d 972, 981-82 (7th Cir. 2008) (concluding that a
supervisor's comments that expressed frustration with
employees' taking medical leave, but that resulted in
no loss of job benefits, were not materially adverse).
What Volvo refused to do was accommodate her
recurrent tardiness. Again, if Volvo had penalized
Plaintiff and not others for being late, then Volvo's

arguments are time-barred with respect to events that occurred
before August 27, 2008, as her original complaint was filed on
August 27, 2012. See Middleton v. City of Chicago, 578 F.3d 655,
658 (7th Cir.2009) (holding that USERRA claims are subject to
the federal four-year statement of limitations set forth in 28
U.S.C. 1658(a).
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actions might evince a discriminatory animus. But
Volvo has come forward with undisputed evidence that
it similarly penalized other employees for being
minutes late to work. Volvo's decision to hold
employees to a strict [*6] start time is within its
discretion and cannot serve as the basis for Plaintiff's
discrimination claims.

Plaintiff's response to summary judgment and motion
to reconsider indicate an unwillingness to accept a
basic tenant of employment: that attendance at a job
site is a basic requirement of most jobs, and the
Seventh Circuit has held that an individual with
"erratic, unexplained absences" is not a qualified
individual with a disability for purposes of the ADA.
See Waggoner v. Olin Corporation, 169 F.3d 481,
484-85 (7th Cir. 1999). Not meeting an employer's
attendance guidelines equates to not meeting the
employer's legitimate expectations. See, e.g., Contreras
v. Suncast Corp., 237 F.3d 756, 760-61 (7th Cir. 2001)
(holding that an employee failed to meet his employer's
legitimate expectations by, among other things,
incurring eight attendance violations). One of Arroyo's
"examples" of alleged discrimination clearly
demonstrates that she either does not understand the
law or refuses to accept that law as it now stands:
Arroyo's practice of punching in early, then going to
the meditation room (provided to her as an
accommodation), staying in the meditation room until
the shift start bell rang, then leaving the room,
walking to her car, driving around the side of the
building to re-park her car, and then reentering [*7]
the warehouse violated not only the spirit of Volvo's
attendance policy, but also Volvo's accommodation.  As
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the Court stated in granting summary judgment to
Volvo, under any definition of being "in the building
and ready to work at the scheduled start time," this
would not suffice. This example, to which Plaintiff
repeatedly refers to as evidence of discrimination,
retaliation, and a failure to accommodate, not only
shows that Volvo's response was appropriate by
Seventh Circuit standards, but also highlights that
Plaintiff was taking advantage of an accommodation
provided to her. Any way you cut it, Plaintiff was not
meeting her employer's legitimate expectations.

In short, Volvo articulated a legitimate non-
discriminatory reason for Arroyo's termination
(violation of the attendance policy). Additionally, at
summary judgment, Volvo came forward with evidence
that it would have taken the same action even if
Arroyo did not have PSTD or was not in the military.
In response to Volvo's motion for summary judgment
and now in her motion to reconsider, Plaintiff points to
various incidents that she claims evinced a
discriminatory animus. But all of those incidents were
addressed in the Court's [*8] summary judgment
opinion, and Plaintiff's disagreement with the Court's
analysis does not entitle her to reconsideration. The
record is clear that Plaintiff was never disciplined or
given an occurrence for any time that she missed due
to counseling, treatment for PSTD, or her service in
the military. That Volvo management was at times
unaware of its obligations (and Plaintiffs) under
USERRA, discussed among themselves how to deal
with Plaintiff's frequent leave requests, and then
required her to provide documentation to support her
leave time prior to excusing her leave and also
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required her to comply with the attendance policy
when she was not on leave, does not amount to a
pretext for discrimination. This is particularly so in
the light of  the multiple times that Plaintiff's
unexcused tardiness was forgiven. Arroyo's recurrent
tardiness, not her military service, led to her
termination. See Lewis v. Caterpillar, Inc., 367 Fed.
Appx. 683, at *2 (7th Cir. Mar. 8, 2010) ("Failure to
arrive for work on time-or at all-is not satisfactory
performance * * * therefore [plaintiff] was not meeting
the employer's legitimate expectations.").

Only a few additional points, also discussed in detail in
the Court's summary judgment opinion, are worth
repeating. First, Plaintiff [*9) failed to identify any
other employees who were not disciplined for tardiness
or unexcused absences. Volvo has come forward with
undisputed evidence that numerous employees, in
addition to Arroyo, received occurrences and steps in
the disciplinary process for punching in two or fewer
minutes after the beginning of their shifts. See
Schroeder Aff. ¶ 9, Ex. 7 (Corrective Action Plans for
all material handlers other than Arroyo who received
any disciplinary action under the attendance policy
from 2008 through 2012). The record also reflects that
Volvo terminated six material handlers during
Plaintiff's second deployment in 2009. Volvo extended
a voluntary severance package to Plaintiff when she
returned to work in September 2010, but she declined
and resumed her employment as a material handler.

Plaintiff highlights the deposition testimony of
Maureen Somersett, a Volvo employee who created a
spreadsheet that reflected Plaintiff's leave time.
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Somersett testified that she did not create any charts
or spreadsheets to keep track of military orders for
other employees, that did not she recall another
employee being terminated for being one-minute late,
and that–comparing Arroyo's punch cards [*10] to the
spreadsheets at her deposition–Plaintiff actually
punched in more than one half hour early and was not
tardy on the some of the dates indicated and claimed
by Volvo. However, it is undisputed that Volvo
management did not have any charts or spreadsheets
to keep track of military orders for other employees at
the Distribution Center because Arroyo was the only
active duty reservist employed at the time. Also,
although Plaintiff was the only employee whose
"military orders" were tracked, it is undisputed that
Volvo maintains spreadsheets for all material handlers
in monitoring tardiness and absences generally under
the attendance policy.

Regarding keeping track of punch times when Arroyo
returned from VA therapy sessions, Somersett
explained that Arroyo had a small amount of ETO
time left that she could use when she arrived late from
her therapy appointments and that is how the request
from Williams for Somersett to monitor Arroyo's punch
times first came up. It is undisputed that although
Arroyo punched in after her agreed-upon arrival time
of 6:30 p.m. on several (11) Tuesdays, she did not
receive an infraction under the attendance policy with
respect to those dates. Further, [*11] although
Somersett testified that she could not recall if any
other employees were disciplined or terminated for
being one minute late, she explained that the
attendance rules are the same for everyone in the
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facility. Moreover, at summary judgment, Volvo
presented undisputed evidence (from sources other
than Somersett) that numerous employees, aside from
Plaintiff, received occurrences and steps in the
disciplinary process for punching in two minutes or
less after the beginning of their shirts. See Schroeder
Aff. ¶ 9, Ex. 7 (Corrective Action Plans for all material
handlers other than Arroyo who received any
disciplinary action under the attendance policy from
2008 through 2012). Finally, the November 4, 2011
occurrence that ultimately led to Arroyo's termination
was not for punching in untimely (as there is no
dispute that Arroyo punched in timely that day), but
for starting her shift late in violation of the attendance
policy, which required all employees to be "in the
building and ready to work at the scheduled start time
and continue to work until the scheduled hours of
work are completed." It is undisputed that Plaintiff
was not at her station and ready to work at the
scheduled [*12] time.

Plaintiff maintains that Volvo "required her to transfer
to a local Army reserve unit just for the convenience of
Volvo." At summary judgment, Volvo did not dispute
that Plaintiff eventually transferred to a unit Darien,
Illinois, in or around December 2007. However, there
is no evidence that Volvo required her to transfer or
that it penalized her prior to the transfer for traveling
to Fort Benning, Georgia for training. In fact, the only
evidence cited by Plaintiff that evinces Volvo's
involvement with her decision to transfer or not to
transfer from Fort Benning is an email between
Schroeder and Temko that states, "She does have the
option to transfer to a closer unit, we cannot make her
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transfer." At the end of the day, the decision was
Plaintiff's. Furthermore, the nexus between Plaintiff's
decision to transfer units in 2007 and her progressive
discipline under Volvo's attendance policy, which took
place years later, simply does not support an inference
of discrimination or retaliation, under Title VII, the
ADA, or USERRA. 

In her motion to reconsider, Plaintiff suggests that a
jury could find in her favor in light of Olin's comments
to Schroeder regarding how an outsider could [*13]
have a different view of Volvo disciplining Plaintiff for
being one minute late on October 29, 2010, despite the
fact that the evidence shows that Volvo consistently
enforced its attendance policy. Plaintiff's argument
ignores the fact that Schroeder took Olin's advice and
made an exception to the attendance policy, giving
Plaintiff the benefit of the doubt that she was unaware
of the elimination of the two-minute grace period and
deciding not to give her an infraction on October 29.3

Plaintiff's claim that she was retaliated against was
thoroughly discussed in the Court's summary
judgment opinion, and Plaintiff has not come forward
with anything new to change the calculus. Volvo began
to discipline Plaintiff under the attendance policy in
October 2010–prior to any allegation of protected
activity. That Volvo continued to consistently

3  Aside from the exceptions made for Plaintiff at various times
during her employment ,vith Volvo (which were pointed out by
Defendant), Plaintiff has not come forward with evidence in which
Volvo failed to consistently enforce its attendance policy for other
employees.
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discipline her for tardiness after her protected activity
does not create an inference of a causal link between
the protected activity and her discipline; rather, it
demonstrates that Volvo continued to implement its
attendai1ce policy, which it had the right to do. See,
e.g., Soileau v. Guilford of Maine, Inc., 105 F.3d 12, 16
(1st Cir. 1997) (before plaintiff requested disability
accommodation, plaintiff  had been disciplined [*14]
and warned of discharge if his performance did not
improve; although discharge followed soon after his
accommodation request, temporal proximity alone was
not enough to sustain inference of retaliation).
Additionally, Arroyo's protected activity does not
insulate her from continued discipline under the
attendance policy. See, e.g., Hall v. Bodine Elec. Co.,
276 F.3d 345, 359 (7th Cir. 2002) ("[A]n employee's
complaint of harassment does not immunize her from
being subsequently disciplined or terminated for
inappropriate workplace behavior.") (overruled on
other grounds). Again, if Plaintiff had been selectively
disciplined for tardiness after engaging in protected
activity, this would be a different case. But she was
not, and in fact, the record clearly shows that other
employees were similarly disciplined for attendance
infractions.

In her motion to reconsider, Plaintiff highlights her
allegations that Schroeder was harassing her.
However, as discussed at length in the Court's
summary judgment opinion, the record reflects that
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Volvo provided various accommodations4 to Arroyo and
attempted to engage in an interactive process with
respect to her allegations of harassment as well as
requests to accommodate, both before and after Arroyo
filed an [*15] EEOC Charge. When Williams
attempted to engage Arroyo in the process, Arroyo
noted in writing that it was in her "best interest to
obtain legal counsel before proceeding any further with
the company." Williams then asked Arroyo to let her
know once she obtained legal counsel and was
prepared to meet. Although Arroyo replied that she
would be willing to answer questions by email in the
interim, Arroyo refused to answer most if not all of the
questions and claimed that she had been advised to
refrain from answering any questions until she spoke
with her lawyer. Volvo requested information,
including medical documentation to support certain of
accommodations, so that it could begin its
investigation and consider her additional requests for
accommodations, and Arroyo refused to provide that
information. In short, the evidence demonstrates that
Volvo went through the proper channels upon
receiving Plaintiff's EEOC claim and requests for

4  Volvo provided several of Plaintiff's requested accommodations:
(1) use of a meditation room prior to her shift; (2) a mentor; (3)
time off for counseling; (4) access to the company's wellness
program; (5) breaks during panic/anxiety attacks; and (6) the
ability to call a support person during panic/anxiety attacks. They
also were working with her on additional requests: the ability to
use earplugs or headphones in both ears (one ear was allowed),
the ability to listen to audio relaxation devices in both ears (one
ear was allowed), day-to-day guidance and feedback, disability
awareness training, and the request for all communications to be
in writing.
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accommodation and did not retaliate against Plaintiff
for her complaints. Additionally, Plaintiff incurred
several more attendance infractions after her
allegations of harassment and thus Volvo had a
legitimate basis for its termination decision; Arroyo's
[*16] protected activity does not change that fact. 

Finally, Arroyo emphasizes a quote from Williams to
Schroeder warning Schroeder that "we could be
violating the ADA." See Pl.'s Resp. at 11. The content
of the quote shows that Williams emailed Schroeder on
July 11, 2011, and clarified that Arroyo was allowed to
work overtime during the week if there was work for
her to do, distinguishing that scenario from when
Arroyo was previously ineligible to work Saturday
overtime because no work was available in light of her
job restrictions at the time. Arroyo has conceded that
she periodically worked overtime after her job
restrictions were lifted. Putting Williams's quote in
context shows that Williams was advising Schroeder of
Plaintiff's rights, not seeking to retaliate against her.

In sum, Plaintiff's motion to reconsider, which entirely
reasserts arguments made and evidence thoroughly
discussed in granting summary judgment, fails to
present new evidence (that could not have been
presented at summary judgment) that would compel a
different result, and falls far short of demonstrating
that the Court committed a manifest error of law.
Plaintiff's motion to reconsider [90] therefore is denied.

Dated: [*17] November 5, 2014

/s/ Robert M. Dow,Jr. 
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Robert M. Dow, Jr.
United States District Judge
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APPENDIX D

United States District Court
for the Northern District of Illinois,

Eastern Division

September 30, 2014, Decided;
September 30, 2014, Filed

Case No. 12-cv-6859

Arroyo v. Volvo Group N. Am., LLC

Judges: Robert M. Dow, Jr., United States District
Judge.

MEMORANDUM OPINION AND ORDER

Plaintiff LuzMaria Arroyo Worked at Defendant Volvo
Group North America, LLC (d/b/a Volvo Parts North
America) from June 2005 until November 2011. In
Plaintiffs third amended complaint, she alleges
discrimination, retaliation, and failure to provide
reasonable accommodations under Title VII of the
Civil Rights Act of 1964, 42 U.S.C. § 2000e et seq.
("Title VII"), the Americans with Disabilities Act, 42
U.S.C. § 12101 et seq. ("ADA"), the Rehabilitation Act
of 1973, 29 U.S.C. § 791 et seq., and Uniformed
Services Employment and Reemployment Rights Act,
38 U.S.C. § 4301 et seq. ("USERRA"), along With a
state law claim for intentional infliction of emotional
distress. Defendant has moved for summary judgment
[75] on all counts. For the reasons stated below, the
Court grants Defendant's motion for summary
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judgment [75].

I. Background

A. [*2] Statement of Facts

The Court has taken the relevant facts from the
parties’ Local Rule ("L.R.") 56.1 statements. Local Rule
56.1 requires a party moving for summary judgment to
submit a statement of material facts as to which the
movant contends there is no genuine issue and entitles
the movant to judgment as a matter of law. As the
Seventh Circuit has stressed, facts are to be set forth
in Rule 56.1 statements, and it is not the role of the
Court to parse the parties' exhibits to construct the
facts. Judges are not "like pigs, hunting for truffles
buried in briefs." United States v. Dunkel, 927 F.2d
955, 956 (7th Cir. 1991). "Nor are they archaeologists
searching for treasure." Jeralds ex rel. Jeralds v.
Astrue, 754 F. Supp. 2d 984, 2010 WL 4942161, at *7
(N.D. Ill. 2010) (citing DiLeonardi, 181 F.3d 865, 867
(7th Cir. 1999)). It simply is not the court's job to sift
through the record to find evidence to support a party's
claim. Davis v. Carter, 452 F.3d 686, 692 (7th Cir.
2006). Rather, it is "[a]n advocate's job * * * to make it
easy for the court to rule in [her] client's favor * * *."
Dal Pozzo v. Basic Machinery Co., Inc., 463 F.3d 609,
613 (7th Cir. 2006).

It is the function of the Court to review carefully
statements of material facts and to eliminate from
consideration any argument, conclusions, and
assertions that are unsupported by the documented
evidence of record offered in support of the statement.
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See, e.g., Sullivan v. Henry Smid Plumbing & Heating
Co., Inc., 2006 U.S. Dist. LEXIS 22455, 2006 WL
980740, *2 n.2 (N.D. Ill. Apr. 10, 2006); Tibbetts v.
RadioShack Corp., 2004 U.S. Dist. LEXIS 19854, 2004
WL 2203418, at *16 (N.D. Ill. Sept. 29, 2004); Rosado
v. Taylor, 324 F. Supp. 2d 917, 920 n.1 (N.D. Ind.
2004). Merely including facts in a responsive
memorandum is insufficient to put issues before the
Court. [*3] Midwest Imports, Ltd. v. Coval, 71 F.3d
1311, 1313 (7th Cir. 1995); Malec v. Sanford, 191
F.R.D. 581, 584 (N.D. Ill. 2000). In addition, Local
Rule 56.1 requires that statements of facts contain
allegations of material fact and that factual allegations
be supported by admissible record evidence. See L.R.
56.1; Malec v. Sanford, 191 F.R.D. 581, 583-85 (N.D.
Ill. 2000). Where a party improperly denies a
statement of fact by failing to provide adequate or
proper record support for the denial, the Court deems
that statement of fact to be admitted.

In this case, some of Plaintiff's fact statements and
responses to Defendant's fact statements contain legal
conclusions or are irrelevant to the issues at hand. For
instance, first fact statement posits:

Within 2 months of the commencement of
her employment and throughout her
employment thereafter, Volvo * * *
violated the terms of USERRA and the
Americans with Disabilities Act, failed to
take affirmative action to advance in
employment LuzMaria Arroyo Who Was
suffering from posttraumatic stress
syndrome (PTSD), subjected plaintiff to a
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hostile Work environment and
heightened scrutiny, considered
terminating her during and after each
deployment, leveled unwarranted
discipline against her, and ultimately
terminated her.

This one fact statement alone contains numerous legal
conclusions and argument. The Court's role is to decide
if [*4] there is a question of fact as to Whether
Defendant violated USERRA, the ADA, Title VII, or
state law; the parties' role is to present the Court with
facts (not legal conclusions) that support their position
on the law. To the extent that either party's
statements or responses contain legal conclusions or
argument, are evasive, are irrelevant, or are not
supported by evidence in the record, they will not be
considered by the Court in ruling on the summary
judgment motion.

B. Facts

Plaintiff LuzMaria Arroyo was employed as a material
handler for Volvo at its Chicago Parts Distribution
Center (the “Distribution Center") in Joliet, Illinois,
from June 13, 2005 until she was tired on November 8,
2011. In Arroyo's employment application, she stated
that she was a member of the U.S. Army Reserve, and
Volvo hired her as a material handler with that
knowledge. Arroyo interviewed with Director of
Distribution Keith Schroeder and Material Handling
Supervisors Michael Temko and Patrick Dunn. As a
material handler, Arroyo was responsible for
retrieving ordered vehicle parts with a forklift and
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then packing those items to ship to the customer on a
timely basis. Beginning in January 2009, Arroyo
worked [*5] the second shift, from 4:30 p.m. to 12:30
a.m.

During Arroyo's employment, no other employees at
the Distribution Center were on active duty and
subject to military orders. Throughout her
employment, Volvo granted Arroyo leave for military
activities, including military drills, training, and
Yellow Ribbon events, as well as for two extended
periods of deployment: April 17, 2006 to May 7, 2007,
and April 15, 2009 to August 15, 2010. When Arroyo
returned from her latest deployment to Iraq in April
2010, she used some accrued military vacation time
and was released from active duty on August 15, 2010.
Arroyo then took some additional time off before
returning to work on September 27, 2010.1 Upon her
return, Volvo offered Arroyo a voluntary severance
package, which Volvo had previously offered to other
material handlers While Arroyo was on leave in 2009.2

Arroyo declined the offer. In sum, Arroyo received
more than 900 days of military leave during six and a

1  Arroyo nominated Schroeder for a Patriotic Employer Award
through the Employer Support of the Guard and Reserve
("ESGR"). Arroyo and ESGR Ombudsman Colonel Tom Gorski
presented the award to Schroeder [*6] at the Distribution Center
in October 2010. Arroyo also arranged for the public affairs officer
from her unit to photograph the event. Arroyo had previously
nominated Temko and Dunn for a Patriotic Employer Award after
returning from an earlier deployment.

2  The record reflects that in 2009, during Arroyo's second
deployment, Volvo terminated six material handlers.
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half years of employment at Volvo.

Arroyo also took leave for weekend drills. Volvo
modified Arroyo's work schedule to allow her to arrive
to her shift two hours early and leave two hours early
on Fridays prior to a weekend drill. Although Arroyo
initially agreed to the modified work schedule, she
later claimed that the arrangement was unsatisfactory
because it did not give her enough time to get ready to
drill. Through a mediation conducted by Colonel Tom
Gorski of ESGR throughout March and April 2011,
Volvo accommodated Arroyo's request by changing her
Friday schedule to 4:30 to 7:00 and allowed Arroyo to
take 5.5 hours of excused military leave. Through the
mediation, Volvo also resolved issues concerning
Arroyo's health insurance coverage upon her return to
work, catch-up 401 contributions, and paid military
leave tor Yellow Ribbon events.

Throughout these [*7] multiple tours of duty, weekend
drills, and annual training, Keith Schroeder was able
to find a replacement for Arroyo when she was
otherwise engaged in service for her country. However,
both Schroeder and Arroyo's supervisor, Michael
Temko, questioned human resources and management
about how to handle Arroyo's various leave requests,
what rights (such as leave, travel, and rest time) were
provided under USERRA, and what information
Arroyo was required to provide to Volvo prior to or
during requested leave time. Temko kept track of
Arroyo's military schedule and her excused and
unexcused absences.

All material handlers at the Distribution Center are
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subject to the Volvo's attendance policy. Pursuant to
the policy, employees receive "occurrences"—either
whole or fractional—for inexcusable absences or
tardiness. For each occurrence, Volvo looks back both
four weeks and six months from the date of the most
recent occurrence to see if an employee has accrued
enough occurrences to warrant a step in the
progressive disciplinary process. Corrective action will
be taken if an employee has two occurrences within a
four week period or five occurrences within a six
month period, calculated on [*8] a rolling fiscal year.
The disciplinary steps under the attendance policy are:
verbal warning, formal written warning, three-day
suspension, and termination. Depending on how near
an employee's occurrences are to one another, an
employee may receive more than one disciplinary step
at the same time, as the same occurrence can count for
purposes of multiple disciplinary steps, given the
look-back periods discussed above. If an employee has
a six-month period with no occurrences, the employee's
disciplinary "level" is reduced by one step.

The attendance policy has undergone periodic revision.
In January 2008, the unwritten grace period that
allowed employees to punch in up to two minutes after
the beginning of their shifts was eliminated due to
employee abuse. In January 2009, absences other than
earned time of ("ETO")/vacation weeks and scheduled
holidays no longer counted towards the rolling time
period. Arroyo was present for and signed for receipt
of an "Employee Infosession" in January 2009
concerning policy changes.

The attendance policy is administered jointly by
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Temko and Schroeder.3 Temko is responsible for
documenting any occurrences tor each employee on an
Excel spreadsheet after [*9] reviewing the time punch
records. Temko and Schroeder are then responsible for
administering disciplinary steps under the policy.
Arroyo was subject to the policy since the beginning of
her employment with Volvo. Although Volvo kept tabs
on Arroyo's military leave requests, the record is
undisputed that she never received any occurrences
under the Volvo's attendance policy for days on which
she took military leave. For instance, on November 19,
2008, Schroeder received communication from Arroyo's
local army unit stating that she had orders from
November 12 to November 26, which were not issued
until November 14. Schroeder expressed his
frustration that if she had received these orders on
November 14, then she should have either called or
faxed the orders; however, in an email to Temko, he
noted that "[w]hile I have issues with her lack of
communication, we likely have no recourse due to her
military service."

In 2009, [*10] Arroyo received a verbal warning for
earning two occurrences as a result of two no call, no
shows within a four week period from October 13, 2008
to October 24, 2008. On October 1, 2010, Arroyo
punched in 22 minutes after the beginning of her shift
and earned a one-half (0.5) occurrence under the

3  According to Schroeder, following Volvo‘s decision to eliminate
the grace period policy, if a person is late, it is documented as late
regardless of whether it is one minute or one hour late. Temko
believes that being even one minute late could throw an
employee‘s shift off track.
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attendance policy.4 On October 11, 2010, Arroyo
punched in 20 minutes after the beginning of her shift
and earned a one-half (0.5) occurrence under the
attendance policy. On October 19, 2010, Arroyo
called-in absent for work and earned one (1)
occurrence under the attendance policy. Following
Arroyo's October 19, 2010 absence, Schroeder met with
Arroyo and told her the absence would be excused if
she provided a doctor's note. Arroyo explained that she
had an upcoming health assessment on October 25,
2010, and could ask her doctor tor a note excusing the
October 19th absence then. However, Arroyo never
provided such a note.

On October 29, 2010, Schroeder presented Arroyo with
a Corrective Action Plan ("CAP") in the form of a
verbal warning—the first step in the progressive
disciplinary process under the attendance policy— for
[*11] the two occurrences she earned within a
one-month period from October 1, 2010 to October 19,
2010. On October 29, 2010, Arroyo punched in one
minute after the beginning of her shift. Because
Arroyo had two occurrences within a one-month
period, she received a written warning, which is the
second step in the disciplinary process. Arroyo
challenged this occurrence and any disciplinary action
stemming from October 29, 2010, contending that she
was unaware of the change to the attendance policy
that eliminated the previous unwritten rule of the
two-minute grace period. Although Schroeder verified

4  A late punch of one hour or less results in a one-half (0.5)
occurrence.
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that Arroyo was present for the January 2009
"Employee Infosession" mentioned above, Schroeder
made an exception and did not give Arroyo an
occurrence or the second step in progressive discipline
under the attendance policy based on her one-minute
transgression on October 29. On November 4, 2010,
Arroyo was provided with copies of various Volvo
policies, including the attendance policy. On November
23, 2010, Arroyo punched in two minutes after the
beginning of her shift and earned a one-half (0.5)
occurrence under the policy.

Arroyo was treated for service-related post-traumatic
stress disorder [*12] ("PTSD") in December 2010 and
formally diagnosed in January 2011. Arroyo Went to
the Adventist LaGrange Memorial Hospital on
December 23, 2010. She provided a note and discharge
paperwork excusing her from work for the period of
December 23, 2010 through December 30, 2010. Arroyo
was subsequently approved for and took concurrent
FMLA and short-term disability ("STD") leave from
December 23, 2010 to March 22, 2011. She returned to
work from FMLA/STD leave on March 23, 2011.

In April 2011, Arroyo filled out an indirect report (a
document that material handlers use to document any
time not spent picking or packing orders) and
indicated that she "zoned out" for an unknown period
of time during her shift. Arroyo provided these reports
on a daily basis to Dunn—her direct supervisor at the
time. Based on this comment, Volvo had safety
concerns for Arroyo and her co-workers, given that
much a material handler's job entails picking items
with a forklift up to 20 feet off the ground. Accordingly,
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and at Volvo's request, John J. Koehler, M.D.,
conducted an independent medical exam ("IME") of
Arroyo on April 14, 2011.5 Based on his evaluation of
Arroyo, Dr. Koehler recommended that Arroyo be
removed [*13] from all safety sensitive work, including
operation of a forklift. Based on that recommendation,
Volvo removed Arroyo from forklift duties.

Arroyo began therapy for her PTSD. Volvo, through
Regina Williams (Human Resources Business
Partner), allowed Arroyo to use partial ETO days (in
two hour increments) to leave her shift early on
Tuesday nights to attend her first set of VA therapy
appointments on Wednesday mornings from 9:00 to
11:00 a.m.; these appointments ran from April through 
July 2011.

On May 19, 2011, Arroyo attempted to sign up to work
overtime for that upcoming Saturday, May 21, 2011.
Dunn, Schroeder, and Williams explained that Arroyo
was not eligible to work overtime on Saturdays due to
her then-existing restrictions from Dr. Koehler, [*14]
as the Saturday work involved use of a forklift.6 In

5  Also on April 14, 2011, Arroyo punched in ten minutes after the
beginning of her shift and earned a one-half (0.5) occurrence under
the attendance policy. On both May 10 and 12, 2011, Arroyo
punched in one minute after the beginning of her shift and each
time earned one-half (0.5) occurrences under the policy. On May
27, 2011, Arroyo punched in five minutes after the beginning of
her shift and earned a one-half (0.5) occurrence under the policy.

6  While Arroyo was on work restrictions, she worked weekday
overtime.
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response, Arroyo complained via email to Williams on
May 20, 2011, that she felt discriminated against
under the ADA. Arroyo arrived at the warehouse on
Saturday, May 21, 2011, even though she was not
scheduled to Work, and observed employees packing
boxes and strapping containers. Arroyo stayed there
"[m]aybe ten minutes max" and testified in her
deposition that she does not know how long employees
perform packing duties on Saturdays. Arroyo sent a
follow-up email to Williams on May 21, 2011,
describing her observations and reiterating her
perception that she was being discriminated against
under the ADA. Following Arroyo's complaints of
discrimination, Schroeder sent the following email to
his supervisors: "Due to the ongoing job issues and
concerns With LuzMaria Arroyo I strongly urge you to
have a witness whenever you have a conversation with
this employee." Schroeder testified that he made this
recommendation due to recent communications with
Arroyo and a desire to make sure that supervisors got
support before answering her requests.

Arroyo took military leave from May [*15] 31, 2011
through July 8, 2011, and returned to work on July 11,
2011. Shortly after her return, Dr: Koehler conducted
a follow-up evaluation of Arroyo, and, contingent upon
receipt of a letter from Arroyo's counselor, Koehler
released Arroyo back to full-duty without restrictions.
After Dr. Koehler released her to full-duty, Arroyo
periodically worked overtime, including weekend
overtime.

Arroyo's second set of PTSD therapy appointments
were on Tuesday evenings from 4:00 to 5:30 p.m. and
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ran from July 19, 2011 through October 11, 2011. Due
to rush hour traffic, Arroyo told Schroeder that she
would not be at work before 6:30 p.m. on those days.
Although Arroyo punched in after 6:30 p.m. on 11 of
those Tuesdays, she did not earn any occurrences
under the Attendance Policy with respect to those
dates.

On July 29, 2011, Arroyo punched in one minute after
the beginning of her shift and earned a one-half (0.5)
occurrence under the policy. On August 19, 2011,
Arroyo punched in five minutes after the beginning of
her shift and earned a one-half (0.5) occurrence under
the policy; the following day, she punched in one
minute after thee beginning of her shift and received
a one-half (0.5) occurrence [*16] under the policy.

According to Arroyo, on or about Tuesday, August 23,
2011, her co-Worker, Brian Accidentale, informed her
that another co-worker (who at the time Arroyo
believed to be Tracey Adams, but subsequently learned
was actually someone else) had called the police on
Saturday, August 20, 2011, because Arroyo had parked
her motorcycle in a handicap spot at the Distribution
Center. Arroyo met with Dunn that same day to
complain.

Dunn informed Schroeder that Arroyo had commented
that Adams is "the enemy" and "her target" and that
she could have gone to Adams and punched her in the
face or cursed her out. Arroyo denies saying anything
violent related to Adams.

Schroeder and Dunn met with Arroyo on August 24,
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2011, and informed her that Volvo would not be
addressing any rumors related to the motorcycle
parking incident and reminded her that threats
against a colleague are against company policy and she
would be subject to termination if her behavior
continued. The next day, Schroeder spoke with
Williams and Arroyo was provided with copies of the
Workplace Violence and Harassment policies. In
response, on August 26, Arroyo sent Schroeder an
email, copying Williams. In her email, Arroyo [*17]
provided a link to the Department of Labor's ("DOL")
"America's Heroes at work" website that addresses
challenges facing service members returning to work
with PTSD. Arroyo also requested numerous
accommodations. Specifically, Arroyo requested the
presence of human resources via phone and either
Dunn or Maureen Sommersett (Schroeder's
administrative assistant) during all discussions with
Schroeder; disability awareness training for Schroeder,
the Material Handler Supervisors, and her co-workers;
and a quiet place to meditate/utilize relaxation
techniques during breaks and prior to work.

On August 31, 2011, pursuant to the attendance
policy, Schroeder presented Arroyo with CAPs in the
form of a formal written warning and three-day
suspension—the second and third steps in the
progressive disciplinary process under the attendance
policy—for earning five occurrences within the six
month period from October 19, 2010 to August 19,
2011, and for earning five occurrences within the six
month period from October 19, 2010 to August 20,
2011, respectively. Per the revision in 2009 to the
rolling period under the attendant policy, the time that
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Arroyo was out on A&S, FMLA, and Military Leave
was [*18] excluded in measuring the six month periods
tor these CAPs.7 

On September 1, 2011, Schroeder responded to
Arroyo's requests tor accommodations (copying
Williams) and granted Arroyo's request for a quiet
space to meditate/utilize relaxation techniques prior to
the beginning of her shift and during breaks.
Schroeder explained that Volvo was providing Arroyo
with a private space in the warehouse operations
office. Later that same day, Arroyo emailed Williams
with several additional accommodation requests: [*19]
(1) a flexible work schedule to allow her to "make up
time" in case of tardiness; (2) the ability to use noise
dampening devices (such as earplugs or headphones);
(3) the ability to listen to audio relaxation devices; (4)
a place to meditate or relax (which Arroyo noted had
already been provided); (5) a mentor (whom Arroyo
identified as Patrick Dunn, someone she felt
comfortable approaching); (6) time off for counseling
(which Arroyo noted had already been provided); (7)

7  On September 6, 2011, Temko emailed Schroeder to tell him
that, in the course of Temko's audit of the time records in
connection with the written warning and three-day suspension
CAPs, he changed Arroyo's attendance record on her Excel sheet
to reflect an excused absence for December 23, 2010. Accordingly,
Volvo removed Arroyo‘s occurrence for that day. Temko explained
that the adjustment only impacted the dates of the occurrences
making up Arroyo's formal written warning (which, after the
adjustment, ran from October 11, 2010 to August 19, 2011 instead
of October 19, 2010 to August 19, 2011). Since Arroyo still had five
occurrences within a six-month period, the written warning CAP
stood.
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day-to-day guidance and feedback; (8) the ability to use
the company's wellness program (which Arroyo noted
had already been provided); (9) the ability to take
breaks during panic/anxiety attacks; (10) disability
awareness training (as noted previously); (11) all
communications given to Arroyo in writing; and (12)
the ability to call a support person during
panic/anxiety attacks.

In making her requests, Arroyo relied upon on a
document prepared by the DOL, which identified
certain potential accommodations for employees with
PTSD. Williams responded on September 1, 2011, that
Arroyo's requests had been received and that Volvo
would be back in touch to discuss her requests after it
reviewed them. On September 3, 2011, [*20] while
Volvo was considering Arroyo's requests tor
accommodation, Arroyo sent an email to Dennis Sholl,
Director of the Central, West, and Mexico Regions for
AB Volvo, requesting an investigation of Schroeder for
disability-based harassment. Sholl responded by email
memorandum on September 13, explaining that
Williams would be in touch with her to begin the
harassment investigation. Arroyo filed a charge of
discrimination with the EEOC (Charge No.
440-2011-05756) on September 13, 2011; alleging
discrimination and retaliation under the ADA. 

After Williams and Arroyo discussed Arroyo's
accommodation requests, Williams sent Arroyo a
memo on September 16, 2011, explaining that Volvo
had granted several of Arroyo's requested
accommodations and that other accommodations were
still under review. Specifically, Volvo granted Arroyo's
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requests for a place to meditate; a mentor; time off for
counseling; access to the company's wellness program;
breaks during panic/anxiety attacks; and the ability to
call a support person during panic/anxiety attacks.
Requests still under review included a flexible
schedule to allow make up time in case of tardiness,
the ability to use earplugs or headphones [*21] in both
ears (one ear was allowed), the ability to listen to
audio relaxation devices in both ears (one ear was
allowed), day-to-day guidance and feedback, disability
awareness training; and the request for all
communications to be in writing.8

On September 19, 2011, Williams notified Arroyo via
email that she had been assigned to investigate
Arroyo's harassment complaint, that she would be at
the Distribution Center on September 20, 2011, and
that she would like to meet with Arroyo to begin the
investigation. That same day; Arroyo replied back and
stated that it was in her "best interest to obtain legal
counsel before proceeding any further with the
company." Williams responded by email later that day
and explained that she had traveled from Atlanta to
Chicago to conduct the investigation for three days.
She asked Arroyo to let her know once she obtained
legal counsel and was prepared to meet. Arroyo replied
that she would be willing to answer questions by email
in the interim. On September 21, Williams emailed
Arroyo some questions "to understand more specifics
about your [*22] concerns so that I can begin the

8  On September 21, 2011, Williams sent a follow-up email to
Arroyo stating which breaks would be paid and unpaid.
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investigation." In response, Arroyo refused to answer
any questions and claimed that she had been "advised
to refrain from answering any questions until after *
* * my lawyer has been given the opportunity to review
my case and advise me of my rights." 

On September 20, 2011 and September 21, 2011,
Arroyo reported to work with headphones on both ears.
Due to safety concerns relating to whether she would
be able to hear forklift activity, and consistent with
Volvo's Local Music, Radio I-Pod MP3 Policy, Dunn
asked Arroyo to remove one of her headphones. When
Arroyo refused, she was sent home from work. On
September 22, Williams emailed Arroyo regarding her
request to wear ear plugs or noise dampening devices
in both ears and a flexible work schedule to allow
make up time in case of tardiness. Williams explained
that Volvo had safety concerns about Arroyo wearing
ear plugs in both of her ears and that Volvo needed
additional medical information as to whether tardiness
and the need for a flexible work schedule was related
to Arroyo's condition. Williams requested that Arroyo
obtain an IME with Dr. Koehler with respect to her
dual ear plug request and provide [*23] documentation
from her own psychiatrist concerning her request for
a flexible work schedule. Williams explained that
Arroyo would receive paid time off from work until this
medical documentation could be obtained.

Arroyo sent Williams an email on September 26, 2011,
requesting to return to work, to be provided the
accommodations she requested, and to be protected
from harassment from her coworkers and
management. Arroyo did not provide any
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documentation from her psychiatrist and did not
attend the IME with Dr. Koehler that Volvo had
scheduled. On September 27, 2011, Williams emailed
Arroyo a memo addressing her three areas of concern.
First, Williams explained that she did not have enough
information to proceed with a harassment
investigation because Arroyo refused to answer the
questions she provided. Williams attached a simplified
form for Arroyo to till out. Second, Williams explained
that Volvo had not denied any of Arroyo's
accommodation requests and sought to continue the
interactive process in good faith, reiterating her
requests for additional medical information. Finally,
Williams stated that Arroyo was allowed to return to
work and use one ear plug/head phone in the interim.
[*24] Later that same day, Arroyo sent Williams an
email asserting a claim for harassment against
Williams because she requested the aforementioned
IME and medical documentation from Arroyo's
treating psychiatrist. Arroyo did not complete the
questionnaires that Williams provided regarding
Arroyo's harassment allegations against Schroeder;
however, on October 3, 2011, she returned to work
without wearing any headphones.

On October 10, 2011, Arroyo punched in one minute
after the beginning of her shift and earned a one-half
(0.5) occurrence under the Attendance Policy. Also in
October 2011, Arroyo requested time off for her third
set of PTSD therapy appointments that were
scheduled on Tuesdays from 4:00 to 5:30. Williams 
emailed Arroyo and explained that Volvo would
accommodate her request by allowing her to use ETO
in four-hour increments and once that time was
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exhausted she could attend the remainder of her
therapy appointments using unpaid leave.

When Volvo provided Arroyo an accommodation of an
office to use as a meditation room prior to the
beginning of her shift and during breaks, Arroyo
initially parked in the employee lot in the front of the
Distribution Center and walked through the [*25]
warehouse to the office, which was located in the rear
of the Distribution Center. On October 18, 2011,
Arroyo received a memo from Schroeder reminding her
of Volvo's safety shoe policy and how she would need to
wear safety shoes when walking through the facility.
Thereafter, Arroyo started to park in the rear of the
Distribution Center immediately adjacent to the dock
area. Rather than put on her safety shoes and walk
through the warehouse, Arroyo punched in early in the
front of the Distribution Center, exited the building,
and then drove her car to park in the rear of the
Distribution Center to use the meditation room prior
to the beginning of her shift. Arroyo then waited until
the shift start bell rang before she exited the
warehouse, got back in her car, drove it around the
building to park it in the front employee lot, and then
reentered the warehouse. In taking this extra time
after the shift start bell, Volvo considered Arroyo to be
in violation of its attendance policy (despite the fact
that she would punch in approximately 30 minutes
prior to her shift), which required all employees to be
“in the building and ready to work at the scheduled
start time and continue to work [*26] until the
scheduled hours of work are completed." Arroyo
testified in her deposition that it "never entered [her]
mind" to leave the meditation room five minutes
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earlier, but admitted that there was no one preventing
her from leaving the room earlier.

After Arroyo started her shift late on October 31, 2011,
Schroeder met with Arroyo on November 1, 2011, to
discuss her use of the meditation room and failure to
begin working at her shift start time. During that
meeting, Schroeder presented a memo to Arroyo,
explaining that the use of the meditation room does
not negate the need for her to be prepared to begin
work when the bell rings. Schroeder also explained
that Arroyo must access the meditation room by
walking inside the warehouse, because parking in the
rear of the Distribution Center posed safety concerns.9

Prior to her meeting with Schroeder on November 1,
Arroyo did not receive any occurrences under the
attendance policy for her routine of clocking in early,
but not being in the building and ready to work. On
November 2, 2011, Schroeder posted a reminder notice
for all employees.

After her meeting with Schroeder, Arroyo was
observed by management starting her shift late again
on November 2, 2011. Accordingly, on November 3,
Schroeder gave Arroyo a CAP in the form of a verbal
warning for this incident. The CAP also provided that
Arroyo would be charged a one-half (0.5) occurrence for
violation of the start rule under the attendance policy.
Arroyo did not read the CAP, refused to sign the CAP,

9  On October 24, 2011 and October 28, 2011, Schroeder sent
emails to the Material Handler Supervisors reminding [*27] them
that employees should only park in the employee lot and not in
the rear of the Distribution Center next to the dock area.
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and refused to speak to the company without her
attorney present.

Arroyo was observed by management starting her shift
late again on November 4, 2011, and Schroeder
presented Arroyo with a CAP in the form of a formal
written warning. The CAP also provided that Arroyo
would be charged a one-half occurrence (0.5) for
violation of the start rule under the attendance policy.
After preparing the November 4, 2011 CAP, Temko
and Schroeder audited Arroyo's attendance records
and determined that she had incurred five occurrences
within a six month period from April 14, 2011 to
November 4, 2011. Volvo determined that Arroyo had
reached the fourth step in the [*28] progressive
disciplinary process and terminated her from her
employment for violation of the attendance policy.
Schroeder testified that Arroyo was not terminated
due to her on-the-job work or for insubordination.

II. Summary Judgment Standard

Summary judgment is proper if "the movant shows
that there is no genuine dispute as to any material fact
and the movant is entitled to judgment as a matter of
law." Fed. R. Civ. P. 56(a). To avoid summary
judgment, the opposing party must go beyond the
pleadings and "set forth specific facts showing that
there is a genuine issue for trial." Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 250, 106 S. Ct. 2505, 91 L.
Ed. 2d 202 (1986) (quotation omitted). A genuine issue
of material fact exists if "the evidence is such that a
reasonable jury could return a verdict for the
nonmoving party." Id. at 248. The party seeking
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summary judgment has the burden of establishing the
lack of any genuine issue of material fact. See Celotex
Corp. v. Catrett, 477 U.S. 317, 323, 106 S. Ct. 2548, 91
L. Ed. 2d 265 (1986). Summary judgment is proper
against "a party who fails to make a showing sufficient
to establish the existence of an element essential to
that party's case, and on which that party will bear the
burden of proof at trial." Id. at 322. The party opposing
summary judgment "must do more than simply show
that there is some metaphysical doubt as to the
material facts." [*29] Matsushita Elec. Indus. Co., Ltd.
v. Zenith Radio Corp. 475 U.S. 574, 586, 106 S. Ct.
1348, 89 L. Ed. 2d 538 (1986). "The mere existence of
a scintilla of evidence in support of the [opposing]
position will be insufficient; there must be evidence on
which the jury could reasonably find for the [opposing
party]." Anderson, 477 U.S. at 252.

No heightened standard of summary judgment exists
in employment discrimination cases, nor is there a
separate rule of civil procedure governing summary
judgment in employment cases. Alexander v. Wisconsin 
Dept. of Health and Family Servs., 263 F.3d 673, 681
(7th Cir. 2001) (citing Wallace v. SMC Pneumatics,
Inc., 103 F.3d 1394, 1396 (7th Cir. 1997)). However,
intent and credibility frequently are critical issues in
employment cases that in many instances are
genuinely contestable and not appropriate for a court
to decide on summary judgment. See id. The Court
must resolve all evidentiary conflicts in Plaintiff's
favor and accord her the benefit of all reasonable
inferences that may be drawn from the record. O'Leary
v. Acretive Health, Inc., 657 F.3d 625, 630 (7th Cir.
2013). "It is not for the courts at summary judgment to
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weigh evidence or determine credibility of [a witness's]
testimony." Id. (quoting Berry v. Chicago Transit
Auth., 618 F.3d 688, 691 (7th Cir. 2010). Nevertheless,
summary judgment in favor of the defendant "is hardly
unknown or, for that matter rare, in employment
discrimination cases." Wallace 103 F.3d at 1396.

III. Discussion

In Plaintiff's third amended complaint, she alleges
discrimination, retaliation, and failure to provide
reasonable accommodations under Title VII, the ADA,
[*30] the Rehabilitation Act of 1973, and USERRA,
along with a state law claim for intentional infliction
of emotional distress.10 However, as pointed out by
Defendant in its memorandum in support of summary
judgment, Plaintiff alleged no facts supporting a Title
VII discrimination or retaliation claim in her
complaint, nor did Plaintiff pursue a Title VII
administrative charge of discrimination before the
EEOC.11 Because Title VII requires Plaintiff's seeking

10  Plaintiff also references the Family and Medical Leave Act, 29
U.S.C. § 2601 et seq., in the jurisdiction section of her third
amended complaint, but does not assert a claim for relief under
the FMLA.

11  Plaintiff does not respond to Defendant's arguments arguing
Title VII and the FMLA. Thus, Plaintiff has waived any argument
that she has cognizable claims under Title VII or the FMLA. See,
e.g., C & N Corp. v. Kane, 756 F.3d 1024, 1027 (7th Cir. 2014)
(failure to make argument in response to summary judgment
motion constituted waiver; "we will not find that an argument was
adequately preserved solely because a party's [*31] opponent
defended against the argument"); Bonte v. U.S. Bank, N.A., 624

68a



to pursue claims in federal court to first file a charge
with the EEOC (see Sauzek v. Exxon Coal USA, Inc.,
202 F.3d 913, 920 (7th Cir. 2000)), any Title VII claim,
to the extent actually asserted, is not cognizable. The
Court turns to Plaintiff's remaining claims.

A. Discrimination Claims

1. Discrimination under the ADA12

The Americans with Disabilities Act prohibits
employers from taking adverse employment actions
against their employees because of a disability.
Fleishman v. Cont'l Cas. Co., 698 F.3d 598, 606 (7th
Cir. 2012); see 42 U.S.C. § 12112(a). To establish a
violation of the ADA, an employee must show "1) that
she is disabled; 2) that she is otherwise qualified to
perform the essential functions of the job with or
without reasonable accommodation; and 3) that the
employer took an adverse job action against her
because of her disability or failed to make a reasonable
accommodation." Winsley v. Cook Cnty., 563 F.3d 598,
603 (7th Cir. 2009) (quoting Stevens v. Ill. Dep't of
Transp., 210 F.3d 732, 736 (7th Cir. 2000)). Essentially

F.3d 461, 466 (7th Cir. 2010) ("Failure to respond to an argument
* * * results in waiver.")

12  Complaints alleging employment discrimination under the
Rehabilitation Act are governed by the ADA standard. See 29
U.S.C. § 794(d); Scott v. Kaneland Community Unit School
District #302, 898 F. Supp. 2d 1001 (N.D. Ill. 2012). Accordingly,
the analysis with respect to Arroyo's ADA claims applies equally
to her Rehabilitation Act claims.
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the same elements must be proven to establish a
violation of the Rehabilitation Act, which additionally
requires plaintiffs to prove that they were "involved in
programs receiving federal financial assistance." Silk
v. City of Chi., 194 F.3d 788, 798 NN. 6 & 7 (7th Cir.
1999). [*32] Plaintiff has come forward with sufficient
evidence to demonstrate that she was diagnosed with
PSTD and suffers from an ADA-recognized disability.13

In an ADA discrimination case, a plaintiff may prove
discrimination in one of two ways. [*33] First, a
plaintiff can put forth "direct evidence" of
discrimination. See DeLuca v. Winer Industries, Inc.,
53 F.3d 793, 797 (7th Cir. 1995). Alternatively, a
plaintiff can submit "indirect evidence" of unlawful
ADA discrimination by way of the McDonnell Douglas
burden-shifting rubric, originally established for Title

13  Plaintiff also contends in one sentence in her response brief
that she suffers from depression. See Pl.'s Resp. at 3. It is not
clear from Plaintiff's brief whether she contends that depression
is a symptom of her PTSD or whether she is claiming that
depression constitutes a separate disability. To the extent that
Plaintiff is claiming that depression is a symptom or subset of her
PSTD, the Court acknowledges that Plaintiff has demonstrated
that she suffers from PTSD. However, Plaintiff has not come
forward with evidence (or even allegations) in her statement of
facts that she was diagnosed with depression (apart from any
depression related to her PTSD). Merely including facts in a
responsive memorandum is insufficient to put the issue before the
Court. See Midwest Imports, Ltd. v. Coval, 71 F.3d 1311, 1313
(7th Cir. 1995); Malec v. Sanford, 191 F.R.D. 581, 584
(N.D.Ill.2000). Thus, while Plaintiff has demonstrated that she
suffered from PTSD, she has not come forward with sufficient
evidence to show that she also suffered from depression apart
from her diagnosis of PTSD.
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VII cases. Id.; Fleishman v. Continental Cas. Co., 698
F.3d 598, 604 (7th Cir. 2012) ("[W]e have continued to
apply the McDonnell Douglas burden-shifting
framework in summary judgment cases that proceed
under the indirect method of proof * * * ."). The
burden-shifting test applies only if Arroyo relies on the
indirect method of proof in establishing her
discrimination claim. see id.; see also Antonetti v.
Abbott Laboratories, 563 F.3d 587, 591 (7th Cir. 2009)
("Under [the indirect] approach * * * * If Plaintiffs can
demonstrate [a prima facie case of discrimination], the
burden shifts to the employer to articulate some
legitimate, nondiscriminatory reason for the adverse
action. If [the employer] satisfies this burden of
production, Plaintiffs must then establish that there is
an issue of material fact as to whether the employer's
proffered reasons are merely pretext for unlawful
discrimination * * * in order to survive summary
judgment") (internal quotations and citations omitted).
But if Arroyo submits direct evidence of discrimination
such that a jury could properly [*34] find a verdict in
her favor—that is, that genuine issues of material fact
exist with respect to each element that she will be
required to prove at trial—that‘s the end of the
inquiry, and Defendant's summary judgment motion
must be denied. See Bunn v. Khoury Enterprises, Inc.,
753 F.3d 676, 683-84 (7th Cir. 2014).

With respect to her direct method argument, Arroyo's
one-sentence argument states: "Plaintiff has countless
emails sent among Volvo management and staff that
illustrate[] a convincing mosaic that they were
intentionally discriminating against her because of her
disability." See Pl.'s Resp. at 7-8. First, Arroyo does not
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cite to any specific emails in support of her argument.
In response to Defendant's argument that she does not
have any direct evidence of discrimination, it is
Plaintiff's obligation to come forward with sufficient
evidence to support a claim (see Modrowski v. Pigatto,
712 F.3d 1166, 1167-68, 1170-71 (7th Cir. 2013)
(explaining that district court must grant summary
judgment for moving party if, after moving party
points to absence of evidence supporting opponent's
case, opponent fails to produce evidence from which
jury reasonably could find in her favor on material
issues for which she bears burden of persuasion)), not
the Court's job to sift through the record to find the
evidence (see  Davis v. Carter, 452 F.3d 686, 692 (7th
Cir. 2006)). Simply [*35] referring to countless emails,
but not identifying a single one, does not satisfy
Plaintiff's obligation.

Further, the emails referenced in the parties' fact
statements demonstrate an awareness of Plaintiff's
rights as an active service member", as well as
discussions about the company's rights and obligations
in relation to Arroyo's military leave and PSTD, not
discrimination. The emails evince efforts on the part of
Volvo to ensure that its employees were aware of
Arroyo's rights and sensitive to her military leave
requests; to work with Arroyo to make sure that she
was providing her military orders and that her excused
absences were properly considered as such; to allow
her to attend her therapy appointments for her PTSD;
and also to provide several requested accommodations
while Arroyo worked at the Distribution Center. At
best, the emails reveal Volvo's interest in keeping
abreast of Arroyo's military status and not running
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afoul of USERRA and the ADA, while holding Arroyo
accountable for company policies when she was not on
leave. Moreover, these emails affirmatively show that
Volvo took no adverse employment action against
Arroyo as a result of these discussions. Cf. Breneisen
v. Motorola, Inc., 512 F.3d 972, 981-82 (7th Cir. 2008)
(concluding [*36] that a supervisor's comments that
expressed frustration with employees' taking medical
leave, but that resulted in no loss of job benefits, were
not materially adverse). In short, Plaintiff has not
come forward with "near-admissions" of discrimination
by the employer or a convincing mosaic of
circumstantial evidence that disability discrimination
motivated Defendant's decision to terminate Plaintiff's
employment. See also Abuelyaman v. Ill. State Univ.,
667 F.3d 800, 809 (7th Cir. 2011).

Turning to the indirect method, Plaintiff preliminarily
argues that she was meeting Volvo's legitimate
expectations because "the only reason for her
termination was because Volvo management had
determined that she had violated the Absenteeism
Attendance Policy."14 See Pl.'s Resp. at 8. But

14  The Seventh Circuit has counseled that where a plaintiff has
not met her [*38] burden of showing that a defendant's
explanations are merely a pretext for discrimination, it is not
necessary for a court to decide whether the plaintiff also
established a prima facie case. See Holmberg v. Baxter Healthcare
Corp., 901 F.2d 1387, 1391 (7th Cir. 1990); sea also Box v. A&P
Tea Co., 772 F.2d 1372, 1378 (7th Cir. 1985) (moving directly to
third step of McDonnell Douglas approach where defendant
articulated and offered proof of a legitimate, nondiscriminatory
reason for adverse employment action).
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Plaintiff's argument misses the point. Attendance at a
job site is a basic requirement of most jobs, and the
Seventh Circuit has held that an individual with
"erratic, unexplained absences" is not a qualified
individual with a disability for purposes of the ADA.
See Waggoner v. Olin Corporation, 169 F.3d 481, 484-
85 (7th Cir. 1999).15 Not meeting an employer's
attendance guidelines equates to not meeting the
employer's legitimate expectations. See, e.g., Contreras
v. Suncast Corp., 237 F.3d 756, 760-61 (7th Cir. 2001)
(holding that an employee failed to meet his employer's
legitimate expectations by, among other [*37] things,
incurring eight attendance violations). Arroyo argues
that she was meeting Volvo's legitimate expectations
because she "had not punched in late and was not
tardy when she was terminated for violating Volvo's
attendance policy." See Pl.'s Resp. at 9. Arroyo relies
on this distinction without addressing the undisputed
evidence that Volvo determined that she started her
shift late on November 4, 2011, despite having
punched in timely. This is because Arroyo would punch
in prior to going to the meditation room (provided to
her as an accommodation), stay in the mediation room

15  It is unclear from the operative complaint whether Arroyo is
asserting a separate discrimination claim with regard to her
request to work overtime on May 21, 2011. She appears to
predominantly rely upon this incident as the basis of her protected
activity for her retaliation claim. However, to the extent that
Plaintiff is asserting a discrimination claim based on this request,
her claim fails. The record is clear that Plaintiff was on work
restrictions at the time that she requested weekend overtime and
could not use a forklift. Thus, she was not a qualified individual
with respect to her request to work overtime on May 21, 2011, as
using a forklift was a requirement for the weekend position.
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until the shift start bell rang, then leave the room,
walk to her car, drive around the side of the building
to re-park her car, and then reenter the warehouse.
Under any definition of being "in the building and
ready to work at the scheduled start time," this would
not suffice. It was not unreasonable for Volvo to expect
Plaintiff to leave the meditation room in sufficient
time to be ready to work at her start time. In taking
advantage of the accommodation provided to her,
Plaintiff was not meeting her employer's legitimate
expectations.

Arroyo's argument that she was a qualified individual
with a disability—pointing out that she had
"substantial [*39] documentation from doctors,
emergency room visits and military orders for her
absences"—similarly misses the mark. Arroyo was not
disciplined for those excused absences—in fact, she
was never disciplined or given an occurrence for any
time she missed due to counseling, treatment for her
PSTD, or her service in the military; rather, she was
disciplined for her unexcused tardies and absences.
See Lewis v. Caterpillar, Inc., 367 Fed. Appx. 683, [WL]
at *2 (7th Cir. Mar. 8, 2010) ("Failure to arrive for
work on time—or at all—is not satisfactory
performance * * * therefore [plaintiff] was not meeting
the employer's legitimate expectations").

Plaintiff also contends that she "can prove that
similarly situated employees without a disability were
treated more favorably," but she has not identified any
other employees who were not disciplined for tardiness
or unexcused absences. while it is undisputed that
Volvo management did not have any charts or
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spreadsheets to keep track of military orders for other
employees at the Distribution Center, Arroyo was the
only active duty reservist employed at the time. Given
that Plaintiff was provided with more than 900 days of
military leave during her time at Volvo, it was not
unreasonable for Volvo to keep track of her leave
requests. [*40] Also, it is undisputed that Volvo
maintains spreadsheets for all material handlers in
monitoring tardiness and absences generally under the
attendance policy.16 Volvo has come forward with
undisputed evidence that numerous employees, aside
from Arroyo, have received occurrences and steps in
the disciplinary process for punching in two minutes or
less after the beginning of their shifts. See Schroeder
Aff. ¶ 9, Ex. 7 (Corrective Action Plans for all material
handlers other than Arroyo who received any
disciplinary action under the attendance policy from
2008 through 2012). In short, Plaintiff has not shown
that similarly-situated, nondisabled employees were
treated more favorably than her.

Volvo has articulated a legitimate non-discriminatory
reason for Arroyo's termination (violation of the
attendance policy). Additionally, Volvo has come
forward with evidence that it would have taken the
same action even if Arroyo did not have PSTD or was
not in the military. Since Defendant has put forth a
non-discriminatory explanation for its termination of
Plaintiff, the burden now shifts [*41] to Plaintiff to
prove that the bias-neutral reason proffered by

16  The record also reflects that Volvo terminated six material
handlers during Plaintiff's second deployment in 2009.
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Defendant was a pretext or an explanation designed to
obscure the unlawful discriminatory employment
action. Emmel v. Coca-Cola Bottling Co. of Chicago, 95
F.3d 626, 629 (7th Cir. 1996). In order to avoid
summary judgment, a plaintiff must show that the
reason given is unworthy of credence. See  Reeves v.
Sanderson Plumbing Prods., Inc., 530 U.S. 133, 143,
120 S. Ct. 2097, 147 L. Ed. 2d 105 (2000). To
accomplish this requirement, a plaintiff must provide
evidence to prove that the defendant's reasons were
either factually baseless, were not the actual
motivation for the action, or were insufficient to
motivate the action. Gordon v. United Airlines, Inc.,
246 F.3d 878, 888-89 (7th Cir. 2001). A plaintiff shows
that a reason is pretextual "directly by persuading the
court that a discriminatory reason more likely
motivated the [defendant] or indirectly by showing
that the [defendant's] proffered explanation is
unworthy of credence." Blise v. Antaramian, 409 F.3d
861, 867 (7th Cir. 2005) (citing Texas Dept. of Cmty.
Affairs v. Burdine, 450 U.S. 248, 256, 101 S. Ct. 1089,
67 L. Ed. 2d 207 (1981)). Plaintiff must "specifically
refute facts which allegedly support the employer's
proffered reasons"; conclusory statements about an
employer's prejudice are insufficient to establish
pretext. Alexander v. CIT Tech. Fin. Servs., Inc., 217 F.
Supp. 2d 867, 890 (N.D.Ill. 2002) (emphasis in
original). In an attempt to show pretext, Plaintiff
points to a number of different incidents. Arroyo first
cites to a series of emails exchanged in November 2008
when there was a delay with Arroyo providing her
military orders [*42] to Volvo. Next, she cites to
portions of her affidavit detailing her hospitalization
in December 2010, when Schroeder was seeking
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guidance from HR on how to handle any discipline for
her absences, given that Arroyo was going to exceed
the cap of five excused days. As Arroyo concedes (but
omits from her response brief), no such discipline ever
occurred, because once Volvo was aware of the reason
for her hospitalization and was given documentation,
she was subsequently approved for FMLA and short-
term disability leave retroactive to December 23, 2010.
And, as noted previously, Plaintiff was never
disciplined or given an occurrence for any time she
missed due to counseling, treatment for PSTD, or her
service in the military. That Volvo required her to
provide documentation to support her leave time prior
to excusing her leave can hardly be considered a
pretext for discrimination. 

Next, she claims that when she requested
accommodation, "Schroeder and Williams consistently
rejected her attempts to discuss what would help
minimize her affects from PTSD." As detailed in the
fact section, Plaintiff's argument does not find support
in the record. Instead, the record is replete with
instances [*43] in which Volvo provided requested
accommodations: (1) use of a meditation room prior to
her shift; (2) a mentor; (3) time off for counseling; (4)
access to the company's wellness program; (5) breaks
during panic/anxiety attacks; and (6) the ability to call
a support person during panic/anxiety attacks. They
also told her that the following requests were still
under review: flexible schedule to allow make up time
in case of tardiness, the ability to use earplugs or
headphones in both ears (one ear was allowed), the
ability to listen to audio relaxation devices in both ears
(one ear was allowed), day-to-day guidance and
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feedback, disability awareness training, and the
request for all communications to be in writing. In
response to multiple efforts to engage Plaintiff in
dialogue about those requests, Plaintiff declined to
speak with the company and notified them that she
was seeking the assistance of counsel. She also refused
to provide medical documentation to support certain of
those requests. In light of the record, Plaintiff's
contention that her supervisors failed to minimize the
effects of her PSTD does not withstand scrutiny.

The record also reflects that, to the extent that Volvo
[*44] exercised subjective judgment in applying its
attendance policy, its discretion in many instances
benefitted Arroyo. Specifically, the evidence
demonstrates that: (1) Schroeder allowed Arroyo to
bring in a doctor's note to excuse her October 19, 2010
absence (although Arroyo never provided such a note);
(2) Schroeder deviated from the attendance policy in
Arroyo's favor when he excused Arroyo's late punch on
October 29, 2010, giving her the benefit of the doubt in
response to her argument that she was unaware of the
elimination of the two-minute grace period; (3)
Arroyo's attendance record was updated in September
2011 to excuse her absence on December 23, 2010; and
(4) Arroyo, who already was provided with a revised
schedule to account for her counseling sessions, still
punched in after 6:30 p.m. on 11 different Tuesday
evenings on which she had VA therapy appointments,
but earned no occurrences with respect to those days.
Further, in November 2011, Schroeder met with
Arroyo to discuss the need to begin work at the shift
start bell and that her use of the meditation room prior
to her shift did not negate her responsibility. It was
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only after Arroyo ignored his instructions that she
[*45] earned the final two one-half (0.5) occurrences
that ultimately resulted in her termination. 

In sum, Plaintiff has not come forward with sufficient
evidence to establish that Volvo's reason for
terminating her was a pretext for disability
discrimination. Rather, the facts described above
indicate that Volvo had a legitimate business
reason—multiple attendance policy violations—to
terminate Arroyo's employment, and that it was
Arroyo's tardiness, not her military service, that led to
her termination.

2. Under USERRA

Enacted in 1994, USERRA is the latest in a series of
veterans‘ employment rights laws, replacing its most
immediate predecessor, the Veterans' Reemployment
Rights Act ("VRRA") of 1974, 20 C.F.R. § 1002.2. The
purposes of USERRA are: "(1) to encourage noncareer
service in the uniformed services * * *; (2) to minimize
the disruption to the lives of persons performing
service in the uniformed services * * * by providing for
the prompt reemployment of such persons upon their
completion of such service; and (3) to prohibit
discrimination against persons because of their service
in the uniformed services." 38 U.S.C. § 4301(a). "In
enacting USERRA, Congress emphasized USERRA's
continuity with the VRRA * * * and that [*46] the
large body of case law that had developed under
[earlier] statutes remained in full force and effect, to
the extent it is consistent with USERRA." 20 C.F.R. §
1002.2.
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USERRA affords broad protections to service members
against employment discrimination, providing that
members “shall not be denied initial employment,
reemployment, retention in employment, promotion, or
any benefit of employment by an employer on the basis
of that membership * * *." 38 U.S.C. 4311(a). A
"benefit of employment" means "any advantage, profit,
privilege, gain, status, account, or interest (other than
wages or salary for work performed) that accrues by
reason of an employment contract or agreement or an
employer policy, plan, or practice and includes * * * *
the opportunity to select work hours or location of
employment." Id. § 4303(2). In order to allege a
violation of USERRA, a plaintiff must establish that
she was subject to an adverse employment action and
that her military service was a motivating factor in
that action. Staub v. Proctor Hosp., 562 U.S. 411, 131
S. Ct. 1186, 1190, 179 L. Ed. 2d 144 (2011). That
Plaintiff in this case was subject to an adverse
employment action—termination—is undisputed.
Under the burden-shifting framework of § 4311, a
plaintiff makes out a prima facie case of discrimination
by showing that his service [*47] membership was "a
motivating factor in the employer's action." Crews v.
City of Mt. Vernon, 567 F.3d 860, 864-65 (7th Cir.
2009). The employer must then "prove that the action
would have been taken in the absence of such
membership." Id. 

Plaintiff's USERRA discrimination theory is that her
termination for violation of Volvo's attendance policy
in November 2011 was a pretext that Volvo seized
upon after spending over six years "looking for a way"
to terminate her. In support of her argument, she cites
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to numerous internal email communications between
Volvo management and human resources over the
years, which discuss the company's rights and
obligations in relation to Arroyo's military leave.
Arroyo contends that these emails equate to military
animus. She also claims that Volvo selectively enforced
certain company rules against her and did not provide
her with requested accommodations.

As discussed above, the emails referenced by Arroyo
reveal both Volvo's interest in keeping apprised of
Arroyo's military status and in holding Arroyo
accountable for company policies when not on leave.
Had Volvo penalized Plaintiff for taking military leave,
these emails may take on a more negative connotation.
But they did not. Moreover, these emails affirmatively
[*48] show that Volvo took no adverse employment
action against Arroyo as a result of these discussions.
Cf. Breneisen v. Motorola, Inc., 512 F.3d 972, 981-82
(7th Cir. 2008) (concluding that a supervisor's
comments that expressed frustration with employees'
taking medical leave, but that resulted in no loss of job
benefits, were not materially adverse). Arroyo does not
dispute (i) that Volvo gave her more than 900 days of
military leave during her six and a half year period of
employment; (ii) that after her return from her second
overseas deployment, Volvo accommodated her request
for a modified Friday work schedule prior to drill
weekends; and (iii) that she did not receive any
occurrences under the Attendance Policy for days on
which she took military leave. The record also reflects
that in 2009, during her second deployment while
employed at Volvo, Volvo was forced to terminate six
material handlers. What Volvo refused to do was
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accommodate her recurrent tardiness. Again, if Volvo
had penalized Plaintiff and not others for being late,
then Volvo's actions might evince a discriminatory
animus. But Volvo has come forward with undisputed
evidence that it similarly penalized other employees
for being minutes late to work. Volvo's decision to hold
employees [*49] to a strict start time is within its
discretion and cannot serve as the basis for Plaintiff's
USERRA discrimination claim. For these reasons, as
well as reasons stated in analyzing Plaintiff's ADA
discrimination claim, Plaintiff's claim of discrimination
under USERRA fails.

B. Retaliation Claims

The ADA prohibits employers from retaliating against
employees who assert their right under the Act to be
free from discrimination. 42 U.S.C. § 12203(a).
Employers are forbidden from retaliating against
employees who raise ADA claims regardless of
whether the initial claims of discrimination are
meritless. Squibb v. Mem'l Med. Ctr., 497 F.3d 775,
786 (7th Cir. 2007). As in the discrimination context,
a plaintiff can establish a valid case of retaliation
using either the direct or indirect method of proof. 
Kersting v. Wal-Mart Stores, Inc., 250 F.3d 1109, 1117
(7th Cir. 2001). To establish a case of retaliation under
the direct method of proof, a plaintiff must show that
(1) she engaged in a statutorily protected activity; (2)
she suffered an adverse action; and (3) a causal
connection between the two exists. Dickerson v. Board
of Trustees of Comm. College Dist. No. 522, 657 F.3d
595, 601 (7th Cir. 2011). Under the indirect, burden-
shifting method for retaliation claims, a plaintiff must
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demonstrate that she (1) engaged in protected activity;
(2) was performing her job satisfactorily; and (3) was
singled out for an adverse [*50] employment action
that similarly situated employees who did not engage
in protected activity did not suffer. Id. Once a plaintiff
satisfies her initial burden, the burden then shifts to
the defendant to present a non-invidious reason for the
adverse employment action. If the defendant meets
this burden, the plaintiff must then demonstrate that
the defendant's proffered reason was pretextual. See
id.; Jasmantas v. Subaru-Isuzu Auto., Inc., 139 F.3d
1155, 1157 (7th Cir. 1998).

As a threshold matter, Defendant points out that
Arroyo does not allege that she engaged in any
protected activity under USERRA. In her third
amended complaint, Arroyo identifies three dates on
which she engaged in protected activity: May 20, 2011,
August 21, 2011, and September 13, 2011. May 20,
2011, was around the time that Arroyo attempted to
sign up to work voluntary Saturday overtime on May
21, 2011. There is no evidence of any protected activity
on August 21, 2011; however, Arroyo requested
accommodations for her disability on August 26, 2011
and September 1, 2011. Finally, Arroyo filed a charge
of discrimination with the EEOC on September 13,
2011, alleging discrimination and retaliation under the
ADA. Thus, it appears as if all of her alleged protected
activity [*51] arises under the ADA rather than
USERRA. Arroyo does not rebut Volvo's argument that
she did not allege that she engaged in any distinct
protected activity under USERRA. Instead, she
contends that "Volvo's management was consistently
seeking ways to terminate or discipline Arroyo for
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exercising her military rights and obligations." See
Pl.'s Resp. at 10-11. This is essentially Arroyo's
USERRA discrimination claim with no further factual
explanation. Thus, the same standard as discussed
with respect to Arroyo's USERRA discrimination claim
applies and the Court's analysis of her USERRA
discrimination claim applies to her retaliation claim.
There simply is insufficient evidence that Volvo sought
to terminate Arroyo for exercising her military rights
and obligations.

Turning to her claim under the ADA, for purposes of
summary judgment, Volvo does not dispute that
Arroyo engaged in protected activity and that she
suffered an adverse employment action (her
termination). Instead, Volvo contends that her
retaliation claim fails because she cannot show a
causal link between the two. As previously set forth,
the Court has already concluded that (i) Plaintiff's
recurrent tardiness prevented her [*52] from
performing her job satisfactorily and (ii) there is no
evidence that she was singled out for an adverse
employment action that similarly situated employees
did not suffer. Thus, Plaintiff must show a causal
connection between her protected activity and her
termination in order to proceed with her retaliation
claim.

Volvo began to discipline Plaintiff under the
attendance policy in October 2010—prior to any
allegation of protected activity. That Volvo continued
to consistently discipline her for tardiness after her
protected activity does not create an inference of a
causal link between the protected activity and her
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discipline; rather, it demonstrates that Volvo
continued to implement its attendance policy, which it
had the right to do. See, e.g., Soileau v. Guilford of
Maine, Inc., 105 F.3d 12, 16 (1st Cir. 1997) (before
plaintiff requested disability accommodation, plaintiff
had been disciplined and warned of discharge if his
performance did not improve; although discharge
followed soon after his accommodation request,
temporal proximity alone was not enough to sustain
inference of retaliation). Additionally, Arroyo's
protected activity does not insulate her from continued
discipline under the attendance policy. See, e.g., Hall 
v. Bodine Elec. Co., 276 F.3d 345, 359 (7th Cir. 2002)
("[A]n employee's complaint [*53] of harassment does
not immunize her from being subsequently disciplined
or terminated for inappropriate workplace behavior")
(overruled on other grounds). Again, if Plaintiff had
been selectively disciplined for tardiness after
engaging in protected activity, this would be a
different case. But she was not, and in fact, the record
clearly shows that other employees were similarly
disciplined for attendance infractions.

In her response brief, Plaintiff contends that her
protected activity is both that "she made it clear to
Schroeder that she thought she was being
discriminated against because of her disability" and
that she complained to Sholl that Schroeder was
harassing her. See Pl.’s Resp. at 11. Arroyo's complaint
to Sholl occurred on September 3, 2011, when Arroyo
sent an email to Sholl. The temporal distance between
this complaint and her termination more than two
months later is likely too remote to sustain any
inference of a causal link. See, e.g., EEOC v. Yellow
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Freight System, Inc., 253 F.3d 943, 952-53 (7th Cir.
2011) (holding that six weeks between filing ADA
charge and Plaintiff's termination is insufficient to
establish retaliation). However, during that time,
Arroyo also incurred several more attendance
infractions and thus Volvo had a legitimate [*54] basis
for its termination decision; Arroyo's protected activity
does not change that fact.

Arroyo also cites a quote from Williams to Schroeder
that "we could be violating the ADA." See Pl.'s Resp. at
11. The content of the quote shows that Williams
emailed Schroeder on July 11, 2011, and clarified that
Arroyo was allowed to work overtime during the week
if there was work for her to do, distinguishing that
scenario from when Arroyo was previously ineligible to
work Saturday overtime due to no work being
available in light of her job restrictions at the time.
Arroyo has conceded that she periodically worked
overtime after her job restrictions were lifted. Putting
Williams's quote in context shows that Williams was
advising Schroeder of Plaintiff's rights, not seeking to
retaliate against her. Additionally, Schoeder's inquiry
into Plaintiff's overtime request is too remote in time
to her termination to establish any causal link. See,
e.g., Yellow Freight System, Inc., 253 F.3d at 952-52.

Finally, Plaintiff alleges that Volvo retaliated against
her by "continually refusing" to provide reasonable
accommodations and "otherwise harassing" her. See
Compl. at ¶ 132. However, as discussed above, the
record reflects that Volvo provided various [*55]
accommodations to Arroyo and attempted to engage in
an interactive process with respect to further requests
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even after Arroyo filed an the EEOC Charge. When
Williams attempted to engage Arroyo in the process,
Arroyo noted in writing that it was in her "best
interest to obtain legal counsel before proceeding any
further with the company." Williams then asked
Arroyo to let her know once she obtained legal counsel
and was prepared to meet. Although Arroyo replied
that she would be willing to answer questions by email
in the interim, when Williams emailed Arroyo some
questions on September 21, 2011, "to understand more
specifics about your concerns so that I can begin the
investigation," Arroyo refused to answer any questions
and claimed that she had been "advised to retrain from
answering any questions until after * * * my lawyer
has been given the opportunity to review my case and
advise me of my rights." Additionally, Arroyo's claim
that Schroeder harassed her when he gave her a copy
of the Workplace Violence and Harassment policies in
response to the Tracey Adams incident occurred before
her accommodation requests on August 26, 2011 and
September 1, 2011. Thereafter, as set forth above,
[*56] Volvo requested information from Arroyo to begin
its investigation—information that Arroyo refused to
provide. In short, the evidence demonstrates that
Volvo went through the proper channels upon
receiving Plaintiff's EEOC claim and requests for
accommodation and did not retaliate against Plaintiff
for her complaints.

C. Failure to Accommodate17

17  The Court has previously discussed aspects of Volvo's alleged
failure to accommodate  in analyzing Plaintiff's discrimination
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In her third amended complaint, Arroyo identities four
accommodations that she contends were denied: (1)
time-off from work so that she could safety travel to
and from military obligations and adequately perform
for military duties; (2) allowing her time to attend her
PTSD therapy sessions; (3) allowing her to work
overtime on a machine other than the forklift; and (4)
allowing her time to put on her protective gear prior to
starting her shift.18 In her response brief, Arroyo does
not rebut the fact that numerous accommodations
were given to her nor does she address Volvo's
arguments with respect to these four accommodations.
Instead, she points to other incidents [*57] over the
course of her employment—including that she
provided information about USERRA to Volvo, that
she underwent an IME at Volvo's request, that she
requested an investigation into Schroeder's alleged
disability-based harassment, and that she filed a
charge of discrimination with the EEOC—as a basis
for her failure-to-accommodate claim. In the interest
of completeness, the Court addresses the initial tour
accommodations (despite Plaintiff's failure to rebut
Defendant's arguments) as well as the contentions in

and retaliation claims and incorporates that analysis here.

18  Arroyo does not point to Volvo's refusal to allow her to make up
time in case of tardiness as part of her claim—nor would the case
law support such a claim. See, e.g., Waggoner, 169 F.3d at 485 (7th
Cir. 1999) (employer is not required to tolerate erratic, unreliable
attendance); Earl v. Mervyns, Inc., 207 F.3d 1361, 1367 (11th Cir.
2000) (flexible schedule that would allow employee to clock in at
whatever time she wanted and make up time at end of shift was
not reasonable accommodation).
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her response brief.

Time off from work to travel to and from military
duties is a right protected by USERRA, rather than an
accommodation. See Sandoval v. City of Chicago, 560
F.3d 703 (7th Cir. 2009) (noting that 38 U.S.C. §
4311(a) does not require an accommodation but only
prohibits discrimination). In any event, the record
reflects that Volvo always provided Arroyo [*58] the
statutorily-required time to report back to work after
her military service. See 38 U.S.C. § 4312. After her
last deployment, Arroyo and Volvo also discussed the
time that she needed off from work prior to her
weekend drills. USERRA is silent on this issue and
requires an employer to "reasonably accommodate" an
employee on a case-by-case basis. The record reflects
that Volvo first discussed the issue with Arroyo
one-on-one and then mediated with Colonial Gorski of
the ESGR. In any event, after the parties mediated the
issue, it is undisputed that Plaintiff received the
necessary time off to travel to and meet her obligations
with respect to her weekend drills.

Second, Arroyo's contention that Volvo did not allow
her time to attend her PTSD therapy sessions is belied
by the record. Volvo allowed Arroyo to use ETO in
two-hour increments on the Tuesdays before her
Wednesday morning sessions that rar1 from April
through July 2011; allowed her time off from work to
attend another set of therapy appointments that ran
from July through October 2011 (and did not credit her
with attendance occurrences on numerous evenings
that she was late reporting to work); and allowed her
to use ETO (or unpaid leave once [*59] exhausted) for
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further therapy appointments that were scheduled for
Tuesday evenings starting in October 2011.

Third, Volvo had no obligation to accommodate
Arroyo's request to work voluntary Saturday overtime
on May 21, 2011, due to her then-existing work
restrictions and the unavailability of work that did not
involve use of a forklift. See, e.g., Hansen v.
Henderson, 233 F.3d 521, 523 (7th Cir. 2000) (noting
that there is no duty to manufacture a job that will
enable a disabled worker to work despite his
disability). It is undisputed that Arroyo worked
weekday overtime while the restrictions were in place
and worked weekend overtime after her restrictions
were lifted.

Arroyo also contends that Volvo did not allow her time
to put on her protective gear prior to starting her shift.
She has repeatedly claimed that she was disciplined
when she attempted to use the meditation room that
Volvo granted her as an accommodation, but in doing
so, she ignores both the scope of the accommodation
itself and the fact that she was disciplined for starting
her shift late in violation of the attendance policy—not
for use of the mediation room. Volvo granted Arroyo
use of a space in the warehouse operations office for
her to meditate prior to the start [*60] of her shift and
during breaks. When Arroyo refused to put on her
safety shoes to access the space by walking through
the warehouse, she began to punch in early in the
front of the Distribution Center, exit the building, and
then drive her car to park in the rear of the
Distribution Center to use the mediation room prior to
the beginning of her shift. She then waited until the
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shift start bell rang before she exited the Warehouse,
got back in her car, drove it around the building to
park it in the front employee lot, and then reentered
the warehouse. Yet she was not disciplined for this
behavior (which caused her to start her shift late) until
after she was warned verbally and in writing that such
behavior was in violation of company policy. In fact,
Schroeder explained that the use of the meditation
room did not negate the need to be prepared to Work
when the bell rang and that parking in the rear of the
Distribution Center posed safety concerns.
Arroyo—just like any other material hander—had to
make time to put on her safety shoes prior to her shift
and to arrive at her shift on time. Her failure to do so
is not a failure on the part of Volvo to accommodate
her. See Brunker v. Schwan's Home Serv., 583 F.3d
1004, 1009 (7th Cir. 2009) (employer did [*61] not have
to provide Plaintiff's "ideal" accommodation).

Plaintiff contends that "Volvo halted all attempts to
determine reasonable accommodations for Arroyo's
disability." See Pl.'s Resp. at 14. First, as set forth
above, Volvo made numerous accommodations for
Plaintiff. In regard to accommodation requests that
were still under consideration when she was
terminated, the record reflects that Plaintiff in fact
halted attempts to resolve the outstanding
accommodation issues. The evidence includes
numerous emails exchanged between Arroyo,
Schroeder, and Williams addressing Arroyo's requests
and providing updates on which requests were granted
and which were still under consideration. Then, when
Williams asked Plaintiff to undergo an IME to support
her dual ear plug request and requested that Plaintiff
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provide medical documentation from her treating
psychiatrist relating to her request to make up time in
case of tardiness, Plaintiff refused to do either and
asserted a harassment claim against Williams. While
this was going on, Volvo paid Arroyo for seven days
that she did not work while Volvo awaited her decision
as to whether she would attend an IME for her own
requested accommodation. [*62] Patricia Dunford, Vice
President of Human Resources, also responded to
Plaintiff's inquires about why she needed to submit to
an IME and provide medical documentation for certain
requests and told Plaintiff that she could wear one
earphone while the issues were being resolved. After
Dunford's response, Plaintiff returned to work without
wearing any headphones. Based on the foregoing, the
record is clear that Volvo did not halt attempt to
determine reasonable accommodations and in fact
attempted to engage Plaintiff in an interactive process
regarding those requests. See, e.g., Beck v. Univ. of
Wisconsin Bd. of Regents, 75 F.3d 1130, 1136 (7th Cir.
1996) (holding that Plaintiff's failure to sign release
granting employer ability to investigate her alleged
need for accommodation resulted in breakdown of
interactive process and precluded her failure to
accommodate claim).

In sum, Volvo provided numerous accommodations to
Plaintiff, including a modified Friday work schedule
for those Weeks she had weekend drill duty, time off to
attend VA therapy appointments using ETO in
fractional day increments or having the time excused
(including not giving Arroyo any occurrences on
evenings she arrived to work late), an office in which
to meditate prior to her shift and during [*63] breaks,
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a mentor, access to the company's wellness program,
breaks during panic/anxiety attacks, the ability call a
support person during panic/anxiety attacks, and use
of ear plugs or noise dampening devices in one ear.
Volvo also was in the process of reviewing several
additional requests when Plaintiff declined to meet
with Williams and instead filed a harassment claim
against Williams and refused to provide requested
documentation and submit to an IME. These facts
simply do not give rise to a failure to accommodate
claim.

D. Intentional Infliction of Emotional Distress19

Arroyo's final claim is for intentional infliction of
emotional distress ("IIED"). To establish a claim for

19  Ordinarily, the Court would relinquish jurisdiction over any
remaining state law claims under 28 U.S.C. § 1367(c)(3), having
dismissed all of the federal claims short of trial. However, the
Seventh Circuit has identified several exceptions to the
presumption of the relinquishment of state claims, including
where the record has rendered it obvious how those claims should
be decided. See Williams Electronics Games, Inc. v. Garrity, 479
F.3d 904, 907 (7th Cir. 2007), Sellars v. City of Gary, 453 F.3d
848, 852 (7th Cir. 2006); see also Young-Smith v. Holt, 575 Fed.
Appx. 680, 2014 U.S. App. LEXIS 18222, 2014 WL 4699479, at *3
(7th Cir. 2014). Here, the record reflects that disposition of
Plaintiff's IIED claim is not a close call. Additionally,
considerations of judicial efficiency counsel toward retention of
jurisdiction. See Miller Aviation v. Milwaukee Cnty. Bd. of
Supervisors, 273 F.3d 722, 731 (7th Cir. 2001). This case has been
pending since 2012. To fragment [*64] the state law claim off from
this case to begin anew in state court would not be an efficient use
of resources, given the obvious lack of evidence to support
Plaintiff's claim.
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intentional infliction of emotional distress under
Illinois state law, a plaintiff must show: "(1) the
defendant's conduct was extreme and outrageous; (2)
the defendant either intended to inflict severe
emotional distress or knew that there was a high
probability that its conduct would do so; and (3) the
defendant's conduct actually caused severe emotional
distress." Therefore, the Court will exercise its
discretion to retain jurisdiction over Plaintiff's IIED
claim. Shamim v. Siemens Industry, Inc., 854
F.Supp.2d 496, 511 (N.D. Ill. 2012) (quoting Graham
v. Commonwealth Edison Co., 318 Ill. App. 3d 736, 742
N.E.2d 858, 866, 252 Ill. Dec. 320 (Ill. App. Ct. 1st
Dist. 2000)). "Whether conduct is extreme and
outrageous is judged on an objective standard, based
on all the facts and circumstances of the particular
case." Shamim, 854 F.Supp.2d at 511 (citing Graham,
742 N.E.2d at 866)."To be considered extreme and
outrageous, 'a defendant's conduct must be so extreme
as to go beyond all possible bounds of decency' and
must be 'regarded as intolerable in a civilized
community.'" Id. (quoting Feltmeier v. Feltmeier, 207
Ill. 2d 263, 798 N.E.2d 75, 80-81, 278 Ill. Dec. 228
(2004)). Courts are particularly reluctant to find
extreme and outrageous [*65] conduct in the
employment context in the absence of "conduct
calculated to coerce an employee to do something
illegal." Welsh v. Commonwealth Edison Co., 306 Ill.
App. 3d 148, 713 N.E.2d 679, 684, 239 Ill. Dec. 148 (Ill.
App. Ct. 1st Dist. 1999). "This reluctance seems to be
grounded in a fear that, if the anxiety and stress
resulting from discipline, job transfers, or even
terminations could form the basis of an action for
emotional distress, virtually every employee would

95a



have a cause of action." Id. 

Plaintiff's IIED claim consists of many of the same
allegations that make up her ADA and USERRA
claims. Aside from the reasons discussed above as to
why Plaintiff cannot proceed with her ADA and
USERRA claims, there are no allegations, nor is there
any evidence, that Volvo engaged in extreme and
outrageous behavior. Arroyo's evidence consists of
internal communications among Volvo employees
attempting to determine the company's obligations
under USERRA and the ADA. Much more egregious
cases have failed to rise to the level of extreme and
outrageous. See, e.g., Stoecklein v. Illinois Tool Works,
Inc., 589 F.Supp. 139, 146 (N.D. Ill. 1984) (an
employer's conduct in demoting and forcing an
employee into retirement because of his age, then
reneging on a promise of severance pay and job
counseling, was not extreme and outrageous); Balark
v. Ethicon, Inc., 575 F.Supp. 1227, 1230-32 (N.D. Ill.
1983) (an employer's refusal to reinstate an employee
despite an [*66] arbitration award in the employee's
favor, together with a baseless referral of the
employee's name to the FBI for investigation, was not
extreme and outrageous); Witkowski v. St. Anne's
Hosp. of Chicago, Inc., 113 Ill. App. 3d 745, 447 N.E.2d
1016, 1022-23, 69 Ill. Dec. 581 (Ill. App. Ct. 1983) (an
alleged wrongful discharge to prevent a plaintiff from
securing long-term disability benefits was not extreme
and outrageous).

In her response brief, Plaintiff merely states that
"[t]here is no dispute that Volvo management was
aware of Arroyo's PTSD diagnosis and her
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susceptibility to emotional distress" and Volvo "either
intended to inflict severe emotional distress, or knew
that there was a high probability that is conduct would
do so." Arroyo fails to provide any citations to the
record to support her argument, nor does she attempt
to rebut the cases cited by Volvo rejecting an IIED
claim in the employment context. Arroyo's speculation,
which she has not supported with any facts or law, is
not sufficient to withstand summary judgment, and
her IIED claim, like her other claims, will be
dismissed.

IV. Conclusion

For the reasons stated above, the Court grants
Defendant's motion for summary judgment [75].
judgment will be entered in favor of Defendant
Defendant Volvo Group North America, LLC and
against Plaintiff LuzMaria Arroyo [*67] on all claims.

Dated: September 30, 2014

/s/ Robert M. Dow, Jr.

Robert M. Dow, Jr.
United States District Judge
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United States Court of Appeals
For the Seventh Circuit

Chicago, Illinois 60604

March 28, 2024

Before

DAVID F. HAMILTON, Circuit Judge
MICHAEL B. BRENNAN, Circuit Judge
THOMAS L. KIRSCH II, Circuit Judge

Nos. 23-1165

LUZMARIA ARROYO,
Plaintiff - Appellant

v.

VOLVO GROUP NORTH AMERICA,
LLC, doing business as Volvo Parts North
America,

Defendant - Appellee

Appeal from the United States District
Court for the Northern District of

Illinois, Eastern Division.
No. 1:12-cv-06859

Robert M. Dow, Jr.,
Judge.
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O R D E R

Plaintiff-Appellant filed a petition for rehearing
and rehearing en banc on March 12, 2024. No judge1 in
regular active service has requested a vote on the
petition for rehearing en banc, and all members of the
original panel have voted to deny panel rehearing. The
petition for rehearing and rehearing en banc is
therefore DENIED. 

1  Judge Amy J. St. Eve and Judge John Z. Lee did not participate
in the consideration of this matter.
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