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KOBES, Circuit Judge.

This appeal involves a catastrophic series of
investments in the Missouri-based discount grocery
chain Save-A-Lot and its independent licensee program.
The Owner-Operatorsl of ten licensed grocery stores
and their related company, Anchor Mobile Food
Markets, Inc. (AMFM), sued Onex Partners IV, Onex
Corporation, Anthony Munk, and Matthew Ross
(collectively, Onex) for violations of Missouri common
law and the Racketeer Influenced and Corrupt Organ-
1zations Act (RICO), 18 U.S.C. § 1962(c)—(d). After
limited discovery, the district court? granted sum-
mary judgment to Onex. We affirm.

I.

We trace the Owner-Operators’ story back to 2014,
when James Allen and his son founded Honor Capital,
LLC, a company committed to providing military
veterans with startup funding. They saw Save-A-Lot
as a profitable way for veterans, backed by Honor
Capital, to continue their public service by operating
independently licensed grocery stores in food deserts.

To accomplish its mission, Honor Capital assem-
bled an impressive crew. At the helm was Allen, an
accomplished lawyer and self-described serial start-up
guy. Joining him were Honor Capital’s officers, sophis-
ticated investors with nearly 100 years’ combined

1 The Owner-Operators are appellants SBFO Operator No. 3,
LLC; HC Stores 2017, LLC; SBFO Operator No. 4, LLC; SBFO
Operator No. 5, LLC; SBFO Operator No. 6, LLC; and SBFO
Operator No. 9-Wichita, LLC.

2 The Honorable John A. Ross, United States District Judge for
the Eastern District of Missouri.



App.3a

experience in everything from real estate develop-
ment and retail operations to investment banking and
law. Together, they engaged affiliates, advisors, attor-
neys, and accountants. All this led to Honor Capital
forming and controlling each of the Owner-Operators,
whose sole purpose was to contract with Save-A-Lot
and become independent licensees operating grocery
stores.

For Honor Capital, and thus its Owner-Operators,
Save-A-Lot sang a siren’s song. On its website, Save-
A-Lot solicited independent licensees by representing
itself as a leading “hard discount” grocer with a
“proven business model” and over “40 consecutive
years of growth.” It told the Owner-Operators in Sep-
tember 2014 that its licensee store failure rate was
only 3-4% annually since 2009. And it promised to sell
inventory to its licensees “at bona fide wholesale prices.”
But Honor Capital and its Owner-Operators didn’t
just take Save-A-Lot at its word. In Allen’s view, he
and his team conducted “suitable diligence.” That dil-
igence led to the Owner-Operators opening their first
three stores between 2015 and early 2016.

Enter Onex, which in December 2016 acquired
Save-A-Lot from its corporate parent, SuperValu, by
making an investment of $660 million. Through due
diligence, Onex learned that Save-A-Lot suffered from
mismanagement and needed an overhaul. But it was
optimistic that it could improve the business—albeit
by risking disruption to existing stores. Meanwhile,
between price wars, slim profit margins, deflation, and
food stamp reductions, the Owner-Operators saw
significant losses. Yet they opened more and more
stores. They also formed AMFM, an entity that they
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hoped would buy groceries from their stores and resell
them from trucks.

Both Onex’s and the Owner-Operators’ invest-
ments met a disastrous end. By late 2018, all ten of
the Owner-Operators’ stores closed, and AMFM never
took off. And by 2019, Onex lost the entire $660 million
investment.

The Owner-Operators and AMFM sued—but
they didn’t set their sights on Save-A-Lot, the Owner-
Operators’ contractual counterparty. Instead, they sued
Onex for fraudulent inducement, negligent misrepre-
sentation, civil conspiracy, and aiding-and-abetting
fraud under Missouri law. And they punched up their
commercial dispute by alleging RICO violations. Onex
moved to dismiss, arguing that before opening their
stores, the Owner-Operators entered at least 54 broad
contractual releases and anti-reliance disclaimers3
barring their claims.

The Owner-Operators and AMFM resisted, argu-
ing that the releases and anti-reliance disclaimers were
fraudulently induced. Because Onex’s motion to
dismiss related to matters outside the pleadings, the
district court converted it to a motion for summary
judgment, Fed. R. Civ. P. 12(d), and granted limited
discovery, id. 56(d). On a fulsome record, the court
granted summary judgment to Onex, reasoning that
the 54 broad contractual releases and anti-reliance
disclaimers barred the Owner-Operators’ claims and

3 The Owner-Operators signed 5 types of agreements: 16 Save-
A-Lot Multiple Analytical Regression Tool Waivers, 10 License
and Supply Agreements, 10 Incentive Agreements, 10 Fixed
Operating Expense Reimbursement Agreements, and at least 8
Disclaimer Agreements.
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that AMFM’s free-standing claims failed. It also
rejected their requests for more discovery and denied
leave to amend the complaint.

IL.

We review the district court’s grant of summary
judgment de novo and view the facts in the light most
favorable to the Owner-Operators and AMFM.
Beckley v. St. Luke’s Episcopal-Presbyterian Hosps.,
923 F.3d 1157, 1160 (8th Cir. 2019). Summary judg-
ment 1s appropriate “if the movant shows that there is
no genuine dispute as to any material fact and the

movant is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a).

A.

We start with the releases and anti-reliance dis-
claimers. Under Missouri law, we presume that exe-
cuted releases—Ilike the ones discharging the Owner-
Operators’ claims here—are valid and enforceable.
Andes v. Albano, 853 S.W.2d 936, 940 (Mo. banc 1993).
So by introducing these agreements, Onex made a
prima facie showing of entitlement to judgment. Id.

The Owner-Operators attack that prima facie
showing by arguing that the releases were induced by
fraud. Cf. Hess v. Chase Manhattan Bank, USA, N.A.,
220 S.W.3d 758, 767 (Mo. banc 2007) (“[A] party may
not, by disclaimer or otherwise, contractually exclude
liability for fraud in inducing that contract.” (citation
omitted)). In doing so, they invoke the nine elements
of fraudulent inducement:

a representation; that is false; that is mate-
rial; the speaker’s knowledge of its falsity or
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ignorance of its truth; the speaker’s intent it

be acted on; the hearer’s ignorance of the

falsity of the representation; the hearer’s

reliance; the hearer’s right to rely on it; and

njury.
See State ex rel. PaineWebber, Inc. v. Voorhees, 891
S.W.2d 126, 128 (Mo. banc 1995) (Benton, J.); see also
Renaissance Leasing, LLC v. Vermeer Mfg. Co., 322
S.W.3d 112, 131-32 (Mo. banc 2010). Failure to estab-
lish even a single element is fatal. Renaissance
Leasing, 322 S.W.3d at 132.

The Owner-Operators say five of Save-A-Lot’s
representations induced them to enter the releases:

. Save-A-Lot’s licensee store failure rate was
about 3—4% annually from 2009-2014;

e  Save-A-Lot had over 40 consecutive years of
growth;

e Save-A-Lot is a hard discount grocer;
e  Save-A-Lot has a proven business model; and

e Save-A-Lot promises to sell its inventory at
bona fide wholesale prices.

They also claim that Onex owed them a duty to dis-
close its due diligence findings and that had it done
so, they wouldn’t have entered the releases. Cf. Paine
Webber, 891 S.W.2d at 129 (“Silence or nondisclosure
equals misrepresentation only when there is a duty to
speak.”). Neither the fraudulent misrepresentation
theory nor the fraudulent nondisclosure theory saves
the Owner-Operators’ case.
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Save-A-Lot represented that its licensee store
failure rate was about 3—4% annually from 2009-2014.
The district court found that the Owner-Operators
failed to put forward enough evidence for a reasonable
jury to find that this representation was false. We
agree.

A single bullet point in a 22-slide PowerPoint pre-
sentation dated September 2014 asks, “What is the fail
rate of [licensee] stores[?]” and answers, “[A]pproxi-
mately 3% to 4% annually since 2009.” The Owner-
Operators say the rate was closer to 20%. To prove
that up, they take licensee store data from the 1990s,
2000s, and 2010s and calculate each decade’s licensee
store “closure rate.” For the 2010s, their math yields
a “closure rate” 5—7 times higher than the approxim-
ate 3—4% “failure rate” in the PowerPoint.

But even assuming that “failure rate” and “closure
rate” mean the same thing, we think the Owner-
Operators’ decennial failure rates do nothing to inval-
idate the annual failure rates between 2009-2014.
Those rates derive from the same data set and due
diligence documents underlying the Owner-Operators’
decennial rates. And when we look at the undisputed
total numbers of licensee stores and licensee store
closures for each year, we agree with both Onex and
the district court that the evidence is consistent with
Save-A-Lot’s claimed failure rate of “approximately
3% to 4% annually since 2009.” The Owner-Operators
ask us to ignore this specific year-by-year data in
favor of rates untethered to the represented period or
any meaning that a similarly situated investor “would
reasonably attach to [the failure-rate representation]
in the existing circumstances.” Cf. Toenjes v. L. ¢J.
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McNeary Constr. Co., 406 SW.2d 101, 105 (Mo. Ct.
App. 1966). At most, the Owner-Operators’ decennial
rates raise nothing more than “mere speculation,
conjecture, or fantasy.” Putman v. Unity Health Sys.,
348 F.3d 732, 733—34 (8th Cir. 2003) (citation omitted).
That is not enough to avoid summary judgment.

2.

For the four remaining representations, we find
that the materiality and right-to-rely elements of
fraudulent inducement are dispositive.

Take first the 40-consecutive-years-of-growth,
hard-discount, and proven-business-model represent-
ations—all of which were on Save-A-Lot’s website di-
rected toward potential licensees. The Owner-Operators
say these representations cannot “go unwhipped of
justice.” Stonemets v. Head, 154 S.W. 108, 114 (Mo.
1913). Yet we agree with the district court that espe-
cially given their public-facing and web-based locale,
“no reasonably prudent buyer would place material
significance” on such “vague promotional statements.”

Usually, a representation’s materiality is a fact
question for the jury—that is, unless “all minds would
agree it is or is not material.” Lafarge N. Am., Inc. v.
Discovery Grp. L.L.C., 574 F.3d 973, 982 (8th Cir.
2009) (quoting Cont’l Cas. Co. v. Maxwell, 799 S.W.2d
882, 889 (Mo. Ct. App. 1990)). Relevant here is how
Missouri common law has long distinguished state-
ments of fact from those of bluster and boast. Gener-
ally, vague opinions, commendatory trade talk, sales
propaganda, and fortune-telling are immaterial as a
matter of law. Wingfield v. Wabash R.R. Co., 166 S.W.
1037, 1042 (Mo. banc 1914); Arnold v. Erkmann, 934
S.W.2d 621, 627 (Mo. Ct. App. 1996). We've found such
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“puffery” immaterial across the board. E.g., Am. Italian
Pasta Co. v. New World Pasta Co., 371 F.3d 387, 390—
91 (8th Cir. 2004) (Lanham Act); City of Plantation
Police Officers Pension Fund v. Meredith Corp., 16
F.4th 553, 55657 (8th Cir. 2021) (securities fraud).

Despite the incredible value the Owner-Operators
say they placed on these website statements, each is
fuzzy sales propaganda. See Meredith, 16 F.4th at 557
(describing “proven strategies” and “industry-leading
position,” among other representations, as “paradig-
matic examples of the kind of ‘vague’ and ‘optimistic’
rhetoric that constitutes corporate puffery”); Porous
Media Corp. v. Pall Corp., 173 F.3d 1109, 1123-24
(8th Cir. 1999) (representation that product had “con-
sistently lower pressure drops” was “mere puffery”
(cleaned up)). When Save-A-Lot described itself as a
“hard discount” grocer with a “proven business model”
and over “40 consecutive years of growth,” it “look[ed]
with favor upon [its] own property,” no doubt “motivated
by a desire for gain.” Arnold, 934 S.W.2d at 627. Such
statements that flex general superiority are divorced
from any concrete metric and are not actionable.
Consider “growth,” for example. The Owner-Operators
admit the word might mean “growth in stores,” “growth
in same-store sales,” or even “growth in overall sales
for licensees.” Their efforts to objectively define the
website statements only inject more ambiguity and
defeat any hope of verifying them. See Am. Italian
Pasta, 371 F.3d at 391 (distinguishing puffery from
statements “capable of verification”).

What’s more, the Owner-Operators did not have
a right to rely on any of the website or bona-fide-
wholesale-prices representations as a matter of law.
That is because “a party who undertakes an indepen-



App.10a

dent investigation does not have the right to rely on the
misrepresentations of another.” Renaissance Leasing,
322 S.W.3d at 132.

It is hard to overstate the scope of the Owner-
Operators’ years-long independent investigation into
Save-A-Lot. At nearly every phase of their investment,
the Owner-Operators had access to the contours of
Save-A-Lot’s hard discount business model, historical
growth, and method for charging bona fide wholesale
prices. Cf. Consumers Coop. Ass’n v. McMahan, 393
S.W.2d 552, 556 (Mo. 1965) (noting that “where a party
makes his own independent investigation, he will be
presumed to have been guided by what he learned and
the conclusions he reached”). Through Honor Capital,
they enlisted affiliates, advisors, attorneys, and
accountants to suss out Save-A-Lot’s virtues. Allen and
company prepared their own pro forma projections and
attended multiple day-long sessions, symposiums, and
trainings about licensee operations. And they convened
their attorneys, an accountant, and a banker for a
closed-door Q&A meeting with Save-A-Lot’s licensee
team, where they reviewed data on Save-A-Lot’s
historical growth.

And “[a]lthough there are three exceptions to the
investigation rule, none of the exceptions applies.”
Renaissance Leasing, 322 S.W.3d at 132. The three

exceptions are:

(1) the investigating party makes only a
partial investigation and relies on both the
results of the inspection and the misrepre-
sentation; (2) the buyer lacks equal footing
for learning the truth, and the facts are not
easily ascertainable but are peculiarly within
the knowledge of the seller; and (3) the seller
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makes a specific and distinct misrepresenta-
tion.

Id. at 132—-33. The Owner-Operators make a run at
each one.

We've already concluded that Save-A-Lot’s website
representations are puffery, so none can be “distinct
and specific representations of fact.” Cf., e.g., Premium
Fin. Specialists, Inc. v. Hullin, 90 S.W.3d 110, 115
(Mo. Ct. App. 2002) (emphasis added). And beyond the
full-scale, boots-on-the-ground investigation evinced
by the record, the Owner-Operators repeatedly agreed—
over roughly three years—to do their “own indepen-
dent factual investigation” before investing in any
store location or the licensee program and later agreed
that they had in fact done so for each one of their ten
stores. Boasting over 100 years’ combined experience
in relevant industries, they fixed in writing that they
did “not rel[y] upon [Save-A-Lot’s] representations”
and had the “requisite expertise” to make their
investment, which they confessed was “a complex,
high-risk business decision” with “no guarantee of
financial success.” All this, and with the help of
reputable business, legal, and financial advisors. If
the decision to enter the releases was induced by
Save-A-Lot’s supposedly false website statements or
promise to charge bona fide wholesale prices for
inventory, “the mistake in judgment,” lack of atten-
tion, “or whatever it may be called, was fully partici-
pated in by the [Owner-Operators’] experienced repre-
sentatives.” Cf. McMahan, 393 S.W.2d at 557.

Because the investigation rule applies, the Owner-
Operators did not have a right to rely on any of these
remaining representations as a matter of law.
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The Owner-Operators also claim that Onex owed
them a duty to disclose its due diligence findings and
that its failure to do so fraudulently induced them to
enter the releases. See Hess, 220 S.W.3d at 765 (“A
duty to speak arises where one party has superior
knowledge or information that is not reasonably avail-
able to the other.”). Specifically, they say Onex should
have disclosed that Save-A-Lot’s former corporate
parent SuperValu poorly managed the business and
that Onex’s plan to turn things around risked dis-
rupting existing grocery stores.

Even if we accept that Onex had superior know-
ledge about Save-A-Lot through its pre-acquisition due
diligence, Missouri law imposes a duty to disclose “only
if” the Owner-Operators could not have discovered the
supposedly material facts “through the exercise of
ordinary diligence.” Id. at 766. Tacked to the Owner-
Operators’ extraordinary diligence was their extensive
real-time experience. Soon after opening their third
store, they saw deflated financial results that differed
noticeably from the sales projections they obtained
from Save-A-Lot. And on the heels of opening two
more stores and Onex’s acquisition, they learned that
SuperValu was a “horrible company” that “sucked the
life out of” the business. Cf. Wood v. Robertson, 245
S.W.2d 80, 84—86 (Mo. 1952) (noting that the “slightest”
inquiry “would no doubt have fully disclosed the facts
which plaintiff [said] were misrepresented,” especially
where nothing “anesthetize[d] h[er] sense of caution”).

All along, the Owner-Operators knew that the
grocery industry was intensely competitive and had
notoriously slim profit margins, but they took a risk—
opening more stores and entering more releases. They
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are now “in the untenable position of asserting [they]
could not attain information the potential existence of
which [they] should have inferred from matters within
[their] knowledge at the time [they] signed the
release[s].” McMahon v. Meredith Corp., 595 F.2d 433,
440 (8th Cir. 1979) (applying Missouri law).

*

Missouri courts have long protected parties
“against the machinations of the designedly wicked.”
Conklin v. Mo. Pac. R.R., 55 S.W.2d 306, 308 (Mo.
banc 1932) (citation omitted). So where a party makes
a submissible case that she was fraudulently induced
to enter a release, she will not be held to its terms at
summary judgment. E.g., Lafarge, 574 F.3d at 982.
But that’s not the case here. We conclude that the
Owner-Operators have failed to raise a genuine
dispute of material fact that they were fraudulently
induced to enter the releases.4

B.

Having found that the releases are valid, we agree
with the district court that they end the Owner-
Operators’ case. In doing so, we “give[] full effect” to
their “plain and unambiguous language.” Andes, 853
S.W.2d at 941. Especially relevant here is the broad
release found in ten agreements that the Owner-
Operators entered before opening each one of their ten
stores:

4 We likewise reject any attempt to avoid the releases based on
Save-A-Lot’s innocent or negligent misrepresentation, theories
that fail for the same reasons the fraudulent misrepresentation
theory fails. See Renaissance Leasing, 322 S.W.3d at 136; cf.
Lafarge, 574 F.3d at 986.
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[Owner-Operator] does hereby release and
discharge [Save-A-Lot], its parent, subsid-
1aries and affiliated corporations and each of
their officers . . . from any and all claims . ..
which [Owner-Operator] has, may have or
might havel[,] ... which may result from or
relate in any manner to the Store.

We have no trouble finding that the plain lan-
guage of these releases extinguishes the Owner-
Operators’ causes of action under Missouri common
law, each of which “result from or relate in [some]
manner’ to their stores. See id. at 939—41 (release
barred civil conspiracy claim); PMX Indus., Inc. v. LEP
Profit Int’l, 31 F.3d 701, 703—04 (8th Cir. 1994) (same
for fraudulent and negligent misrepresentation under
Towa law).

As for their RICO claims, the Owner-Operators
say the alleged RICO schemes involved Save-A-Lot
fraudulently promising to charge bona fide wholesale
prices and fraudulently representing certain aspects
of its business to induce their investment. Like the
conduct giving rise to the common law claims, the
alleged RICO conduct occurred before the Owner-
Operators executed the releases, so the claims are
barred. See MCM Partners, Inc. v. Andrews—Bartlett
& Assocs., Inc., 161 F.3d 443, 448-49 (7th Cir. 1998)
(rejecting argument that “each act in furtherance of a
conspiracy gives rise to a separate cause of action”
post-dating the release since scheme was “clearly
based on pre-[release] conduct”); see also Williams v.
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Stone, 109 F.3d 890, 892, 896 (3d Cir. 1997); Pasternack
v. Shrader, 863 F.3d 162, 171, 173-74 (2d Cir. 2017).5

III.

Next, the discovery dispute. The Owner-Operators
argue that the district court pulled the trigger on sum-
mary judgment too soon. See Iverson v. Johnson Gas
Appliance Co., 172 F.3d 524, 530 (8th Cir. 1999). “We
review for abuse of discretion a trial court’s determi-
nation that a claim is ripe for summary judgment.”
Robinson v. Terex Corp., 439 F.3d 465, 466—67 (8th
Cir. 2006). For reversal, the Owner-Operators must
show that “discovery has been inadequate.” Id. at 467.

The Owner-Operators’ entire case hinges on
whether they were fraudulently induced to enter the
releases barring their claims. So the district court
granted “limited discovery” calculated to flesh out facts
fit for that question: it ordered the Owner-Operators
to produce documents relevant to their decisions to
enter the releases and ordered Onex to produce docu-
ments mentioning the Owner-Operators, their princi-
pals, and their stores. The Owner-Operators insist
they deserve more. But their requests—Ilike for infor-
mation about “[w]hether a licensee has ever success-
fully sued” Save-A-Lot and, “if so, the remedy or
remedies awarded,” or about the “parties’ financial
condition”—are beyond the scope of the dispositive
issue in this case. See Pony Comput., Inc. v. Equus
Comput. Sys. of Mo., Inc., 162 F.3d 991, 996-97 (8th
Cir. 1998).

5 We do not address the enforceability of a release that is an
integral part of an alleged RICO scheme or that immunizes
future RICO conduct.
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We agree with the district court that further
discovery, even from non-party Save-A-Lot, “would be
largely duplicative and, in any case, futile.” Suffice it
to say that given the circumstances, the Owner-
Operators cannot, “by their sole insistence,” declare
swaths of evidence discoverable and relevant. Cf.
Sentis Grp., Inc. v. Shell Oil Co., 763 F.3d 919, 925—
26 (8th Cir. 2014). We see no abuse of discretion.

IV.

Two loose ends. First, we agree with the district
court that AMFM’s claims against Onex fail. Neither
Save-A-Lot nor Onex contracted with AMFM. Save-A-
Lot never solicited AMFM’s business or made any
actionable representations to it. Nor is there any alle-
gation that Onex itself even knew AMFM existed such
that it could have foreseen AMFM’s supposed injury.
Cf. Patzman v. Howey, 100 S.W.2d 851, 856 (Mo. 1936)
(holding that the “judgment [could not] stand” where
fraud “case was tried and submitted as though it was
a suit against the [non-party who made the misrepre-
sentation] rather than a suit against defendant indiv-
idually”).

Second, the Owner-Operators and AMFM say the
district court erred by denying them leave to amend
their complaint. Reviewing for abuse of discretion, we
note that generally, “a party must submit the pro-
posed amendment [to its complaint] along with its
motion.” Clayton v. White Hall Sch. Dist., 778 F.2d
457, 460 (8th Cir. 1985). Not only did the Owner-
Operators and AMFM fail to submit a proposed
amended complaint, but they also merely requested
leave in a footnote in their summary judgment response
without explaining “how [they] would amend the com-
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plaint to save the[ir] claim[s].” Brandt v. David, 191
F.3d 887, 893 (8th Cir. 1999) (no abuse of discretion in
denying leave to amend); see also In re 2007 Novastar
Fin. Inc., Sec. Litig., 579 F.3d 878, 884-85 (8th Cir.
2009) (same where party “merely included a footnote
at the end of his response to [a] motion to dismiss”).
Accordingly, we affirm the district court’s denial of
leave to amend.

V.

In our history of applying Missouri law, we have
never gone to that “romantic length” of shielding
sophisticated parties “against the consequences of their
own 1ndolence, listless inattention, or unwarranted
credulity in the transaction of business affairs.” Homolla
v. Gluck, 248 F.2d 731, 735 (8th Cir. 1957) (quoting
Poev. Ill. Cent. R.R., 99 S.W.2d 82, 89 (Mo. 1936)). We
do not break from that tradition here.

The district court’s judgment is affirmed.
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MEMORANDUM AND ORDER,
U.S. DISTRICT COURT EASTERN DISTRICT
OF MISSOURI, EASTERN DIVISION
(MARCH 23, 2023)

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

SBFO OPERATOR NO. 3, LLC, ET AL.,
Plaintiffs,

V.

ONEX CORPORATION, ET AL.,

Defendants.

Case No. 4:19-CV-03271-JAR
Before: John A. ROSS, United States District Judge.

MEMORANDUM AND ORDER

This matter is before the Court on Defendants’
motion for summary judgment in this action arising
from a failed business investment. (Doc. 84). Plaintiffs
operated ten Save-A-Lot grocery stores as independent
licensees from 2015 to 2018. Defendants acquired
Save-A-Lot from its parent company in 2016. In their
complaint, Plaintiffs allege that Save-A-Lot and Defend-
ants conspired to induce Plaintiffs to invest millions
into a sinking-ship business based on false represent-
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ations and inaccurate projections, and that they
skimmed Plaintiffs’ profits by inflating wholesale prices.
In support of the present motion for summary judgment,
Defendants centrally contend that Plaintiffs conducted
their own due diligence and executed numerous anti-
reliance releases precluding their claims here, and
further that Save-A-Lot’s representations cannot be
imputed to Defendants, who also lost their entire
investment. For the reasons set forth below, the Court
concludes that Defendants’ motion for summary judg-
ment is meritorious and should be granted.

I. Background

Plaintiffs’ Transactions with Save-A-Lot

Plaintiffs are direct and indirect subsidiaries of
Honor Capital, LLC, a private equity fund and holding
company formed by military veterans as a vehicle for
entrepreneurship and community investment.! Mr.
James Allen, Jr. is the President, Chief Executive
Officer, and General Counsel of Honor Capital. He
possesses a law degree and 35 years’ experience in

1 Plaintiff entities are SBFO Operator No. 3, LLC, HC Stores
2017, LLC, SBFO Operator No. 4, LLC, SBFO Operator No. 5,
LLC, SBFO Operator No. 6, LLC, SBFO Operator No. 9-Wichita,
LLC, and Anchor Mobile Food Markets, Inc. (AMFM). The Plain-
tiff stores are part of the Honor Capital corporate structure and
were funded by outside investors through Honor Capital and not
from members’ personal funds. Doc. 95-1 at p. 26. AMFM is a
separate, independent non-profit entity formed by Honor Capital
members to operate grocery delivery trucks carrying SAL
inventory purchased by the stores to deliver groceries to
customers’ homes. AMFM has no contractual relationship with
SAL or Defendants. AMFM was funded by a loan of approxim-
ately $500,000 from Honor Capital’s president, James Allen, Jr.,
and his wife. Doc. 95-1 at p. 25.
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law, real estate development, and investment banking.
His son, Jamie Allen, holds a master’s degree in
finance and serves as Honor Capital’s Chief Financial
Officer. Honor Capital’s operating agreement describes
1ts members as sophisticated investors with the finan-
cial ability to bear the economic risk of participation
in the company. (Ex. 3; Doc. 95-3 at p. 10, § 3.3(c)).

Moran Foods, LLC, doing business as Save-A-Lot
(SAL), is a discount grocery chain headquartered in
St. Louis, Missouri. SAL operates “corporate” grocery
stores (i.e., managed within its own corporate struc-
ture) and also licenses its brand to independent
operators. SAL solicits licensees through its website,
which describes SAL as a leader in the “hard discount”
market, with a “proven business model” and over 40
consecutive years of growth. Licensees follow SAL’s
retail standards and purchase most of their inventory
from SAL for resale to consumers. SAL supports
licensee stores through real estate acquisition assist-
ance, store design and planning, training, advertising,
accounting, and logistics.

In 2014, Honor Capital identified SAL’s licensee
retail model as an opportunity to create veteran-
owned businesses in low-income communities and
undertook efforts to open stores in “food deserts” in
several states. The Plaintiff entities were formed for
that purpose, with an organizational structure designed
to maximize tax credits for investment in underserved
communities. Honor Capital performed due diligence
into SAL with the assistance of reputed legal counsel,
accountants, banking and finance experts, and other
experienced business consultants. Their board of
advisors included two CEOs, an economics professor,
and an investment banking analyst. Certain members
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of Honor Capital attended multiple “Discovery Days”
to learn more about SAL licensee operations. In addi-
tion to the general sessions where various SAL repre-
sentatives explain the retail and advertising programs
(Ex. 156, Doc. 108-16), Honor Capital’s team arranged
for a private meeting with SAL’s Vice-President of
Licensed Development and “asked him all kinds of
questions,” which he answered, except for store-spe-
cific financial information. (Ex. 1 at p. 92; Doc. 95-1 at
p. 55). SAL also provided data reflecting its overall
growth in 5-year increments.

At least eight of the ten Plaintiff entities signed
SAL’s standard Receipt, Waiver, and Disclaimer Agree-
ment pursuant to which, for purposes of preliminary
discussions, SAL agreed to provide prospective licensees
with confidential and proprietary information regard-
ing its business operations and finances in exchange
for the recipient’s assumption of all risk and waiver of
all claims against SAL. (Ex. 105; Doc. 100). This agree-
ment states, in sum, that:

e the prospective licensee is a sophisticated
mnvestor and will conduct its own independent
investigation and risk assessment with res-
pect to SAL’s program and any store location;

e the materials provided do not constitute
guarantees, warranties, or representations
as to actual sales, expenses, results, or
success of any store;

e the prospective licensee will not rely on any
representation or warranty, whether express
or implied, in connection with the materials;
and
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e the prospective licensee waives, releases, and
forever discharges SAL, its affiliates, their
successors, officers and directors from all
past, present, or future claims by the pro-
spective licensee or any other party in con-
nection with the materials.

Among the informational documents provided to Plain-
tiffs were numerous Save-A-Lot Multiple Analytical
Regression Tool (SMART) reports containing location-
specific market data, such as consumer demographics
and area competitors, and average weekly sales
projections. The reports do not contain any other
store-specific projections such as overhead, cost of
goods sold, profit and loss forecasts, or revenue by
product type. In order to obtain a SMART report, a
potential licensee must sign a Waiver and Release
(Ex. 33; Doc. 96-4) stating that:

e the report is based on publicly available data
and historic performance of SAL stores gen-
erally;

e the report is only a guide and not a substitute
for independent due diligence;

e SAL does not make any representation
regarding the accuracy or sufficiency of the
report;

e the recipient will make its own investigation,
analysis, risk assessment, conclusions, and
decisions; and

e the recipient waives and releases all claims
and assumes all risks arising out of actual
results or the recipient’s use of or reliance on
the report.
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Honor Capital signed at least 16 SMART waivers
for potential SAL locations. Honor Capital also prepared
its own multi-year pro forma financial projections con-
taining greater detail with respect to sales and gross
profits by product type, fixed and variable expenses,
payroll, and cash flow. (Ex. 10, Doc. 95-10 at p. 42; Ex.
24, Doc. 95-16 at p. 5; Ex. 26, Doc. 95-18 at p. 3; Ex.
27, Doc. 95-19 at p. 4; Ex. 28, Doc. 95-20 at p. 5; Ex.
29, Doc. 96 at pp. 26-27; Ex. 31; Doc. 96-2 at p. 15). In
his deposition, Mr. Allen stated that Plaintiffs relied
on the SMART reports, but he also acknowledged that
SMART reports did not guarantee average weekly
sales, and internally Plaintiffs used more conservative

estimates in presentations to lenders.2 (Ex. 131, Doc.
107-1 at pp. 9, 13).

Honor Capital opened its first store in May 2015.
In connection with the opening of each new store,
Plaintiffs’ representatives executed several standard
SAL form documents. Pursuant to a License and
Supply Agreement (LSA), SAL sells, and the licensee
purchases, inventory at “bona fide wholesale prices on
such terms as may be established by [SAL] from time
to time.” (Ex. 48; Doc. 98-1). Paragraph 13.C of the
LSA, titled Independent Relationship, provides that:

e the agreement shall not be construed to create
a franchise relationship;

e SAL does not make any representations or
warranties as to the success of the business;
and

2 All references to “Mr. Allen’s” testimony correspond to the
deposition of James Allen, Jr., President, CEO, and General
Counsel of Honor Capital.
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e the licensee has made an independent inves-
tigation regarding the potential success of the
business, has evaluated the risks, and has

not relied on any representations or warran-
ties by SAL.

Pursuant to a Fixed Income Operating Expense
Reimbursement Agreement (FOERA) integrated as
an addendum to the LSA, SAL assists licensees with
start-up costs by providing a credit toward inventory
purchases, payable over two years, subject to the
licensee’s compliance with SAL operating standards
and purchasing quotas. (Ex. 87; Doc. 90-20). To deter-
mine the amount of reimbursement credit for a partic-
ular store, the parties generate a cash flow break-even
report containing five gross sales scenarios with varying
levels of SAL financial assistance. This report accom-
panies an Incentive Election Form by which a licensee
agrees to a certain reimbursement amount and purchase
quota. For example, for the Winfield location, Plaintiff
SBFOS5 stood to receive $445,000 in inventory purchase
credits over two years, provided it purchased 69.4% of
its inventory from SAL. (Ex. 85; Doc. 90-18). The
election form and accompanying report contain dis-
claimers indicating that:

e the reports are models only, reflecting possible
results based on arbitrary sales levels and
expense assumptions;

e the reports are prepared from information pro-
vided by the operator to evaluate the busi-
ness opportunity, and SAL makes no repre-
sentations with respect to actual results, which
are subject to numerous internal and external
factors; and
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e the signatory, on behalf of any entity in which
he is a principal, partner, manager, investor,
or owner, releases and holds harmless SAL,
its parent and affiliated companies, and its
officers and directors from any claims or
Liabilities based on the reports and models or
the failure of the store to achieve similar
results.

Similarly, pursuant to the FOERA, the retailer ack-
nowledges that there is no guaranty of success and
releases SAL, its parent and affiliated companies, and
each of their officers and directors from any and all
claims of any kind resulting from or related to the
store. (Ex. 87; Doc. 90-20 at p. 8-9, § 13).

SAL makes money from the license arrangement
by charging a mark-up of 10-14% on the wholesale
products it sells to licensees for retail sale to consumers.
This mark-up is known as the “inside margin.”3 Other
evidence in the record suggests that SAL’s
competitors charged lower inside margins (e.g., 3-5%).
(Ross Deposition; Ex. 132, Doc. 106-4 at p. 36; Ex. 241,
Doc. 106-77 at p. 14; Ex. 242, Doc. 106-78 at p. 18).
SAL also makes money from the license model
through fuel surcharges and optional support services
such as accounting and technology.

3 Defendants’ July 2016 due diligence memo indicates that they
understood the margin to be approximately 10% at that time.
(Ex. 116 at p. 21; Doc. 101 at p. 22). Their final memo dated Sep-
tember 2016 reflects an inside margin of 14% for the preceding
12 months. (Ex. 117, Doc. 101-1 at p. 21). Other evidence explains
that SAL’s inside margin of 14% minus its distribution costs
results in a profit margin of 9%. (Ex. 209, Doc. 106-47; Ex. 210,
Doc. 106-48 at pp. 14, 43).
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By September 2016, Honor Capital had opened
its first three stores in Columbia, South Carolina
(SBFO3), Tulsa, Oklahoma (SBFO4), and Winfield,
Kansas (SBFO5), and had issued a private placement
memorandum soliciting capital for additional stores.
The offering stated that Honor Capital’s officers
collectively possessed nearly 100 years of experience
in relevant industries, namely real estate, retail oper-
ations, supply chain, distribution, sales and marketing,
investment banking, and law. (Ex. 114; Doc. 100-9 at
p. 62). The offering disclosed numerous risks inherent
in the grocery business (e.g., pricing competition, small
margins, economic conditions such as deflation, food
stamp reductions) and cautioned investors that results
were not guaranteed. (Ex. 114; Doc. 100-9 at p. 37-44).
Mr. Allen acknowledged in deposition that Plaintiffs
“weren’t very good at what we were doing” and
“stumbled quite a bit with our first few stores.” (Doc.
95-1 at p. 98). He also noted that the industry expe-
rienced the longest period of deflation in decades. (Id.
at p. 107).4

Onex Acquisition

Defendant Onex Corporation (Onex) is an invest-
ment management firm specializing in private equity,
credit, and wealth management. Onex engages in
private equity transactions through various limited
partnerships, including Defendant Onex Partners IV,
LP. Defendants Anthony Munk and Matthew Ross are
Onex executives. In 2015, Defendants set out to
acquire SAL from its parent company, SuperValu,

4 Defendants, too, noted this deflationary trend in their due dil-
igence risk assessment. (Doc. 101-1 at p. 40).
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Inc., and conducted extensive due diligence into 2016
toward that aim. According to Defendants’ internal
memoranda, SAL’s earnings were in decline due to
poor management, and Defendants viewed the acquisi-
tion as an opportunity to turn the company around for
a return on investment within five years. Notes from
expert consultations in July 2016 reflect the following
findings and recommendations:

e The average cost to open a store is $1.4
million, with the average subsidy from SAL
being $400,000. It takes roughly eight years
to break even on the $1 million investment.
Approximately 50% of licensees would not
likely break even within that time.

e  SAL did not use appropriate metrics to focus
on growing topline sales.

e  Prices are too high for a low-cost operator.
e Inventory was not managed efficiently.
e  Store locations are poorly selected.

o “Improve the economics for licensees. The
healthier the licensees the better.”

(Ex. 185, Doc. 106-26; Ex. 18, Doc. 106-29)

Defendants’ introductory due diligence memo-
randum dated July 2016 states, “Our thesis is that
separating Save-A-Lot from SuperValu and investing
in the business will give licensees confidence in the
future of the Company and help restart growth. As
well, if merchandising and operating standards are
improved, licensee store economics will improve.” (Ex.
116 at p. 22; Doc. 101 at p. 23).
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Defendants’ final due diligence memorandum,
dated September 21, 2016, reflects the following find-
ings and expectations:

SAL was even more poorly managed than
Defendants understood at the beginning of
their research. Defendants noted a funda-
mental lack of operating processes and fact-
based decision-making across most functional
areas.

A successful investment would require
improvements in all functional areas but
especially merchandising, marketing, procure-
ment, and operations. This would require a
significant turnaround at a time when the
food retail industry is facing headwinds.
Cost savings opportunities were identified in
procurement, store operations, and distribu-
tion, and new merchandising initiatives were
expected to improve sales productivity.

Key risk factors included the ability to execute
the turnaround, which could require a change
in management during which earnings may
decline; prolonged deflation; the expiration
of a 2009 food stamp program; industry-wide
price competition; and competitor expansions.

Licensee store count was in decline between
2013 and 2016 due to SAL’s prioritization of
corporate stores. During that same period,
compounded same store sales growth was
0.2% per annum. Licensees are required to
purchase about 65% of their inventory from
SAL at “bona fide wholesale prices.” Licensees
generally have lower revenue and gross
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margins, but only 10% of licensee stores for
which Defendants received data had a nega-
tive EBITDA.>

e Most corporate and licensee stores were
healthy and could be expected to generate
cash flow during the turnaround. Existing
licensees would continue to invest and likely
expand faster once independent of Super-
Valu. Licensees were optimistic about SAL’s
new direction, with their top concern being
wholesale pricing.

e Defendants’ base-case forecast projected a
compounded annual growth rate (CAGR) of
4.6% from 2017 to 2022, driven in part by a
net addition of 45 licensee stores and an
increase of $229 million in sales from the
implementation of turnaround initiatives.

(Ex. 117; Doc. 101-1)

After extensive due diligence, on October 16,
2016, Onex entered into an agreement to purchase
SAL for $1.365 billion, including $660 million in
equity investments by various Onex entities. (Ex. 279;
Doc. 106-109). The acquisition closed on December 5,
2016. Defendants Munk and Ross were appointed to
SAL’s Board of Directors. By that time, Plaintiffs were
projecting an operational loss of $490,000 for its first
three stores for 2015-2016. While some of those losses
were attributable to sales below SMART projections,
other amounts represented excess costs. (Ex. 113, Doc.
100-8). Globally, too, SAL’s store sales trends for that

5 EBITDA refers to earnings before interest, taxes, depreciation,
and amortization
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period reflect significant losses due to deflation and
food stamp reductions. (Ex. 190, Doc. 106-31 at p. 12).
After the Onex acquisition, Plaintiffs opened or acquired
four more stores in Wichita, Kansas (SBFQ09), Aiken,
South Carolina (SBFO3), Augusta, Georgia (HC Stores),
and Danville, Virginia (HC Stores). In late 2017 and
early 2018, Plaintiffs opened their final three stores in
Mooresville, North Carolina (SBFO6), Oklahoma City,
Oklahoma (HC Stores), and Altus, Oklahoma (HC
Stores).

Defendants retained the same business consultants
involved in due diligence to assist with SAL’s
turnaround after the acquisition. They developed an
18-month comprehensive transformation plan to “fix
many areas at once.” (Ex. 252; Doc. 106-88). In early
2017, a presentation to the Onex advisory board
1dentified Defendants’ plans to improve SAL’s branding
and merchandising, in-store operations, and procure-
ment and distribution, for an improvement of $115-
205 million in EBITDA. (Ex. 260; Doc. 106-96 at p. 24).
Defendant Ross considered how to improve the
licensee model through growth rebates, good real estate
decisions, regular reviews, and better communica-
tions. (Ex. 259; Doc. 106-95). Ross wanted Onex to
help Plaintiffs, specifically, to acquire the best real
estate under favorable terms. (Ex. 197; Doc. 106-36).
In April 2017, Defendants hired two of their due dili-
gence advisors in key SAL executive roles. Kenneth
McGrath was appointed Chief Executive Officer, and
Kevin Proctor was named Chief Investment Officer to
lead SAL’s real estate strategy and store development.
Under McGrath’s leadership, SAL began referring to
licensees as “retail partners” to reflect the view that
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they were in business together. (Ex. 132, Doc. 106-4 at
p. 17).

Defendants’ plans and efforts to implement
improvements across all aspects of the business are
reflected in myriad exhibits throughout the record.
(e.g., Ex. 143, Doc. 106-8; Ex. 210, Doc. 106-48 at p. 50;
Ex. 219, Doc. 105-55; Ex. 227, Doc. 106-63 at pp. 40-
69; Ex. 231, Doc. 106-67; Ex. 242, Doc. 106-78; Ex. 252,
Doc. 106-88; Ex. 254, Doc. 106-90; Ex. 255, Doc. 106-
91; Ex. 260, Doc. 106-96 at p. 24, 26). Pre-closing lender
communications reflect that Defendants intended to
lower the inside margin. (Ex. 210, 106-48 at p. 43, 57).
A portfolio review dated April 2017 notes that trans-
formation initiatives were still being planned and
tested and acknowledged that licensees’ patience was
wearing thin due to financial pressures. (Ex. 219, Doc.
106-55 at p. 16). SAL viewed Honor Capital as a
promising licensee, “masterful in their store operations
because of their discipline.” (Ex. 199, Doc. 106-38).

As of May 2017, SAL’s inside margin on Plaintiffs’
stores ranged from 12.7% to 13.8%. (Ex. 238, Doc. 106-
74). In September 2017, Defendants developed a Licen-
see Impact Program to fund store improvements. (Ex.
143, Doc. 106-8). In October 2017, Defendants and
SAL reorganized the real estate department and
engaged a third-party analytics firm, Intalytics, to
provide more sophisticated analytics replacing SAL’s
SMART reports, which Defendants deemed inaccu-
rate and subjective. (Ex. 217; Doc. 106-53). In Novem-
ber 2017, SAL’s Board of Directors reviewed a 5-year
plan that included the opening of 215 new licensee
stores and a reduction in SAL’s inside margin from
14% to 12%. (Ex. 127 at p. 6; Doc. 101-10 at p. 8). A
revised plan in December 2017 provided no decrease
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in the inside margin for 2018. (Ex. 282; Doc. 106-112
at p. 7). A cash flow analysis dated March 2019
reflects an increase in the inside margin from 12.6%
in January 2018 to 15.6% by the end of that year. (Ex.
140, Doc. 106-76).

Ultimately, Defendants’ plan to revive SAL did
not succeed. Plaintiffs allege that SAL failed to reduce
its inside margin, it eliminated staff and disrupted
supply chains and vendor relationships, and it failed
to satisfy deliveries of inventory, resulting in declining
sales. In October 2017, Mr. Allen wrote to Kevin Proctor
criticizing SAL’s Vice-President of Licensed Operations
for undermining Plaintiffs’ efforts in multiple instances.
(Ex. 216, Doc. 108-31). In March 2018, Plaintiffs
informed SAL that they were facing expected losses of
$2,000 per week per store and over $1 million annually
in aggregate. (Complaint at § 122). These losses were
allegedly consistent with SAL’s business as a whole,
which Plaintiffs claim experienced a 94% drop in
EBITDA in less than three years. (Id. at § 119; Ex. 30,
Doc. 96-1 at 12). Throughout the spring of 2018, SAL’s
new management team attempted to institute improve-
ments with respect to pricing, distribution, and
marketing.

In late June 2018, Plaintiffs offered to sell their
stores to SAL, but SAL declined the offer. In August
2018, Honor Capital’s primary financer withdrew
from the investment. As Plaintiffs contemplated legal
action, conflicts arose regarding operation of the
stores and financial arrangements between Plaintiffs
and SAL. (Id. at 9 139-143). For example, Plaintiffs
allege that SAL withdrew advertising assistance,
failed to credit earned incentives, and started requiring
cash payment on delivery notwithstanding amounts
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on deposit. SAL reduced deliveries to Plaintiff stores,
leaving shelves empty. By the end of 2018, Plaintiffs
had closed all ten stores. (Id. at 9§ 145). By 2019, Onex
had lost its entire investment. (Id. at § 7). Based on
the overall record, it appears that a perfect storm of
prolonged deflation, food stamp reductions, organiza-
tional chaos, and superior competition was fatal to all
parties.

Procedural Background

In December 2019, Plaintiffs filed the present
lawsuit against Defendants alleging violations of the
Racketeer Influenced and Corrupt Organizations Act
(RICO) (Count I), RICO conspiracy (Count II),
fraudulent inducement (Count III), negligent misrepre-
sentation (Count IV), civil conspiracy to commit fraud
(Count V), aiding and abetting fraud (Count VI), and
civil conspiracy to breach contract (Count VII). Plain-
tiffs allege that SAL made numerous misrepresenta-
tions on its website, during Discovery Days, and in
other meetings that induced Plaintiff to execute SAL’s
standard licensing contracts. Plaintiffs further allege
that SAL charged higher than bona fide wholesale
prices in violation of the LSAs and actually operated
a franchise model without the requisite disclosures.
Defendants moved to dismiss the complaint on the
grounds that Plaintiffs executed broad contractual
releases and expressly disclaimed reliance on the
statements in question. (Doc. 31). In response, Plain-
tiffs asserted that the contractual releases were not at
i1ssue at the motion-to-dismiss stage and moreover
were procured by fraud. (Doc. 37 at 10).

Because Defendants’ lengthy motion to dismiss
raised matters outside the pleadings, the Court con-
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verted it into a motion for summary judgment pursu-
ant to Rule 12(d) and allowed the parties to submit
supplemental briefing. (Docs. 43, 45-57). Invoking Rule
56(d), Plaintiffs requested an opportunity to engage in
further discovery, which the Court granted. Given
that the parties’ factual dispute largely centered
around alleged misrepresentations inducing Plaintiffs
to become SAL licensees, the Court ordered Plaintiffs
to produce communications with SAL and

Defendants relevant to Plaintiffs’ decision to
enter into the transactions, and the Court ordered
Defendants to produce the communications and deal
files of Ross, Munk, and any others on the deal team
mentioning Plaintiffs and their principals or stores.
(Doc. 61). Although the Court limited Plaintiffs’ request
for additional discovery reflecting Defendants’ inten-
tions when it invested in SAL, the summary judgment
record nonetheless contains voluminous evidence of
Defendants’ investment thesis and high hopes for SAL
and its licensees. After Defendants produced over
5,600 documents, Plaintiffs’ subsequent request to fur-
ther expand discovery was denied. (Doc. 76).

Defendants then filed the present renewed motion
for summary judgment now before the Court. The
parties have submitted statements of material fact
comprising roughly 800 paragraphs, supported by 283
exhibits consisting of, inter alia, deposition testimony
by Honor Capital’s CEO, James Allen, and Onex’s
Managing Director, Defendant Matthew Ross; SMART
reports and licensee contracts for Plaintiffs’ stores;
Power Point pitches to lenders and investors; business
plans; financial statements and projections; Onex’s
due diligence memoranda and underlying documents
regarding the SAL acquisition; SAL training and
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marketing materials; and internal and external cor-
respondence between and among representatives of
SAL, Plaintiffs, and Defendants. Upon review of this
voluminous record and consideration of the parties’
arguments, the Court concludes that summary judg-
ment is proper because the record does not contain
disputable evidence that SAL or Onex fraudulently
induced Plaintiffs to enter into the agreements so as
to invalidate the anti-reliance disclaimers therein, or
that Defendants conspired to continue SAL’s allegedly
fraudulent scheme.

II. Legal Standards

Summary Judgment

Under Fed. R. Civ. P. 56(a), summary judgment
1s appropriate when the evidence, viewed in the light
most favorable to the non-moving party, demonstrates
that there is no genuine issue of material fact, and the
movant is entitled to judgment as a matter of law. See
Meier v. City of St. Louis, 934 F.3d 824, 827-28 (8th
Cir. 2019). The party opposing summary judgment
may not rest on the allegations in its pleadings; it
must set forth specific facts showing that there is a
genuine issue of material fact for trial. United of
Omaha Life Ins. Co. v. Honea, 458 F.3d 788, 791 (8th
Cir. 2006). A fact is material if it relates to the legal
elements of the claim. Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 248 (1986). A material fact dispute is
genuine if the evidence 1s such that a reasonable jury
could return a verdict for the non-moving party. Id.

Summary judgment may be appropriate when
“opposing parties tell two different stories, one of
which is blatantly contradicted by the record, so that
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no reasonable jury could believe it.” Scott v. Harris,
550 U.S. 372, 380 (2007). The non-moving party may
not rely on allegations or denials but must substantiate
its allegations with sufficient probative evidence that
would permit a finding in its favor on more than mere
speculation or conjecture. Ball v. City of Lincoln,
Nebraska, 870 F.3d 722, 727 (8th Cir. 2017). Even if
some factual dispute exists, if the evidence, taken as
a whole, is so one-sided that a fair-minded trier of fact
could not find for the non-moving party, then there is
no genuine issue for trial, and the movant is entitled
to summary judgment. Id.

Fraud Exception to Non-Reliance Disclaimers

Under longstanding Missouri Supreme Court
precedent, release language that is plain and unam-
biguous on its face will be given full effect within the
context of the agreement unless the release is based on
fraud, accident, misrepresentation, mistake, or unfair
dealings. Blount v. Nicholay, 4:15 CV 322 DDN, 2019
WL 1275011, at *4 (E.D. Mo. Mar. 20, 2019), citing
Andes v. Albano, 853 S.W.2d 936, 941 (Mo. 1993). A
party may not, by disclaimer or otherwise, contractually
exclude liability for fraud in inducing a contract. Hess
v. Chase Manhattan Bank, USA, N.A., 220 S.W.3d 758,
767 (Mo. 2007). A plaintiff attempting to prove fraud
under Missouri law must show: (1) a representation;
(2) its falsity; (3) its materiality; (4) the speaker’s
knowledge of its falsity or ignorance of its truth; (5)
the speaker’s intent that it should be acted on by the
person in the manner reasonably contemplated; (6)
the hearer’s ignorance of the falsity of the representa-
tion; (7) the hearer’s reliance on the representation
being true; (8) the hearer’s right to rely thereon; and
(9) the hearer’s consequent and proximately caused
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injury. Vogt v. K&B Auto Sales, LLC, 4:22-CV-00385-
SRC, 2022 WL 2340570, at *2 (E.D. Mo. June 29, 2022)
(citing Renaissance Leasing, LLC v. Vermeer Mfg. Co.,
322 S.W.3d 112, 131-132 (Mo. 2010)); Big A LLC v.
Vogel, 561 S.W.3d 28, 35 (Mo. App. W.D. 2018) (enu-
merating the same elements for fraudulent induce-
ment). Failure to establish any one of these elements
1s fatal to recovery. Renaissance Leasing, 322 S.W.3d
at 132.

Although materiality is generally a fact question
for the jury, the issue is appropriate for summary
judgment when the misrepresentation is of such a
nature that all minds would agree about its materiality.
Lafarge N. Am., Inc. v. Discovery Group L.L.C., 574
F.3d 973, 982 (8th Cir. 2009) (applying Missouri law).
A representation is material if a reasonable person
would attach importance to it in making a choice of
action. Id. The test is an objective one based on the
facts and circumstances of the transaction in question.
Id. 1t is not, subjectively, whether the misrepresenta-
tion affected the conduct of the particular buyer, but
rather, objectively, whether it would have affected the
conduct of a reasonably prudent buyer. Id.

Likewise, despite the general rule that reliance is
a fact issue for the jury, a party who undertakes an
independent investigation does not have the right to
rely on the misrepresentations of another unless (1)
the investigating party makes only a partial investi-
gation and relies on both the inspection and the mis-
representation; (2) the buyer lacks equal footing to
learn the truth, and the facts are not easily attainable
but are within the particular knowledge of the seller;
and (3) the seller makes a specific and distinct misrep-
resentation. Renaissance Leasing, 322 S.W.3d at 132--
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133 (granting summary judgment where plaintiffs
made an independent investigation).

III. Analysis

In support of their motion for summary judgment,
Defendants centrally contend that, by signing SAL’s
contracts and related documents, Plaintiffs executed
broad releases of all potential claims relating to their
stores and disclaimed any reliance on alleged misrep-
resentations by SAL or Defendants. Plaintiffs counter
that the releases and disclaimers are void because
they were fraudulently obtained, which Plaintiffs seek
to establish through additional discovery.

Contracts in the Record

As an initial matter, Plaintiffs object to the
admissibility of certain contracts with respect to
certain stores based on the particulars of the discovery
process and whether the versions in the record are
fully executed. The Court is not persuaded that this
dispute is material for purposes of summary judgment.
The record contains signed LSAs, Incentive Election
Forms, and FOERASs, for all ten stores containing the
broad releases described above.6 Honor Capital signed

6 To the extent that certain FOERASs in the record lack SAL’s
signature, the Court does not agree with Plaintiffs’ interpretation
that their own signed releases are not binding against them, as
the contract provision referring to SAL’s execution merely
entitles SAL to final approval. Moreover, Plaintiffs’ breach of
contract claim necessarily implies that Plaintiffs deem these
agreements valid and enforceable. Further, even disregarding
the particular FOERAs lacking SAL’s signature, the record con-
tains ample other evidence of agreements precluding Plaintiffs’
reliance as relevant to the present motion. The absence of SAL’s
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at least 16 SMART waivers while scouting possible
store locations. Plaintiffs received SMART reports for
seven of their ten stores and state that they did not
rely on SMART reports for their other three stores.
Mr. Allen confirmed in deposition that potential
licensees were required to execute SAL’s standard
contracts as a condition of operation. (Doc. 95-1 at pp.
80, 86, 110). Honor Capital’s members were author-
1zed to act on behalf of all Plaintiff entities. (Docs. 50-
55 9 1). Defendants, for their part, support their
present motion with copies of all standard documents
executed by each Plaintiff store. (Doc. 95, pp. 82-98,
referring to contracts at Exhibits 32-98).

The standard for admissibility at the summary
judgment stage is simply whether the evidence in
question could be presented at trial in admissible
form. Gannon Int’l, Ltd. v. Blocker, 684 F.3d 785, 793
(8th Cir. 2012). Based on the voluminous record, the
Court is confident that Defendants could present
admissible evidence establishing that each Plaintiff
store executed standard SAL documents containing
the releases and waivers relevant to the central issues
here.”

Fraudulent Inducement (Count III)

On the merits, the Court begins with Plaintiffs’
claim of fraudulent inducement, as it 1s central to all

signature on these few documents does not change the Court’s
analysis.

7 The same is true for other documents for which Plaintiffs ques-
tion admissibility, such as SAL’s five-year plan, which Plaintiffs
both attack and invoke for their own purposes. (Doc. 116 at pp.
122-23).
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other counts. Plaintiffs allege six distinct misrepre-
sentations by SAL that Plaintiffs claim induced them to
sign SAL’s contracts. Specifically, Plaintiffs allege

that;:

1.

SAL misrepresented on its website that it
had over “40 consecutive years of growth,”
though Defendant Ross conceded that he
could not identify any metric supporting that
statement.

SAL misrepresented on its website that its
retail advertising program provided a “proven
business model,” though Defendants deemed
it deficient in all functional areas.

SAL misrepresented on its website and in
the LSA that it was a “hard discount” grocer,
though the evidence suggests that SAL’s
pricing was much higher than its competitors.

SAL misrepresented that it sold inventory to
licensees at “bona fide wholesale prices”
when in fact SAL charged a mark-up to
generate its own revenue.

SAL misrepresented that it was not a
franchise and did not charge franchise fees,
when in fact SAL’s wholesale mark-up
constituted a hidden franchise fee.

During due diligence, SAL misrepresented the
failure rate of licensee stores to be no more
than 4% when in fact it was five times
higher.

Plaintiffs assert that these statements were material,
that SAL knew them to be false and intended for
Plaintiffs to rely on them, and that Plaintiffs were
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entitled to and did rely on them as true. Applying the
above-cited precedent to the present record, the Court
concludes that Plaintiffs’ assertions do not create
genuine issues of material fact in dispute to withstand
summary judgment.

Website Statements

First, objectively, no reasonably prudent buyer
would place material significance, let alone transac-
tional reliance, on the vague promotional statements on
SAL’s website. See e.g., City of Plantation Police Officers
Pension Fund v. Meredith Corp., 16 F.4th 553, 557
(8th Cir. 2021) (deeming references to “proven
strategies” and “industry-leading position” inaction-
able as corporate puffery). SAL’s website puffery,
touting “40 consecutive years of growth” using a
“proven business model” of “hard discount pricing,” is
clearly intended to solicit the interest of potential
licensees, but it is far too vague to be material or
inducive of reasonable reliance for purposes of entering
into a binding contract.8 See e.g., Meyer v. Ward, 2017

8 Plaintiffs allege additional misrepresentations on SAL’s web-
site such as “now 1s a perfect time to become a Save-A-Lot
licensee” and promising “long-term support,” “necessary tools to
compete,” and “unrivaled support services.” These phrases, too,
are vague, inactionable corporate puffery. When Defendant Ross
was asked in deposition whether he looked at SAL’s website
during Onex’s due diligence, he replied: “My experience in doing
this for 25 years is [that] there’s practically no information avail-
able on a website that’s of material value relative to what you
can get from asking the company to produce documents.” (Doc.
106-4 at p. 29.) Plaintiffs’ characterization of Ross’s “concession”
on the issue of 40 years of growth is inaccurate. When asked in
deposition if he knew of any metric supporting that representa-
tion, Ross replied: “I didn’t look at 40 years’ worth of data. It was
not made available to us, so I can’t confirm or deny that on any
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WL 6733726, at *8 (N.D. Ill. Dec. 18, 2017) (deeming
representations of an “excellent track record” and
“positive returns for every client every year since
1998” puffery and thus not material).

Based on the facts and circumstances of this
transaction — where a sophisticated buyer conducted
its own due diligence with a team of professional
advisers — the Court finds no triable fact question on
the materiality of the statements on SAL’s website.?

metric.” He continued, “I don’t have a metric in mind that
whoever wrote this website and posted this would be referring
to. I just never investigated this issue.” (cleaned up) (Doc. 106-4
at p. 30.) Ross did not concede that he knew the representation
to be false, as Plaintiffs imply.

9 The term “hard discount pricing” is no more actionable when
found in the LSA, which merely states that the “intent of the
[SAL] Program is to operate a hard discount, limited assortment
grocery store” offering products at “an everyday low price below
the retail price established by conventional grocery outlets in the
market served.” (Ex. 48; Doc. 98-1 at p. 4). Pointing to Ross’s tes-
timony that the term “hard discount pricing” is “understood in
the industry,” Plaintiffs argue that SAL either was or was not a
hard discount grocer at the time of contracting. But neither the
contract, nor Ross’s testimony, nor the record as a whole support
such a precise binary. Ross simply described “hard discount” as
lower than conventional retail grocers, with limited selection and
lean operations. (Ex. 132, Doc. 106-4 at p. 15). See also Ex. 219,
Doc. 106-55 at p. 26 (listing elements of hard discount as (1)
limited assortment, (2) private brand, (3) small location, and (4)
low-cost operations). Taken in context, the diligence notes on
which Plaintiffs rely, indicating that SAL “[wasn’t] running the
model anymore,” merely underscore SAL’s poor execution. (Ex.
228, Doc. 106-64). The overall record consistently reflects that
SAL did operate as a hard discount grocer but lacked product
discipline (see e.g., Ex. 229, Doc. 106-65 at p. 11) and was consist-
ently undercut by its primary competitors in that market, partic-
ularly ALDI (Ex. 220, Doc. 106-56 at p. 10). So, even were this
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Pricing

Next, Plaintiffs claim that SAL misrepresented
its intent to charge bona fide wholesale prices for
inventory, instead imposing a steep mark-up to buoy
its own balance sheet. In a related point, Plaintiffs
argue that SAL misrepresented itself as “not a
franchise” while charging a hidden franchise fee in the
form of its inside margin. These theories are unavailing.

Plaintiffs cannot credibly claim to have been
unaware that SAL charged a mark-up. They acknow-
ledge in their complaint that wholesaler mark-ups are
standard in the industry as part of the bona fide
wholesale price. (Doc. 1 at p. 23, § 71). Rather, Plain-
tiffs only challenge the percentage of SAL’s mark-up
as excessive. But they supply no authority for the
premise that a wholesaler’s mark-up beyond a certain
percentage constitutes a franchise fee. At least one
district court in this circuit has concluded that even a
35-50% mark-up i1s not a franchise fee. See e.g.,
Coyne’s & Co., Inc. v. Enesco, LLC, CIV.07-4095, 2007
WL 3023345, at *3 (D. Minn. Oct. 12, 2007), aff'd, 553
F.3d 1128 (8th Cir. 2009) (reasoning that the mark-up
was simply the distributor’s profit). At best, the evi-
dence suggests that SAL’s inside margin of 12-14%, of
which its gross profit was only 9%, was higher than
its competitors, perhaps by an additional 8-10%. The
Court is not persuaded that this creates a material,
triable question as to SAL’s status as a franchise, par-
ticularly in light of the overall record.

The evidence consistently reflects that no party
or person involved in the various transactions at issue

representation specific enough to be material, voluminous evi-
dence precludes an inference that it was false.
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here, including SAL or Defendants, considered SAL’s
license model as a de facto franchise. Plaintiffs’ own
internal communications, their external represen-
tations, and the contracts themselves repeatedly refer
to a licensor/licensee relationship. The LSA expressly
states that it should not be construed as creating a
franchisor/franchisee relationship. Plaintiffs were
advised by reputable legal counsel throughout the
process. Defendants, too, examined the differences
between typical franchise and license arrangements and
considered the possibility of converting to a franchise
model.10 (Ex. 188; Doc. 106-29 at p. 24; Ex. 261, Doc.
106-97 at p. 4). Lender communications note that SAL
1s “careful that it not cross into franchise territory.”
(Ex. 210, Doc. 106-48 at p. 22). Notes from March 2017
acknowledge that the wholesale model imposing an
inside margin lacks the vertical alignment of the
franchise model based on a percentage of sales. (Ex.
259, Doc. 106-95). Similarly, a licensee strategy dis-
cussion dated November 2017 notes the inherent tension
between SAL and licensees, as SAL’s inside margin is
licensees’ cost. (Ex. 261, Doc. 106-97 at p. 8). This
discussion included the possibility of converting to a
franchise model. (Id. at p. 10.) There is simply no evi-
dence in the summary judgment record from which a

10 Defendants’ July 2016 due diligence memo states: “The
licensee model employed by Save-A-Lot differs from a more
typical franchise arrangement in that Save-A-Lot is primarily a
wholesale distributor of grocery products to licensee stores. Save-
A-Lot does not charge a royalty fee for use of the brand name.
Rather, it enters into license and supply agreements with the
licensees, under which Save-A-Lot agrees to license its name to
the licensees and the licensees agree to purchase the majority of
their inventory from the Company.” (Ex. 116; Doc. 101 at p. 21-
22.)
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reasonable juror could infer that SAL falsely claimed
to be a licensor when it was really a franchisor.

Further, the Court is not persuaded that Plaintiffs’
fraud claim with respect to SAL’s wholesale pricing is
cognizable. In a suit involving a commercial transac-
tion between merchants, a fraud claim to recover
economic losses is precluded by the economic loss
doctrine unless independent of the contract. Self v.
Equilon Enterprises, LLC, 4:00-CV-1903-TA, 2005
WL 3763533, at *8-11 (E.D. Mo. Mar. 30, 2005)
(reviewing Missouri law and concluding that plaintiff’s
misrepresentation claim relating to defendant’s pricing
was barred by the economic loss doctrine). The doctrine
does not, however, bar claims of fraudulent inducement.
Trademark Med., LLC v. Birchwood Laboratories,
Inc., 22 F. Supp. 3d 998, 1003 (E.D. Mo. 2014). Plain-
tiffs thus present their claim as one of fraudulent
inducement by asserting that SAL had no intention of
charging legitimate bona fide wholesale prices and
Plaintiffs would not have entered into SAL’s
agreements had they known about SAL’s high inside
margin. But Plaintiffs’ characterization is unavailing.

Claims of misrepresentation of a party’s intent to
perform its contractual obligations are barred by the
economic loss doctrine because the failure to perform
can be remedied through a breach of contract action.
Jacobson Warehouse Co., Inc. v. Schnuck Markets,
Inc., 4:17-CV-00764-JAR, 2017 WL 5885669, at *7
(E.D. Mo. Nov. 29, 2017). By contrast, the doctrine
does not bar claims based on misrepresentations of a
party’s ability to perform, which Plaintiffs do not
allege here. Id. Courts focus on “whether a contract
term conflicts with or contains the alleged misrepre-
sentation, in which case the inducement claim 1is
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barred.” Id. Here, the LSA expressly states: “Licensor
shall sell and Licensee shall purchase Inventory at
bona fide wholesale prices on such terms as may be
established by Licensor from time to time.” Plaintiffs’
claim relates precisely to SAL’s intent to perform and
actual performance of this term of the contract. Plain-
tiffs’ Count VII, asserting conspiracy to breach con-
tract, further confirms the true nature of Plaintiffs’
claim on this point as a breach of contract claim. Thus,
even accepting arguendo Plaintiffs’ assertion that
SAL’s pricing exceeded bona fide wholesale pricing,
their claim goes directly to SAL’s intent to perform a
specific term of the contract and is therefore barred by
the economic loss doctrine.11

Failure Rate

Plaintiffs’ claim that SAL misrepresented its
store failure rate requires closer examination, but
ultimately the record is insufficient to raise a material
factual dispute. According to Plaintiffs, relying only
Mr. Allen’s declaration, SAL’s Vice President of Licensed
Development told Honor Capital’s due diligence team
in September 2014 that the store failure rate was “less
than 1%” and usually attributable to an operator’s age
or illness. Around the same time, SAL sent Honor
Capital a lender presentation indicating a “fail rate of
3-4% since 2009.”12 (Ex. 135; Doc. 106-6). Plaintiffs

11 The parties also dispute, in competing footnotes, whether
Plaintiffs’ contract claims against SAL should be submitted to
arbitration pursuant to the arbitration clause in the LSA. The
Court will not opine on the matter on such limited briefing and
considers the issue outside the scope of the present case.

12 Plaintiffs have not supplied the cover email by which SAL
sent this presentation to Honor Capital.
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assert, however, that the actual failure rate was over
20%, based on historical data collected by Defendants
in October 2017 showing, by decade, the number of
stores opened and closed compared to the total number
of stores. (Ex. 143; Doc. 106-8 at p. 41). Plaintiffs
contend that they could not have ascertained this
discrepancy through independent investigation.

Plaintiffs appear to concede that Mr. Allen’s
recollection of a 1% failure rate, unsupported by other
evidence, is self-serving hearsay and insufficient to
create a genuine issue of material fact. Pace v. Wells
Fargo Bank, N.A., 4:11-CV-489 CAS, 2012 WL 3705088,
at *6 (E.D. Mo. Aug. 27, 2012) (citing Conolly v. Clark,
457 F.3d 872, 876 (8th Cir. 2006)). The parties instead
focus on the 4% rate quoted in the lender presenta-
tion, which Defendants argue is not necessarily false,
because store failure is a smaller subset of store
closures, which may be attributable to retirement or
other non-financial factors. Indeed, the statistical
data in the record refers only to closures, and Plaintiffs’
extrapolation of decennial figures to arrive at a 20%
rate is inconsistent with more detailed yearly statistics
in the record.

Defendants’ due diligence dated December 2015
shows the number of licensee stores from 2011 to
2014. (Ex. 178; Doc. 106-19 at p. 21). Defendants’
overview dated October 2017 shows yearly closures
during that period. (Ex. 143; Doc. 106-8 at p. 41).
Together these figures reflect a closure rate of roughly
2.8% to 3.7%.13 Defendants’ due diligence dated August

13 1n 2011, 26 of 899 licensee stores closed (2.8%). In 2012, 35 of
935 stores closed (3.7%). In 2013, 28 of 950 stores closed (2.9%).
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2016 reflect closure rates of roughly 2.2% to 4.1% for
the same period.14 (Ex. 186, Doc. 106-27). Defendants’
due diligence memo dated September 2016, containing
yearly statistics from 2013 to 2016, indicates a licensee
closure rate of approximately 4% to 6%. (Ex. 117; Doc.
101-1 at p. 22).15 Though these figures vary slightly,
the record forecloses a finding that SAL knowingly
and falsely represented a failure rate in the range of
4% from 2009 to 2014, and it plainly refutes Plaintiffs’
assertion that the rate was over 20%. Moreover, SAL
provided this general datapoint as part of a Power Point
presentation for Honor Capital’s use in fundraising
from outside investors. This does not establish that
SAL intended for Plaintiffs to rely on this single bullet
point in entering the agreements or that Plaintiffs
were entitled to rely on it for that purpose notwith-
standing their independent projections.

All Statements

While the Court recognizes that contractual
releases do not excuse fraudulent inducement — that
a party cannot be tricked into accepting hidden risks
—1it bears repeating here that Honor Capital, on behalf

In 2014, 32 of 948 stores closed (3.4%). Defendants’ 2017
overview reflects 16 closures in 2009 and 25 closures in 2010.

14 This table indicates 33 closures out of 899 stores in 201 1; 21
of 935 in 2012; 35 of 950 in 2013; and 39 of 949 in 2014. A graph
provided by McKinsey around the same time (August 2016)
shows an average closure rate of roughly 4% from 2011 to 2014.
(Ex. 186, Doc. 106-29 at p. 20). Other exhibits show a similar rate
from 2014 to 2016. (Ex. 210, Doc. 106-48 at p. 4; and Ex. 210, Doc.
106-48 at p. 41).

15 Specifically, 53 of 937 stores in 2013; 56 of 950 stores in 2014;
37 of 949 stores in 2015; and 36 of 903 stores in 2016.
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of all Plaintiffs, conducted its own inquiry, with the
assistance of reputed financial and legal advisers, and
signed 54 separate anti-reliance disclaimers in con-
nection with the stores at issue here. (Doc. 95 at p. 74-
90). Though Plaintiffs complain here that the SMART
reports were unreliable, the SMART waivers plainly
caution against reliance. The anti-reliance disclaimers
contained in SAL’s Receipt, Waiver, and Disclaimer
Agreement, SMART waivers, Incentive Election Forms,
and Cash Flow Breakeven Reports put Plaintiffs on
notice well before they closed on any store by signing
the LSA and FOERA. At every step of the process,
Plaintiffs were explicitly discouraged from relying on
any of SAL’s representations, they were expected to
conduct their own independent assessment, and they
were not guaranteed any particular result. Some of
Honor Capital’s own business plans contain a disclaimer
stating that SAL makes no representations of busi-
ness success. (e.g., Ex. 110, Doc. 100-5 at p. 2).

Even suspending the presumption of validity, at
the very least, these repeated warnings belie Plaintiffs’
assertion that SAL intended for Plaintiffs to rely on
any of SAL’s representations, or that Plaintiffs had a
right to rely on them. The absence of these elements
1s fatal to Plaintiffs’ fraud claim regardless of any
arguable doubt as to other factors. When opposing
parties tell two different stories and one is clearly
contradicted by the record so that no reasonable jury
could believe it, summary judgment is appropriate.
Scott, 550 U.S. at 380.

Finally, there is no dispute that all of the
foregoing representations were made by SAL before
Defendants acquired the company. Though Plaintiffs’
pleadings focus heavily on statements by SAL, ulti-
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mately Plaintiffs appear to concede that SAL’s state-
ments prior to the acquisition cannot be imputed to
Defendants. Rather, Plaintiffs submit that Defend-
ants continued SAL’s fraudulent scheme after the
acquisition by falsely promising licensees a turnaround
instead of disclosing and correcting SAL’s fraudulent
business practices, causing Plaintiffs to forge ahead
with seven more stores. But the record does not
permit a finding that SAL’s conduct rises to the level
of fraud in the first instance such that Defendants
could be found to have continued or conspired in the
“scheme.” And Defendants’ own reports, plans, and
correspondence consistently demonstrate Defendants’
good faith intentions and efforts to improve SAL’s
operations and profits for the benefit of its investors
and licensees alike.

For example, Defendants’ July 2016 due diligence
memo theorizes that improvements in merchandising
and operating standards would, in turn, improve
licensee store economics. (Ex. 116; Doc. 101 at p. 23).
In August 2016, Defendants’ consultants suggested
that more needs to be done to allow licensees to compete
on price. (Ex. 188, Doc. 106-29 at p. 26). Defendants’
September 2016 memo anticipated cost savings from
operational improvements to be re-invested in lower
wholesale prices. Ex. 117; Doc. 101-1 at p. 27). From
December 2016 to December 2017, SAL reduced its
inside margin from 14.8% to 13.6%. (Ex. 239, Doc. 106-
75). At worst, Defendants recognized that licensee
revenue was an important component of SAL’s financial
picture. (“[W]ith limited capital, the licensed model
can be used to support/drive overall system growth.”
Ex. 259, Doc. 106-95 at p. 4). But Plaintiffs’ suggestion
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that Defendants fleeced them by maintaining a long-
standing model is not borne out by the record.

On the whole, the evidence demonstrates that
Defendants intended and attempted to transform the
business but did not succeed, much to their own
detriment. The record thus defeats Plaintiffs’ claim
against Defendants for fraudulent inducement. And
absent a factual basis for a finding of fraudulent
inducement, the non-reliance disclaimers in the stan-
dard agreements bar Plaintiffs’ remaining claims.
Rasby v. Pillen, 905 F.3d 1097, 1102 (8th Cir. 2018).
See also Cicle v. Chase Bank USA, 583 F.3d 549, 557
(8th Cir. 2009) (rejecting unconscionability argument
with respect to form contracts). Though the central
inquiry ends here, the Court nonetheless addresses
Plaintiffs’ dependent claims in an abundance of caution.

Negligent Misrepresentation (Count IV)

To prove negligent misrepresentation, a plaintiff
must show that (1) the defendant supplied information
in the course of business; (2) due to the defendant’s
failure to exercise reasonable care, the information
was false; (3) the defendant intentionally provided
such information for the guidance of a limited group
of persons in a particular business transaction; (4) the
plaintiff justifiably relied on the information; and (5)
the plaintiff suffered pecuniary loss as a result.
Duncan v. Savannah, LLC, 637 S.W.3d 633, 638-39
(Mo. App. E.D. 2021). Summary judgment on a negli-
gent misrepresentation claim is proper when the
proponent cannot provide proof of all elements of the
tort. W. Silver Recycling, Inc. v. Nidec Motor Corp.,
4:20-CV-00837 JAR, 2022 WL 1421534, at *8 (E.D.
Mo. May 5, 2022) (where discussions prior to closing
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did not support a claim of negligent misrepresenta-
tion). “Some metaphysical doubt as to the material
facts is insufficient to avoid summary judgment. Id. at
*9 (citing Torgerson v. City of Rochester, 643 F.3d
1031, 1042 (8th Cir. 2011)).

Applying these standards, again, the puffery on
SAL’s website is too vague to be clearly false, it was
not provided to a limited group for a particular trans-
action, and Plaintiffs could not justifiably rely on it in
entering into the contracts. The record also does not
support a finding that the 4% failure rate stated in the
lender presentation was false, or that SAL provided
the information to Plaintiffs for their own guidance in
entering the transaction, or that Plaintiffs’ alleged
reliance on the bullet point for that purpose was just-
ified. And Plaintiffs’ allegations of misrepresentation
regarding bona fide wholesale prices and SAL’s franchise
status are not actionable here for the reasons previ-
ously stated.

And again, even were there triable issues as to
whether these statements were false, which the evi-
dence does not support, these statements were made
by SAL and are not attributable to Defendants. Absent
material, actionable misrepresentations, Plaintiffs’
claim that Defendants failed to exercise reasonable
care by not correcting them must also fail.

RICO Claims (Counts I & IT)

In their complaint, Plaintiffs allege that Defend-
ants conspired with SAL to “sabotage” their stores by
breaching the bona fide wholesale pricing and inventory
delivery terms of their agreements and, in doing so,
committed racketeering in the form of wire and mail
fraud through inventory purchase orders, in violation
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of the RICO Act. (Doc. 106-1 at p. 20; Doc. 115 at p.
106-107).

The RICO Act makes it unlawful to conduct the
affairs of an enterprise through a pattern of racket-
eering activity. 18 U.S.C. § 1962(c). Mail fraud and wire
fraud are included in the definition of racketeering
activity. 18 U.S.C. § 1961(1). To establish a RICO
conspiracy, a plaintiff must establish conduct satisfying
§ 1962(c) and further establish that a defendant either
agreed to commit predicate acts in furtherance of the
enterprise or agreed to participate in the conduct of
the enterprise knowing that other members of the
conspiracy would commit such acts. Nestle Purina
Petcare Co. v. Blue Buffalo Co. Ltd., 181 F. Supp. 3d
618, 634 (E.D. Mo. 2016).

But “RICO does not cover all instances of wrong-
doing. Rather, it is a unique cause of action that is con-
cerned with eradicating organized, long-term, habitual
criminal activity.” Crest Const. II, Inc. v. Doe, 660 F.3d
346, 353 (8th Cir. 2011).

Defendants argue that the record does not evidence
fraud and, even if it did, a conspiracy cannot exist
within a single corporate structure. Indeed, Plaintiffs’
RICO claims are predicated on an underlying act of
fraud by SAL and the perpetuation of that fraud, at
least by omission, by Defendants. But, as discussed at
length above, the voluminous summary judgment record
does not create a triable fact question on that element.
There 1s no evidence from which a jury could infer that
SAL or Defendants deliberately defrauded Plaintiffs,
and their assertion that Defendants benefitted from
an alleged conspiracy with SAL is negated by the fact
that Defendants, too, lost their entire investment. The
Eighth Circuit rejects attempts to convert ordinary
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civil disputes into RICO cases, as the RICO Act was
not intended to apply to claims of ordinary commercial
fraud. Stonebridge Collection, Inc. v. Carmichael, 791
F.3d 811, 822 (8th Cir. 2015); Craig Outdoor Advert.,
Inc. v. Viacom Outdoor, Inc., 528 ¥.3d 1001, 1029 (8th
Cir. 2008).

Moreover, a parent corporation and its wholly
owned subsidiary are legally incapable of forming a
conspiracy with one another. Fogie v. THORN Americas,
Inc., 190 F.3d 889, 898 (8th Cir. 1999) (granting sum-
mary judgment where defendant entities were part of
one corporate family under common control). Notwith-
standing Onex’s complicated corporate structure, it is
uncontested that SAL was wholly under Defendants’
ownership and control.16 Similarly, a corporation cannot
conspire with its own employees unless they have an
independent personal stake in the objectives of the
conspiracy to benefit a legally distinct organization.
8000 Maryland, LLC v. Huntleigh Fin. Services Inc.,
292 S.W.3d 439, 452 (Mo. App. E.D. 2009). See also
Creative Walking, Inc. v. Am. States Ins. Co., 25
S.W.3d 682, 688 (Mo. App. E.D. 2000) (instructing
that an agent can be liable for conspiracy only when
he acts out of a self-interest that goes beyond the
agency relationship). That is not the case here. Al-
though the Court is unable to ascertain exactly what
Defendants Ross and Munk contributed to the SAL
venture, Ross’s deposition testimony indicates that
Onex employees invest in projects through Onex
funds as a profit-sharing component of their compen-

16 See Doc. 106-5; Doc. 106-96 at p. 13 (reflecting 100% owner-
ship of SAL by Onex Partners IV); Doc. 106-109 (stock ledger
identifying seven Onex entities issued SAL shares at closing).
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sation (Doc. 106-4 at p. 5-6). Plaintiffs acknowledge
that Ross’s compensation was tied to the success of his
portfolio. (Doc. 115 at p. 39). Onex’s post-acquisition
stock ledger shows that SAL shares were issued to
several individuals as director compensation. (Doc.
106-109). These minimal personal investments, as
employee equity, do not divorce the individual Defend-
ants’ interests from those of Onex but instead serve to
align them. Cf., Olsen as Tr. for Xurex, Inc. v. Di Mase,
24 F.4th 1197, 1203 (8th Cir. 2022) (where agent had
an independent stake as contractor or consultant for
other parties). Thus, even if the record presented
triable questions on Plaintiffs’ allegations of fraud by
SAL or Defendants independently, Plaintiffs’ RICO
conspiracy claim would still fail as a matter of law be-
cause there can be no conspiracy within their corporate
family.

State Law Claims (Counts V, VI, & VII)

Plaintiffs also assert state law claims for conspiracy
to commit fraud, aiding and abetting fraud, and
conspiracy to breach contract. Defendants argue that
Plaintiffs’ state law conspiracy claims fail with their
RICO claims, and that aiding and abetting is not cog-
nizable under Missouri law.

Defendants are correct that a civil claim for aiding
and abetting a tort is not cognizable under Missouri
law. See Jo Ann Howard & Associates, P.C. v. Cassity,
868 F.3d 637, 651 (8th Cir. 2017) (affirming dismissal
of a claim of aiding and abetting as not recognized
under Missouri law); Bader Farms, Inc. v. Monsanto
Co., 1:16CV299-SNLJ, 2019 WL 3017425, at *7 (E.D.
Mo. July 10, 2019) (collecting cases).
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To state a claim for civil conspiracy under Missouri
law, a plaintiff must establish that two or more
persons with an unlawful objective, after a meeting of
the minds, committed at least one act in furtherance
of the conspiracy, with a resulting injury. Higgins v.
Ferrart, 474 S'W.3d 630, 642 (Mo. App. W.D. 2015).
Plaintiffs’ claim of conspiracy to commit fraud must
fail for the reasons discussed above with respect to
Plaintiffs’ RICO claims, namely the absence of an
underlying fraud or independent actors.

Conspiracy to breach a contract is recognized as
a plausible claim in Missouri. Envirotech, Inc. v.
Thomas, 259 S.W.3d 577, 587 (Mo. App. E.D. 2008)
(likening the claim to one of conspiracy to destroy
another’s business). This cause of action arises when
independent parties conspire to cause one party’s vio-
lation of a contract with a third party, similar to a claim
of tortious interference. See Contour Chair Lounge Co.
v. Aljean Furniture Mfg. Co., 403 S.W.2d 922, 927 (Mo.
App. 1966) (citing Rosen v. Alside, Inc., 248 S.W.2d
638, 643 (Mo. 1952)); see also CGB Diversified
Services, Inc. v. Baumgart, 504 F. Supp. 3d 1006, 1025
(E.D. Mo. 2020) (recognizing a conspiracy to breach
contract claim in a non-compete context). In their com-
plaint, Plaintiffs allege that Defendants conspired to
direct SAL to breach its agreements with Plaintiffs
and destroy Plaintiffs’ businesses by charging inflated
prices and withholding credit and support services.
Plaintiffs’ grievances are breach-of-contract claims di-
rected at SAL. As discussed above, the economic loss
doctrine prohibits a plaintiff from seeking to recover
in tort for economic losses that are contractual in
nature. Acol v. Travers Autoplex & RV, Inc., 637
S.W.3d 415, 421 (Mo. App. E.D. 2021). And even



App.57a

accepting the underlying allegations of breach, the
intracorporate conspiracy doctrine bars any claim of
conspiracy among Defendants or with SAL.

Plaintiffs’ state law claims cannot survive sum-
mary judgment.

Plaintiff AMFM

Unlike the Plaintiff licensee stores, Plaintiff AMFM
was an independent non-profit entity formed to operate
a grocery delivery service out of the stores. SAL had
no contractual relationship with AMFM, and there is
no evidence that SAL played any part in AMFM’s
business beyond informally approving the concept as
envisioned and proposed by Honor Capital. The com-
plaint fails to articulate free-standing claims by this
Plaintiff. According to Mr. Allen, AMFM’s damages
flowed from the failure of Plaintiffs’ licensee stores
“because there weren’t any hubs to deliver out of
anymore.” (Ex. 1, Doc. 95-1 at p. 17). But SAL did not
solicit AMFM'’s business or make any representations
to AMFM. The Court finds no theory in the complaint
on which AMFM’s claims could proceed independently.

Sufficiency of the Record

Finally, Plaintiffs argue that, if the Court finds
the present record insufficient to create genuine
issues of material fact, then the Court should permit
Plaintiffs to conduct further discovery, particularly to
establish their claims of fraudulent inducement. Plain-
tiffs suggest that Defendants have withheld damaging
documents and have improperly obtained other docu-
ments from SAL contrary to the parties’ agreement.
Plaintiffs seek to obtain discovery directly from SAL
to establish its knowledge and intent. Plaintiffs also
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wish to depose Onex’s corporate representatives,
Defendant Munk, and other members of Onex’s due
diligence team on the SAL acquisition to establish
Defendants’ own knowledge and intent.

As previously stated, because Defendants’ lengthy
motion to dismiss — consisting of 83 pages including
exhibits — raised matters outside the pleadings (Doc.
31), the Court converted it into a motion for summary
judgment and allowed the parties to engage in discovery
to provide the Court with the evidence needed to
resolve the motion. (Docs. 43, 58). Defendants advocated
for limited discovery focusing on what Plaintiffs were
told, and what they understood, before they signed
SAL’s standard contracts, as relevant to fraudulent
inducement and thus the validity of Plaintiffs’ releases.
(Doc. 60). Plaintiffs proposed discovery in three phases:
(1) Defendants’ corporate structure, to confirm their
entitlement to enforce the releases, (2) Defendants’
knowledge of SAL’s alleged misrepresentations to
Plaintiffs as evidenced by Onex’s files on the SAL
acquisition, and (3) discovery directly from SAL con-
cerning its representations to Plaintiffs. (Doc. 59).

The Court granted the parties’ requests in large
part, except with respect to non-party SAL, which was
reserved for later determination if necessary. (Doc.
61). Plaintiffs were ordered to produce communica-
tions with SAL and Defendants through January 3,
2018, as relevant to Plaintiffs’ decision to execute
SAL’s standard contracts and releases. Defendants
were ordered to produce the communications and deal
files of Ross, Munk, and any others on the deal team
mentioning Plaintiffs and their principals or stores.
(Doc. 61). As illustrated herein, this discovery yielded
all materials Plaintiffs sought in their proposed second
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phase, including reports, memos, models, Defendants’
investment thesis, investor communications, corporate
versus licensee analysis, inside margins, franchise
analysis, and data analytics. (Doc. 59 at pp. 8-9).

After Defendants had produced over 5,600 docu-
ments comprising more than 86,000 pages and over 60
gigabytes of data, Plaintiffs filed a motion to compel
seeking to expand discovery with respect to certain
search terms and categories, which Defendants argued
were either privileged or overbroad and wholly
unrelated to the case. (Docs. 73-75). Finding Defendants’
voluminous production sufficient for purposes of the
key issues before it, the Court denied Plaintiffs’ quest
for further discovery. (Doc. 73).

While the Court recognizes the unusual procedural
evolution of this case and understands that fraud
claims are fact-intensive, the Court nonetheless does
not find additional discovery warranted. Evidence of
SAL’s knowledge and intent in its dealings with Plain-
tiffs appears throughout the record. Any further
discovery on this subject would be largely duplicative
and, in any case, futile as to each of Plaintiffs’ theories.
As discussed above, many of the statements Plaintiffs
claim to have relied on are simply too vague to be
material, such as the puffery found on SAL’s website.
Further, Plaintiffs claims of reliance are refuted by
the record. SAL explicitly cautioned Plaintiffs against
relying on SMART reports, and Plaintiffs undertook
their own investigation with respect to store locations
and rejected many based on their own assessment, all
before it signed the license contracts. Similarly, the
additional discovery Plaintiffs seek will not convert
SAL’s inside margin into a franchise fee, and Plain-
tiffs’ claim that SAL did not intend to charge bona fide
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wholesale pricing is barred by the economic loss doctrine.
Finally, ample evidence supports a store closure rate
around 4% and refutes Plaintiffs’ estimate of 20%.

In short, Plaintiffs have been able to fully litigate
their fraud claims on the existing record. Additional
discovery would not change the Court’s analysis and
ultimately its conclusion that SAL’s various repre-
sentations are not actionable, let alone attributable to
Defendants, for reasons unrelated to any party’s
knowledge and intent that might be revealed through
further discovery.

IV. Conclusion

Plaintiffs’ complaint and the voluminous record
depict compellingly the noble efforts of decorated
veterans to provide a critical service to underserved
communities. The Court does not ignore the heroic
commitment to country and community demonstrated
by the individual members of Honor Capital and its
Plaintiff entities. As a matter of law, however, the
Court must conclude that Defendants are entitled to
summary judgment because the record does not give
rise to disputes of material fact permitting a jury to
infer acts of fraud or conspiracy by Defendants, so the
anti-reliance disclaimers in the governing contracts
preclude Plaintiffs’ claims

Accordingly,

IT IS HEREBY ORDERED that Defendants’
motion for summary judgment is GRANTED. (Doc.
84).

A separate Judgment will accompany this Memo-
randum and Order.
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Dated this 23rd day of March, 2023.

/s/ John A. Ross

United States District Judge
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ORDER, U.S. DISTRICT COURT EASTERN
DISTRICT OF MISSOURI, EASTERN DIVISION
(OCTOBER 22, 2021)

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

SBFO OPERATOR NO. 3, LLC, ET AL.,

Plaintiffs,

V.

ONEX CORPORATION, ET AL.,

Defendants.

Case No. 4:19-CV-03271-JAR
Before: John A. ROSS, United States District Judge.

ORDER

This matter is before the Court on Plaintiffs’
Motion to Compel. (Doc. 73). The motion is fully
briefed and ready for disposition. For the reasons
discussed below, the motion will be denied.

I. Background

Moran Foods, LLC, doing business as Save-A-Lot
(“SAL”), 1s a discount grocery chain headquartered in
St. Louis, Missouri. (Doc. 1 at 9 25). As part of SAL’s
business model, individuals or entities can become
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licensees of SAL and operate their own SAL stores.
(Id. at 9 65-66). Plaintiffs are limited liability com-
panies (and one not-for-profit corporation) based in
Tulsa, Oklahoma which became SAL licensees. (Id. at
99 11-17). Multiple individuals (the “Owners”) banded
together to create these entities with the apparent
goal of eradicating “food deserts” and revitalizing
communities. (Id. at § 29-30). In May 2015, acting
through Plaintiff SBFO Operator No. 3, LLC, the
Owners opened their first SAL store in Columbia,
South Carolina pursuant to a License Agreement with
SAL. (Id. at § 41; Doc. 45-3). After a few years, the
Owners were operating 10 SAL stores across six
different states. (Id. at 9 32).

Things quickly went south. In March 2018, Plain-
tiffs informed SAL that they were facing expected losses
of $2,000 per week per store and over $1 million
annually in aggregate. (Id. at 9 122). These losses
were allegedly consistent with SAL’s business as a
whole, which Plaintiffs claim experienced a 94% drop
in EBITDA in less than three years. (Id. at § 119).
Various conflicts arose regarding operation of the
stores and financial arrangements between Plaintiffs
and SAL. (Id. at 9 139-143). By the end of 2018, the
Owners had closed all 10 stores. (Id. at 9 145). This
litigation soon followed. Instead of suing SAL,
however, Plaintiffs have targeted Onex Corporation
(“Onex”), a Canadian private equity firm which
purchased SAL from Supervalu, Inc. for approxim-
ately $1.365 billion in 2016. (Id. at § 54). Defendant
Onex Partners IV, LP (“OPIV”) is the private equity
platform through which Onex invested in SAL, and
Defendants Anthony Munk and Matthew Ross are
Onex executives. Plaintiffs bring claims under the



App.64a

Racketeer Influenced and Corrupt Organizations Act
(“RICO”) and for fraudulent inducement and negli-
gent misrepresentation, among others.

On March 6, 2020, Defendants sought to dismiss
this action primarily on the grounds that Plaintiffs’
contracts with SAL contain broad releases and non-
reliance clauses covering the Defendants. (Doc. 31).
After initial briefing, this Court converted the motion
to dismiss into a motion for summary judgment be-
cause the Court was required to consider contracts
and other documents found outside the complaint.
(Doc. 43). In supplemental briefing, Plaintiffs argued
that additional discovery pursuant to Fed. R. Civ. P.
56(d) was necessary before the Court ruled on Defend-
ants’ motion for summary judgment. (Doc. 47). This
Court agreed in part, and in a “spirit of liberality,”
found that “some limited discovery is necessary and
appropriate to rule” on the summary judgment motion.
(Doc. 58 at 2-3) (emphasis added). The Court noted
that Plaintiffs’ proposed discovery did “not appear to
be limited.” (Id. at 3). Eventually, after a status
conference with the Court held on March 26, 2021
(Doc. 64), the parties expressed that they had “reached
an agreement regarding the scope of limited discovery.”
(Doc. 68 at 2). The instant motion to compel suggests
that statement may have been premature, as Plaintiffs
seek an order compelling Defendants to produce (i) all
documents containing certain search term hits and (i1)
other categories of documents responsive to Plaintiffs’
April 19, 2021 request. (Doc. 73 at 8).

II. Analysis

Pursuant to Fed. R. Civ. P. 26(b)(1), parties may
obtain discovery “regarding any nonprivileged matter
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that is relevant to any party’s claim or defense and
proportional to the needs of the case, considering the
importance of the issues at stake in the action, the
amount in controversy, the parties’ relative access to
relevant information, the parties’ resources, the impor-
tance of the discovery in resolving the issues, and
whether the burden or expense of the proposed discovery
outweighs its likely benefit.” A district court has
considerable discretion in handling pretrial discovery.
Chavis Van & Storage of Myrtle Beach, Inc. v. United
Van Lines, LLC, 784 F.3d 1183, 1198 (8th Cir. 2015).

The procedural context of this motion to compel
1s important. Plaintiffs filed their complaint on Decem-
ber 13, 2019. On December 22, 2020, this Court
deferred ruling on Defendants’ motion for summary
judgment pursuant to Fed. R. Civ. P. 56(d) after
finding Plaintiffs were entitled to “limited discovery”
and accordingly ordered the parties to submit proposed
discovery plans. (Doc. 58 at 3). The Court proceeded to
set a discovery plan after determining that many of
Plaintiffs’ requests in its proposed plan were “not
necessary to assess the validity of the contractual
releases and other arguments relevant at this juncture,”
as “Rule 56(d) does not license a fishing expedition.”
(Doc. 61 at 3). Since that Order, Defendants have pro-
vided Plaintiffs 5,600 documents spanning 84,000
pages (Doc. 74 at 4) and agreed to produce Defendant
Matthew Ross for a deposition. (Doc. 72 at 2). Plaintiffs
themselves described this production as a “significant
volume,” (Doc. 70 at 2), and the Court accordingly
granted their request for an additional 90 days to
complete their review of the discovery. (Doc. 71). The
parties will prepare supplemental briefing on the still-
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pending motion for summary judgment once this
limited discovery has completed.

In their motion to compel, Plaintiffs argue that
Defendants have impermissibly redacted or declined
to produce certain “search term hits” where Defendants
have unilaterally determined that the document is
irrelevant or privileged. But Defendants have indicated
their willingness to “produce all family members” of
documents which include search term hits provided
they may exclude documents subject to privilege or
pertaining to Onex’s other investments. (Doc. 74 at 9
n.2). Defendants have produced thousands of key
documents, including any documents mentioning Plain-
tiffs or their stores and various materials reflecting Onex
and SAL’s corporate strategy. (Id. at 9). This strikes
the Court as an appropriate production, as Plaintiffs
cannot reasonably claim that materials concerning
completely unrelated Onex investments are relevant
at this stage of litigation. See Edwards v. Consol. Res.
Health Care Fund I.L.P., No. 8:16-CV-138, 2016 WL
7168042, at *4 (D. Neb. Dec. 8, 2016) (emphasis added)
(“While the Court will not allow a fishing expedition
into issues irrelevant to this lawsuit, the Rule 56(d)
motion will be granted in part to permit plaintiff to
conduct limited discovery.”).

Plaintiffs also appear to seek production of all
documents and materials falling within approximately
40 categories identified in an April 19, 2021 e-mail
from Plaintiffs’ counsel, sent one day after the parties
expressed they had reached an agreement regarding
the scope of discovery. (Doc. 73-5 at 4-6). Defendants
essentially respond that they have produced all relevant
documents and Plaintiffs are merely pursuing a
fishing expedition for categories of documents which
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are completely unrelated to the instant dispute. Many
of the categories of documents described in the April
19, 2021 request, such as “[alny references to
Intalytics” or “SMARTS” are quite obviously over-broad.
See Affiliated Foods Midwest Coop., Inc. v. SuperValu,
Inc., No. 8:16-CV-465, 2018 WL 6177074, at *3 (D.
Neb. Nov. 27, 2018) (citation omitted) (“Generally, a
discovery request without any temporal or other rea-
sonable limitation is objectionable on its face as overly
broad.”). It otherwise seems that Defendants have
produced the key documents necessary for Plaintiffs
to respond to the motion for summary judgment.
Plaintiffs’ claim that Defendants waived any objection
to discovery on these categories is without merit
considering the numerous correspondences in the
record demonstrating Defendants’ concerns with the
scope of Plaintiffs’ requests.

It is evident to this Court that Defendants made
a substantial production of documents sufficient to
allow Plaintiffs to address the relatively narrow
issues (primarily concerning questions of law, not
fact) posed by Defendants’ motion for summary judg-
ment. The Court emphasizes that this case has not
reached full merits discovery, as Defendants have
1dentified key, threshold matters of law (i.e., the con-
tractual releases and non-reliance provisions) in their
motion for summary judgment. Plaintiffs are entirely
capable of “present[ing] facts essential to justify [their]
opposition” on these issues. Fed. R. Civ. P. 56(d). To
the extent Plaintiffs believe that material facts
remain in dispute despite Defendants’ “significant”
(Doc. 70 at 2) production, they may address those
issues 1n the supplemental briefing. After careful
consideration, the Court will deny Plaintiffs’ motion to
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compel because Defendants have produced the limited
discovery contemplated by this Court’s Order and
Plaintiffs have “had adequate time for discovery.”
Iverson v. Johnson Gas Appliance Co., 172 F.3d 524,
530 (8th Cir. 1999) (citation omitted).

Accordingly,

IT IS HEREBY ORDERED that Plaintiffs’ Motion
to Compel (Doc. 73) is DENIED.

IT IS FURTHER ORDERED that the parties
shall file joint or separate proposed schedules for
supplemental briefing on Defendants’ motion for sum-
mary judgment within twenty-one (21) days of this
Order. The Court advises the parties to include all
relevant arguments in such supplemental briefing
and not rely on statements and arguments included in
prior filings.

Dated this 22nd day of October, 2021.

/s/ John A. Ross
United States District Judge




App.69a

ORDER, U.S. COURT OF APPEALS
FOR THE EIGHTH CIRCUIT DENYING
PETITION FOR REHEARING
(JUNE 11, 2024)

UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

SBFO OPERATOR NO. 3, LLC, ET AL.,
Appellants,

V.

ONEX CORPORATION, ET AL.,
Appellees.

No. 23-1786

Appeal from U.S. District Court for the Eastern
District of Missouri - St. Louis (4:19-cv-03271-JAR)

ORDER

The petition for rehearing en banc is denied. The
petition for rehearing by the panel is also denied.

Judge Gruender did not participate in the
consideration or decision of this matter.

Order Entered at the Direction of
the Court:

Acting Clerk, U.S. Court of Appeals,
Eighth Circuit.

/s/ Maureen W. Gornik
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ORDER, U.S. DISTRICT COURT,
EASTERN DISTRICT OF MISSOURI,
EASTERN DIVISION DENYING PLAINTIFFS
MOTION FOR RECONSIDERATION
(NOVEMBER 8, 2021)

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION

SBFO OPERATOR NO. 3, LLC, ET AL.,

Plaintiffs,

V.

ONEX CORPORATION, ET AL.,

Defendants.

Case No. 4:19-CV-03271-JAR
Before: John A. ROSS, United States District Judge.

ORDER

This matter is before the Court on Plaintiffs’ Motion
for Reconsideration of the Court’s Order Denying
Plaintiffs’ Motion to Compel Documents. (Doc. 77).
The parties have completed expedited briefing per this
Court’s Order. (Doc. 78). For the reasons discussed
below, the motion will be denied.
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I. Background

Defendants’ motion for summary judgment remains
pending before this Court. (Doc. 31). Plaintiffs previ-
ously argued that additional discovery pursuant to
Fed. R. Civ. P. 56(d) was necessary before the Court
ruled on the motion. (Doc. 47). This Court agreed in
part and set a discovery plan after determining in a
“spirit of liberality” that “some /imited discovery is
necessary and appropriate.” (Doc. 58 at 2-3; Doc. 61)
(emphasis added). On April 18, 2021, the parties
expressed to the Court that they had reached an
agreement concerning the scope of such limited
discovery. (Doc. 68). It appears that statement was
premature.

On September 27, 2021, Plaintiffs filed a motion
to compel “all documents that are both (1) search term
hits and (2) responsive to Plaintiffs’ April 19 document
requests.” (Doc. 73). After full briefing, this Court
denied Plaintiffs’ motion to compel because Defend-
ants appeared to have “produced the limited discovery
contemplated by this Court’s Order and Plaintiffs
have had adequate time for discovery.” (Doc. 76 at 5)
(citation omitted). Plaintiffs now seek reconsideration
of that decision on the grounds that (i) this Court
misinterpreted Plaintiffs’ narrow request and (ii)
Defendants misled the Court regarding the extent of
their production.

II. Analysis

Plaintiffs seek reconsideration pursuant to this
Court’s inherent powers and Fed. R. Civ. P. 60(b),
which provides that courts may relieve a party from a
final order for various reasons, including “mistake”
and “any other reason that justifies relief.” Generally,
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relief under Rule 60(b) is rare and merited “in only the
most exceptional cases.” Noah v. Bond Cold Storage,
408 F.3d 1043, 1045 (8th Cir. 2005) (citation omitted);
see also United States v. Young, 806 F.2d 805, 806
(8th Cir. 1986) (per curiam). Relief for “any other
reason that justifies relief” under Rule 60(b)(6) remains
an “extraordinary remedy” reserved for “exceptional
circumstances.” City of Duluth v. Fond du Lac Band
of Lake Superior Chippewa, 702 F.3d 1147, 1155 (8th
Cir. 2013) (citation omitted). Rule 60(b) “vests wide
discretion in courts.” Buck v. Davis, 137 S. Ct. 759,
777 (2017).

In its prior Order, the Court described Plaintiffs
as seeking “(i) all documents containing certain search
term hits and (i) other categories of documents
responsive to Plaintiffs’ April 19, 2021 request.” (Doc.
76 at 3). In this motion for reconsideration, Plaintiffs
clarify that they only seek those documents which are
both search terms hits and fall within the categories
1dentified in Plaintiffs’ counsel’s April 19, 2021 e-mail.
(Doc. 77 at 2). While the clarification is appreciated, it
does not change this Court’s analysis and certainly
does not establish exceptional circumstances warranting
reconsideration under Rule 60(b). The Court continues
to find that Defendants have made an “appropriate
production” considering the unique procedural posture
of this case, and Plaintiffs have ample material to
respond to the motion for summary judgment. (Doc.
76 at 4).

Despite the extensive briefing, the Court remains
somewhat unclear as to which documents Plaintiffs
allege Defendants have refused to produce. In briefing
on the motion to compel, Defendants expressed they
had “offered to produce all family members except for
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documents or portions of documents subject to a
privilege or other protection or that pertain to [Defend-
ant Onex Corporation’s] other investments.” (Doc. 74
at 9 n.2). Defendants now state that they accordingly
provided an additional 2,549 “family” documents to
Plaintiffs on October 25, 2021. (Doc. 79 at 4). But
Plaintiffs insist that if Defendants “[h]ad agreed to
produce all such documents, Plaintiffs would not have
brought their motion.” (Doc. 77 at 5). Evidently, there
1s some disconnect.

Plaintiffs have submitted a useful Venn diagram
(Doc. 77 at 2) alleging there is some category of relevant,
discoverable documents which remain unproduced,
are non-privileged, concern Onex Corporation’s invest-
ment in Save-A-Lot, and are related to the categories
mentioned in Plaintiffs’ April 19, 2021 e-mail. Based
on Defendants’ representations and the available
facts, however, there is simply no basis for this Court
to conclude that any such documents exist. See
Catholic Mut. Relief Soc’y of America v. Arrowood
Indem. Co., No. 17-CV-3141 (JRT/LIB), 2019 WL
4897189, at *2 (D. Minn. May 24, 2019) (citation
omitted) (“Motions to compel [ based merely on a
vague and generalized argument that a party believes
there ought to be additional responsive evidence are
ineffective. Furthermore, by representing that there
are no other responsive documents, the risk is on the
responding attorneys in the event their document
production responses are later shown by evidence . . . to
be false or incomplete.”).

Plaintiffs appear to contend that any search term
hit relating to the quite broad categories identified in
the April 19, 2021 e-mail must be relevant and
responsive, but that is not necessarily true. It is not
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fundamentally inappropriate, moreover, for Defendants
to perform a review of search term hits and remove
materials which are duplicative or completely irrel-
evant. See Yoakum v.

Genuine Parts Co., No. 19-718-CV-W-BP, 2021
WL 4228341, at *3 (W.D. Mo. Aug. 5, 2021) (emphasis
added) (ordering party to run search terms and
“deliver all relevant documents that the search returns”);
Bombpardier Recreational Prods., Inc. v. Arctic Cat,
Inc., No. 12-CV-2706 (MJD/LIB), 2014 WL 10714011,
at *14 (D. Minn. Dec. 5, 2014) (emphasis added) (“After
employing the agreed-upon search terms, Rule 26
obligates Arctic Cat to produce all relevant, discoverable
documents. . . . Arctic Cat withholds relevant discovery
at its own risk.”).

While the Court denies Plaintiffs’ motion for
reconsideration, it re-emphasizes two points. First,
this case has not reached full merits discovery, and
Defendants have identified key, threshold matters of
law in their motion for summary judgment. (Doc. 76
at 5). If it later becomes apparent that Defendants
withheld relevant discovery, Plaintiffs may seek appro-
priate sanctions. See Self'v. Equilon Enters., LLC, No.
4:00-CV-1903 TIA, 2007 WL 427964, at *3 (E.D. Mo.
Feb. 2, 2007) (affirming defendants’ production of only
relevant, responsive e-mails but offering to reconsider
ruling if plaintiffs located any “smoking gun”). Second,
Plaintiffs can address any alleged discovery defi-
ciencies in their supplemental briefing. Because
Plaintiffs have not established exceptional circum-
stances, the motion for reconsideration will be denied.



App.75a

Accordingly,

IT IS HEREBY ORDERED that Plaintiffs’ Motion
for Reconsideration of the Court’s

Order Denying Plaintiffs’ Motion to Compel Doc-
uments (Doc. 77) is DENIED.

Dated this 8th day of November, 2021.

/s/ John A. Ross
United States District Judge
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