


Copyright Act provides that a <court may . . . 
award a reasonable attorney9s fee to the prevailing 

= 17 U.S.C.
, this Court held that <a 

the merits in order to be a 8prevailing party9=
attorney9s but <de-

cline[d] to decide= whether <a defendant must obtain 
= 

 

<prevailing party=

 

9s
a <judgment that [a plaintiff] fi-

nally obtains= for purposes of Rule 68

 



 



 



I. The circuits are split on whether a 
defendant is a <prevailing party= 
when an action is dismissed 
without prejudice 12
A. Three circuits hold that preclusive 

effect is irrelevant to a defendant9s 
prevailing party status 13

B. Seven circuits employ a <risk of 
refiling= test and require 
preclusive effect for a defendant to 
be deemed prevailing 17

II. The <risk of refiling= test is 
atextual, ahistorical, and incorrect 22

III. The circuits are also divided on 
whether a Rule 41(a)(2) judgment 
has judicial imprimatur 25

IV. The questions presented are 
important and recurring issues on 
which both plaintiffs and 
defendants need guidance 26



A. Fee- and cost-shifting statutes are 
many, and cases often end without 
a preclusive judgment 26

B. Whether a Rule 68 offer is 
enforceable after a voluntary 
dismissal is an important, logically 
related question to <prevailing 
party= status 28

V. This case is a clean vehicle to 
address what both CRST and Delta 
Air Lines did not while potentially 
complimenting a decision in Lackey 
v. Stinnie 29
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9 motion for 
torney9s fees

4

the plaintiff9s 

and lost at the same time: They could not be the <pre-
vailing party= for purposes of §§

judgment was < = to the plaintiff (defend-

a defendant to be a <prevailing party = The circuits 

<the majority rule [is] that defendants 
can be 8prevailing parties9 when a plaintiff voluntarily 
dismisses his action without prejudice=

fter this Court9s deci-

clude attorney9s fees in copyright actions. 



Virginia Dep’t of Health & Hum. Res.

copyright defendant prevails upon the plaintiff9s vol-

<clearly irreconcilable with =).
, a majority of circuits now employ a <risk of 

refiling= test in which a defendant is nonprevailing 
whenever it remains <at risk= of a second suit. 

<original understanding of when [d]efendants prevail 
developments=

<risk of refiling= test is 



Court9s decision this term in 
, because plaintiffs9 and defendants9 ob-

Eleventh Circuit9s opinion 

9
motion for attorney9s fees is unreported but is availa-



able attorney9s fee to the 

4
award reasonable attorney9s fees to the 

 



photograph on Trends Realty9s website was a scam. 

(<Affordable Aerial=) 

(<CMI=) removal
Affordable Aerial9s 

Trends Realty9s

4
4

the Act9s 

after Affordable Aerial9s principle made false 
statements in its opposition to the defendants9 sum-

graph appearing on the accused9s website

, including attorney9s fees



(<I admit 
that the [subject image] didn9t have the CMI=), 

9s 

Affordable Aerial9s 

attorney9s fees

4

4

ers9 dispositive arguments <novel legal theories= that 
did not think was <worth the continued effort= to address

Affordable Aerial9s decision to abandon its case 

ble Aerial9s

fordable Aerial9

Affordable Aerial9s motion was calcu-

the defendants9 
attorney9s fees. 



lishing the defendants9 

 

delsayed and Trends Realty moved for their attorney9s 

trict court9s 

defendants9 

<
ourt9s Order Granting Plaintiff9s 

Motion to Voluntarily Dismiss=
<[r]econsideration is not warranted.=

the difference between a judge9s equitable 



 ’

able Aerial9s CMI removal claim by its own admission 

<judicial =

had <obtained= that judgment for pur-

tioners9 attorney9s fees

4

4 < =

It reasoned that the <dismissal does not prevent AAP 
from refiling its claims,= App. 

<
cured no affirmative relief= and reasoned

was <adverse= to 
(<an adverse judgment 



the plaintiff does not trigger Rule 68=)

<obtained= th
the <favorability= language from 

a <judgment 
against the plaintiff= under Rule 68, App. 

did not receive a <judgment reject-
ing the [plaintiff9s] claim= under 

4

<risk of refiling= test

a < ing party=

Court9s prevailing plaintiff jurisprudence.

(<the pre 8general rule . . . [
defendant is regarded as having prevailed9 when a 

consideration=). 

: where the suit9s end does not 



scribe to this <risk of refiling= test. Conversely, three 
circuits focus on the suit9s outcome to the defendant 

<to decide whether a nonmerits judg-

to prevail.=
App9x 74
and circuit <courts that have addressed whether a par-

ing party status have disagreed.= 

vironment, the Fourth Circuit <decline[d] to deter-
mine whether [the defendant] was a prevailing party= 

observed that <courts 

on= whether <
dismissals confer prevailing party status.=

calls out for this Court9s authoritative voice.
The <risk of refiling= rule is wrong because it fails 

to appreciate how a defendant9s objectives in litigation 
differs from a plaintiff9s. It is not grounded in either 



<prevailing party= 

(<it is unclear, based on the authority cited by both 

ing the Court9s dismissal of Plaintiff9s claims without 
prejudice=).

4
4

<prevailing party= for opposite sides of a lawsuit

<prevailing party=

purely legal question of a defendant9s prevailing 
<the first part of the fee

quiry.= 

 



 
a < =

After this Court9s decision in 

defendant9s

fendant remains <at risk= of being sued again. 
<risk of refiling= test where a 

defendant cannot be the <prevailing party= 

of the parties9 

<risk of re-
filing= test, holding that a defendant cannot prevail if 

because, so it reasons, the district court9s <order of dis-

claims.= App. 8a (rel

has held directly to the contrary: <a defendant is a pre-
vailing party= when <the plaintiff dismisses its case 

or without prejudice.= 



 
irrelevant to a defendant’s pre-

the plaintiff9s action 

(a plaintiff may <abandon the action= and 
<submit to a nonsuit= if <the plaintiff feared that the 
verdict would be rendered against him,= in which case 
judgment would then <be given for the defendant= 
even though <the judgment would not preclude the 

tiff from bringing a new action=).

the Tenth Circuit9s en banc 
a defendant9s post

costs as the <prevailing party= under Rule 54(d)

that was critical of it: <With all due respect to the 

[its] distinction= because a <dismissal with prejudice 

than a dismissal without prejudice.= 



is the <prevailing party= a plaintiff9s action 
<

=

9s

. <
qualifies as a 8pre-

vailing party9 under Rule 54(d)(1) as a result of the 
dismissal of the action.= 
834 F. App9x 444, 446 (10th Cir. 2020)

that <we 

= 
is to the word < = in 

, noting it <did not involve a defendant.= 
that <even before 

party status.= 

Similar to the Tenth Circuit9s focus on the outcome 

courts to <analyze the results obtained by the petition-
ing party.= 

<the 



majority rule is that defendants can be 8prevailing 
parties9 when a plaintiff voluntarily dismisses his ac-
tion without prejudice=

9
(< 8

9 9
=).

Two of this Court9s former justices, while 

party upon a dismissal of the plaintiff9s action based 

dismissal was <not preclusive of 
a second action elsewhere.= 

<ordered the 

venue had been laid in the wrong district.= 

plaintiff9s <suit stands dismissed=

awarding fees to defendants who <obtain[ed] dismissal 
= , and <aligned [the D.C. 

under the copyright act provision for attorney9s fees =



<is 

trial on the merits.= 
found that where <a defendant has been put to the ex-

plaintiff then voluntarily dismisses,= then the <party 

tion.= 
ond Circuit9s 

<clearly irreconcilable with 
= and adopted the <risk of refiling= test.

vailed upon a plaintiff9s voluntary dismissal
(plaintiff9s voluntary dismissal was en-

tered <in favor of defendant= and affirm defendant9s 

<in effect made the defendants the pre-
vailing parties on that issue=



<applies 
8prevailing defendant9 cases =

not <immunize a defendant from 
= 

< =

 <
= test

subscribed to a <risk of 
refiling= test in which 

<poses 
8no legal bar precluding= the plaintiff from <

= action.



<What matters= according to 
<is that the [ have not obtained a 8final 
judgment reject[ing] the [plaintiff9s] claim =
cause the proceedings are <a nullity= which <leaves the 
parties as if the action had never been brought,= 
the plaintiff9s claim <remains unadjudicated,=

< risk= disqualification into 
<prevailing party= for a defendant.

that <courts operating af-
have taken differing positions on= whe

tiff9s claims would be heard in an arbitral forum

withstanding the <with prejudice= aspect of the dis-
trict court9s that the plaintiff9s 

<extinguished= for 

<rule that categorically forecloses the 

could seriously threaten= the purpose of fee
shifting statutes by allowing a plaintiff to <be able to 

fendant9s protection= provided by such laws



to the defendant9s status. 

<the litigation is just postponed with the pos-

a new arena=
and instead looked to this Court9s prevailing 

<risk of refiling= test. 

because the voluntary dismissal did <not decide the 
case on the merits= and the <
risk=

Better Env’t v. Steel Co.
reasoning that some defensive victories <merely pro-

] litigation= and if the <dispute will continue 

prevail=) (citing 

<risk of refil-
ing= test. 

dismissal <without prejudice does not preclude the 
[plaintiff] from refiling an action=) It <see[s] no basis 
in the text= of the fee statute (



to say that a forfeiture <claimant, even if analogous to 

= 

<[w]here an action is dismissed without preju-
dice, there is no 8prevailing party;9= it is <pure specula-
tion= <which party would have 
tion continued.= SnugglyCat, Inc. v. Opfer Commc’ns, 

defendant <is the pre-

tion.=
was <clearly irreconcila-

=
plaintiffs <remained free to refile their copyright 

=
altered its adherence to the <risk 

of refiling= 
9

defendant9s 



, because <regardless of 

8the risk of re
9=

the <risk of refiling= test. 

the <without prejudice= aspect 
of the district court9s judgment, calling it a <problem= 

stating that < 8
9

.= 
4 4

a <8without prejudice9 la-

case= because, so it said, the <practical= effect of the 

tiff9s claims. 
noted that <some of 

vailing party status= but took <no position= on 
<whether 
missals should confer prevailing party status.= 

the Eleventh Circuit9s 
< =



< type=
4

9

4

4
<risk of refiling=

this Court9s authoritative clarity
 <risk of refiling= test 

The <risk of refiling= test is 

plaintiff9s voluntary 
(a <judgment for the de-

fendant= occurs <[w]hen the plaintiff agrees to or 

udice=)
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<recurrent theme among= courts 
9 

is <not based on a plain reading of the text=). 

: the <action.= 17

The <risk of refiling= rule also undermines the 
505 the Copyright Act by <block-

ing a whole category of defendants= at <the first part 
shifting inquiry.= 

fendants from <advanc[ing] a variety of meritorious 
copyright defenses,= 

The 1909 Act9s fees provision is nearly identical to the cur-



second step, to evade scrutiny of <the totality of cir-
cumstances in a case,= including <frivolousness, moti-
vation, [and] objective unreasonableness,= 

The <risk of refiling= test also works 

<
=). he Eleventh Circuit9s 

sive effect of the district court9s judgment

ity9s <mi of reasons= <confusing=)

<immunize= a defendant from being forced to de-

9

is never truly free from a <risk= 

(<[t]h
8

vailing party9 was cemented in 2001, in =); 

majority9s 



The <risk of refiling= 
So too is the Eleventh Circuit9s conclusion 

that a plaintiff9s request for a judgment is not one that 
it <obtains= under Rule 68

 

<judicial imprimatur.= 

Affordable Aerial to pay the defendants9 costs carried 

Face on Web, LLC v. Cremation Soc’y of Ill., Inc.
(reversing district court9s de-

nial of copyright defendant9s attorney9s fees after 

While a <material alteration= of the relation-
<judicial imprimatur= 



because they <come to court with different objectives,= 

86 (<defendants do not require a 8judicial 
imprimatur9 to achieve their goal=)

 

 

hundred or more statutes provide for the <pre-
vailing party= to be awarded fees. 

jured Person’s Access to Justice
<

9 =

<reasonable=4

(<our case law construing what is a 8reasonable9 
fee applies uniformly to all of= the <many other federal 

shifting statutes= with similar language)

<affects 



9
.= 

<prevailing party= 

<Numerous statutes overlap with Rule 
54(d)(1).=

-

where costs or attorney9s fees may accrue to the <pre-
vailing party= upon termination of the suit

9 status



plaintiffs9 

question of < ho won?= 

 

<prevailing party= status

hether a plaintiff9s voluntary dismissal is a 
<judgment that the offeree finally obtains= 

clude attorney9s fees)

the Eleventh Circuit9s 

tender <which led to Rule 68,= 

itself, requiring only that the plaintiff <obtain= the 

the majority9s 

that < 8 9
.=



ity9s 9
the <favorability= of a judgment <is 

= where <
the judgment.=

surely has <obtained= such a judgment

<the plaintiff has acquired that which he 
sought=

 

The Eleventh Circuit9s judgment crisply framed 

<fact sensitive= issue 

two related defendants. All of Affordable Aerial9s 



a clean vehicle to clarify when a plaintiff <ob-
tains= a <judgment= for purposes of Rule 68

(<a party=) 

tion for the <different objectives= of the various types 

. Notably, the First Circuit9s 

Given the lower courts9 

fluence this Court9s decisions have had on state com-
9s 

 




