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QUESTIONS PRESENTED

1. 	 State courts of last resort are intractably divided 
over the admissibility of Child Sexual Abuse 
Accommodation Syndrome (CSA AS).  Should 
certiorari be granted to clarify that CSAAS is 
irrelevant, unreliable, and inflammatory, thereby 
violating due process and fair trial rights under the 
Fifth and Fourteenth Amendments?

2. 	 Should certiorari be granted to address the critical 
question of whether a 112-year sentence for a first-
time sex offender, whose actions involved minimal 
lewd conduct with minimal force against a single 
victim, constitutes cruel and unusual punishment 
under the Eighth Amendment?
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PARTIES TO THE PROCEEDING IN THIS COURT

TIM MAKOTO NUKIDA, Petitioner

STATE OF CALIFORNIA, Respondent
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PRIOR PROCEEDINGS RELATED TO THIS CASE

People v. Tim Makota Nukida, Santa Cruz County 
Superior Court, No. 20CR03181.

People v. Tim Makota Nukida , California Court 
of Appeal, Sixth Appellate District, No. H050513.  
Judgment affirmed March 29, 2024. 

People v. Tim Makota Nukida, California Supreme 
Court, No. S28485.  Petition for review denied June 12, 
2024.
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IN THE SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner TIM MAKOTO NUKIDA (hereinafter 
“Nukida” ), through his counsel of record, Mark Goldrosen, 
respectfully prays that a writ of certiorari issue to review 
the judgment below.

OPINIONS BELOW

The decision of the Court of Appeal of the State of 
California, Sixth Appellate District, is reported at 2024 
WL 1341036 (March 29, 2024), and is attached as Appendix 
A. On June 12, 2024, the California Supreme Court denied 
Nukida’s petition for review. That order is attached as 
Appendix C.

STATEMENT OF JURISDICTION

The California Supreme Court entered an order 
denying Nukida’s petition for review on June 12, 2024. 
The jurisdiction of this Court is invoked under 28 U.S.C. 
section 1257(a).

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED

The Fifth Amendment to the United States 
Constitution states in relevant part:

No person shall be deprived of life, liberty, or 
property, without due process of law.
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The Eighth Amendment to the United States 
Constitution provides:

Excessive bail shall not be required, nor 
excessive fines imposed, nor cruel and unusual 
punishments inflicted.

The Fourteenth Amendment to the United States 
Constitution provides:

No state .  .  . shall deprive any person of life, 
liberty, or property, without due process of law; 
nor deny to any person within its jurisdiction 
the equal protection of the laws.

STATEMENT OF THE CASE

On November 30, 2020, Nukida was charged in a 
19-count information with committing lewd acts against 
his minor step-daughter, Jane Doe, over the course of 
several years. 1 Clerk’s Transcript (CT) 25. Counts 1, 2, 6, 
7, 17, and 18 charged lewd acts upon a child in violation of 
California Penal Code section 288, subdivision (a). Counts 
3 to 5 and 8 to 16 charged forcible lewd acts upon a child in 
violation of California Penal Code section 288, subdivision 
(b)(1). Count 19 charged lewd act with a 14 or 15 year old 
child, at least ten years younger than the defendant, in 
violation of California Penal Code section 288, subdivision 
(c)(1). 1 CT 25–35, 242–252.

Jury trial commenced on August 25, 2022. 1 CT 111. 
Nukida’s motion to exclude expert testimony regarding 
Child Sexual Abuse Accommodation Syndrome (CSAAS) 
on federal due process grounds was denied. 1 CT 112–124; 
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1 Reporter’s Transcript (RT) 5–6 (Appendix B). Dr. 
Anthony Urquiza, a licensed psychologist, testified as an 
expert on CSAAS. 5 RT 1021.

According to Dr. Urquiza, CSAAS addresses common 
misperceptions regarding the characteristics of child 
victims of sexual abuse. These victims are typically abused 
by persons they know and have regular contact with. They 
do not immediately disclose their abuse right away or 
attempt to prevent reoccurrences. Finally, child victims 
of sexual abuse are not readily identifiable because they 
do not appear to be distressed. 5 RT 1029. Dr. Urquiza 
thought it was possible that a delayed disclosure by a 
person claiming to have been sexually abused could 
be false, but he himself had never encountered such a 
situation. 5 RT 1076.

The jury began deliberating on September 13, 2022. 1 
CT 253. The next day Nukida was convicted on all counts. 
1 CT 254–256. On October 19, 2022, Nukida was sentenced 
to 112 years, eight months. 1 CT 363–369.

HOW THE FEDERAL  
QUESTIONS WERE PRESENTED

Prior to trial, Nukida’s counsel moved to exclude 
CSAAS expert testimony, arguing that admission of such 
evidence would deny Nukida “a fair trial and due process 
of law under the U.S. Constitution, the Fifth Amendment.” 
1 CT 119. On direct appeal, counsel for Nukida again 
argued that the admission of irrelevant, unreliable, and 
inflammatory testimony regarding CSAAS violated 
Nukida’s Fifth and Fourteenth Amendment rights to a fair 
trial and due process, requiring reversal of his convictions. 
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Appellant’s Opening Brief (AOB) at 52-57. Counsel cited 
to Lisenba v. California, 314 U.S. 219, 236 (1941) and 
Estelle v. McGuire, 502 U.S. 62, 69-70 (1991). AOB at 52. 
The California Court of Appeal rejected Nukida’s due 
process claim. Appendix A at 24–25. After the judgement 
was affirmed, counsel for Nukida timely filed a petition for 
review in the California Supreme Court. Again, counsel 
argued that the admission of CSAAS violated Nukida’s 
federal due process rights. Pet. for Review at 37-38. The 
California Supreme Court denied the petition for review. 
Appendix C.

Nukida’s counsel also argued on direct appeal that 
a 112-year sentence was grossly disproportionate to 
both the crime itself and Nukida’s individual culpability 
and thus violated the Eighth Amendment of the United 
States Constitution. AOB at 72. The Court of Appeal 
disagreed, finding Nukida’s sentence did not constitute 
cruel and unusual punishment. Appendix A at 33–34. 
The California Supreme Court denied Nukida’s petition 
for review, which raised the same issue. Pet. for Review 
at 48–49; Appendix C.

REASONS FOR GRANTING THE PETITION

Rule 10(b) of the Rules of the Supreme Court identifies 
the following as a compelling reason why this Court may 
choose to review a decision of a state court of last resort 
on certiorari:

a state court of last resort has decided an 
important federal question in a way that 
conflicts with the decision of another state 
court of last resort or of a United States court 
of appeals.
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Nukida submits here that the State Court decided an 
important federal question surrounding the admissibility 
of irrelevant, inf lammatory, and unreliable CSAAS 
testimony under the Fifth and Fourteenth Amendments of 
the United States Constitution. The state court’s decision, 
that CSAAS is relevant and admissible, conflicts with the 
decisions of courts of last resort throughout the country. 
Therefore, review is warranted. 

Separately, Rule 10(c) of the Rules of the Supreme 
Court identifies the following as a compelling reason why 
this Court may choose to review a decision of a state court 
of last resort on certiorari:

a state court or a United States court of appeals 
has decided an important question of federal 
law that has not been, but should be, settled by 
this Court, or has decided an important federal 
question in a way that conflicts with relevant 
decisions of this Court.

Nukida submits here that the state court decided an 
important question of federal law, that has not been, but 
should be, settled by this Court. Nukida’s case presents an 
ideal vehicle to address whether a 112-year sentence for 
a first-time sex offender, whose actions involved minimal 
lewd conduct with minimal force against a single victim, 
constitutes cruel and unusual punishment under the 
Eighth Amendment.
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I.	 STATE COURTS OF LAST RESORT ARE 
I N T R AC TA BLY  DI V I DE D  OV E R  T H E 
ADMISSIBILITY OF CHILD SEXUAL ABUSE 
ACCOMMODATION SYNDROME (CSAAS), 
WHICH THE STATE COURT IMPROPERLY 
SANCTIONED IN THIS CASE UNDER ESTELLE 
V. MCGUIRE, THUS A DEFINITIVE RULING 
FROM THIS COURT IS URGENTLY NEEDED.

The Due Process Clauses of the Fifth and Fourteenth 
Amendments guarantees the fundamental elements of 
fairness in a criminal trial. See, e.g., Tumey v. State of 
Ohio, 273 U.S. 510, 523 (1927); Gideon v. Wainwright, 
372 U.S. 335, 339 (1963). A failure to observe the 
fundamental fairness that is essential to the very concept 
of justice constitutes a violation of due process. Lisenba 
v. California, supra, 314 U.S. 19, 236. The admission of 
evidence that is so prejudicial as to render the defendant’s 
trial fundamentally unfair violates the Fourteenth 
Amendment. Estelle v. McGuire, supra, 502 U.S. 62, 70; 
Spencer v. Texas 385 U.S. 554, 562–564 (1967).

Here, over objection, the trial court allowed Dr. 
Urquiza to testify as an expert on CSAAS. Dr. Urquiza 
testified about the behavioral characteristics that 
sexually-abused children exhibit—almost all of which the 
prosecutor argued were present in the crimes charged 
against Nukida. 5 RT 1029–1057. This expert testimony 
was admitted for the sole purpose of dispelling common 
myths and misconceptions people allegedly have about 
the manner in which molestation victims act, but such 
misconceptions are no longer prevalent in society and were 
not present in the jurors in this case. The testimony was 
therefore irrelevant, and inadmissible.
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Furthermore, even assuming that the common 
characteristics of children who have been sexually 
abused is properly the subject of expert testimony, the 
prosecution failed to establish that Dr. Urquiza’s opinions 
had been found reliable by the scientific community. 
The inadmissible expert testimony was used to unfairly 
corroborate and bolster Jane Doe’s allegations against 
Nukida. It was also highly prejudicial because expert 
testimony is “likely to carry special weight with the jury.” 
Jinro America Inc. v. Secure Investments Inc., 266 F.3d 
993, 1004 (9th Cir. 2001). Nukida was thus deprived of his 
Fifth and Fourteenth Amendment rights to a fair trial 
and due process.

The California Court of Appeal found the admission 
of CSAAS did not violate Nukida’s federal due process 
rights by relying on People v. Patino (1994) 26 Cal.App.4th 
1737, 1744–45 which erroneously analogized CSAAS to 
battered child syndrome evidence—found not to violate 
due process under the Fourteenth Amendment in Estelle 
v. McGuire, supra, 502 U.S. 62, 69–70. See Appendix A 
at 24-25. McGuire held that the admission of “relevant” 
expert testimony does not violate due process. McGuire, at 
70. In that case, the Court determined that battered child 
syndrome testimony was relevant, which logically follows 
given it is an “accepted medical diagnosis,” grounded in 
the scientific observation of physical injuries to children. 
See People v. Jackson (1971) 18 Cal.App.3d 504, 507.

CSAAS, on the other hand, is not relevant because 
the misconceptions that CSAAS testimony has been 
upheld to refute no longer exist. The jury is more than 
capable of hearing testimony from victims and judging 
their credibility without the aid of expert testimony. That 
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many sexual assault victims delay reporting, downplay 
the abuse, recant the abuse, and have reoccurring contact 
with their perpetrators is generally known by the public. 
It would be the rare juror who would not understand these 
concepts, especially when, as here, Jane Doe provided 
understandable explanations for her delayed disclosure.

That the public no longer holds the misconceptions 
CSA AS testimony purports to address has been 
recognized by commentators and cases in other states. 
See, e.g., Cara Gitlin (2008), Expert Testimony on Child 
Sexual Abuse Accommodation Syndrome: How Proper 
Screening Should Severely Limit Its Admission, 26 
Quinnipiac L. Rev. 497, 525 (“There is debate over whether 
jurors hold such misconceptions about sexual abuse 
victims; courts do not agree on whether knowledge about 
how a child sexual abuse victim might respond is within 
the common understanding of a jury.”); Kamala London, 
Maggie Bruck, Stephen J. Ceci, and Daniel W. Shurman, 
Disclosure of Child Abuse: What Does Research Tell Us 
About the Ways That Children Tell (2005), Vol. 11, No. 1, 
Psychology, Public Policy, and Law 194, 220 (“However, 
the probative value of expert testimony on delayed 
disclosure, whether for evidentiary or rehabilitative 
reasons is undetermined; some evidence suggests that 
knowledge about delay of disclosure is within the ken of 
the jury, perhaps obviating the need for expert evidence 
on the issue of delay.”) Indeed, the Disclosure of Child 
Abuse article cited a study “suggesting that laypeople 
tend to believe that delayed disclosure is common” among 
molested children. Ibid.

As early as 1992, the Pennsylvania Supreme Court 
recognized that the reasons why sexually abused children 
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may not immediately come forward to report abuse “are 
easily understood by lay people and do not require expert 
analysis.” Commonwealth v. Dunkle (1992) 529 Pa. 168, 
181–182 [602 A.2d 830, 836].

It is understood why sexually abused children 
do not always come forward immediately after 
the abuse: They are afraid or embarrassed; they 
are convinced by the abuser not to tell anyone; 
they attempt to tell someone who does not want 
to listen; or they do not even know enough to 
tell someone what has happened. In the case 
sub judice, the expert testified that a “[m]ajor 
reason would be any threats that were made 
to the child.” Also, she stated that “[t]hey also 
could not disclose for fear of embarrassment, 
for fear they are damaged in some way, they are 
not a perfect person.” “[T]hey do not disclose 
out of fear of loss that they may have to leave 
the home, that someone within the home may 
have to leave them. . . . ” All of these reasons 
are easily understood by lay people and do not 
require expert analysis.

Ibid., italics added.

Dunkle further concluded that expert testimony 
is also unnecessary to explain why molested children 
sometimes omit or cannot recall details. Like, delayed 
disclosure, these characteristics are within the common 
knowledge of jurors. Dunkle, supra, 529 Pa. at 183–184 
[602 A.2d at 838].
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Additionally, in State v. J.L.G. (2018) 234 N.J. 265, 305 
[190 A.3d 442, 465–466], the New Jersey Supreme Court 
rejected the blanket admissibility of expert testimony 
regarding the delayed disclosure of child molestation. The 
court explained that whether a victim’s delayed disclosure 
is beyond the ken of the average juror will depend on the 
facts of the case. If the child witness offers “sound reasons 
for the delay,” the jury will “not need[ ] help from an expert 
to understand and evaluate [the] testimony.” Ibid.

CSAAS expert testimony also violates due process 
because it is unreliable. It has been largely debunked in 
the scientific community. Dunkle also criticized CSAAS 
because its conclusions are as true for sexually abused 
children as for those who had not been sexually abused. 
Dunkle, supra, 529 Pa. at 173–177 [602 A.2d at 832–834] 
(“it is clear that the testimony about the uniformity of 
behaviors exhibited by sexually abused children is not 
‘sufficiently established to have gained general acceptance 
in the particular field in which it belongs’”), quoting 
Commonwealth v. Nazarovitch (1981) 496 Pa. 97, 101 [436 
A.2d 170, 172]. Courts in Kentucky and Florida have held 
the same. See Sanderson v. Commonwealth (Ky. 2009) 
291 S.W.3d 610, 614; Newkirk v. Commonwealth (Ky. 1996) 
937 S.W.2d 690, 693–694 (“this Court has not accepted 
the view that the CSAAS or any of its components has 
attained general acceptance in the scientific community”); 
King v. Commonwealth (Ky. 2015) 472 S.W.3d 523, 528 
(“What is clear is that the validity of the CSAAS theory 
is not readily self-evident.”); Hadden v. State (Fla. 1997) 
690 So.2d 573, 577 (“syndrome testimony in child abuse 
prosecutions must be subjected to a Frye test and that 
such evidence has not to date been found to be generally 
accepted in the relevant scientific community”).
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Moreover, CSAAS’s scientific validity is subject to 
ongoing debate in the relevant literature. See Review of 
the Contemporary Literature on how Children Report 
Sexual Abuse to Others: Findings, Methodological 
Issues, and Implications for Forensic Interviewers 
(2008) Memory 16 (1), 29-47; and Disclosure of Child Sex 
Abuse: What Does the Research Tell Us About the Ways 
Children Tell? (2005), Psychology, Public Policy, and Law, 
Vol. 11, No. 1, 194–226. In Problems With Child Abuse 
Accommodation Syndrome, a 2012 article published in the 
Scientific Review of Mental Health Practice, the authors 
list numerous flaws in the CSAAS and conclude that it 
“should be considered as an exemplar of junk science, not 
to be used in any context, particularly in legal settings, 
where impactful decisions are being made.” O’Donohue, 
W. & Benuto, L., Problems with Child Sexual Abuse 
Accommodation Syndrome (2012), The Scientific Review 
of Mental Health Practice: Objective Investigations 
of Controversial and Unorthodox Claims in Clinical 
Psychology, Psychiatry, and Social Work, 9(1), 20–28.

Consistent with these articles, the New Jersey 
Supreme Court recently explained in State v. J.L.G., 
supra, 234 N.J. at 292 [190 A.3d at 458] that “[b]ased on 
the record, it does not appear that CSAAS’s five-category 
theory has been tested and empirically validated as a 
whole.” The only stage of CSAAS that J.L.G. found to be 
generally accepted among the scientific community was 
delayed disclosure by molested children. 234 N.J. at 294 
[190 A.3d at 459]. However, as explained above, expert 
testimony regarding delayed disclosure was nonetheless 
held to be inadmissible unless the case facts established 
that the victim’s delayed disclosure was beyond the ken 
of the average juror. 234 N.J. at 305 [190 A.3d at 465].
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Here, the prosecution failed to introduce any evidence 
that CSAAS has scientific validity. In addition, Jane Doe 
was able to articulate plausible reasons for why she did 
not immediately report her allegations regarding Nukida. 
She said she felt shame and guilt and did not know what 
was going on. She was also afraid that reporting Nukida 
would cause him to stop financial support of the family. 
3 RT 549–550. The jury was fully capable of assessing 
Jane Doe’s testimony without the help of expert testimony 
based on questionable scientific foundation.

The state court therefore improperly decided 
an important question of federal law concerning the 
admission irrelevant, unreliable and inf lammatory 
CSAAS testimony. Because the state court’s decision 
conflicts with the decisions of other state courts of last 
resort, Nukida urges this Court to intervene, resolve 
the existing conflict among state courts, and definitively 
declare CSAAS testimony inadmissible under the Fifth 
and Fourteenth Amendments.

II.	 THIS COURT SHOULD GRANT CERTIORARI 
TO ADDRESS THE CRITICAL QUESTION 
OF WHETHER A 112-YEAR SENTENCE FOR 
A FIRST-TIME SEX OFFENDER, WHOSE 
ACTIONS I N VOLV ED MI N IM A L LEW D 
CONDUCT WITH MINIMAL FORCE AGAINST 
A SINGLE VICTIM, CONSTITUTES CRUEL AND 
UNUSUAL PUNISHMENT UNDER THE EIGHTH 
AMENDMENT.

The Eighth Amendment to the United States 
Constitution provides that “Excessive bail shall not be 
required, nor excessive fines imposed, nor cruel and 
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unusual punishment inflicted.” A sentence that is grossly 
disproportionate to the crime violates this constitutional 
prohibition. Harmelin v. Michigan, 501 U.S. 957, 996–997 
(1991); Solem v. Helm, 463 U.S. 277, 288 (1983) (Solem). The 
Fourteenth Amendment makes the Eighth Amendment 
applicable to the states. Ewing v. California, 538 U.S. 11, 
20 (2003); Robinson v. California, 370 U.S. 660, 667 (1962).

“By protecting even those convicted of heinous 
crimes, the Eighth Amendment reaffirms the duty of 
the government to respect the dignity of all persons.” 
Roper v. Simmons, 543 U.S. 551, 560 (2005) (Roper). 
Consistent with this basic understanding, Roper endorsed 
the Court’s earlier teachings that a punishment is “cruel 
and unusual” for Eighth Amendment purposes if there is 
a general societal consensus against its imposition or if 
it affronts the basic concept of human dignity at the core 
of the Amendment because it is disproportionate to the 
moral culpability of the offender. Trop v. Dulles, 356 U.S. 
86, 100-101 (1958) (plurality opinion).

While it is the Legislature’s role in the first instance to 
define crimes and prescribe punishment, the Legislature’s 
authority is circumscribed by the constitutional prohibition 
against cruel and unusual punishment. See Solem, supra, 
463 U.S. at 290. The proportionality concept embodied in 
the Eighth Amendment primarily applies to sentences of 
death, but the Eighth Amendment does contain a “narrow 
proportionality principle” that applies to noncapital 
sentences. Ewing v. California, supra, 538 U.S. at 20, 
quoting Harmelin v. Michigan, supra, 501 U.S. at 996–
997; Lockyer v. Andrade,538 U.S. 63, 72 (2003). The issue 
is whether the sentence is “grossly disproportionate” to 
the crime. Harmelin v. Michigan, supra, 501 U.S. at 1001 
(Kennedy, J., concurring).
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In applying the proportionality principle to noncapital 
sentences, courts are guided by objective criteria, 
including “(i) the gravity of the offense and the harshness 
of the penalty; (ii) the sentences imposed on other criminals 
in the same jurisdiction; and (iii) the sentences imposed 
for commission of the same crime in other jurisdictions.” 
Solem, supra, 463 U.S., at 292. State legislative policies 
directed at curtailing criminal recidivism is an important 
consideration and entitled to deference in weighing the 
“gravity of the offense.” See Rummel v. Estelle, 445 U.S. 
263, 276 (1980); see also Solem, supra, 463 U.S. at 290.

Even so, the deference paid to state recidivism policies 
in Eighth Amendment cases is not unlimited. Under 
“exceedingly rare” and “extreme case[s],” sentences 
validly imposed under state statutes reflecting the state’s 
policy regarding recidivism may still violate the Eighth 
Amendment. Lockyer v. Andrade, supra, 538 U.S. at 73; 
Ewing v. California, supra, 538 U.S. at 23; Harmelin 
v. Michigan, supra, 501 U.S. at 1001 (Kennedy, J., 
concurring). This is particularly true where the sentence 
has no counterpart in the same and other jurisdictions. 
Solem v. Helm, supra, 463 U.S. at 292.

In Solem, the United States Supreme Court invalidated 
a South Dakota court’s sentence of life without parole for 
a seven-time convicted felon whose prior convictions had 
all been for non-violent offenses and whose most recent 
offense was passing a bad check of less than one hundred 
dollars. The Court noted that the defendant had received 
“the penultimate sentence” for a relatively minor crime, 
and specifically rejected the state’s contention that the 
length of a prison sentence was not reviewable under 
the Eighth Amendment. The Court held “as a matter of 
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principle that a criminal sentence must be proportionate 
to the crime for which the defendant has been convicted.” 
Solem, supra, 463 U.S. at 282.

In Harmelin v. Michigan, supra, 501 U.S. 957, 
Justice Scalia’s lead opinion, joined only by Chief Justice 
Rehnquist, expressed the view that Solem should be 
overruled because the Eighth Amendment contains no 
proportionality requirement. Id., at 962. Three concurring 
justices disagreed with the lead opinion’s rejection of 
a proportionality analysis, concluding instead that the 
Eighth Amendment required a “narrow proportionality” 
review. Id., at 996–1009 (concurring opn. of Kennedy, J.). 
Four dissenting justices applied the Solem analysis to 
conclude that the Michigan law was unconstitutionally 
disproportionate, disagreeing with the analysis of both 
the Scalia lead opinion and the Kennedy concurrence. 
Id., at 1009–1027.

The rule to be drawn from this authority is that the 
proportionality concept remains applicable to a narrow 
class of cases, where the sentence is so starkly unfair that 
it cannot be abided. Such is the case here.

A.	 This Case Presents an Ideal Vehicle for the 
Court to Provide Much-Needed Clarity on 
the “Narrow Proportionality” Principle That 
Applies to Noncapital Sentences.

Application of the Solem proportionality factors, 
discussed infra, demonstrates that Nukida’s case provides 
an ideal vehicle for the Court to address the proportionality 
principle that applies to noncapital sentences. At the 
sentencing hearing, Jane Doe informed the court that 
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she wanted Nukida “sentenced to a minimum of 15 years 
in prison.” 10 RT 2255. After stating that “this is one of 
the sadder days I have had in my career,” the trial court 
imposed a prison sentence of 112 years and eight months, 
as requested by the prosecutor. 10 RT 2260–2263.

With respect to each of the 12 convictions involving 
violations of California Penal Code section 288, subdivision 
(b)(1) (Counts 3-5 and 8-16), the court selected the mid-
term of eight years. The court then sentenced Nukida to 
full, separate, and consecutive terms for each conviction, 
as mandated by California Penal Code section 667.6, 
subdivision (d)(1), for a total of 96 years. With respect 
to the six convictions of California Penal Code section 
288, subdivision (a) (Counts 1-2, 6-7, 17, and 18) and one 
conviction of California Penal Code section subdivision (c) 
(Count 19), the court designated Count 1 as the principal 
term and imposed the six-year midterm. It then imposed 
consecutive sentences in the amount of one-third the 
midterm for each of the other six counts, resulting in a 
total sentence of 16 years, eight months. The court chose 
consecutive terms because each of the seven offenses 
occurred on a separate occasion. 10 RT 2262.

Finally, under California Penal Code section 667.6, 
subdivision (d)(3), the court was required to impose the 
96-year sentence for the California Penal Code section 
288, subdivision (b) convictions consecutive to the 16 year-
eight-month sentence for the other convictions, resulting 
a total sentence of 112 years, eight months. 10 RT 2261–
2263. Nukida’s sentence is thus akin to an indeterminate 
life sentence.



17

B.	 Nukida’s Sentence Is Grossly Disproportionate 
In Light of The Gravity of the Offense and the 
Harshness of the Penalty.

The gravity of the offense requires an analysis of the 
harm caused or threatened by the defendant, his level of 
culpability, and the relative severity of the penalty. Solem 
v. Helm, supra, 463 U.S. at 292.

Nukida’s convictions were for crimes that were by no 
means trivial. However, the physical force involved in the 
California Penal Code section 288, subdivision (b) offenses 
was relatively minor. Nukida held Jane Doe’s hand to lead 
her downstairs where he engaged in lewd acts with her. 
On various occasions, he took her hand and placed it onto 
his penis. On other occasions, he moved Jane Doe to the 
edge of the bed before humping her. Once he pressed Jane 
Doe’s head toward his penis.

Nukida’s use of force was not great enough to cause 
any physical injury to Jane Doe. Nor was she threatened 
with any physical injury. In addition, the offenses did not 
involve the use of a weapon. Nukida’s alleged lewd conduct 
primarily consisted of touching Jane Doe, humping her, 
or having Jane Doe touch his penis. Although these 
offenses were certainly serious, especially when the victim 
was a vulnerable child, it is significant that the alleged 
offense conduct did not involve more dangerous crimes 
often associated with violations of California Penal Code 
section 288, such as intercourse, oral copulation, sodomy, 
or penetration. Indeed, Jane Doe was adamant in her 
testimony no penetration occurred. Similarly, there was 
no evidence Nukida victimized anyone other than Jane 
Doe. Nor were any of the lewd acts committed during the 
commission of other felonies, such as a burglary or kidnap.
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As for Nukida’s character, he was between the ages 
of 50 and 58 when the crimes occurred. He had no prior 
criminal record. He maintained full-time employment 
in the semiconductor industry and provided a home and 
financial support for Jane Doe and her brother and mother 
over a period of many years. In addition, the Static-99 
assessment included in the probation report concluded 
that Nukida had a below-average risk of sexual offense 
recidivism. 2 CT 357–358.

Nukida’s sentence of 112 years is thus grossly 
disproportionate in light of the gravity of the offense and 
harshness of the penalty.

C.	 Nukida’s Sentence Is Grossly Disproportionate 
to The Sentences Imposed On Other Criminals 
in the Same Jurisdiction.

This conclusion is further supported by comparing 
Nukida’s punishment with the sentences imposed on 
other criminals in the same jurisdiction. “If more serious 
crimes are subject to the same penalty, or to less serious 
penalties, that is some indication that the punishment at 
issue may be excessive.” Solem v. Helm, supra, 463 U.S., 
at 291.

Most notably, many more serious sex offenses in 
California, if committed on separate occasions against 
a single victim, would not have triggered full, separate, 
consecutive terms of imprisonment under California 
Penal Code section 667.6, subdivision (d)(1), as Nukida’s 
convictions for violating California Penal Code section 
288, subdivision (b)(1), did. Rather the trial court would 
have discretion to impose concurrent sentences and if it 
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chose consecutive sentences (Cal. Pen. Code § 669, subd. 
(a)), the subordinate terms would be limited to one-third 
the mid term, rather than the full term (Cal. Pen. Code 
§ 1170.1, sub. (a)).

These more serious sex offenses include rape, sodomy, 
oral copulation or sexual penetration when: (1) the victim is 
incapable of giving consent (Cal. Pen. Code, §§ 261, subd. 
(a)(1), 286, subd. (g), 287, subd. (g), and 289, subd. (b)); (2) 
the victim is unconscious (Cal. Pen. Code, §§ 261, subd. 
(a)(4), 286, subd. (f ), 287, subd. (f )), and 289, subd. (d)), or 
(3) the sex act is induced by false belief (Cal. Pen. Code, 
§§ 261, subd. (a)(5), 286, subd. (j), 287, subd. (j), and 289, 
subd. (f )). They also include sodomy, oral copulation, or 
sexual penetration when the victim is too intoxicated to 
resist (Cal. Pen. Code, §§ 286, subd. (i), 287, subd. (i), and 
289, subd. (e)).

Also not subject to sentencing under California 
Penal Code section 667.6. subdivision (d)(1) are pimping 
or pandering a child under the age of 16 years old for 
prostitution (Cal. Pen. Code, §§ 266h, subd. (b)(2), 266i, 
subd. (b)(2)), abducting a minor for prostitution (Cal. Pen. 
Code, § 266a), sexual penetration or sodomy with a child 
under 14 years and more than 10 years younger than the 
perpetrator (Cal. Pen. Code, §§ 286, subd. (c)(1), 289, subd. 
(j)), and incest (Cal. Pen. Code, §§ 285).

In addition, the other sex crimes that do trigger full 
term, consecutive sentencing under California Penal Code 
section 667.6, subdivision (d)(1), are generally far more 
serious than Nukida’s alleged conduct. For example, the 
sentencing scheme applies when the crimes of rape, sexual 
penetration, sodomy, and oral copulation are committed 
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with the use of force, violence, or fear of immediate bodily 
injury; when rape is forcibly committed in concert with 
others; and when the victim is assaulted with the intent 
to commit a specified sex offense. (Cal. Pen. Code § 667.6, 
subd. (d)(1).) As serious as the convictions in this case were, 
they are not reflective of the typical offenses subject to 
the more stringent sentencing scheme.

D.	 Nukida’s Sentence Is Grossly Disproportionate to 
The Sentences Imposed For Commission of the 
Same Crime in Other Jurisdictions.

Nukida’s 112-year sentence is fives times longer than 
the average sentence for federal sexual abuse offenders, 
even those subject to mandatory minimums. According to 
the United States Sentencing Commission, the average 
sentence length for sexual abuse offenders in 2016 was 
15 years.1 The average sentence length for sexual abuse 
offenders convicted of offenses with mandatory minimum 
sentences in 2016 was 21 years.2 In 2021, 99.5% of federal 
sexual abuse offenders were sentenced to prison; their 
average sentence was 211 months or 17.5 years.3

1.  U.S. Sentencing Commission, Mandatory Minimum 
Penalties for Sex offenses in the Federal Criminal Justice System 
(January 2019), at p. 26. https://www.ussc.gov/sites/default/files/pdf/
research-and-publications/research-publications/2019/20190102_
Sex-Offense-Mand-Min.pdf

2.  Ibid.

3.  U.S. Sentencing Commission, Quick Facts—Sexual Abuse 
Offenders. (2021). https://www.ussc.gov/sites/default/files/pdf/
research-and-publications/quick-facts/Sexual_Abuse_FY21.pdf
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Nukida concedes that there are states with sentencing 
laws similar to California that allow for extremely long 
sentences for crimes of a sexual nature against children, 
such as Colorado, Utah and Washington.4 Additionally, he 
acknowledges the limited availability of data compiling 
the actual sentences imposed for similar crimes in other 
states. However, based on the data available, Nukida’s 112-
year sentence is grossly disproportionate to the average 
sentences for sexual abuse offenders in other state court 
jurisdictions as well.

From 1995 to 2011, there were 35,000 convictions for 
sex crimes in Florida.5 “Generally, about 22 percent of 
convictions during this period resulted in a prison sentence 
and, among those that did, the average sentence length 
was 55 months.”6 A study of 8,461 previously incarcerated 
male sex offenders from 13 states in the United States, 
using data compiled by the Bureau of Justice Statistics in 
1994, revealed that the sample averaged approximately 85 
months for the sentence length for the 1994 imprisonment 
and averaged 37 months of time served.7

4.  Budd, K. M. (2024). Responding to Crimes of a Sexual 
Nature:  What We Really  Want Is  No More V ic t ims .  T he 
Sentencing Project. https://www.sentencingproject.org/app/
uploads/2024/01/Crimes-of-a-Sexual-Nature.pdf

5.  Cochran, J. C., Toman, E. L., Shields, R. T., & Mears, 
D.  P.  (2 0 21).  A Uniquely Punit ive Turn? Sex O f fenders 
and the Persistence of Punitive Sanctioning .  Journa l of 
Research in Crime and Delinquency, 58(1), 74-118. https://doi.
org/10.1177/0022427820941172

6.  Ibid.

7.  Budd, K., & Desmond, S. A. (2014). Sex Offenders and Sex 
Crime Recidivism: Investigating the Role of Sentence Length 
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In data collected from the State of Idaho, an analysis 
of 916 convictions for child sexual abuse from 2001 to 
2007 revealed that the average sentence length was 147.14 
months or 12.25 years.8 According to the Pennsylvania 
Commission on Sentencing’s Annual Report for 2020 
to 2021, the average maximum (“mean max”) sentence 
imposed in 2021 for the crime of sexual abuse of a child 
was 71.8 months or 6.5 years, while the average maximum 
sentence imposed for unlawful contact with a minor was 
103.7 months or 8.64 years.9

The available data suggests that while a similar 
sentence might be possible in some jurisdictions for 
Nukida’s crimes, his 112-year sentence is grossly 
disproportionate to the average sentences imposed for 
the commission of the same crime in other jurisdictions.

CONCLUSION

This Court should grant certiorari review to 
determine whether the admission of expert CSAAS 
testimony violates a defendant’s right to a fair trial and 
due process under the Fifth and Fourteenth Amendments. 

and Time Served. International Journal of Offender Therapy 
and Comparative Criminology, 58(12), 1481-1499. https://doi.
org/10.1177/0306624X13507421

8.  Patrick, S., & Marsh, R. (2011). Sentencing Outcomes of 
Convicted Child Sex Offenders. Journal of Child Sexual Abuse, 
20(1), 94–108. https://doi.org/10.1080/10538712.2011.541356

9. 	 Pennsylvania Commission on Sentencing. 2020-2021 
Annual Report. Table 7. Summary of Sentences Imposed by 
Offense Type, Pennsylvania 2021., at p. 126. https://pcs.la.psu.
edu/research-data/reports-and-publications/
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The conflicting rulings among state courts are problematic 
and intervention is warranted.

Furthermore, this Court should grant certiorari 
review to address the critical question of how state courts 
should apply the Eighth Amendment’s proportionality 
principle to noncapital sentences. Nukida’s case, given the 
harshness of his sentence in comparison to the severity 
of his conduct, presents an ideal vehicle to clarify this 
important issue.
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APPENDIX A — OPINION OF THE COURT OF 
APPEAL OF THE STATE OF CALIFORNIA, SIXTH 

APPELLATE DISTRICT, FILED MARCH 29, 2024

IN THE COURT OF APPEAL  
OF THE STATE OF CALIFORNIA  

SIXTH APPELLATE DISTRICT

No. H050513 
(Santa Cruz County, Super. Ct. No. 20CR03181)

THE PEOPLE,

Plaintiff and Respondent,

v.

TIM MAKOTO NUKIDA,

Defendant and Appellant.

Filed March 29, 2024

OPINION

NOT TO BE PUBLISHED IN OFFICIAL REPORTS

California Rules of Court, rule 8.1115(a), prohibits courts 
and parties from citing or relying on opinions not certified 
for publication or ordered published, except as specified 
by rule 8.1115(b). This opinion has not been certified for 
publication or ordered published for purposes of rule 
8.1115.
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In 2022, a jury found defendant Tim Makoto Nukida 
guilty of 19 counts stemming from his sexual abuse of a 
child on various occasions over a period of seven years. The 
victim in all counts, Jane Doe, was Nukida’s stepdaughter. 
The trial court sentenced Nukida to a total aggregate 
term of 112 years and eight months in prison.

On appeal, Nukida raises the following arguments 
related to his trial: (1) the trial court erred in admitting 
expert testimony about Child Sexual Abuse Accommodation 
Syndrome (CSAAS); and (2) the trial court erred in 
instructing the jury on CSAAS with an incorrect version 
of CALCRIM No. 1193. With respect to his sentence, 
Nukida argues: (1) his aggregate sentence of 112 years and 
eight months is cruel and unusual under the United States 
and California Constitutions; and (2) the trial court erred 
in ordering him to pay a $20,000 restitution fine, which 
exceeded the maximum fine permitted under Penal Code1 
section 1202.4, subdivision (b). The Attorney General 
concedes that the court may have erred in its imposition 
of the restitution fine but argues that the matter should 
be remanded for the trial court to clarify the record 
regarding the applicable statute for the fine and correct 
the amount ordered only if necessary.

For the reasons explained below, we reverse the 
$20,000 restitution fine and remand for the trial court 
to clarify the statutory basis for the fines ordered and 
exercise its discretion within the limits of that statute. In 
all other respects, we affirm.

1.  Undesignated statutory references are to the Penal Code.
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I.  FACTUAL AND  
PROCEDURAL BACKGROUND

A.	 Charges, Trial, and Sentencing

On September 12, 2022, the Santa Cruz County 
District Attorney’s Office filed a first amended information 
charging Nukida with 19 criminal counts as follows: six 
counts of committing a lewd act upon a child under the age 
of 14 (§ 288, subd. (a); counts 1-2, 6-7, 17-18); 12 counts of 
committing a forcible lewd act upon a child under the age 
of 14 (§ 288, subd. (b)(1); counts 3-5, 8-16); and one count 
of committing a lewd act upon a child between the ages 
of 14 and 15 years old and 10 or more years younger than 
Nukida (§ 288, subd. (c)(1); count 19).

On September 14, 2022, after a 12-day trial, the jury 
found Nukida guilty on all 19 counts as charged.

On October 19, 2022, the trial court sentenced Nukida 
to an aggregate term of 112 years and eight months in 
prison. Nukida’s sentence consisted of the following: 12 
consecutive terms of the middle term of eight years for 
committing a forcible lewd act upon a child under the age 
of 14 (counts 3-5, 8-16); the middle term of six years on 
one count of committing a lewd act against a child under 
the age of 14 (count 1); six consecutive terms of two years 
(one-third the middle term of six years) for committing 
a lewd act upon a child under the age of 14 (counts 2, 6-7, 
17-18); and one consecutive term of eight months (one-third 
the middle term of 24 months) for committing a lewd act 
upon a child between the ages of 14 and 15 years old and 
10 or more years younger than Nukida (count 19).
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In addition, the trial court imposed a restitution fine 
of $20,000,2 an additional parole revocation fund fine 
of $20,000, suspended pending successful completion 
of parole (§§  1202.4, subd. (b), 1202.45), and victim 
restitution.

Nukida timely appealed.

B.	 Factual Background

1.	 Prosecution’s Case

a.	 Nukida’s Relationship with Jane Doe

Nukida began dating Jane Doe’s mother, E.V.3 in 2007 
after E.V. separated from Jane Doe’s father. That same 
year, E.V., Jane Doe, and Jane Doe’s brother, I.V. moved in 
with Nukida. E.V. and Nukida married in approximately 
2008 or 2009, at which time Nukida began financially 
supporting E.V. and her children. In August 2008, Nukida, 
E.V., I.V., and Jane Doe moved to the Almaden Lake 
Apartments in San Jose (Almaden Lake) where they 
resided for approximately three years.

2.  On the record, the trial court stated that it was imposing 
$20,000 in “fines” without specifying the type of fines or an 
applicable statute. However, the minute order states that this was 
a restitution fund fine pursuant to “1202.4 PC,” which presumably 
was a reference to section 1202.4, subdivision (b)(1).

3.  We refer to the witnesses in the proceedings by their 
initials only to protect their personal privacy interests pursuant 
to California Rules of Court, rule 8.90(b)(10), (11).
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b.	 Jane Doe’s Testimony

Jane Doe was approximately six years old when the 
family moved to Almaden Lake and slept in her own 
room at the end of the hall. After moving to Almaden 
Lake, Nukida began entering Jane Doe’s bedroom early 
on some mornings, undressing her, and touching her 
back and buttocks. Jane Doe woke up when Nukida came 
into her bedroom on the first occasion, but kept her eyes 
closed as he undressed her. Nukida continued to engage 
in this behavior once or twice a month, and on occasion, he 
also took off his pants, touched Jane Doe’s vaginal area, 
and pressed his penis against her vagina. Afterwards, 
Nukida got dressed, helped Jane Doe get dressed, and 
left the room.

On one occasion, Jane Doe was by herself folding 
laundry in the Almaden Lake laundry room when Nukida 
came in and began talking with her. Nukida then closed 
the door, pulled his pants down to his ankles, and tried 
to push Jane Doe’s head down towards his penis while 
holding it up in one hand. Jane Doe pulled away and left the 
room. Nukida also approached Jane Doe approximately 
three to five times in the kitchen at Almaden Lake, 
“groped” her, and touched her buttocks and vaginal area 
over her clothes. On some of these occasions, other people, 
including E.V., were in the apartment but in another room.

Jane Doe stated that Nukida’s contact was “unwanted,” 
and she was confused and did not fully understand what 
was going on. At the time, she did not tell anyone what 
had happened.
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In 2011, the family moved from Almaden Lake to a 
house on Tabor Drive in Scotts Valley (Tabor house). Jane 
Doe’s bedroom was upstairs, while the master bedroom, 
which was shared by E.V. and Nukida, was downstairs. 
While living at the Tabor house, Nukida often led Jane 
Doe downstairs into the closet of the master bedroom and 
closed the door. Once they were inside the closet, Nukida 
took off Jane Doe’s clothes and occasionally took off his 
own clothes, then touched Jane Doe’s vagina and his penis. 
He frequently placed Jane Doe’s hand on his penis and 
directed her to rub it. Jane Doe also testified that at least 
once a month while in the closet, Nukida would hug Jane 
Doe from behind and “grind” into her by rubbing his groin 
on her hip or buttocks.

A few times each month, after Nukida brought Jane 
Doe down into the master bedroom, he undressed her 
and himself, leaned Jane Doe on her back over the bed, 
and pressed his penis into her inner thigh and near her 
vaginal area to simulate having sex with her, although he 
did not actually place his penis inside her vagina. While 
he did this, Nukida occasionally made grunting noises 
or kissed Jane Doe on her cheek or lips, but never said 
anything to her. The interactions lasted approximately 
five to ten minutes.

On several occasions, while Jane Doe was watching 
television with Nukida in the living room, Nukida moved 
closer to her and either put her hand on his penis over his 
pants or unzipped his pants and put her hand directly on 
it. Nukida also came into the bathroom three times while 
Jane Doe was taking a bath, opened the shower curtain, 
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and looked at Jane Doe while she was naked; on one such 
occasion, he kneeled over the bath and touched Jane Doe’s 
thigh. After these incidents, Jane Doe began locking the 
door while taking a bath.

Jane Doe estimated that overall, she experienced 
unwanted touching by Nukida on a weekly basis while the 
family lived at the Tabor house. However, she did not tell 
E.V. about what was happening because she was afraid 
Nukida would stop supporting them financially. Nukida 
also expressed to her at one point that the extra attention 
and physical touching were his way of making up for the 
lack of attention Jane Doe got from her parents, who were 
more focused on her brother I.V.

In approximately 2014 when Jane Doe was 12, Nukida 
lost his job and could no longer pay the mortgage on the 
Tabor home, resulting in the family moving to a smaller 
mobile home park in Scotts Valley. During this time, 
Jane Doe and I.V. initially stayed alone with Nukida in 
the mobile home, while E.V. stayed in San Jose. While 
living in the mobile home, Nukida touched Jane Doe over 
her clothes in her buttocks, chest, and vaginal area while 
in the kitchen; Jane Doe occasionally “froze” when this 
happened, but on some occasions, she exited the kitchen 
immediately. Nukida also attempted to lead Jane Doe into 
the master bedroom and touch her, but she stopped him 
right away and left. On one occasion while Jane Doe was 
already in the master bedroom, Nukida came in, closed 
the door, and tried to take Jane Doe’s clothes off, but did 
not succeed because she left the room. At this point, Jane 
Doe knew what was happening was wrong, and she felt 
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“dirty.” However, she still felt unable to speak up and tell 
E.V. because of the potential consequences, including the 
possible loss of Nukida’s financial support.

In 2015, E.V. and Nukida divorced, and Jane Doe and 
I.V. moved with E.V. to an apartment on Gilda Way in San 
Jose. Nukida continued residing in Scotts Valley, but still 
kept in contact with E.V. and interacted with the family 
on occasion. However, Jane Doe did not regularly socialize 
with Nukida at this time as she was often busy or chose 
not to go with the rest of the family when they met him. 
However, on one occasion, Nukida came to the Gilda Way 
apartment to meet E.V. while Jane Doe was there alone. 
After letting him in, Jane Doe went to change for volleyball 
practice when Nukida came into her room, pulled down 
her shorts, and began touching her buttocks. Nukida also 
touched Jane Doe’s chest through her clothes. Jane Doe 
indicated that she initially just stood still, then “snapped 
out of it,” pulled up her shorts, and left shortly after. This 
was the final occasion that Nukida touched Jane Doe in 
a sexual manner.

c.	 Discovery of Sexual Conduct

On March 16, 2019, Jane Doe attended I.V.’s birthday 
party, which was held at Nukida’s mobile home in Scotts 
Valley. At the time, I.V. was residing in the mobile home 
with Nukida. After drinking some alcohol and becoming 
inebriated, Jane Doe began crying and revealed to I.V. 
that Nukida had touched her and engaged in inappropriate 
behavior. According to I.V., Jane Doe was “in distress” and 
crying in a manner he had never seen before. I.V. was very 
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angry and tried to find out more information from Jane 
Doe, but she did not provide further details. I.V. did not 
confront Nukida with Jane Doe’s allegations, but began 
avoiding him while continuing to live with him.

In March 2020, E.V. lost her job due to the COVID-19 
pandemic. As a result, E.V. could no longer keep her 
apartment in Aptos, where she and Jane Doe were living, 
and Jane Doe had to move in with her father. After Nukida 
offered that E.V. move in with him, E.V. decided to accept 
his offer and informed Jane Doe that she (E.V.) would be 
moving in with Nukida. Jane Doe was very frustrated to 
hear this and told E.V. “‘don’t do this,’” that Nukida did not 
deserve E.V., and that she was making a mistake. When 
E.V. questioned her further, Jane Doe finally revealed 
that Nukida had touched her inappropriately in a sexual 
manner in the past “behind closed doors.” E.V. indicated 
that Jane Doe was very upset and asked E.V. to forgive her 
because she “‘didn’t know [she was] doing [or] what was 
going on.’” According to Jane Doe, E.V. was very shocked 
by the news and that she had not noticed anything for so 
many years; as a result, she did not move in with Nukida.

In April 2020, Jane Doe spoke with I.V. again about 
Nukida’s past behavior with her and asked him to move 
out of Nukida’s home. I.V. subsequently moved out a 
few months later in July 2020. Before moving out, I.V. 
confronted Nukida about Jane Doe’s allegations.

After speaking with E.V., Jane Doe told her father 
about the sexual abuse and reported it to the Scotts Valley 
Police Department on April 16, 2020.
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d.	 Pretext Phone Call and Meetings

After Jane Doe reported the sexual abuse to the 
police, the investigating officer, Officer Justin Milroy, 
arranged for her to make a pretext phone call to Nukida.4 
During the call, Nukida began talking immediately and 
indicated that he wanted to contribute $10,000 per year 
towards her college expenses as a gift to her. Nukida 
also offered to give Jane Doe his car after he purchased 
a new one. Jane Doe then said, “I’ve had a lot of time to 
think recently . . . and I just need some closure, um, about 
some things that happened between you and me when, 
um, when we lived together.” Nukida responded, “[d]o 
you want to come over? Um, right now? I’d rather not 
talk about anything, you know, over the phone.” Jane Doe 
indicated that she “didn’t want to make a big deal about 
it” and repeated that she was seeking “closure.” Nukida 
again responded that he wanted to “discuss face to face,” 
and not over the phone. The call ended shortly thereafter.

After the call, Jane Doe agreed to meet Nukida at a 
park in Scotts Valley. During the meeting, Milroy parked 
nearby in an unmarked vehicle, where he could still see 
Jane Doe, and equipped Jane Doe with a recording device 
to record the conversation. During their conversation, 
Jane Doe asked Nukida why he “did the things [he] did” 
to her because she was “so little” and didn’t understand 

4.  As described by Milroy, a pretext call is frequently used 
in sexual assault cases, where the victim calls the suspect and 
attempts to engage him or her in a conversation to see if the 
suspect makes any incriminating statements or acknowledges 
the assault.
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what was happening. Nukida replied that he “[didn’t] 
understand it either.” When Jane Doe attempted to discuss 
specific details about the location and number of times 
the assaults occurred, Nukida repeatedly stated “no, no, 
no.” Jane Doe then asked Nukida to “not pretend” that 
nothing happened, to which Nukida responded that he was 
“not saying [he was] pretending.” Nukida then claimed 
it was due to “his psyche,” that he “didn’t know what to 
say,” and repeatedly apologized to Jane Doe. When Jane 
Doe asked him if he deserved punishment and should go 
to jail, Nukida responded, “Yes, if that’s what it takes.”

At Milroy’s request, Jane Doe agreed to another 
meeting with Nukida in May 2020. Nukida met Jane Doe 
in her parked vehicle, while Milroy parked approximately 
four to five car lengths in front and equipped Jane Doe 
with two recording devices. During this conversation, 
Nukida began apologizing to Jane Doe for various events 
that had happened over the years, and repeated his offer 
to contribute $10,000 a year towards Jane Doe’s college 
expenses. Nukida also offered for Jane Doe and E.V. to 
move into his home. When Jane Doe asked Nukida about 
what happened when she previously lived with him, 
Nukida responded that he was “sorry” and did not know 
what he could do. Nukida then spoke at length about a 
cycle of abuse that began with him observing his mother 
abuse his sister. He also talked about an incident during 
his childhood where he was lost in a graveyard. He then 
stated:

“Some things I just don’t understand. Why some 
things happened. I wonder if some of it is psychological, 
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you know, psychological, that’s deep-rooted trauma that 
happened way back .  .  . Something just something just 
clicked inside or something. I don’t know. It’s just too 
much, too much of a pattern there. So, I’m not using any 
of this as an excuse. I apologize for my behavior and I 
want I want to know what I can help with, what I can do, 
because I really care about you. And I want to make sure 
you’re well the rest of your life. Whatever way I can do to 
help you uh get closure to that, to overcome that. I want 
to help. If you want me to uh go to jail that’s fine too. I 
can do that.”

When Jane Doe indicated she was suffering from 
flashbacks, Nukida offered to “kill himself ” and told 
Jane Doe to “just tell [him] what to do” to help her. Jane 
Doe attempted to discuss the various incidents of sexual 
abuse with Nukida, but Nukida responded that he “[didn’t] 
understand it,” and “[didn’t] recall” the first time he went 
into Jane Doe’s room when she was six or seven years old. 
He repeated that he “didn’t understand” when Jane Doe 
asked him what his intentions were during the incidents of 
unwanted touching, why he had molested her, and whether 
she had done anything to “call this attention.” Jane Doe 
told him that she felt his offer to pay for her college 
tuition was an attempt to buy her silence, which Nukida 
denied. Nukida then suggested he see a hypnotist to find 
out what really happened, and again stated that he would 
kill himself if Jane Doe asked him to. As Jane Doe again 
attempted to talk to Nukida about the various incidents, 
Nukida continued to state that he “didn’t understand 
it.” Finally, Nukida stated that he hoped there was “no 
government mind control going on,” and spoke about 
“high-tech mind control.”
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Nukida ultimately stated that he would go to jail if 
Jane Doe wanted him to, because his life “was pretty much 
over.” He then stated that he planned to leave everything 
to Jane Doe and her family, and offered to sign a will if 
she wrote up for him.

e.	 CSAAS evidence

Dr. Anthony Urquiza testified as an expert on child 
sexual abuse and child sexual abuse accommodation 
syndrome (CSAAS). Dr. Urquiza defined CSAAS as an 
educational tool to inform and educate therapists about 
common characteristics exhibited by children who have 
been sexually abused, including dispelling common myths 
or misconceptions therapists may have about sexual abuse. 
He noted that CSAAS was not used to diagnose or give 
an opinion on whether someone was the victim of sexual 
abuse.

Dr. Urquiza indicated that some of the common myths 
about child sexual abuse were that: (1) the victims disclose 
the incident right away; (2) the perpetrators are usually 
strangers, not someone the child knows or has regular 
contact with; and (3) the victims can be discerned easily 
because they exhibit visible signs of distress. He also 
explained how child victims of sexual abuse often respond 
or react to the abuse in ways that differed from an “adult” 
way of handling similar trauma. For example, Dr. Urquiza 
indicated that in most cases, the perpetrator is someone 
whom the child knows and has an ongoing relationship 
with. As a result, the perpetrator is often able to convince 
the child that disclosing would be negative or harmful, or 
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cultivates a close relationship with them prior to the abuse 
such that the child does not feel comfortable disclosing.

2.	 Defense’s Case

a.	 Testimony of Nukida’s Relatives

Four of Nukida’s relatives testified on his behalf 
during the trial. Nukida’s older sister, G.N., testified that 
because of their Japanese culture, her family was very 
reserved and not the “touchy-touchy” type of people. She 
indicated that she had a close relationship with Nukida 
and visited him on several occasions after he married 
E.V. and began living with E.V., Jane Doe, and I.V. G.N. 
indicated that Nukida had a reputation in their family for 
being honest and truthful, and he would not touch anyone 
in the family inappropriately. G.N. also testified on cross-
examination that she had never witnessed Nukida “act 
sexually” in front of her towards anyone, including adult 
women.

Nukida’s sister, F.N., testified that she saw Nukida 
at least four times a year and had regularly interacted 
with E.V., Jane Doe, and I.V. during Nukida and E.V.’s 
marriage. F.N. also described Nukida as very honest and 
had never observed him behave inappropriately with her 
own daughter during their interactions over the past 26 
years.

Nukida’s youngest sister, E.B., testified that she 
interacted with Nukida, E.V., Jane Doe, and I.V. frequently 
during family trips and vacations, and also had a son who 
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was the same age as Jane Doe. Like her sisters, E.B. 
described Nukida as very honest, and she did not believe 
he was capable of touching any child inappropriately 
based on her interactions with Nukida and observations 
of him around children. E.B. further testified on cross-
examination that she and Nukida had never discussed 
his sexual preferences, and she had never observed him 
engaging in sexual activity.

Finally, Nukida’s niece, J.F., testified that she had seen 
Nukida regularly throughout her life and had interacted 
with I.V. and Jane Doe during family social gatherings. 
J.F. testified that Nukida had always been very honest, 
respectful, and calm, and had respected boundaries with 
“all of us.” Based on her observations and interactions 
with Nukida, J.F. believed he would never touch a child 
inappropriately. On cross-examination, J.F. clarified that 
she had seen Nukida approximately three to four times 
per year while he was married to E.V.

b.	 Expert Witness Testimony

Clinical psychologist Dr. Mary Alumbaugh testified 
as an expert on Nukida’s disposition to commit sexual 
offenses. Dr. Alumbaugh evaluated Nukida’s developmental 
history by interviewing Nukida about his background, 
reviewing police reports, and reviewing the recording of 
the May 2020 conversation between Nukida and Jane Doe. 
Dr. Alumbaugh also administered various personality 
tests on Nukida. She described Nukida’s responses to the 
questions as representative of “underreporting,” where 
he was very careful, deliberate, and defensive in how he 



Appendix A

16a

responded to each question. Dr. Alumbaugh also evaluated 
Nukida’s ability to function in interpersonal relationships, 
and determined that he had difficulty asserting himself 
in a relationship and taking control. The tests further 
revealed that Nukida had a low tendency to act out and 
be impulsive. Based on Nukida’s overall performance on 
the tests, Dr. Alumbaugh did not find any indication that 
Nukida was experiencing a paraphilia5 towards children, 
including prepubescent children.

On cross-examination, Dr. Alumbaugh acknowledged 
that she had only performed this type of evaluation, known 
as a Stoll evaluation, five times. She also did not compile 
an extensive sexual history on Nukida, including the 
number of sexual partners he had, his sexual preferences, 
or how frequently he had sex. Dr. Alumbaugh confirmed 
that based on Nukida’s test results, she felt Nukida 
portrayed himself as someone “exceptionally free of 
common shortcomings” that most people would admit to, 
and that he was reluctant to admit any dysfunction or 
faults across many areas. She further concluded that he 
may be “insensitive to negative consequences associated 
with his behavior tending to minimize the negative impact 
that his behavior has on others and himself.” Lastly, Dr. 
Alumbaugh noted that someone with Nukida’s test results 
could still molest children as the tests were not designed 
to answer that specific question.

5.  Dr. Alumbaugh defined paraphilia as a “sexually deviant 
disorder.”
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c.	 Nukida’s Testimony

Nukida testified in his own defense. He stated that 
he was born in Sapporo, Japan, and moved to the United 
States when he was six years old. Nukida met E.V. at a 
health spa and began dating her, but initially felt bad about 
pursuing a relationship with her because she was still 
married at the time. After Nukida. E.V., Jane Doe, and 
I.V. moved to Almaden Lake, Nukida would typically go 
straight to work in the morning while E.V. would take care 
of the children. From the time they moved to Almaden 
Lake, E.V. was 100 percent dependent on Nukida to pay 
all expenses and did not have much money of her own.

Nukida denied any of the incidents of inappropriate 
touching that Jane Doe alleged to have taken place at 
Almaden Lake. He also denied that any incidents took 
place at the Tabor house. Lastly, while he confirmed that 
Jane Doe and I.V. lived with him in his mobile home for a 
period of time after he and E.V. separated, he denied ever 
grabbing Jane Doe in the kitchen or bedroom of the mobile 
home. Nukida could not think of or identify anything 
in hindsight that Jane Doe could have misconstrued as 
inappropriate or harmful touching.

In 2015, Nukida and E.V. divorced, and E.V. moved 
with both children to her sister’s home. While Nukida 
and E.V. were not in touch for approximately one year, 
E.V. subsequently reestablished contact, and Nukida 
suggested that she move into the Gilda Way apartment. 
Nukida subsequently began paying the rent for the Gilda 
Way apartment.
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Nukida admitted that on one occasion, he had 
arrived at the Gilda Way apartment to take Jane Doe to 
a volleyball tournament. E.V. was not home, but he began 
chatting with Jane Doe, who was already dressed in her 
volleyball uniform. During the conversation, he followed 
Jane Doe into her room, where he patted her on the 
buttocks as a “form of affection;” he further described this 
as a “congratulatory pat” for Jane Doe doing so well on 
the team despite being one of the shorter players. Nukida 
indicated that Jane Doe was about 15 years old at the 
time and did not invite him to pat her this way. However, 
he denied squeezing or rubbing Jane Doe’s buttocks or 
pulling down her shorts. However, Nukida stated he later 
felt bad about what he had done because it was the “wrong 
thing to do” as Jane Doe’s stepfather.

Nukida continued to remain involved in E.V.’s life after 
the divorce and assisted her financially. He also visited 
frequently and spent time with Jane Doe and I.V. socially. 
However, in 2019, Jane Doe asked to come meet him at 
his mobile home in Scotts Valley, which she did not do 
regularly. When Jane Doe arrived, Nukida was sleeping 
and did not answer the door, which he believed made her 
very angry. After this incident, Jane Doe began acting 
“cold” towards Nukida, which he attributed to her being 
jealous that he was spending more time with I.V. However, 
despite this incident, Nukida still wanted to contribute to 
Jane Doe’s college tuition because he was “proud” of her 
and knew E.V. would not be able to pay on her own.

Nukida later testified that when he first met Jane Doe 
in the park in 2020, he did not understand why she was 
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bringing up “all these things” and “denied everything.” 
However, he ended up having to walk away because Jane 
Doe became “emotionally upset” and he was worried she 
would explode into a tantrum. Nukida testified that even 
though he did not understand what Jane Doe was saying, 
he still wanted to “mend” his relationship with her and 
agreed to meet her again.

When he met Jane Doe the second time, Nukida 
claimed that he was only apologizing about the incident 
at the Gilda Way apartment as well as the 2019 incident 
when she came to visit him while he was asleep. In an 
effort to “manage” the situation, he offered to go to jail 
and kill himself. He also admitted that he was “fixated” 
on the Gilda Way incident to such an extent that he wasn’t 
paying as much attention to the other incidents Jane Doe 
was describing.

On cross-examination, Nukida reiterated that his 
responses to Jane Doe’s accusations were his attempts 
to “manage the situation,” and he offered to go to jail 
and kill himself because he was “desperate” to mend 
the relationship. Nukida characterized the sexual abuse 
allegations against him as “all lies” and believed Jane Doe 
was making the allegations up because she was jealous of 
the attention he gave I.V. However, Nukida admitted he 
never confronted Jane Doe with this belief.
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II.  DISCUSSION

A.	 Admission of CSAAS Expert Testimony

Nukida argues that the trial court erred in allowing 
Dr. Urquiza to testify over his objection. First, he 
claims that the CSAAS testimony was irrelevant and 
inadmissible under Evidence Code section 801 because 
the misconceptions it seeks to correct are no longer 
prevalent in society and were not present among the 
jurors in the instant case. Second, he argues that the 
prosecution failed to establish Dr. Urquiza’s opinions 
were reliable amongst the scientific community. Lastly, 
Nukida contends that Dr. Urquiza’s testimony exceeded 
the bounds of permissible CSAAS evidence because he 
testified about the characteristics of persons who sexually 
abuse children and the typical nature of the abuse, not 
just the characteristics of sexual abuse victims. Nukida 
therefore concludes that his constitutional rights to due 
process were violated because the CSAAS evidence was 
“used to unfairly corroborate and bolster [Jane Doe’s] 
allegations against appellant.”

As we explain below, we conclude the trial court did 
not err in admitting the CSAAS testimony and reject 
Nukida’s arguments in their entirety.

1.	 Procedural Background

Before trial, the prosecution filed a motion in limine 
to admit Dr. Urquiza’s expert testimony regarding 
CSAAS to disprove common myths and misconceptions 
about children’s reactions to sexual abuse and to assist 
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the jury in evaluating the victim’s testimony. Specifically, 
the prosecution asked to offer expert testimony “as to 
molestation victims in general so as to dispel common 
misconceptions which may exist among the jurors about 
how victims react to such abuse and how they go about 
disclosing the abuse, as well as the fact that there is no 
‘typical’ child molester.” The prosecution further argued 
that a limiting instruction could be given admonishing 
the jury that the evidence was admissible solely for the 
purpose of showing that the victim’s reactions were not 
inconsistent with having been molested, and not to assess 
the truth of the victim’s claim.

Nukida’s trial counsel moved to exclude the CSAAS 
evidence in its entirety. Counsel claimed that such 
evidence was not generally accepted in the scientific 
community and requested that the court hold a Kelly/
Frye6 hearing before admitting the evidence. Counsel 
also argued that if Dr. Urquiza was permitted to testify, 
his testimony should be limited to “only the myths or 
misconceptions that are present in this case that are 
beyond the common knowledge of the jurors.” Counsel 
additionally contended in court that there “really [was] no 
misconceptions about [late reporting] in society anymore” 
such that the testimony would be irrelevant.

The trial court ruled that the CSAAS evidence was 
admissible so long as Dr. Urquiza did not render an opinion 

6.  This rule, now known as only the Kelly rule (see People 
v. Bolden (2002) 29 Cal.4th 515, 545 (Bolden)) refers to the test 
for reliability of expert witness testimony as set out in People v. 
Kelly (1976) 17 Cal.3d 24.



Appendix A

22a

as to what happened, who did what, or who was telling 
the truth. The court noted that “not all jurors are going 
to be familiar with the subject appropriate for expert 
testimony.” The court informed Nukida’s counsel that he 
could object if the testimony exceeded the permissible 
scope.7

At trial, Dr. Urquiza testified as an expert in CSAAS. 
He testified that CSAAS was developed in the early 1980s 
as an educational tool for therapists to address myths 
and misconceptions they may have about the behavior 
of child sexual abuse victims. There are five general 
categories of CSAAS: secrecy, helplessness, entrapment 
or accommodation, delayed and unconvincing disclosure, 
and retraction.

According to Dr. Urquiza, most child victims of 
sexual abuse have some type of ongoing relationship with 
their abuser. The perpetrators are usually bigger, older, 
stronger, and often in a position of control or authority in 
the child’s life. The perpetrators also use various methods 
of coercion to ensure the child stays quiet. This can range 
from overt threats that something bad might happen, to 
intimidating the child into staying quiet, to befriending 
the child and making the child care about them enough 
that he or she feels “stuck” about reporting unwanted 
contact or touching.

Many children feel unable to fight back or resist the 
abuser and submit to the abuse, particularly if the abuser 

7.  The record does not ref lect that counsel made any 
objections during Dr. Urquiza’s testimony.



Appendix A

23a

is someone in a position of significant authority in their 
life. Child sexual abuse victims generally feel trapped and 
will often take steps to accommodate or attempt to cope 
with the abuse by compartmentalizing their emotions and 
“disassociating” while being abused, or finding ways to 
make it harder for the perpetrator to have access to them.

Dr. Urquiza testified that most children can sometimes 
take months, years, or even “decades” before they initially 
disclose the abuse. In addition, the amount of information 
the child initially discloses is often not fully articulate 
or detailed, and the child often will “test the waters” by 
sharing only a little information to gauge how supportive 
of a reaction they receive. Similarly, children often have 
difficulty remembering the details of the abuse the more 
frequently it occurred, thereby resulting in inconsistent 
or unconvincing disclosures.

Dr. Urquiza clarified that a child did not have to go 
through all five stages of CSAAS to be classified as a 
victim and that CSAAS is not a mechanism to diagnose 
whether a particular child has been sexually abused. In 
addition, he testified that he was not familiar with the 
facts of this case or any of the parties related to the case, 
and was not offering an opinion as to whether Jane Doe 
had been sexually abused.

2.	 Applicable Law and Standard of Review

Expert opinion testimony is admissible when the 
subject matter is “beyond common experience” and the 
opinion would assist the trier of fact. (Evid. Code, § 801, 
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subd. (a).) “‘When expert opinion is offered, much must 
be left to the trial court’s discretion.’ [Citation.] The trial 
court has broad discretion in deciding whether to admit 
or exclude expert testimony [citation], and its decision 
as to whether expert testimony meets the standard for 
admissibility is subject to review for abuse of discretion. 
[Citations.]” (People v. McDowell (2012) 54 Cal.4th 395, 
426.)

“Trial courts may admit CSAAS evidence to disabuse 
jurors of five commonly held ‘myths’ or misconceptions 
about child sexual abuse. [Citation.] While CSAAS 
evidence is not relevant to prove the alleged sexual abuse 
occurred, it is well established in California law CSAAS 
evidence is relevant for the limited purpose of evaluating 
the credibility of an alleged child victim of sexual abuse. 
[Citations.]” (People v. Lapenias (2021) 67 Cal.App.5th 
162, 171 (Lapenias); see also In re S.C. (2006) 138 Cal.
App.4th 396, 418; People v. Wells (2004) 118 Cal.App.4th 
179, 188; People v. Patino (1994) 26 Cal.App.4th 1737, 
1744-1745 (Patino); People v. Housley (1992) 6 Cal.App.4th 
947, 955-956; People v. Harlan (1990) 222 Cal.App.3d 439, 
449-450 (Harlan); People v. Stark (1989) 213 Cal.App.3d 
107, 116-117.) CSAAS evidence “is admissible solely for 
the purpose of showing that the victim’s reactions as 
demonstrated by the evidence are not inconsistent with 
having been molested.” (People v. Bowker (1988) 203 
Cal.App.3d 385, 394 (Bowker).) “For instance, where a 
child delays a significant period of time before reporting 
an incident or pattern of abuse, an expert could testify 
that such delayed reporting is not inconsistent with the 
secretive environment often created by an abuser who 
occupies a position of trust.” (Ibid.) CSAAS evidence 



Appendix A

25a

“is not admissible to prove that the complaining witness 
has in fact been sexually abused; it is admissible to 
rehabilitate such witness’s credibility when the defendant 
suggests that the child’s conduct after the incident—e.g., 
a delay in reporting—is inconsistent with his or her 
testimony claiming molestation. [Citations.] ‘Such expert 
testimony is needed to disabuse jurors of commonly held 
misconceptions about child sexual abuse, and to explain 
the emotional antecedents of abused children’s seemingly 
self-impeaching behavior.’” (People v. McAlpin (1991) 53 
Cal.3d 1289, 1300-1301, fn. omitted (McAlpin).)

3.	 Analysis

a.	 The Trial Court Did Not Abuse Its Discretion 
in Admitting the CSAAS Evidence

Nukida argues that the trial court abused its discretion 
because “[t]he misconceptions that CSAAS testimony has 
been upheld to refute no longer exist. Moreover, in this 
case, there was no evidence that any of the prospective 
jurors held the misconceptions that previously prevailed in 
our society.” In support of this argument, Nukida largely 
cites scholarly articles and cases from other jurisdictions. 
We find this argument without merit.

The California Supreme Court ruled in McAlpin that 
CSAAS testimony is admissible to disabuse jurors of 
commonly held misconceptions about child sexual abuse 
victims’ behavior and to explain seemingly contradictory 
behavior of a child sexual abuse victim. (McAlpin, supra, 
53 Cal.3d at pp. 1300-1302.) As this court is bound by 
decisions of the California Supreme Court, Nukida’s 
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references to decisions from other jurisdictions that 
reached different decisions on the admissibility of CSAAs 
testimony have no effect on the binding nature of McAlpin. 
(See People v. Ramirez (2023) 98 Cal.App.5th 175, 216.) 
Based on this binding precedent, as well as the substantial 
precedent set forth above regarding admissibility of 
CSAAS evidence, we conclude the trial court did not abuse 
its discretion when it ruled that the prosecution’s proposed 
expert testimony on CSAAS was relevant and admissible 
for the limited purpose for which it was admitted in the 
instant case. (See Lapenias, supra, 67 Cal.App.5th at p. 
172; Patino, supra, 26 Cal.App.4th at pp. 1744-1745; People 
v. Perez (2010) 182 Cal.App.4th 231, 245.)

b.	 CSAAS Evidence is Not Subject to the Kelly 
Rule

Nukida next argues that because CSAAS evidence has 
never been evaluated by the Kelly rule and its model has 
not been generally accepted in the scientific community, 
the trial court abused its discretion in admitting Dr. 
Urquiza’s testimony. We disagree.

Under the Kelly rule, “evidence obtained through a 
new scientific technique may be admitted only after its 
reliability has been established under a three-pronged 
test. The first prong requires proof that the technique 
is generally accepted as reliable in the relevant scientific 
community.”8 (Bolden, supra, 29 Cal.4th at p. 544.)

8.  Although the Kelly rule involves two more prongs 
regarding the qualifications of the testifying witness and the 
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The California Supreme Court has explained that 
the “additional scrutiny” under Kelly, which “imposes 
certain preconditions on the admission of evidence derived 
from a novel scientific technique or procedure.  .  .  . ‘is 
justified because “[l]ay jurors tend to give considerable 
weight to ‘scientific’ evidence when presented by ‘experts’ 
with impressive credentials. We have acknowledged the 
existence of a ‘ . . . misleading aura of certainty which often 
envelops a new scientific process, obscuring its currently 
experimental nature.’”’” (People v. Peterson (2020) 10 
Cal.5th 409, 457 (Peterson).)

However, unlike evidence that is based on a new 
scientific technique or procedure, expert opinion 
testimony is not necessarily subject to the Kelly test. 
The California Supreme Court has explained as follows: 
“[I]n most cases no similar caution is required before a 
jury considers expert opinion testimony. Unlike results 
‘produced by a machine,’ to which jurors may ‘ascribe an 
inordinately high degree of certainty,’ jurors presented 
with the personal opinion of a witness, even an expert 
witness, ‘may temper their acceptance of his [or her] 
testimony with a healthy skepticism born of their 
knowledge that all human beings are fallible.’ [Citations.] 
For this reason, ‘“[a]bsent some special feature which 
effectively blindsides the jury, expert opinion testimony 
is not subject to Kelly[ ].”’ [Citations.] Of course, some 
expert testimony may be ‘based, in whole or part, on a 

procedure used to perform the technique at issue (see Bolden, 
supra, 29 Cal.4th at pp. 244-245), Nukida does not contend that 
Dr. Urquiza’s testimony failed to satisfy these other two elements. 
Therefore, we do not discuss them further.
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technique, process, or theory which is new to science and, 
even more so, the law’ [citation]; where the novel technique 
‘appears in both name and description to provide some 
definitive truth which the expert need only accurately 
recognize and relay to the jury,’ additional scrutiny under 
Kelly is warranted.” (Peterson, supra, 10 Cal.5th at pp. 
457-458, some italics added.)

In the instant matter, Nukida contends that the 
California Supreme Court applied Kelly to evidence 
regarding rape trauma syndrome in People v. Bledsoe 
(1984) 36 Cal.3d 236 (Bledsoe), and therefore, Kelly must 
be applied to CSAAS evidence as well. In Bledsoe,” 
expert testimony describing the [rape trauma] syndrome 
and applying it to [the] victim was used to prove that ‘a 
rape in the legal sense had, in fact, occurred.’” (People v. 
Stoll (1989) 49 Cal.3d 1136, 1160 (Stoll), italics omitted.) 
However, “rape trauma syndrome was not devised to 
determine . . . whether, in fact, a rape in the legal sense 
occurred—but rather was developed by professional 
rape counselors as a therapeutic tool, to help identify, 
predict and treat emotional problems experienced by the 
counselors’ clients or patients.” (Bledsoe, supra, at pp. 249-
250.) In other words, the scientific literature regarding 
rape trauma syndrome did “not . . . purport to claim that 
the syndrome is a scientifically reliable means of proving 
that a rape occurred.” (Id. at p. 251.) The court therefore 
found that the evidence was inadmissible as it did not meet 
the Kelly test. (Id. at p. 1161.)

The Third District Court of Appeal subsequently 
indicated in Bowker that Bledsoe created an exception 
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allowing for the admissibility of evidence related to 
rape trauma syndrome only for the limited purpose of 
“‘[disabusing] the jury of some widely held misconceptions 
about rape and rape victims, so that it may evaluate 
the evidence free of the constraints of popular myths.’ 
[Citation.]” (Bowker, supra, 203 Cal.App.3d at p. 391.) 
The court similarly found that notwithstanding Kelly, 
CSAAS evidence may similarly be admissible for the 
limited purpose of “disabusing the jury of misconceptions 
as to how child victims react to abuse.” (Bowker, supra, 
203 Cal.App.3d at p. 392.)

Although Nukida claims that the holding in Bowker 
reflected a misinterpretation of Bledsoe, the California 
Supreme Court subsequently made clear that its opinion 
in “Bledsoe did not hold that the [Kelly] test applied to 
the expert opinion in that case” and that Bledsoe did not 
“discuss the test’s relationship to ‘syndrome’ or other 
expert psychological evidence in general.” (Stoll, supra, 
49 Cal.3d at p. 1161.) Significantly, subsequent to Bledsoe, 
the California Supreme Court in Stoll concluded that 
where psychological testimony is based on methods that 
“are not new to psychology or the law” and “carry no 
misleading aura of scientific infallibility,’” the testimony 
is not subject to the Kelly rule. (Stoll, supra, 49 Cal.3d 
at p. 1157.) Notably, Nukida does not address Stoll in his 
argument.

In the present case, Nukida fails to demonstrate that 
CSAAS evidence is based on methods that are “new to 
psychology or the law” and that testimony about CSAAS 
carries a “misleading aura of scientific infallibility.” (Stoll, 
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supra, 49 Cal.3d at p. 1157; accord, Peterson, supra, 10 
Cal.5th at p. 458.) Indeed, the case of People v. Munch 
(2020) 52 Cal.App.5th 464 (Munch), specifically found that 
with respect to CSAAS evidence, “we are not dealing 
with new experimental scientific evidence ‘“not previously 
accepted in court.”’” (Munch, supra, 52 Cal.App.5th at 
p. 472.)

In the instant case, Dr. Urquiza had been a licensed 
psychologist for over 30 years and was the director at the 
U.C. Davis Care Center, a child abuse treatment program. 
Over the course of his work at the Center, he had treated 
over 1,000 children, including supervising and training 
others in their treatment of children. His expert testimony 
was therefore “‘based on [his] clinical experience with 
child sexual abuse victims and on [his . . . ] . . . familiarity 
with professional literature in the area.’ [Citation.] .  .  . 
Such expert testimony meets ‘traditional standards for 
competent expert opinion, without need for additional 
screening procedures [under Kelly/Frye.]’” (Munch, 
supra, 52 Cal.App.5th at p. 473.) In addition, CSAAS 
evidence “has been ruled to be properly admitted by the 
courts of this state for decades.” (Id. at pp. 468, 472.)

Furthermore, testimony about CSAAS does not 
purport to make any definitive statements about whether 
a child has been abused and instead simply attempts to 
dispel misconceptions about the conduct of child sexual 
abuse victims. (See Munch, supra, 52 Cal.App.5th at pp. 
468, 473; Lapenias, supra, 67 Cal.App.5th at p. 173.) Dr. 
Urquiza specifically testified that he knew nothing about 
the case or the facts, and did not know anyone related to 
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the case. The California Supreme Court has also rejected 
the notion that the “use of ‘syndrome’ .  .  . terminology 
by a mental health professional makes the [testimony] 
seem ‘scientific’ to a jury, and thus invokes [Kelly].” 
(Stoll, supra, 49 Cal.3d at p. 1161, fn. 22 [court was “not 
persuaded that juries are incapable of evaluating properly 
presented references to psychological . . . ‘syndromes’”].)

Finally, due to Nukida’s failure to demonstrate the 
applicability of the Kelly rule to the CSAAS evidence in 
this case, we find unpersuasive his reliance on out-of-state 
authority regarding whether CSAAS evidence meets a 
Kelly (or Frye) requirement regarding general acceptance 
within the scientific community. (See, e.g., State v. J.L.G. 
(N.J. 2018) 234 N.J. 265, 301 [“we apply the Frye test and 
consider whether CSAAS has achieved general acceptance 
in the scientific community”].)

In conclusion, because Nukida does not establish 
that CSAAS evidence is based on methods that are “new 
to psychology or the law” and that the evidence carried 
a “misleading aura of scientific infallibility” (see Stoll, 
supra, 49 Cal.3d at p. 1157; accord, Peterson, supra, 10 
Cal.5th at pp. 457-458), we find that the trial court did 
not abuse its discretion in admitting expert testimony 
about CSAAS without first conducting a Kelly test. (See, 
e.g., Lapenias, supra, 67 Cal.App.5th at p. 173 [“expert 
CSAAS testimony is not ‘“‘scientific’” evidence’ subject 
to the Kelly rule”]; Munch, supra, 52 Cal.App.5th at pp. 
472-473 [CSAAS evidence not subject to Kelly analysis]; 
Harlan, supra, 222 Cal.App.3d at p. 449 [Kelly rule does 
not apply to expert testimony about the reactions of child 
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molestation victims, where expert’s “opinion was based 
on her clinical experience with child sexual abuse victims 
and on her familiarity with professional literature in the 
area”].)

c.	 The CSAAS Testimony Did Not Exceed the 
Bounds of Permissible CSAAS Evidence

Nukida next argues that Dr. Urquiza’s testimony went 
beyond the permissible scope of CSAAS evidence because 
it included his opinions about the abuser, locations where 
abuse typically occurred, the frequency of abuse, and a 
non-offending parent’s knowledge of the abuse. Nukida 
claims that because such testimony did not focus on the 
typical reactions of child victims to abuse and, in fact, 
mirrored the “exact scenario” that Jane Doe testified to, 
those portions of Urquiza’s testimony should have been 
excluded. We find no merit to this contention.

As set forth above, Dr. Urquiza testified to the five 
general stages of CSAAS and expressly stated that he 
had no knowledge of the facts of this case. Further, in 
reviewing Dr. Urquiza’s testimony, it is apparent that 
the portions cited by Nukida were not attempts to draw 
parallels to the case, but instead provided further insight 
into the various stages of CSAAS. For example, in noting 
that an abuser is often someone already known or related 
to the child, Dr. Urquiza indicated that this allowed for 
the abuser to coerce the child into secrecy or contribute to 
the child’s feeling of helplessness. Similarly, Dr. Urquiza 
discussed a non-offending caregiver or parent’s lack 
of knowledge as it related to a child’s helplessness or 
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vulnerability. Lastly, Dr. Urquiza noted that the location 
of the abuse was important to dispel one of the common 
myths surrounding secrecy, namely, that the abuse 
typically happened in a “dark alley” or unknown place 
and with an unknown person. Accordingly, based on our 
review of the record, we find that Dr. Urquiza’s testimony 
fell within the scope of permissible testimony, and the trial 
court did not abuse its discretion in admitting it.

d.	 Admission of CSAAS Evidence Did Not 
Violate Due Process

Finally, Nukida contends that the admission of 
the CSAAS evidence violated his due process rights 
to a fair trial because it was irrelevant, unreliable, 
and inflammatory, as set forth in his above-described 
arguments.

Generally, a court’s compliance with the rules of 
evidence does not violate a defendant’s right to due process. 
(Lapenias, supra, 67 Cal.App.5th at p. 174, citing People 
v. Hall (1986) 41 Cal.3d 826, 834-835.) Reviewing courts 
have also routinely held the admission of CSAAS evidence 
does not violate due process. (See, e.g., Patino, supra, 26 
Cal.App.4th at pp. 1744-1745 [trial court’s admission of 
CSAAS evidence did not violate due process].) For the 
same reasons, we conclude that Dr. Urquiza’s testimony 
about CSAAS did not violate Nukida’s constitutional right 
to due process.

Further, we have already rejected Nukida’s contentions 
that (1) the evidence should have been excluded as 
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irrelevant; and (2) CSAAS evidence is unreliable and 
that the Kelly test must be applied. The “rejection of a 
claim on the merits necessarily leads to rejection of any 
constitutional theory or ‘gloss’ raised” on appeal. (People 
v. Scott (2011) 52 Cal.4th 452, 487, fn. 29.) Having rejected 
each of the underlying claims of error in admitting the 
CSAAS evidence, we accordingly reject Nukida’s due 
process claim.

B.	 Instructional Error

Nukida next argues that the court erred in giving the 
jury a “version” of CALCRIM No. 1193, the instruction 
generally provided when a case involves CSAAS expert 
testimony. Nukida specifically argues that the court 
improperly failed to include language from CALCRIM 
No. 1193 that the expert testimony was also not evidence 
that Nukida committed the conduct with which he was not 
charged. Nukida further argues that the court erroneously 
used the wrong pronoun of “his” instead of “her”, which 
“undoubtedly misled the jury” on how it should use the 
CSAAS evidence and resulted in them evaluating his 
credibility, as opposed to Jane Doe’s as contemplated by 
the instruction. Nukida claims that due to these omissions 
and errors in the instruction, the prosecution’s burden was 
lowered from guilt beyond a reasonable doubt in violation 
of Nukida’s due process rights.

1.	 Trial Court Proceedings

Prior to instructing the jury and outside the jury’s 
presence, the trial court indicated it had reviewed the 
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instructions with counsel off-the-record. Defense counsel 
indicated he “was not adding anything” and only asked 
for one instruction (not CALCRIM No. 1193) to be pulled.

At the conclusion of evidence, the court instructed 
the jury pursuant to CALCRIM No. 1193 as follows: 
“You have heard testimony from Dr. Anthony Urquiza 
regarding [CSAAS]. [¶] Dr. Urquiza’s testimony about 
[CSAAS] is not evidence that the defendant committed any 
of the crimes charged against him. [¶] You may consider 
this evidence only in deciding whether or not [Jane Doe]’s 
conduct was not inconsistent with the conduct of someone 
who has been molested and in evaluating the believability 
of his testimony.”

2.	 Applicable Law and Standard of Review

As a threshold matter, the Attorney General argues 
that Nukida has forfeited his claim of instructional error by 
failing to object to CALCRIM No. 1193 at trial. However, 
because Nukida contends the challenged instruction was 
an incorrect statement of law and affected his substantial 
rights under section 1259, we decide that we can consider 
the merits of his claim in spite of his failure to object below. 
(See People v. Grandberry (2019) 35 Cal.App.5th 599, 604; 
People v. Gomez (2018) 6 Cal.5th 243, 312.)

“We determine whether a jury instruction correctly 
states the law under the independent or de novo standard 
of review.” (People v. Ramos (2008) 163 Cal.App.4th 
1082, 1088.) When we review a purportedly erroneous 
instruction, we consider “‘“‘whether there is a reasonable 
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likelihood that the jury has applied the challenged 
instruction in a way’ that violates the Constitution.”’” 
(People v. Richardson (2008) 43 Cal.4th 959, 1028 
(Richardson).) We consider the instructions as a whole and 
“‘assume that jurors are intelligent persons and capable of 
understanding and correlating all jury instructions which 
are given.’” (Ibid.)

3.	 No Error in Instructing with CALCRIM No. 
1193

a.	 Use of Incorrect Pronoun

Nukida argues that the court’s erroneous use of “his 
testimony” at the end of the instruction instead of “her 
testimony” would have led the jury to erroneously believe 
the instruction referenced the credibility of someone else’s 
testimony apart from Jane Doe. Nukida notes that since 
he was a male and referred to in the previous sentence, 
the jury would have erroneously assumed that “his 
testimony” referred to Nukida and improperly used the 
CSAAS evidence in evaluating his (Nukida’s) credibility.

In reviewing the instruction, it is apparent that the 
trial court should have used “her” instead of “his” in the 
last sentence of this instruction as the jury was to use Dr. 
Urquiza’s testimony on child sexual abuse accommodation 
syndrome to evaluate Jane Doe’s credibility. However, 
we do not agree that the mistaken pronoun led the jury 
to evaluate Nukida’s credibility using Dr. Urquiza’s 
testimony for two reasons: (1) it is more likely that 
“his” would refer back to Dr. Urquiza, not Nukida; and 
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(2) evaluating Nukida’s credibility using Dr. Urquiza’s 
testimony would be illogical.

To explain, as the only testimony referred to in the 
instruction is Dr. Urquiza’s, it is more likely that if the jury 
had been misled by the instruction, they would attribute 
the pronoun to Dr. Urquiza, not Nukida. Moreover, as 
explained clearly by Dr. Urquiza, the purpose of his 
testimony was to demonstrate potential reasons why child 
victims of sexual abuse may exhibit certain behaviors, 
such as delayed reporting, that dispelled prevailing 
myths about such victims. Accordingly, such testimony 
would only logically apply to the credibility of the victim’s 
testimony, not the abuser.

Furthermore, we agree with the Attorney General 
that in considering the mistaken pronoun in light of the full 
instruction, it is not reasonably likely that the jury would 
have erroneously interpreted the instruction in the manner 
claimed by Nukida. Specifically, the language immediately 
preceding the incorrect pronoun refers to “the conduct of 
someone who has been molested.” Therefore, relying on 
the assumption that jurors are intelligent persons capable 
of understanding jury instructions as given, we believe 
the jury would not have misinterpreted this instruction 
as referring to Nukida’s credibility, but reasonably 
understood that this referred to the credibility of the 
person who had allegedly been molested, Jane Doe. (See 
Richardson, supra, 43 Cal.4th at p. 1028.)
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b.	 Omission  of  Language  Regarding 
Uncharged Conduct

Nukida next argues that the court erred in omitting 
language from CALCRIM No. 1193 regarding uncharged 
conduct. He indicates that CALCRIM No. 1193, in its 
original form, reads as follows:

“You have heard testimony from [expert’s name] 
regarding child sexual abuse accommodation syndrome. 
[¶]

“Child sexual abuse accommodation syndrome relates 
to a pattern of behavior that may be present in child 
sexual abuse cases. Testimony as to the accommodation 
syndrome is offered only to explain certain behavior of 
an alleged victim of child sexual abuse. [¶]

“[expert’s name]’s testimony about child sexual 
abuse accommodation syndrome is not evidence that the 
defendant committed any of the crimes charged against 
(him/her) [or any conduct or crime[s] with which (he/she) 
was not charged]. [¶]

“You may consider this evidence only in deciding 
whether or not [alleged victim’s name]’s conduct was 
consistent with the conduct of someone who has been 
molested, and in evaluating the believability of the alleged 
victim.” (Italics added.)

Nukida argues that because the trial court did not 
include the bracketed language “or any conduct or crimes 
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with which he was not charged,” the jury could have used 
the CSAAS testimony as evidence that Nukida committed 
other acts of abuse against Jane Doe that were not 
charged but introduced at trial by the prosecution. Nukida 
therefore contends that the jury may have impermissibly 
relied on such evidence as a basis for their guilty verdicts. 
We find no merit to this contention.

In addition to CALCRIM No. 1193, the court provided 
the jurors with CALCRIM No. 1191A9, which addresses 
the appropriate use of evidence regarding uncharged sex 

9.  This instruction, as provided to the jury in Nukida’s 
case, reads as follows: “The People presented evidence that the 
defendant committed the crime of Lewd Act Upon a Child that 
was not charged in this case. This crime is defined for you in these 
instructions. [¶] You may consider this evidence only if the People 
have proved by a preponderance of the evidence that the defendant 
in fact committed the uncharged offense. Proof by a preponderance 
of the evidence is a different burden of proof from proof beyond 
a reasonable doubt. A fact is proved by a preponderance of the 
evidence if you conclude that it is more likely than not that the 
fact is true. [¶] If the People have not met this burden of proof, 
you must disregard this evidence entirely. [¶] If you decide that 
the defendant committed the uncharged offense, you may, but are 
not required to, conclude from that evidence that the defendant 
was disposed or inclined to commit sexual offenses, and based on 
that decision, also conclude that the defendant was likely to commit 
Forcible Lewd Act Upon a Child and Lewd Act Upon a Child, as 
charged here. If you conclude that the defendant committed the 
uncharged offense, that conclusion is only one factor to consider 
along with all the other evidence. It is not sufficient by itself to 
prove that the defendant is guilty of Forcible Lewd Act Upon a 
Child and Lewd Act Upon a Child. The People must still prove 
each charge beyond a reasonable doubt.”
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offenses. The instruction specifically provides that such 
evidence can only be used to prove that the defendant 
committed the charged offenses of sexual abuse. 
Accordingly, if the jury used the CSAAS testimony as 
evidence Nukida committed the uncharged offenses, this 
would, in turn, violate the explicit language in CALCRIM 
No. 1193 that CSAAS testimony is not evidence he 
committed the charged offenses. Moreover, by testifying 
that CSAAS was not used to diagnose or give an opinion 
on whether someone was the victim of sexual abuse, 
Dr. Urquiza’s testimony made it apparent that CSAAS 
evidence was not any indication of whether someone 
had committed any acts of sexual abuse—charged or 
uncharged. (See People v. Gonzalez (2017) 16 Cal.App.5th 
494, 504 [noting that the omission of language regarding 
uncharged offenses did not violate due process when 
viewed in context with other limiting instructions and 
content of expert testimony].) Accordingly, we conclude 
that there was no error in the trial court not including 
the bracketed language regarding uncharged offenses. 
As we find no instructional error in this regard, we reject 
Nukida’s alternative argument that his trial counsel was 
ineffective for failing to object to the instruction. (See 
People v. Poslof (2005) 126 Cal.App.4th 92, 99 [“[w]here 
there is ‘no sound legal basis for objection, counsel’s failure 
to object to the admission of the evidence cannot establish 
ineffective assistance’”].)

c.	 Harmless Error

Nukida claims that the mistaken pronoun and omission 
of the bracketed language violated his due process rights 
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by reducing the prosecution’s burden of proving Nukida’s 
guilt beyond a reasonable doubt. He therefore argues we 
must apply the federal standard test under Chapman v. 
California (1967) 386 U.S. 18, 24, which provides that 
constitutional error can be held harmless only if the court 
is able to declare a belief that the error was harmless 
beyond a reasonable doubt. However, even assuming that 
(1) there was instructional error, and (2) Nukida is correct 
concerning the standard to be applied, we conclude the 
error was harmless.

The record reflects that the evidence in support of 
Nukida’s guilty verdicts was particularly strong and 
credible. Jane Doe provided substantial details regarding 
multiple incidents of sexual abuse and remained consistent 
in her explanations throughout cross-examination. Jane 
Doe also testified more than once that she chose not to 
disclose any of the abuse when it was happening because 
she was afraid of the family losing Nukida’s full financial 
assistance, and E.V. and Nukida both confirmed that 
E.V. was fully dependent on Nukida for paying all the 
family’s expenses. In addition, Nukida made numerous 
statements to Jane Doe during the first in-person meeting 
that reflected admissions or acknowledgments of guilt, 
including that: (1) he “didn’t understand” why he had 
abused her; (2) apologizing for his behavior; (3) stating that 
his conduct was due to his “psyche”: and (4) offering to go 
to jail for his behavior. Nukida made additional statements 
reflecting his guilt during the second in-person meeting, 
where he apologized for his behavior once again, talked 
about going to see a hypnotist to find out what happened, 
and offered to do whatever he could to bring Jane Doe 
closure, including going to jail or killing himself.
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In conclusion, even if we assume that the trial court 
erred in giving the challenged instruction, such an error 
was harmless because it is evident beyond a reasonable 
doubt that the jury would have still reached the same 
verdicts.

C.	 Cruel and Unusual Punishment Sentence

Nukida argues for the first time on appeal that his 
sentence of 112 years eight months constitutes cruel 
and unusual punishment in violation under the Eighth 
Amendment of the federal Constitution and article I, 
section 17, of the California Constitution. He contends 
the aggregate sentence shocks the conscience, offends 
fundamental notions of human dignity, and is grossly 
disproportionate to his crimes.

1.	 Forfeiture

The Attorney General argues that Nukida has 
forfeited his claim by failing to object to the condition on 
cruel and unusual punishment grounds in the trial court. 
Although Nukida concedes this point, he nevertheless 
contends that we should reach the merits of his claim 
“‘in order to forestall a possible claim of ineffectiveness 
of counsel based on failure to object.’ “Because we can 
easily resolve Nukida’s claim on the merits, we will not 
address the issue of forfeiture and need not address the 
issue of ineffective assistance.
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2.	 Applicable Law and Standard of Review

“Cruel and unusual punishment is prohibited by the 
Eighth Amendment to the United States Constitution 
and article I, section 17 of the California Constitution. 
Punishment is cruel and unusual if it is so disproportionate 
to the crime committed that it shocks the conscience and 
offends fundamental notions of human dignity.” (People 
v. Mantanez (2002) 98 Cal.App.4th 354, 358, fns. omitted; 
see also Ewing v. California (2003) 538 U.S. 11, 20-23 
(Ewing).)

“The Eighth Amendment, which forbids cruel and 
unusual punishments, contains a ‘narrow proportionality 
principle’ that ‘applies to noncapital sentences.’” (Ewing, 
supra, 538 U.S. at p. 20, quoting Harmelin v. Michigan 
(1991) 501 U.S. 957, 996-997.) “‘The Eighth Amendment 
does not require strict proportionality between crime and 
sentence. Rather, it forbids only extreme sentences that 
are “grossly disproportionate” to the crime.’” (Ewing, 
supra, 538 U.S. at p. 23.)

California’s Constitution imposes a similar standard. 
“[I]n California, a punishment may violate .  .  . the 
Constitution if, although not cruel or unusual in its method, 
it is so disproportionate to the crime for which it is inflicted 
that it shocks the conscience and offends fundamental 
notions of human dignity.” (In re Lynch (1972) 8 Cal.3d 
410, 424, superseded by statute on another ground.) “The 
main technique of analysis under California law is to 
consider the nature both of the offense and of the offender. 
[Citation.] The nature of the offense is viewed both in the 
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abstract and in the totality of circumstances surrounding 
its actual commission; the nature of the offender focuses on 
the particular person before the court, the inquiry being 
whether the punishment is grossly disproportionate to 
the defendant’s individual culpability, as shown by such 
factors as age, prior criminality, personal characteristics, 
and state of mind.” (People v. Martinez (1999) 76 Cal.
App.4th 489, 494.)

The California Supreme Court has “distilled three 
analytical techniques to aid [a court’s] deferential review 
of excessiveness claims: (1) an examination of the nature 
of the offense and the offender, with particular attention to 
the degree of danger both pose to society; (2) a comparison 
of the punishment with the punishment California imposes 
for more serious offenses; and (3) a comparison of the 
punishment with that prescribed in other jurisdictions 
for the same offense.” (In re Palmer (2021) 10 Cal.5th 959, 
973.) “Disproportionality need not be established in all 
three areas.” (People v. Norman (2003) 109 Cal.App.4th 
221, 230.)

Whether a sentence constitutes cruel and unusual 
punishment is a question of law. (People v. Hamlin (2009) 
170 Cal.App.4th 1412, 1474.) A reviewing court therefore 
applies the de novo standard of review when determining 
whether a defendant’s sentence is cruel and unusual. 
(Ibid.)
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3.	 Nukida’s Sentence Does Not Constitute Cruel 
and Unusual Punishment

In arguing that his sentence constituted cruel and 
unusual punishment, Nukida specifically points to the lack 
of physical force or weapons used in the commission of his 
crimes and his lack of any prior record. Nukida also notes 
that in comparison, other more serious crimes involving 
sexual conduct would not have triggered “full, separate, 
consecutive terms of imprisonment” under section 667.6.10

In analyzing the first prong of the test, we recognize 
that Nukida’s lack of criminal history is a factor to 
be taken into consideration. With that said, Nukida’s 
conduct involved 19 distinct charges, beginning from 
the time Jane Doe was only six years old until she was a 
teenager. The evidence reflects that he took advantage 
of his relationship with Jane Doe as a person of authority 
and trust by engaging in unwanted sexual conduct 
with her over numerous years. In addition, as noted by 
the Attorney General, section 288, subdivision (b) only 
requires that the force used be “substantially different 
from or substantially in excess of that required for the 
lewd act.’” (See People v. Schulz (1992) 2 Cal.App.4th 999, 
1004.) Therefore, we assign little weight to his argument 
that there was “minimal physical force” used during the 

10.  Section 667.6 provides, in relevant part, that “a full, 
separate, and consecutive term may be imposed for each violation 
of an offense specified in subdivision (e) if the crimes involve the 
same victim on the same occasion.” (§ 667.6, subd. (c).) Section 
288, subdivision (b) is one such offense specified in subdivision 
(e). (§ 667.6, subd. (e).)



Appendix A

46a

commission of the abuse. In summary, we cannot conclude 
that the factors cited by Nukida, when weighed against the 
severity of the offenses committed, render his sentence so 
disproportionate to his crimes as to shock the conscience. 
(See People v. Bestelmeyer (1985) 166 Cal.App.3d 520, 
530-531 (Bestelmeyer).)

With respect to the second prong, Nukida’s argument 
primarily rests on the fact that the offenses for which he 
was convicted carry mandatory consecutive sentences 
under section 667.6, while other more serious crimes 
may be sentenced concurrently. We find no merit to this 
argument. As explained in Bestelmeyer, “[p]unishment is 
not cruel or unusual merely because the Legislature may 
have chosen to permit a lesser punishment for another 
crime. Leniency as to one charge does not transform a 
reasonable punishment into one that is cruel or unusual. 
[Citation.] When they enacted Penal Code section 667.6, 
subdivision (d) the Legislature chose to treat violent sex 
offense and violent sex offenders differently than other 
types of offenses and offenders.” (Bestelmeyer, supra, 166 
Cal.App.3d at pp. 530-531.) Therefore, given the nature of 
the charges against Nukida and the number of offenses 
committed, we cannot say that his sentence was grossly 
disproportionate or cruel and unusual solely because the 
crimes in question mandate consecutive, as opposed to 
concurrent, sentences.11

11.  On reply, Nukida attempts to distinguish Bestelmeyer by 
noting that the sex offenses in that case involved “more egregious 
conduct” that were inherently violent. However, nothing in 
section 667.6 indicates that the offense in question must involve a 
certain degree of violence to justify the imposition of consecutive 
sentences. We therefore find this contention without merit.
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Finally, Nukida does not provide us with any 
information regarding the third prong. Therefore, we 
have no information from which to “conclude that other 
jurisdictions would have treated defendant more leniently 
than California for these multiple crimes of sexual abuse.” 
(See Bestelmeyer, supra, 166 Cal.App.3d at p. 531.) Yet 
even if Nukida had demonstrated that other states would 
have imposed a more lenient sentence on him for the same 
crimes, this would not mandate reversal. “This state 
constitutional consideration does not require California to 
march in lockstep with other states in fashioning a penal 
code. It does not require ‘conforming our Penal Code to 
the “majority rule” or the least common denominator of 
penalties nationwide.’ [Citation.]” (People v. Martinez 
(1999) 71 Cal.App.4th 1502, 1516.)

In conclusion, we find that Nukida’s sentence did not 
constitute cruel and unusual punishment. As we find no 
merit in his Eighth Amendment claims, his counsel was 
not ineffective for failing to raise a meritless objection in 
the trial court. (See People v. Lucero (2000) 23 Cal.4th 
692, 732.)

D.	 Imposition of Restitution Fine

Nukida contends that the trial court erred in fining 
him $20,000 in restitution fund fines, which exceeded the 
maximum amount of $10,000 as provided under section 
1202.4, subdivision (b). While the Attorney General 
concedes that this may have been error, he argues 
that because the trial court did not specify a statutory 
authority for the fines on the record, the matter should 
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be remanded for the trial court to clarify its sentence and 
reduce the fine amount if appropriate.

As Nukida correctly states, the maximum amount 
for a restitution fund fine imposed under section 1202.4 is 
$10,000. (§ 1202.4, subd. (b)(1).) However, we find merit to 
the Attorney General’s argument that the court may have 
intended to impose a fine under section 667.6, subdivision 
(f ), which provides for a maximum fine of $20,000, to be 
paid to the Victim-Witness Assistance Fund, for anyone 
sentenced to specified sex crimes, including lewd or 
lascivious acts under section 288, subdivision (b).

Further, in reviewing the record, the transcript 
from Nukida’s sentencing hearing reflects that the trial 
court imposed “$20,000 in fines,” without reference to 
any particular statute. However, the minute order from 
the hearing indicates that this was a restitution fund 
fine imposed pursuant to “1202.4 PC.” “Where there is a 
discrepancy between the oral pronouncement of judgment 
and the minute order or the abstract of judgment, the oral 
pronouncement controls.” (People v. Zackery (2007) 147 
Cal.App.4th 380, 385.) Although we may ordinarily correct 
a court’s minute order or abstract of judgment if it does 
not accurately reflect the oral pronouncement (see People 
v. Mitchell (2001) 26 Cal.4th 181, 185), we cannot do so in 
this case because the court did not specify the statutory 
authority for its order.

Accordingly, because the court could have permissibly 
imposed a maximum of $20,000 in fines under section 
667.6, subdivision (f ), we conclude that the appropriate 
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remedy is to remand for the court to clarify its decision. 
However, if the trial court did in fact intend to impose the 
fine as a restitution fund fine pursuant to section 1202.4, 
subdivision (b)(1), we direct the court to reduce the amount 
to $10,000.

III.  DISPOSITION

The judgment is reversed as to the restitution fine 
only and remanded for the court to clarify its ruling. The 
trial court is directed to specify the statutory authority 
for the fine and to exercise its discretion within the limits 
of that statute. The trial court is also directed to prepare 
an amended abstract of judgment and forward a certified 
copy of the amended abstract of judgment to the California 
Department of Corrections and Rehabilitation. In all other 
respects, the judgment is affirmed.

/s/                                                  
Wilson, J.

WE CONCUR:

/s/                                           
Greenwood, P.J.

/s/                                           
Bamattre-Manoukian, J.



Appendix B

50a

APPENDIX B — EXCERPTS OF TRANSCRIPT 
IN THE SUPERIOR COURT OF CALIFORNIA, 

COUNTY OF SANTA CRUZ, DATED  
SEPTEMBER 2, 2022 

COURT OF APPEALS OF THE  
STATE OF CALIFORNIA FOR THE  

SIXTH APPELLATE DISTRICT

Santa Cruz County Case No. 20CR03181 
Court of Appeal Case No. H050513

THE PEOPLE OF THE STATE OF CALIFORNIA,

Plaintiff/Respondent,

vs.

TIM NUKIDA,

Defendant/Appellant.

REPORTER’S TRANSCRIPT ON APPEAL

VOLUME: 2 
DATE: 09/02/22 
PAGES: 251-367/500

[5]THE COURT: * * * 

Number two, is to allow sexual assault accommodation 
syndrome testimony.
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And then as far as I know, that’s fine, as long as they 
don’t give an opinion as to what happened or who did what, 
who is telling the truth or anything like that.

MS. ZIEGENHORN: He doesn’t know any of the facts 
in this case, whatsoever.

THE COURT: Do you have any issue with that, Mr. 
Soltesz?

MR. SOLTESZ: Well, not with that part but my only 
issue is there is -- of course, my motion on that is pretty 
lengthy, but the bottom line is like -- I believe we had a 
discussion. Most of my motion goes into what the courts 
rule -- that you can’t say, you [6]know, I think we are on 
solid ground, everybody understands what you can’t say. 
The District Attorney has assured me that she is not going 
into those areas.

My only thoughts are there is kind of like a gate-
keeping function that the Court needs to find that his 
testimony, proposed testimony, will be in an area of 
educating the jury in something that is not declaring -- let 
me back that up. Sorry.

It’s more of a gate-keeping function because he is 
going to testify primarily to late reporting, because there 
is incidents that happened over approximately eight to 
ten years, she didn’t report until eight years, so his real 
testimony, the heart of it, is to talk about why some kids 
late report.
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And so my opinion is that there is really no 
misconceptions about that in society anymore after all 
the specials, after all the talking.

And education, I mean, normally we talk about that 
a little bit in voir dire. Jurors usually say, yeah, kids 
report late all the time. So I don’t think his testimony is 
as relevant as it might have been a decade ago.

THE COURT: Well, not all jurors are going to be 
familiar with the subject appropriate for expert testimony.

And is it a he?

[7]MS. ZIEGENHORN: (Nods in the affirmative.)

THE COURT: He has done it before, right?

MS. ZIEGENHORN: Yes.

MR. SOLTESZ: He has probably done it a thousand 
times.

THE COURT: Yeah, so he knows how to limit it. And 
you will object if he goes over.

MR. SOLTESZ: I absolutely will.

THE COURT: We will certainly allow that.

* * * *
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APPENDIX C — EN BANC OPINION OF  
THE SUPREME COURT OFCALIFORNIA,  

FILED JUNE 12, 2024

IN THE SUPREME COURT OF CALIFORNIA

S284856 
(Court of Appeal, Sixth Appellate District—No. H050513)

THE PEOPLE, 

Plaintiff and Respondent,

v.

TIM MAKOTO NUKIDA, 

Defendant and Appellant.

Filed June 12, 2024

EN BANC

The petition for review is denied.

/s/ GUERRERO               
    Chief Justice


