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APPENDIX A

DistricT COURT OF APPEAL
OF FLORIDA SECOND DISTRICT

JAFFAN INTERNATIONAL., LLC,
Appellant, v.
RADHE ERISHNA PROPERTIES, LLC,

Appellee.
No. 2D2024-0016

February 12, 2025

Appeal from the County Court for Hillshorough
County: Mirtam Valkenburg, Judge.

Stephen J. Bagge of Carey, O'Malley, Whitaker,
Mueller, Roberts & Smuth, P.A., Tampa, for
Appellant.

Ronald D. Edwards, Jr., and Michael S.
Provenzale of Lowndes, Drosdick, Doster, Kantor
& Reed, P.A., of Orlando, for Appellee.

PER CURIAM.

Affirmed.
EKHOUZAM, ROTHSTEIN-YOUAEKIM, and LABRIT,
JdJ.. Concur.

Opinion subject to revision prior to official publication.
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DISTRICT COURT OF APPEAL OF THE STATE OF
FLORIDA SECOND DISTRICT

1700 N. Tampa Street, Suite 300, Tampa FL 33602

March 25, 2025
JAFFAN INTERNATIONAL, LI.C,
APPELLANT(S)
CASE NO.: 2D2024-0016
L.T. No.: 21-CC-92536
V.

RADHE KRISHNA PROPERTIES, LI.C,
APPELLEE(S).

BY ORDER OF THE COURT-

Appellant's Motion for Rehearing and for Written
Opinion 1s demed.

Appellee's Response 1s noted.

I HEREBY CERTIFY that the foregoing 1s a true copy of
the original court order.

2&%&2&%%
Mary Ehzabeth Kuenzel, Clerk

2D2024-0016 3/25/25

D5
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Served:

STEPHEN JAMES BAGGE HILLSBOROUGH CLERK
RONALD DAVID EDWARDS, JR. MICHAEL S.
PROVENZALE JAMES EDWARD WALSON
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IN THE COUNTY COURT OF THE THIRTEENTH
JUDICIAL CIRCUIT IN AND FOR HILLSBOROUGH
COUNTY, FLORIDA

CASE NO.: 21-CC-092536 / Div. I
RADHE KRISHNA PROPERTIES,
LI.C,

Plaintaff,
Vs.

JAFFAN INTEERNATIONAL, LLC,
Defendant.

FINAL JUDGMENT OF EVICTION

THIS CAUSE came on to be heard on December 15, 2023
on Plaintiff s Amended Motion for Default Final
Judgment of Eviction Pursuant to the Court’s Ruling
Prior to Defendant’s Bankruptcy Filing (Which
Bankruptcy Has Now Been Dismissed) (the “Motion™),
and the Court having taken evidence, heard testimony,
reviewed the pleadings, the Motion, Defendant’s
response to the Motion and other matters filed, and being
advised 1n the premises, it 1s thereupon ORDERED and
ADJUDGED as follows:

1. In accordance with Flormda Statute §
83.232, this Court entered i1ts Order of Notification
(*Order”) in this nonresidential eviction action on
September 2, 2021.

2 The Order stated that Defendant “shall
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immediately pay into the registry of the Court any
undisputed amount of rent” and “[iln all cases, the
Tenant must deposit into the Court Registry any rent
accruing during the pendency of the action.”

3. The Order further stated that “[flailure
of the Tenant to pay the rent into the Court Registry
pursuant to this Order shall be deemed an absolute
waiver of the Tenant's defenses, except the defenses of
payment or satisfaction of the rent.”

4. It 1s undisputed that at least the sum of
$5,5664.00 1s due under the subject commercial lease on a
monthly basis. See Defendant’s Verified Motion to
Determine Rent, at § 13 (“the Court should determine
the rent due to Landlord as $5.564.00, which 1= the
monthly rent”).

b. Indeed, Defendant deposited the
amount of $5,5664.00 into the Court Registry on October
5, 2021, in comphance with the Court’s Order and
Florida Statute § 83.232 providing that the undisputed
amount of rent accruing during the pendency of this
action had to be deposited into the Court Registry.
Significantly, Defendant’s deposit of $5,564.00 on
October 5, 2021 was made more than 15 days after
Defendant filed i1ts Verified Motion to Determine Rent.
Defendant clearly understood 1ts obligation under the
Order notwithstanding having filed a Venfied Motion to
Determine Rent.

6. Defendant subsequently failed to
deposit any rent into the Court Registry for the months
of November 2021, December 2021 or January 2022.

1. On February 2, 2022, Defendant filed a
Voluntary Petition for rehef under Title 11 of the United
States Code (the Bankruptcy Code). That bankruptcy
filng stayed this action until the bankruptecy was
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dismissed for cause by the bankruptcy court on August
10, 2023, which ended that stay. Thereafter Defendant
subsequently failed to deposit any rent mto the Court
Registry.

8. The Court heard testimony of the
principal of Defendant at the hearng. Defendant's
witness testified that he did not deposit rental into the
Court Registry as required by § 83.232, Flormda
Statutes, for the months of November 2021, December
2021 or January 2022. Defendant’s witness further
testified that Defendant did not deposit rent into the
registry following the dismissal of its bankruptcy
proceeding for cause. Defendant’s witness admitted that
rent is due on or before the tenth (10%®) of the month
and that December rental was not tendered to Plaintiff
and was not deposited into the Court Registry as of the
date of the hearing. Defendant did not attempt to
deposit funds rejected by the Plaintiff into the Court
Registry.

9. Despite 1ts faillure to deposit any rent
into the Court Reglstr},r after October 5, 2021, Defendant
remains 1n possession of the subject premises and
continues to defend against this nonresidential eviction
action.

10. The 1ssues raised at the hearing were all
previewed at the Court's case management conference
held 1in November. Defendant had ample opportunity to
present evidence at the hearing and was on notice of the
1ssues as early as the case management conference.

11. Defendant’s faillure to deposit the
undisputed amount of rent 1s deemed “an absolute waiver
of the tenant’s defenses” and, as a result, Plaintiff “is
entitled to an immediate default for possession without
further notice or hearing thereon.” § 83.232(5), Fla.
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Stat.

12. As a result, Florida law mandates that
this Court enter an 1mmediate default final judgment of
possession and wrt of possession to and in favor of
Plaintiff pertaiming to the subject premises. Kosoy
Kendall Assoes., LLC v. Los Latinos Rest. Inc., 10 So. 3d
1168 (Fla. 3d DCA 2009) (“Upon the lessee's failure to
timely deposit a monthly rental payment into the
registry as required by court orderl under section
83.232, Flornda Statute, the petitioner-landlord was
absolutely entitled to an ex parte, immediate default for
a writ of possession of the premises by section 83.232(5),
Florida Statute.”) (citations omitted).

13. Notably, “[wlhere the tenant has not
paid the rent into the registry of the court 1in accordance
with court order and the statute, the landlord is entitled
to a writ of possession without further hearing. The trmal
court exercises no discretion, and the landlord 1s entitled
to the 1ssuance of the writ of possession as a matter of
right.” Poal Wk Taft, LLC, 45 So. 3d at 39 (also stating
“[allthough the result may seem harsh in a case like
this, there is no equitable exception to the statute.”):
see also 214 Main St. Corp. v. Tanksley, 947 So. 2d 490,
492 (Fla. Dist. Ct. App. 2006) (Noting that “[clases
addressing this statute support the wiew that the
Landlords here are entitled to a writ of possession™ and
holding that “the plain meaning of section 83.232(5) [ ]
indicates that the legislature intended that a landlord's
right to possession be absolute. The statute does not
allow for a procedure whereby a trial court may excuse
the tenant's noncompliance with its prior order.
Therefore, we conclude that the trmal court erred in
setting aside the default and writ of possession based
upon the finding that the late November payment was
the result of excusable neglect.”).
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14. Defendant’s relhiance upon Axen w
POAH Cutler Manor, LLC, 323 So. 3d 800 (Fla. 3d DCA
2021) is erroneous. Axen involved a residential eviction.
Florida's Landlord and Tenant Act unambiguously
distinguishes between residential and nonresidential
tenancies and the proceedings applicable to each.
Indeed, a key difference between them concerns the
payment of rent 1nto the court remstry. The
nonresidential statute applicable 1n this case prowvides
that when the court enters an order requiring rent to be
paid into the court registry, a default 1= mandatory
when the tenant fails to pay rent into the registry
pursuant to that order. § 83.232(5), Fla. Stat. Axen has
no application here as it addresses the payment of rent
into the court registry under the residential statutory
framework.

15 The Court considered the impact of the
bankruptcy and the dismissal of the bankruptcy for
cause and the hfting of the automatic stay and finds that
the Court has the authority to apply Florida Statute §
83.232(5) to the facts.

16. Defendant’s claims of res judicata,
collateral estoppel. equitable mootness, and other
arguments are all defenses and said defenses are waived
in hght of the noncomphance with Flomda Statute §
83.232(5).

1T In hght of the foregoing, Plaintiff's
Motion 13 GRANTED as required by Florida Statute §
83.232(b).

18. The Clerk of this Court 1s hereby
ordered to 1ssue a Wnt of Possession 1n favor of Plaintaff
and against Defendant, JAFFAN INTERNATIONAL.,
LLC, to the Shenffs of the State of Florida commanding
the Sherff of Hillsborough County, Florda to place
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Plaintiff 1n possession of the following premises:
2001 East Fowler Avenue Suite B

Tampa, Florida 33612 after posting said Writ(s)
conspicuously on the premises.

19. The Clerk of Court shall not issue the
Writ of Possession until fifteen (15) days following the
date of this Final Judgment of Eviction.

20. Plaintiff 1s the prevailing party i this
eviction action and 1s entitled to an award of i1ts
attorneys’ fees and costs. This Court reserves
jurisdiction to award attorneys’ fees and costs incurred
by Plaintiff in this action.

DONE and ORDERED in Chambers at Tampa,
Hillsborough County, Florda this

day of . 2023.
Electronically Conformed 12/22/2023
/sf Mirnam Valkenburg

MIRIAM VALKENBURG

County Judge
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Dated: April 22, 2022

/s Roberta A. Colton
United States Bankruptcy Judge

Umted States Bankruptcy Court, M.D. Florda,
Tampa Division.
IN RE: JAFFAN INTERNATIONAL., LL.C. dba Crave
Restaurant and Bar, Debtor(s).
Case No. 8:22-bk-00459- RCT

MEMORANDUM DECISION AND ORDER
FOLLOWING TRIAL ON AMENDED MOTION FOR
RELIEF FROM THE AUTOMATIC STAY, DENYING

REQUEST TO LIFT THE STAY. AND DIRECTING
ADDITIONAL ADEQUATE PROTECTION

On April 19, 2022, the Court conducted a near day-long
trial on the Amended Motion for Relief from the
Automatic Stay (Doc. 23) (the “Motion™) filed by Radhe
Krishna Properties LL.C (the “Landlord”) and Debtor's
opposition to the Motion (Doc. 34). The trial on the
Motion was set after two prehminary hearings and with
the benefit of supplemental brefing by the parties! and
was hmited 1n scope to the narrow 1ssue of whether the
term of the lease between the parties had been properly
extended.?

At tmal, the Court heard testimony of Nilesh Sutana,
Landlord's corporate representative, Maher dJaffan,
Debtor's president and principal, and Tushar Choksi,
Mr. Sutamna's brotherinlaw and the proprietor of a
grocery store located in the same shopping center as
Debtor. The Court admitted fifteen exhibits offered by
the Landlord and twenty one offered by the Debtor.?
After the close of the evidence, the Court provided the
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parties until April 22 to file their closing arguments.
Both arguments were timely filed.*

Based on the documentary ewvidence and credible
testimony adduced at trmal, and upon due consideration
of the parties’ papers, together with the record and the
relevant case law., the Court finds that the Motion
should be demied, without prejudice. But the Court also
finds that for the Debtor to continue to enjoy the benefit
of the automatic stay, additional adequate protection
must be provided to Landlord.

Jurisdiction
This Court has jursdiction over this proceeding under

28 U.S.C. §§ 157 and 1334(b). This is a core proceeding
under 28 U.S.C. § 157(b)(2)(G).

Facts

In August 2016, Debtor and Landlord entered into a
lease agreement for the premises located at 2001 East
Fowler Avenue, Suite B, Tampa, Florida 33612 (the
“Property”). with an initial five year term commencing
September 1, 2016, and ending August 31, 2021 (the
“Lease”).5 At the Property, Debtor operates a
Mediterranean restaurant and bar named Crave
Restaurant and Bar. Though the lease term commenced
on September 1, 2016, Debtor did not open its doors
officially until July 2018. The restaurant's openming was
delayed, 1n part, due to zoming 1ssues. Prior to opening
the restaurant's doors, Mr. Jaffan invested significant
sums to prepare the premises for Debtor's intended
purpose and to resolve the zoning 1ssues.

The parties’ first three years under the terms of the
lease, while not overly fraught with controversy, were
not smooth saihing. Debtor struggled to pay rent timely,
and there was confusion over which party was
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responsible for the payment of the utihties related to
Debtor's use of the Property. In October 2019, the
parties entered into a Seftlement Agreement and
Amendment to Lease (the “Addendum”)® that in
relevant part, contained broad mutual releases, clarnfied
the party responsible for the payment of utilities,
provided a means for Debtor to cure disputed unpaid
rent for the period ending October 31, 2019, and
amended the lease to change the due date for the
payment of rent from the first of the month to the tenth.

It 15 undisputed that the Lease and Addendum
constitute the entire formal written agreement between
the parties. The relevant provisions of the Lease are:

[2.3] B. RENEWAL OPTIONS. [Debtor] shall have two
(2) renewal options, for a period of five (5) years each,
which such renewal options may be exercised In
accordance with the provisions contained 1n Section 24
hereof (the Initial Term and any exercised renewal
option shall collectively be referred to herein as the
“Term”).

5.1 LEASE TERM. The Term of this Lease starts on the
Commencement Date, and continues for the number of
Lease Years specified in Section 2.3. The Term shall end
upon the passing of said number of Lease Years after
the Commencement Date, subject to extension upon
[Debtor's] exercise of its renewal option described in

Section 2.3 B.

17.1 LATE CHARGES.... Should [Debtor] fail to pay any
such Rent or other monetary obligation when due, then
interest shall accrue from five (5) days after the due
date as the rate of fifteen percent (15%) per annum, but
not greater than the maximum rate permitted by law
(the “Default Rate”), together with a late charge of
[$150.00] to cover Landlord's extra expense involved in
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collecting such delinquent sums. ...

17.2 EVENTS OF DEFAULT: REMEDIES. The
following shall constitute Event of Default by [Debtorl:

A. [Debtor] fails or refuses to pay any Rent. other
monies payable as Rent under this Lease at the
specified time and place and such default should
continue for more than five (5) days: or, ...

C. [Debtor] shall be late twice during the Lease Year” in
the payment of Rent or other sums or charges due
Landlord under this Lease or shall repeatedly default in
the keeping, observing or perforrung of any other
covenants or agreements herein contained to be kept,
observed or performed by [Debtor] ....

17.3 NO WAIVER. No waiver of any agreement of this
Lease, or of the breach thereof, shall be taken to
constitute a waiver of any subsequent breach of such
agreement, nor to justify or authorze the non-
observance of any other occasion of the same or any
other agreement hereof. nor shall the acceptance of Rent
by Landlord at any time when [Debtor] is in default be
construed as a waiver of such default or of Landlord's
right to terminate this Lease on account of such default:
nor shall any waiver or indulgence granted by Landlord
to [Debtor] be taken as an estoppel against Landlord, it
being expressly understood that if at any time [Debtor]
shall be 1n default hereunder, an acceptance by
Landlord of Rent during the continuance of such default
or the failure on the part of Landlord promptly to avail
1tself of such other rights or remedies as Landlord may
have, shall not be construed as a waiver of such default,
but Landlord may at any time thereafter, if such default
continues, terminate this Lease on account of such
default in the manner herein provided.

23.1 NOTICE. Any hill, statement, notice,
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communication or payment which Landlord or [Debtor]
may desire or be required to give to the other Party
shall be 1n writing and shall be sent to the other Party
bly] either: (a) certified mail, return receipt requested,
postage prepaid: (b) personal delivery: (¢) nationally
recognized overnight delivery service: or (d) facsimile
with a “hard copy” sent by either of the means provided
in (b) or (c) above to the address specified in Section 1.0,
... and such notice shall be deemed dehvered and
received: (1) if by certified mail, upon three (3) days after
being deposited 1n an official Umted States Post Office,
postage prepaid: (1) if by courier, upon delivery by
courier. (1i1) if be nationally recognized overnight
delivery service, one (1) day after the deposit thereof
with all delivery charges prepaid: or (iv) if by facsimile,
on the date of transmission, provided that such
facsimile 1s sent on a business day and a confirmation
sheet 18 received and a copy of the notice 1s
simultaneously delivered by either of the means
provided in (b) or (¢) above, respectively. Nothing
contained herein shall hmt either Party from posting
notices in a manner authorized by Florida law.

3 SECTION 24.0 OPTION TO RENEW.

Provided [Debtor] is not in default, and has not been in
default, of any provisions of this Lease, Landlord grants
to [Debtor] the right to extend this Lease for two (2)
periods of five (5) years, under the same terms and
conditions as the Imitial Term, except that Mimimum
Annual Rent shall be as stated 1n Section 2.4 hereof.

If [Debtor] elects to exercise this option, [Debtor] shall
notify Landlord in writing at least six (6) months prior
to the end of the Imitial Term. If this Lease 1s
terminated during the Imtial Term for any reason
whatsoever, [Debtor] shall have no rights to extend this
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Lease pursuant to this Section. [Debtorl’s failure to
provide the written notice as required herein shall
render such options null and void.

Shortly after the Addendum was executed, the COVID-
19 pandeme gripped the nation, causing interruptions
in Debtor's business which. in turn., caused Debtor to
fall behind on 1ts rent obhgations under the Lease.
Debtor failed to pay rent in April and May 2020, and
again 1n November and December 2020. However, 1t 1s
undisputed that the unpaid amounts, plus late fees,
were cured prior to the expiration of the imtial term of
the lease.®

By letter dated October 28, 2020 (the “Renewal
Notice”).? Debtor adwvised Landlord of his intent to
renew the Lease for the second five year term. Debtor
also advised that it planned to remodel the bathrooms
and kitchen at the Property and would be closed during
the month of November for the renovations.l® During
the end of 2020 and 1nto the late spring of 2021, Debtor
made several upgrades to the Property and paid for
repairs to mechanical systems, aimed at improving its
customers’ experience and responding to their health
and safety concerns related to the COVID-19
pandemic.ll? Mr. Jaffan testified that all of these
expenses were Incurred “in anticipation of renewal” of
the Lease.

Mr. Jaffan sent the Renewal Notice by first class mail to
Landlord at the address contained 1n the Lease. It was
not returned to him as undehiverable. Nonetheless, Mr.
Sutara testified that the Renewal Notice was not
received. In fact, Mr. Sutara testified that he first
learned Debtor took the position that i1t had renewed the
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lease 1n late August 2021, when Debtor's counsel, Mr.
Bagge, responded to an August 13, 2021, demand letter
sent by his counsel, Mr. Edwards.12

Throughout their relationship, the parties typically
have communicated by text and email. Mr. Sutana's
communications with Debtor were somewhat hmited.
Mr. Sutaria, who resides 1n Jacksonwville, actively
participated at the outset of the relationship and played
a significant role in the negotiation and preparation of
the Lease. but thereafter he did not communicate
regularly with the Debtor. Rather, one of Mr. Sutana's
business partners, Hitesh Kotecha, was responsible for
regular communications with Debtor. Oddly, Mr.
Kotecha did not testafy at trial.

In describing Debtor's relationship with Landlord,
specifically on the i1ssue of late payments, Mr. Jaffan
said- “everything was cooperated.” Mr. Jaffan testified
that Mr. Kotecha wverbally agreed to a payment
arrangement whereby Debtor would make double rent
payments beginming 1 April 2021 until the four month,
largely pandemicrelated arrearages were cured.l3
Although Debtor ultimately failed to make good on the
agreement, Mr. Jaffan stated that regarding tardy
payments, Debtor was never charged attorney fees or
1interest, only late fees.

Mr. Sutaria described Debtor as habitually late with the
payment of rent. In his words, Debtor “never paid on
time.” Mr. Sutaria conceded, however, that as and as a
result of the Addendum, Debtor was current, and the
pavment related defaults were washed away.14 Debtor's
reprieve was short hived, as Debtor resumed making
delinquent rent payments in February 2020.15 Mr.
Sutaria did not dispute that from time to time,
primarily before the Addendum, the Landlord
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accommodated Debtor with an “adjustment” to the
payment due date.l® However, he stated that any such
adjustment was neither a “waiver” of the late payment
default nor a “modification” to the Lease. At all times,
Landlord maintained its position that late payments
were not acceptable as a matter of course and that the
expectation was that rent would be paxd on time as
agreed.17

Regarding Debtor's improvements and updates to the
Property, Mr. Sutaria claimed he was unaware of any
such 1mprovements. He indicated that mm mud-August
2021, he visited the Property to investigate a leak 1n a
bathroom sink but he did not notice any difference to
the bathroom: his last time seeing the bathrooms was 1n
2017. His August 2021 wisit to investigate the leak was
his first visit to the Property in several years.

Mr. Sutaria often relied upon his brother-inlaw, Mr.
Choksa, to stay abreast of developments at the shopping
center. Though not an employee or formal agent of
Landlord, Mr. Choksi served 1n the capacity of agent on
lIimited occasions and for discrete purposes as directed
by Mr. Sutaria.l® Mr. Sutama did not dispute that Mr.
Choks1 spoke to Mr. Jaffan regarding matters at the
Property, but stated that when he did, he did not do so
as an agent of Landlord.

For his part, Mr. Choks1 verified that sometimes he
would help the Landlord. Though he spends nearly
every day at the shopping center, Mr. Choksi indicated
he had not noticed Debtor's renovation efforts and
stated he had not been inside the Property for vears,
though he did state that he helped unload the large
pizza oven that Debtor mstalled in his kitchen. He also
testified that he accompamed Mr. Sutaria when he
inspected the bathrooms at the Property in mid-August
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2021. On most points, Mr. Choksi's testimony was not
termbly credible. He denied observing even the
substantial outdoor renovations by Debtor. The Court
beheves that he was aware of Debtor's renovation efforts
and had been 1nside the Property on occasion, and that
he very lhkely conveyed his observations to the
Landlord.

On Aprl 16, 2021, Landlord's counsel sent Debtor two
notices of default: the first monetary and the second
non-monetary.l® In the first, Landlord asserted that
Debtor owed 3$27.820.00 for back rent for five months,
“exclusive of late fees/charges, interest, attorney's fees
and costs.”® In the second. Landlord asserted non-
monetary defaults including, inter alia, construction of
unapproved structures.

Debtor responded through counsel by letter dated May
3, 2021.221 With regard to the alleged unapproved
structures, Mr. Bagge noted that a code enforcement
case had been opened in October 2019 regarding the
complained-of 1mprovements, but Debtor was found “in
complhance” and the case dismissed. Further, Mr. Bagge
noted that the structures had existed for years even
prior to the execution of the Addendum. Regarding the
past due rent, which accrued during the pandemic,
Debtor asserted that Landlord had agreed to a deferred
payback agreement whereby Debtor would cure when
the business environment improved.?2 Mr. Jaffan
testified that business was “picking up” and “much
better now."23

By letter dated May 20, 2021, Mr. Edwards responded
to Mr. Bagge.2¢ He put aside the non-monetary defaults
and focused on two points. First, though lauding
Debtor's effort to cure rent arrears, he noted that
Landlord disputed the existence of any deferred payback
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agreement. He offered to provide a “payoff” to cure
Debtor's monetary obhgations. Second, he noted that
Debtor had not exercised the Lease renewal option
timely nor could have as at the relevant time, Debtor
was (and remained) in default under the Lease's terms.

In the May 20 letter, Mr. Edwards also mentions that
discussions between the parties had begun regarding
the expiration of the 1imtial term and that Landlord had
secured a new tenant set to occupy the Property on
September 1. Based upon the correspondence, the Court
presumes that discussions were 1n their nascent stages.
Though mentioned in the letter, the Court notes that no
mention of the new tenant was made at tral.

On August 13, 2021, Mr. Edwards sent Mr. Bagge
another letter.2? As 1n his prior letter, Mr. Edwards
notes that the Lease was set to expire on August 31 at
the end of the 1mitial term and requests that Mr. Bagge
assist 1n coordinating a date for a moveout walkthrough.
Again, he mentions a new tenant set to take possession
on September 1. And he states, as of that date, Debtor
still owed past due rent for two months, excluding
accrued late fees/charges, interest, attorney's fees and
costs. No mention 1s made of non-monetary defaults.

Mr. Bagge responded by letter dated August 27, 2021.26
He asserted that Debtor had timely renewed the Lease
and disputed that the term was set to expire on August
31. Further, having become current on its monthly rent
obligations 1n the week prior, Debtor claimed it was 1n
comphance with all i1ts obligations under the Lease.

Debtor did not vacate the Pmpert_‘,r on August 31.
Rather, to date, Debtor remains 1n possession of the
Property and continues to operate 1ts restaurant
business.

On September 1, 2021, the day after the expiration of
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the Lease's imitial term, Landlord commenced an action
1n state court asserting that Debtor was a holdover
tenant at sufferance and seeking its ewviction from the
Property.?” Debtor timely answered the state court
complaint and as 1t disputed the amount of the rent due,
filed a motion to determine rent. Debtor claimed it had
extended the lease and that Landlord was not entitled
to double rent as alleged.28 Debtor's motion to determine
rent was never decided.??

On the morming of January 28, 2022, shortly before
what appears to have been a final pretmal conference,
Landlord moved for a default judgment on the basis that
Debtor had not comphed wath its obhgations to pay rent
into the court registry. Though it paid the regular, Ie.,
non-doubled, rent for September 2021 into the registry,
Debtor did not deposit any further rent into the state
court registry due to the pendency of the motion to
determine rent.

Before the state court could render its decision. which

appears to have been favorable to the Landlord, on
February 4, 2022, Debtor filed this bankruptcy case.

At trmal, Debtor admtted that i1t had no proof of mailing
the Renewal Notice to Landlord, be that receipt or
otherwise. Further, Debtor conceded that in all the
varlous correspondence or conversations, Landlord

never used the term “waiver” nor expressly waived the
defaults under the Lease.

Mr. Jaffan candidly and credibly testified that should it
be determined that the Lease expired, there was no
realistic possibihity of Debtor relocating its business. He
noted that Debtor cannot remove the fixtures it
installed nor get back what 1t spent to “bwld out™ the
Property. Further, there was no guarantee that Debtor's
regular chentele would follow the restaurant should it
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move, and Mr. Jaffan lacked the financial resources
necessary to 1nvest to develop a new customer base.

As of the date of trial, Debtor was not current on its rent
obhgations as no rent was paid or deposited into the
state court registry for the four-month period beginning
October 2021 through the filing of Debtor's bankruptey
petition. It was not disputed that Debtor was current on
its post-petition rent obhgation.3® Nonetheless, Mr.
Jaffan testified that Debtor stands ready to cure,
promptly, all outstanding rent arrears should the Court
deny the Motion.

Discussion

Landlord seeks rehef from the automatic stay to
complete its state court eviction action. Landlord takes
the position that the Lease expired, prepetition, at the
end of the mmitial term on August 31. 2021. Landlord
therefore argues that Debtor 1s unable to assume the
Lease and treat i1t under a proposed plan of
reorganization and that, in turn, its motion to hft the
stay must be granted.

Preliminarily, Landlord moved for rehef from the stay
pursuant only to § 362(d)(2).31 Assuming without
deciding that Landlord proved Debtor lacked equity in
the Property, the Court finds that Debtor more than
demonstrated that the Property was necessary to its
reorganization.’®> For that matter, Mr. Jaffan's
testimony that remaiming at the Property was wvital to
Debtor as it could not simply relocate and start the
restaurant anew was unrebutted.3? Were the Court to
take the Motion at face value, the Motion would need to
be demed.34

But through the course of these proceedings, 1t 1s clear
that the Landlord also seeks rehef from the stay
pursuant to § 362(d)(1) for “cause.” “[A] party seeking
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rehef from the automatic stay must establish a prima
facie case of cause for relief. "3 If establhished, the burden
shifts to the debtor to show cause does not exist and
that 1t 1s “entitled to protection of the automatic stay.”3

As 1t 18 oft said, “cause” 1s undefined 1n the Bankruptey
Code.37 Certainly, if the Lease expired such that Debtor
could not assume 1t and remain at the Property, cause
would exist to hft the stay. On that point, the parties
agree. However, if the Lease were renewed pursuant to
1its terms or if there are circumstances that mihitate
against the forfeiture of Debtor's leasehold interest in
the Property, rehef from the stay would not be
appropriate.38

Landlord's Prima Facie Case

Section 24 1s the Lease's operative provision as to
Debtor's option to renew the Lease beyond the mmitial
five-year term (“Section 24”). The Lease does not require
Landlord to approve nor authorizes it to reject an
exercise of the option to renew.3® To exercise 1ts option,
Debtor was required to provide written notice of its
intent to renew no later than six months prior to end of
the 1mitial term. Though not expressly incorporated by
Section 24, Section 23 of the Lease required that the
written notice of the exercise of the option to renew be
provided to Landlord by either certified mail, personal
delivery, “nationally recogmized overmight dehvery
service,” or facsimile with additional “hard copy”
delivery.#® But, Debtor's right to exercise its option
arose only if Debtor “[was] not in default, and hald] not
been in default, of any provision[ ]” of the Lease.41

Notice of Intent to Renew

Pursuant to Section 24, Debtor was required to give

written notice, by an authorized means, of its intent to
renew the Lease by no later than February 28, 2021.



23a

Debtor proffers the Renewal Notice dated October 28,
2020. While undoubtedly a timely “written notice,” the
Renewal Notice was not sent by means authorized by
Section 23.

The Court finds Mr. Jaffan's testimony that he sent the
Renewal Notice by first class mail to be credible. The
Court 1s less certain as to Mr. Sutama's testimony that
the Renewal Notice was not received. Even then, the
Court finds that under the totality of the circumstances,
Landlord either knew or should have known that it was
Debtor's intention to renew the Lease beyond the 1mitial
term.

But 1t 1s indisputable, 1n fact i1t 1s conceded, that the
Renewal Notice was not sent by a means authorized by
Section 23. Thus, this point goes to the Landlord.

Debtor's Defaults Under the Lease

Pursuant to Section 24, Debtor's option to renew was
available only if Debtor “[was] not in default, and hald]
not been in default, of any provision[ ]” of the Lease. The
provision does not distinguish between monetary and
non monetary defaults, both of which Landlord had
asserted 1n the notices dated April 16, 2021.

Though Mr. Edwards’ letter of May 10, 2021, did not
concede the vahdity of Landlord's pror notice of non-
monetary default, the absence of symilar allegations 1n
his letter of August 13, 2021, and the faillure to present
any evidence at trial of any such non-monetary default
1s telling. The Court concludes therefore that Landlord
accepted Mr. Bagge's explanations offered 1n his letter of
May 3, 2021, and that Debtor was not 1n default of any
non monetary requirement under the Lease and
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Addendum.

As 1t happens, Landlord rehies on Debtor's non-payment
and/or history of untimely payment of rent. The parties
stipulated to Debtor's payment history since execution
of the Addendum, and Debtor does not dispute that rent
payments were made untimely or that at the time of the
Renewal Notice, Debtor was two months 1n arrears on
payment of rent. For that matter, the stipulated
payment history reflects that 1t was not until August 20,
2021, that Debtor fully cured the rent arrears.

Recogmzing the payment history for what 1t 1s, Debtor
argues Landlord waived these payment related defaults.
Debtor's argument, however, 1s not compelling for two
primary reasons. First, Section 17.3 of the Lease
contains a “no waiver’ clause and that particular
reservation of rights to the Landlord is repeated in
several other instances 1n the Lease and Addendum.
oecond, although matters may have been “cooperated,”
Debtor conceded that Landlord never expressly waived
the payment defaults and that the commumeations
between the parties 1n the record do not evidence a
waiver. Rather, Landlord's insistence on the timely
payment of rent never waivered (pun intended).
Debtor's best argument 1s the alleged oral agreement
between Messrs. Jaffan and Kotecha that Debtor could
“catch up” by timely paying double rent beginming 1n
April 2021: however, the stipulated payment history
shows that Debtor breached that agreement from day
one.

Thus, here too, the point goes to the Landlord. And,
accordingly, the Court finds that Landlord has stated a
prima facie case for cause to hift the stay.

Debtor's Rebuttal Case
In rebuttal, Debtor raises two primary arguments: first,
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wailver, which 1s addressed above, and second, Flormda's
anti forfeiture doctrine. The Court finds that on the
facts of this case, Debtor's second argument 1s
persuasive.

In the context of landlord-tenant disputes, Florida law
provides the equitable remedy of antiforfeiture
“whenever 1t 1s just and equitable to do so: the only
condition precedent ... being the tender of the arrears of
rent with accrued interest.”42 As the Florida Supreme
Court stated long ago, “courts of equity always mitigate
forfeitures when it can be done without doing violence to
the contract of the parties.”43

Here, 1t 1s undisputed that Debtor had cured or
substantially cured the rent arrears before the
expiration of the imtial term, rent arrears that the
Court notes were brought about by the extraordinary
circumstance of a worldwide pandemiec. Further,
notwithstanding the techmeal defect 1n the means of
delivery of the Renewal Notice, Landlord knew, or
should have known. of Debtor's intent to exercise its
option to renew the Lease based upon its awareness of
Debtor's efforts to update and 1mprove the Property
gained elther through Mr. Jaffan's communications with
Mr. Kotecha or through the ocbservations of Mr. Choksi.

Although the Landlord 1s techmically correct and the
Lease could not be renewed pursuant to its terms,
Debtor has demonstrated to the Court's satisfaction that
equity must intervene to prevent the forfeiture of
Debtor's leasehold interest.4+

Though the Court finds that Debtor has satisfied its
burden to demonstrate an equitable exception to the
termination of the Lease, going forward., Debtor must
not only learn from, as Mr. Jaffan testified, but correct
the mistakes of the past to maintain the protections of
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the automatic stay. One point clear to the Court 1s that
the relationship between the parties has suffered
numerous miscommumncations seemingly brought about
by language difficulties and differences both as between
the parties and as between the parties and the Lease
1tself. 45

For these reasons, it 15 ORDERED:

1. The Motion (Doc. 23) is DENIED, without prejudice,
conditioned upon the provision of additional adequate
protection to the Landlord as provided below.

2. As additional adequate protection due Landlord.
Debtor shall, by no later than May 23, 2022, become
current on its monetary obligations under the Lease.
This necessarily includes unpaid rent at the monthly
rate as defined in the Lease but also includes, as
provided in the lease, all accrued late fees/charges,
interest, attorney's fees and costs. Debtor shall, as
provided below, remit all amounts due by payment care
of Landlord's counsel.

3. Landlord shall, within ten (10) days of entry of this
Order, provide to Debtor and file with the Court, an
itemized statement setting forth all unpaid amounts
claimed due to date under the terms of the Lease. As
part of said filing, counsel for Landlord shall file an
attorney's fee affidavit setting forth, with appropriate
time records, 1ts fees and costs incurred to date.

4. Debtor may object to the Landlord's itemized
statement or to the reasonableness of the claimed
attorney's fees and costs by appropriate fillng made
within ten (10) days after the itemized statement is filed
with the Court: however, an objection shall not serve to

relieve Debtor from the timely payment of all amounts
claimed due and owing by Landlord.
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If Debtor timely files an objection to the Landlord's
itemized statement or to the reasonableness of the
claimed attorney's fees and costs, Landlord shall have
ten (10) days to file any response. Upon the filing of a
response, the Court will take the matter under
advisement but reserves the right to set a hearing if,
upon review, 1t 1s deemed appropriate.

Upon the payment by Debtor of the amounts claimed
due in the itemized statement, counsel for Landlord
shall remit to Landlord an amount sufficient to cure the
monthly rent obligations at the regular, 1.e, non-
holdover, rate as set forth in the Lease. Counsel shall
hold the balance of Debtor's payment in 1its trust
account pending the filing of an objection pursuant to
paragraph 4 above. If Debtor files an objection, counsel
may, without further order, remit any undisputed
amounts to Landlord: however, counsel shall hold any
disputed amounts 1n 1ts trust account pending further
order of the Court.

Should Debtor fail to make the additional adequate
protection payment as ordered above, Landlord may file
an affidavit of default, and the Court will grant
immediate rehef from the automatic stay without
further hearing.

Consistent with the Court's prior order (Doc. 52), rent
at the regular rate as set forth in the Lease shall
continue to be paid to Landlord by the tenth (10th) of
each month as adequate protection. Upon any default in
the timely payment of the monthly rent and the failure
to cure said default within twenty four (24) hours of
notice being provided to Debtor by email to Debtor's
counsel, Mr. Jonathan A. Semach (all@ampaesq.com),
Landlord may file an affidavit of default, and the Court
will grant 1mmediate rehef from stay without further
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hearing.
The Court will defer ruling on the Debtor's Motion to

Assume the Lease (Doc. 60) until consideration of any
plan of reorgamzation for confirmation.

ORDERED.

Footnotes

o Docs. 42 & 47.
= Doc. 55.

3 See Docs. 92 & 93 (annotated exhibit lists). The
Landlord's exhibits may be found in the record at
Doc. 81 (“LL's Ex. _ ) while the Debtor's exhibits may
be found at Doc. 82 *D's Ex. ).

. Docs. 94 & 95.
3 LL's Ex. 1: D's Ex. 1.
6 LL's Ex. 2: D's Ex. 2.

7 The Lease Year, as defined 1n Section 2.91 of the
Lease, runs from Sept. 1 through Aug. 31.

8 Debtor paid the April 2020 rent on May 13, 2021, and
the May 2020 rent on June 23, 2021. The November
and December 2020 rents were cured on August 20,
2021. LL's Ex. 7: Doec. 80 Ex. A.
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D's Ex. 21.

In a text exchange on Dec. 15, 2020, between Messrs.
Jaffan and Sutara, Mr. Jaffan noted that Debtor had
upgraded the bathrooms and had been closed the
month prior. Mr. Jaffan's comment may have been
overlooked by Mr. Sutaria as Mr. Jaffan was
responding to a plea that Debtor “catch up” on past
due rent and not with the answer Mr. Sutama
wanted to hear. At the time, Debtor was four months
1n arrears. D's Ex. 11 pp. 3-4.

As examples, Debtor upgraded outdoor seating
options, relandscaped, installed hurricane doors at
the main entrance, installed several televisions and
other entertainment technologies 1n the diming room,

and opened the kitchen to the diming room. He also
purchased and installed a large brick pizza oven. D's
Exs. 44-47.

LL's Ex. 12.
D's Ex. 11 pp. 9-10.

The amendment to the payment due date was
prompted by Debtor's consistently late payments.

SeeLL's Ex. 7: D's Ex. 16.
D's Exs. 33, 34, 36, & 38.

See, e.g., LL's Ex. 6 pp. 46 (text conversation dated
March 6. 2021, between Messrs. Jaffan and Kotecha).

Mr. Sutaria indicated that on one occasion, he
authorized Mr. Choksi to execute a time sensitive
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lease agreement.
LL'sExs. 8 & 9.

LL Ex. 8. The fifth month was April 2021, for which
rent had just come due and was then unpand.

D's Ex. 28.

Just before the May 3, 2021 letter was sent, Debtor
paid the April 2021 rent. Debtor timely paid the May
2021 rent a few days later. See LL's Ex. 7.

Although not part of the trial record., statements
made by the Subchapter V Trustee at hearings on
Debtor's use of cash collateral support Mr. Jaffan's
testimony regarding 1ts 1mproving operations.

LL's Ex. 10.
LL's Ex. 11; D's Ex. 29.
LL's Ex. 12 p. 5.

LL's Ex. 14: see also Doc. 20 (Aff. of Nilesh Sutaria
sworn Feb. 16, 2022).

LL's Ex. 15.

The Court takes judicial notice of the docket 1n the
state court eviction action. A copy of the docket, as of
March 1, 2022, was filed by Landlord as part of 1ts
Notice of Filing State Court Documents (Doc. 42).

See Doc. 52.
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All references are to 11 U.S.C. §§ 101-1532 (“Code”
or “Bankruptcy Code”) unless otherwise stated.

See §§ 362(d)(2), (g).

Cf. In re 412 Boardwalk, Inc, 520 B.R. 126, 134
(Bankr. M.D. Fla. 2014).

The Motion confuses the 1ssues. Whether the Lease 1s
assumable 1s a separate question from whether the
Property would be necessary to an effective
reorganization by the Debtor.

In re 412 Boardwalk, Inc., 520 B.R. at 132.

In re Brumlik, 185 B.R. 887, 889 (Bankr. M.D. Fla.
1995).

See Lord v. True Funding, LLC, 618 B.R. 588, 592
(S.D. Fla. 2020) (“ ‘Cause’ is not defined under §
362(d) and therefore i1s assessed on a case by case
basis, with courts being afforded wide latitude 1n
deciding whether to grant relief.”): see, e.g., In re 412
Boardwalk, Inc., 520 B.R. at 132; In re White, No.
3:14-bk-00151-JAF, 2014 WL 4443422, at *2 (Bankr.
M.D. Fla. Sept. 3, 2014): In re Aloisi, 261 B.R. 504,
508 (Bankr. M.D. Fla. 2001).

See, e.g., In re Jerusalem Rest., Inc.,, No. 6:18 bk
01065-CCJ, 2018 WL 11206148, at *1 (Bankr. M.D.
Fla. July 12, 2018): In re PetitUSA. LLC, No. 16
10305-BKC-LMI, 2016 WL 8504995, at *1 (Bankr.
S.D. Fla. Apr. 5, 2016): In re 2408 W. Kennedy LLC,
512 B.R. 708 (Bank. M.D. Fla. 2014).
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LI'sEx. 199238, 24.
LL's Ex. 1 9 23-24.
LL's Ex 1924

Ross v. Metro. Dade Cty., 142 B.R. 1013, 1016 (S.D.
Fla. 1992) (quoting Rader v. Prather, 100 Fla. 591,
595, 130 So. 15, 17 (1930)), affd, 987 F.2d 774 (11th
Cir. 1993): see also In re PetitUSA. LLC. 2016 WL
8504995, at *3—*4. In re 2408 W. Kennedy, 1LL.C, 512
B.R. at 713.

Rader v. Prather, 100 Fla. 591, 595, 130 So. 15, 17
(1930).

See, e.g.. In re PetitUSA, LLC, 2016 WL 8504995, at
*4,

The Lease and Addendum are written in English,
and neither party's representatives nor Mr. Choks1
appear to be native English speakers. Based upon his

communications in the record, neither 18 Mr.
Kotecha.
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ORDERED.
Dated: August 09, 2023
/s (Roberta A. Colton

United States Bankruptcy Judge

UNITED STATES BANKRUPTCY COURT MIDDLE
DISTRICT OF FLORIDA TAMPA DIVISION

www.flmb.uscourts.gov

In re: Case No. 8:22-bk-00459-RCT

Chapter 11
Jaffan International, LL.C, Subchapter V
Debtor.

/
ORDER GRANTING MOTION TO DISMISS
OR CONVERT CASE TO CHAPTER 7 (DOC. 272)

THIS CASE came before the Court on August 4, 2023
upon the Umted States Trustee Motion to Dismiss or
Convert Case to Chapter 7 (Doc. 272) (the “Motion™).
The Court determined that dismissal was appropriate
under the circumstances of the case. Therefore, for the
reasons stated orally and recorded in open court,
constituting this Court’s findings and conclusions, good
cause 1s found that this case should be dismissed.
Accordingly, IT IS ORDERED that:

1. The United State Trustee’s Motion 1s
GRANTED.

A The Debtor’s case 1s DISMISSED.

3. The automatic stay 1s terminated. No

debts, liabilities, or obhgations were discharged.
4. The Court will retain jumsdiction to
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determine the reasonableness of any profession/nal fees
(including those of the Subchapter V trustee) incurred
during this chapter 11 case. Any professional seeking a
determination of such fees shall file a fee applhication
within 14 days.

5. The Subchapter V Trustee 1s discharged
from any further duties 1n this case.
6. Upon either the expiration of the time

to file apphcations for approval of admimstrative
expense claims or the final adjudication of any such
applications that are timely filed, whichever 1s later, the
Clerk shall proceed to close this case.

7. All hearings, if any, are cancelled. All
other pending motions, applications, or request for
rehef, not previously ruled upon are moot, and all
hearings are canceled.

8. The Court reserves jurisdiction to
enforce the provisions of this Order.

Clerk’s Office to serve a copy of this Order upon all
parties.
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION
s e e e
IN RE
Case No. 8:22-000459-RCT

.Chapter11 JAFFAN INTERNATIONAL, LLC,.
dba CRAVE RESTAURANT AND BAR .

Debtor.
A
U.S. Courthouse

801 North Florida Avenue Tampa, Florida 33602
Held August 4, 2023

0:30 AM.
TRANSCRIPT OF HEARING AND COURT'S ORAL
RULING
(1) Motion to Dismiss Case or Convert under

1112(b) by United States Trustee (Doc. 272);
[NATURE OF PROCEEDINGS CONTINUED ON
NEXT PAGE]

BEFORE THE HONORABLE ROBERTA A COLTON
UNITED STATES BANKRUPTCY JUDGE

PROCEEDINGS RECORDED BY COURT
PERSONNEL VIA IN-PERSON, ZOOM AND/OR
TELEPHONE.

TRANSCRIPT PRODUCED BY TRANSCRIPTION
SERVICE APPROVED BY ADMINISTRATIVE OFFICE
OF U.5. COURTS.

SCHULTZ REPORTING OF PASCO, INC.
3350 Chickadee Dr.
Hohday, Florida 34690
(727) 8081484
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[NATURE OF PROCEEDINGS CONTINUED FROM
PREVIOUS PAGE]

(2) Continued Motion to Use Cash Collateral
Retroactive to the Petition Date and Providing Adequate
Protection by Debtor (Doc. #18):

(3) Continued Application to Set Officers'
Salary of Manager Member Retroactive to the Petition
Date by Debtor (Doc. #70).
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APPEARANCES
VIA IN-PERSON, ZOOM, AND/OR TELEPHONE:

For the Debtor:

JOEL M. ARESTY, Esquire Joel M. Aresty, P.A.
309 1st Avenue South Tierra Verde, FL 33715
(305) 904-1903

aresty@cloud.com

For the Umted States

TERESA MARIE DORR, Esquire
Trustee's Office:

NICOLE PEAIR, Esquire

501 E. Polk Street, Suite 1200
Tampa. FL. 33602

(813) 228-2000
teresa.dorr@usdo).gov
nicole.peair@usdo).gov

Subchapter V Trustee
RUEDIGER MUELLER, Esquire

Dr. Mueller Associates, Inc.
1112 Watson Court
Reunion, F1.34747-6784
(678) 863-0473
trustee@tcmius.com

For The Tamm Corporation,

J. R. BOYD, Esquire Inc.:

Erk Johanson PLI.C

3414 W. Bay to Bay Blvd. Suite 300

Tampa, FL 33629

(813) 210-9442

r@johanson.lawb

Also present: Ahmad

Maher Aljaffan
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PROCEEDINGS

1 COURT CLERK: Case Number 22-459, Jaffan
International, L1.C.

2 THE COURT: All rnght. Let's take appearances,

3 please.

4 MS. DORR: Good morming, Your Honor. Teresa
Dorr on behalf of the United States Trustee. And with me
today 1s my co-counsel, Nicole Peanr.

5 THE COURT: Good morming.
6 MR. ARESTY: Good morming, Judge. Joel Aresty

7 for the Debtor. And Mr. Jaffan, principal of the
Debtor 1s here, and also Marmana, his assistant.

8 THE COURT: Very good. Good mormneg.

g MR. MUELLER: Good morming, Your Honor.
Rudy

10 Mueller, the Sub V Trustee.
11 THE COURT: Good morning.

12 MR. BOYD: Good morming, Your Honor. J.R. Boyd
on behalf of the Tamm Corporation, Inc.

13 THE COURT: Mr. Boyd. All right. Any other
14 appearances’

153 (No response.)
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16 THE COURT: Verygood. Then this morning we
are

17 here for a tral on the Umted States Trustee's
Motion to

18 Dismiss or Convert.

19 I beheve, Mr. Aresty, that all other motions
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1 11 case. In addition, as the evidence came out
this

2 morning, the Debtor has made substantial
payments for

3 attorney's fees to these creditors, as additional
adequate

4 protection was required by the Court.

5 Five, the Debtor has accepted and partially

6 repald an unauthorized loan from Dr. Schwaiki.
The Court

n accepts that the loans from Dr. Schwaika were
intended to

8 be personal loans to Mr. Jaffan and then be put in
the

g business, but nonetheless the repayments of those
loans

10 came from the business and not from him,

personally. This
11 1s a breach of Mr. Jaffan's duty as a fiduciary.

12 Six, I find that the business has a going concern

13 value of some sort. It has a good location, i1t has a
14 valuable lease, and the Debtor has invested 1n
1mprovements

15 and equipment to make the business -- make a go
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of the
16 business.

14 And seven, the Debtor has acerued signmificant

18 post-petition attorney's fees and other professional
19 administrative costs that remain unpaid and will
make

20 confirmation of the Plan more difficult than it
would be

21 under ordinary circumstances.
4. And for my conclusions of law. First, this Court

23 has jursdiction over this action pursuant to 28
U.S.C.

24 Section 157 and 1334 and the standing order of
reference.

25 Venue of this action in this District and Division
are
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1 In addition, Section 1112(b)(2) provides that the

2 Court may not convert or dismiss a case 1f it finds
3 specifically and 1dentifies unusual eircumstances
4 estabhishing that converting or dismissing the
case 18 not

5 in the best interest of creditors and the estate and
the

6 debtor or any other party 1n interest estabhshes:
(a) that

) there's reasonable likelihood that a plan will be
confirmed

8 within a reasonable time: and (b) grounds for
converting or

g dismissing the case include an act or omission
other than

10 under (4)(a) for which there is reasonable
justification

1.1 for the act or omission and that will be cured
within a
12 reasonable period of time as fixed by the Court.

13 11 U.5.C. Section 1185 also apphes because this

14 1s a Subchapter V case and 1t requires the removal
of the

15 debtor as debtor-1n-possession for cause, including
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fraud,

16 dishonesty, incompetence, or gross
mismanagement of the

17 affairs of the debtor.
18  The evnidence that has been presented 1n this

19 contested matter supports a finding of cause to
dismiss,

20 convert, or remove the Debtor as Debtorin-
Possession.

21 Indeed, the Debtor has virtually conceded as
much.

22 Although I do not find fraud or dishonesty, I do
find

23 incompetence and gross mismanagement 1n the
affairs of the

24 Debtor up to this point. So with that finding, I'm
left

25 with three options: One, dismssal: two,
conversion: and
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1 three, removal of the Debtor in-Possession.

2 The United States Trustee urges conversion

3 principally because there 1s an asset available and
there

4 are significant unpaid admimstrative claams. The
number

5 of unsecured claims is relatively small here and
there's

6 not a lot of unsecured creditors. It's mostly
secured

n creditors and very small creditors. Butin
considering

g converslion, 1t's going to also 1ncur other unpaid

g administrative expenses that will have to arse
necessarily

10 in the admimistrate of the estate. But more
1mportantly,

1.1 1t will most certainly result in the loss of the lease,

12 notwithstanding the Debtor's significant efforts to
pay the

13 landlord's attorney’'s fees 1n his effort to assume
the
14 lease down the road 1n a confirmed plan.

15 Tt wall also, of course. result in the loss of



45a

16 any golng-concern value of the business, and as
noted by

I counsel 1t would result 1n the loss of employment
for the

18 workers who work 1n the restaurant.

19 So then the Court considers removal of the

20 Debtor 1n-Possession and perhaps putting
something hike --

21 someone like Dr. Mueller in charge of running the
business

22 for a time to see if the case can be turned around
with

23 some financial disciphine and good management.
But Dr.

24 Mueller has indicated that really he has not been
very

25 involved 1n this case up to this point and he has

not been
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i So, I just want to say that at the mmtial

2 hearings of this case I was impressed with Mr.
Jaffan, and
3 I was persuaded that if he could overcome the

pandemic's

4 1mpact on his business, that the money that he
invested 1n

5 this property would ultimately bear some fruat. 1
was also

6 hopeful that Dr. Mueller could help and hopefully
resolve

7 some of the Debtor's disputes with the landlord.

8 Obwiously, this has not occurred.

g I applaud the current business plan and Mr.

10 Aresty's efforts to attempt to save the case, but it's
Just

11 too hittle too late. And I say this not because the
£ business plan 1s 11l advised, but at this point it's
Just

153 speculative and 1t would be too difficult to

consummate 1n
14 this Chapter 11 case.
15 I also find credible Mr. Jaffan's statement that

16 he has learned from this experience, and I expect
him one
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17 day to be a very successful businessman. I
admire his

18 entrepreneurial spirit, but unfortunately I find
that this

19 bankruptcy case 1s not salvageable.
20 I will, therefore, grant the United States

21 Trustee's motion to dismiss, and Ms. Dorr you can
give me

22 an order on that. And I thank you all.
23 COURT CLERK: All nse.
24 (Whereupon, at 1:44 p.m., the proceedings

25 concluded.)
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CONSTITUTIONAL AND
STATUTORY PROVISIONS

U.S. Const. Art. IV, Sec. 1
Full Faith and Credit shall be given 1n each State
to the public Acts, Records, and judicial Proceedings of
every other State. And the Congress may by general Laws
prescribe the Manner in which such Acts, Records and
Proceedings shall be proved, and the Effect thereof.
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U.5. Const. Art. VI

All Debts contracted and Engagements entered
into, before the Adoption of thas Constitution, shall be as
vahd against the Umted States under this Constitution,
as under the Confederation.

This Constitution, and the Laws of the Umted
States which shall be made 1n Pursuance thereof: and all
Treaties made, or which shall be made, under the
Authority of the United States, shall be the supreme Law
of the Land: and the Judges 1n every State shall be bound
thereby, any Thing in the Constitution or Laws of any
State to the Contrary notwithstanding.

The Senators and Representatives before
mentioned, and the Members of the several State
Legslatures, and all executive and judicial Officers, both
of the United States and of the several States, shall be
bound by Oath or Affirmation, to support this
Constitution: but no religious Test shall ever be required
as a Qualfication to any Office or pubhic Trust under the
United States.
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U.S.C. § 349(b)

(b)Unless the court, for cause, orders otherwise, a
dismissal of a case other than under section 742 of this
title—

(Dreinstates—

(A)any proceeding or custodianship superseded
under section 543 of this title;

(B)any transfer avoided under section 522, 544,
b4b, b47, 548, H49, or 724(a) of this title, or preserved
under section 510(c)(2), 522(1)(2), or 551 of this title: and

(C)any lien voided under section 506(d) of this title:

(2)vacates any order, judgment, or transfer
ordered, under section 522(1)(1), 542, 550, or 553 of this
title: and

(3)revests the property of the estate in the entity in
which such property was vested immediately before the
commencement of the case under this title.
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11 U.S.C. § 365(a)
(a) Except as provided in sections 765 and 766 of this title
and in subsections (b), (¢), and (d) of this section, the
trustee, subject to the court’s approval, may assume or
reject any executory contract or unexpired lease of the
debtor.
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Fla. Stat. § 83.232

(1) In an action by the landlord which includes a claim
for possession of real property. the tenant shall pay into
the court registry the amount alleged in the complaint as
unpaid, or if such amount 1s contested, such amount as 1s
determined by the court, and any rent accruing during
the pendency of the action, when due, unless the tenant
has interposed the defense of payment or satisfaction of
the rent 1n the amount the complaint alleges as unpaid.
Unless the tenant disputes the amount of accrued rent,
the tenant must pay the amount alleged in the complaint
into the court registry on or before the date on which his
or her answer to the claim for possession is due. If the
tenant contests the amount of accrued rent, the tenant
must pay the amount deterrmned by the court into the
court registry on the day that the court makes its
determination. The court may, however, extend these
time periods to allow for later payment, upon good cause
shown. Even though the defense of payment or
satisfaction has been asserted, the court, 1in its discretion,
may order the tenant to pay into the court registry the
rent that accrues during the pendency of the action, the
time of acecrual being as set forth 1n the lease. If the
landlord 1s 1in actual danger of loss of the premises or
other hardship resulting from the loss of rental income
from the premises, the landlord may apply to the court for
disbursement of all or part of the funds so held i1n the
court registry.

(2) If the tenant contests the amount of money to be
placed into the court registry, any hearing regarding such
dispute shall be hmited to only the factual or legal 1ssues
concerning:

(a) Whether the tenant has been properly credited
by the landlord with any and all rental payments made:
and
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(b) What properly constitutes rent under the
provisions of the lease.

(3) The court, on its own motion, shall notify the tenant
of the requirement that rent be paid into the court
registry by order, which shall be 1ssued 1immediately upon
filing of the tenant’s 1mitial pleading, motion. or other
paper.

(4) The filing of a counterclaim for money damages does
not reheve the tenant from depositing rent due 1nto the
registry of the court.

(56) Failure of the tenant to pay the rent into the court
registry pursuant to court order shall be deemed an
absolute waiver of the tenant’s defenses. In such case, the
landlord 1s entitled to an 1immediate default for possession
without further notice or hearing thereon.
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APPENDIX B

IN THE COUNTY COURT OF THE THIRTEENTH
JUDICIAL CIRCUIT IN AND FOR HILLSBOROUGH
COUNTY, FLORIDA

BADHE KRISHNA PROPERTIES, LLC,
Plaintiff,

Case No: 21-CC-092536

V.

JAFFAN INTERNATIONAL, LI.C,
Defendant,

/

DEFENDANT'S OPPOSITION TO PILAINTIFF RADHE
EKRISHNA PROPERTIES, LLC'S MOTION FOR ENTRY
OF FINAL JUDGMENT AND CROSS5-MOTION FOR
ENTRY OF VOLUNTARY DISMISSAL

Defendant, Jaffan International, LLC (“Tenant™),
by 1ts undersigned attorney, hereby responds to Landlord
Radhe Krshna Properties, LLC's Motion for Entry of
Final Judgment (the “Motion”) and cross-moves for entry
of voluntary dismissal and states as follows:

INTRODUCTION

Landlord’s Motion ostensibly asks this Court to
undertake the simple mimsterial act of entering a default
final judgment because Tenant failed to deposit rent into
the Court registry earher 1n this htigation. In so domng,
Landlord does not inform the Court that the rehef
requested would be contrary to a final order entered in
federal bankruptey court htigation between the parties.
The federal bankruptcy court already adjudicated the
merits of the complaint 1n this ecase. Granting a default
final judgment here would nulhfy the bankruptcy order.
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The bankruptey order 1s binding on this Court under res
judicata and collateral estoppel principles.

Even more fundamentally, the TUmted States
Constitution, under Article III, the Full Faith and Credit
Clause, and the Supremacy Clause, forbids a state court
from disregarding a federal court order. Effectively
circumventing a federal court order 1s contrary to
principles of federalism embodied in the Constitution and
cannot occur.

Relatedly, allowing Landlord to circumvent the
order 1s also contrary to federal law concerming
bankruptecy orders. Generally under bankruptcy law,
under the mootness doctrine, a party loses the rmght to
appeal or subsequently challenge certain orders on the
basis of mootness if the order sought to be challenged or
appealed 1s not stayed. The reason 1s that in bankruptecy
parties will make financial commitments 1in rehance on
court orders, and it 1s unfair and creates uncertainty if
certain orders can be reversed. Those circumstances are
present with respect to the final order entered by the
bankruptcy court.

Additionally, this case 1s moot under state law, and
should be dismissed for that independent reason. The
premise of this case 1s that Tenant's lease expired August
31, 2021 and that Tenant was a holdover without a lease,
as Tenant either failled to renew 1ts lease or its renewal
efforts were invahd. Notwithstanding the foregoing,
Tenant had paid, and Landlord has accepted, rent from
Tenant from September 2021 to present. Landlord
continued to accept rent without comment or protest even
after the bankruptcy case was dismissed. The central
premise of this case was no lease existed or was 1n effect.
Landlord’s ongoing acknowledgement of the validity of the
lease (even after the bankruptcy case was dismissed) is
contrary to its complaint and demonstrates that there no
longer 13 an active case or controversy. Consequently, the
Motion should be denied and the case should be dismissed
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for that independent reason.

Finally, Landlord 1s simply incorrect that Tenant
was 1n violation of the order requiring payment of rent
into the registry. Consistent with the order, Tenant paad
the then accrued rent, and filed a motion requesting
determination of the rent. Tenant’s obhgation to pay rent
could not accrue until the Court decided the motion,
which it never did. Th at a predecessor judge was
prepared decide this 1ssue 1n Landlord’s favor is not
binding before this Court as no final order was ever
entered 1n this case.

Procedural Ba und

In this proceeding, the Landlord had sought to
evict the Tenant from the subject premises on the
purported basis that Tenant no longer had a vahd lease,
as 1ts lease had expired, and Tenant had purportedly
either had failed to renew the lease or its efforts to renew
the lease were ineffective because Tenant had been in
default under the lease. Tenant’s original lease expired on
August 31, 2021. Landlord filed smit on September 1,
2021, clayming that Tenant was a holdover and owed
double rent to Landlord as it no longer had a valid lease.
Tenant timely deposited the September rent into the
Court registry, timely moved the Court to determine the
rent, and timely answered the complaint. The basis of
Tenant’s motion to determine rent was that Landlord had
asserted 1n 1ts complaint that Tenant was a holdover,
which would require payment of double rent under
Florida law. Tenant asserted that payment of “regular”
rent was required.

Thereafter, Landlord moved to have a default
judgment entere d on the basis that Tenant had failed
to deposit rent into the Court registry in the months after
September 2021. Prior to the Court entering final
judgment on Landlord’s motion, the Tenant filed for
bankruptcy under Chapter 11 of the Bankruptcy Code.
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On February 17, 2022, Landlord filed 1ts Amended Motion
for Relief from the Automatic Stay seeking rehef from the
automatic stay pursuant to 11 U.S.C. § 362(d) (the “Stay
Rehef Motion™). The fihng of a bankruptey case
automatically stays hitigation against a debtor. To obtain
permission to proceed with htigation against a debtor, a
creditor must file a motion for relief from the stay.

At 1ssue 1n the Stay Relief Motion was whether
cause existed to hft the automatic stay such that Landlord
could prosecute 1ts state court ewviction case. Landlord
contended, as it did in 1ts complaint here, that the lease
was expired and could not have been renewed 1n hght of
prior alleged defaults and because Tenant had failed to
properly renew the lease.

Following a nearly full day tmal, the bankruptey
court found 1n favor of Tenant, based on the application of
Florida state law principles. (Bankruptcy Court Order,
filed December 14, 2023). The bankruptcy court framed
the 1ssue as follows: “whether the term of the lease
between the parties had been properly extended.” (Jd at
1.) The bankruptcy court explained: “if the Lease expired
such that [Tenant] could not assume it and remain at the
Property, cause would exist to lift the stay. On that point,
the parties agree. However, if the Lease were renewed
pursuant to its terms or if there are circumstances that
militate against the forfeiture of [Tenant's] leasehold
1interest 1n the Property, relief from the stay would not be
appropriate.” (Id. at 12).

The bankruptcy court ultimately found that such
circumstances existed. Specifically, the bankruptcy court
found that Flormda's anti-forfeiture doctrine operated to
preclude Tenant from forfeiting its interest in the lease.
The bankruptcy court explained that “[iln the context of
landlord- tenant disputes, Florida law provides the
equitable remedy of antiforfeiture ‘whenever 1t 1s just
and equitable to do so: the only condition precedent . . .
being the tender of the arrears of rent with accrued
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interest.” As the Florida Supreme Court stated long ago,
‘courts of equity always mitigate forfeitures when 1t can
be done without doing wiolence to the contract of the
parties.™ Id. at 15 (citing Rader v. Prather, 100 Fla. 591,
595, 130 So. 15, 17 (1930)).

The bankruptcy court found that Tenant had cured
any rent default, and that wunder the specific
circumstances between the parties, Tenant’s interest in
the property should not be forfeited. Consequently,
Landlord did not receive permission to prosecute 1ts state
court case. To obtain the benefit of the Stay Order, it
required that Tenant pay to Landlord as adequate
protection payments any amounts that were due under
the lease, 1ncluding postrenewal rent payments, late
fees/charges, interest, attorney's fees and costs. (/d.)

Landlord moved to reconsider the Stay Order,
which the bankruptey court demed. After the Stay Order
was entered, Landlord never sought a stay of the Stay
Order or the denial of the motion for reconsideration,
although 1t appealed the Stay Order. The amount 1n
adequate protection payments due to be paid the Landlord
was 391.686 which included 355,037 of Landlord’s
attorney fees incurred in litigation. (Bankruptcy Case,
D.E. 111 at 1); (D.E. 142); (D.E. 153). To fund the
adequate protection payments, Tenant obtained a high
interest post bankruptcy petition 365,000 secured loan.
(Bankruptey Case D.E. 120: D.E. 122). The bankruptcy
court approved Tenant’s loan it obtained to pay Landlord
the adequate protection payments. (Bankruptey Case
D.E. 134). Throughout the bankruptcy case, Tenant
continued to pay and Landlord continued to accept
Tenant’s monthly rent payments. Nothing required
Landlord to accept Tenant's rent payments, and the
payments were not accepted under protest.

On August 9, 2023, the bankruptcy court
involuntarly dismissed the main bankruptcy case on
motion from the United States Trustee. (D.E. 332). The
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basis for the dismissal was unrelated to the lease issue.
On September 29, 2023, the Umted States District
Court dismissed Landlord’s

appeal sua sponte without disturbing the Stay Order.
(D.E. 346).

In September 2023, the owner of Tenant (Maher Jaffan)
attempted to deposit the September rent into the bank
account of Landlord via in-person direct deposit at
Landlord’s bank. That 13 how Landlord had historically
paid the rent. Mr. Jaffan was advised by Landlord’s bank
that the deposit was 1mpermissible. Mr. Jaffan reached
out to Tushar Choksl, a representative of Landlord who
operates a business 1n the same plaza as Tenant,
regarding his 1nability to deposit rent. Mr. Choks1 advised
Mr. Jaffan to try again. Mr. Jaffan returned to the bank
and was able to deposit the rent as he had historically
done, presumably as Landlord advised the bank that the
deposit was permissible. Neither Landlord nor Mr. Choksi
advised Tenant that its position was that the lease was
terminated or that it could not accept rent.

In November 2023, Landlord filed the instant Motion,
seeking entry of a default final judgment 1n its favor on
the basis that Tenant had failed to deposit rent into the
court registry in 2021.

LEGAL ARGUMENT

L The Rehief Suught By Landlord 1s
Barred by the Constitution and 1s Precluded by Res
Judicata and Collateral Estoppel.

The Motion should be demied first and foremost
because 1t 1s contrary to the Umted States Constitution
for which this Court 1s bound to follow. Entry of final
judgment 1n the complaint in this case would be directly
contrary to the Stay Order, which was the equivalent of a
final
judgment 1n federal court. Entering final judgment would
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disregard the express findings and conclusions of the
bankruptcy court. Doing so would wviolate Article III, the
Full Faith and Credit Clause, and the Supremacy Clause
of the Constitution. For the same reasons, federal law
requires application of federal principles of collateral
estoppel and res judicata. Federal principles of

collateral estoppel and res judicata dictate that the
Motion be denied as well.

It 13 a fundamental principle of the Constitution
that state courts give effect to decrees and judgments
entered by federal courts. Article ITI gives to the Supreme
Court and to congressionally created “Inferior courts™ the
“judicial power” to decide certain “cases™ and
“controversies.” 1U.S. Const. art. ITI, §§ 1, 2. Since 1792,
finality of judgments has been recognmized as an essential
attrbute of this federal judicial power to render decisions.
See Hayburn's Case, 2 U.S. (2 Dall.) 408, 410, 413, 1 L.Ed.
436 (1792). The ultimate source for binding state courts to
federal decrees 1s the supremacy clause, part of Article VI,
as 1t operates through article III. See 18 C. Wrght, A.
Miller & E. Cooper, Federal Practice and Procedure §
4468 (1981).

State courts are “destitute of all power” to interfere

with the proceedings or decisions of the national courts.
Central National Bank v. Stevens, 169 U.S. 432, 46061,
18 5.Ct. 403, 413—
14, 42 L.Ed. 807 (1898) (exemption from interference by
state judicial action 1s “essential” to the “Independence
and efficiency of United States courts): see also Riggs v.
Johnson, 73 U.S. (6 Wall.) 166, 194-96. 18 L.Ed. 768
(1867) (“the Constitution itself becomes a mockery ... if ...
the nation 1s deprived of the means of enforcing its own
laws by the instrumentalities of its own tribunals”):
McKim v. Voorhies, 11 U.S. (7 Cranch) 279, 280, 3 L.Ed.
342 (the state court has no jurisdiction to enjoin a
judgment of the circuit court of the United States).
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Florida courts have accordingly recogmzed they
cannot enter judgments contrary to final federal orders
under the Umited States Constitution. Pettijohn v. Dade
Cnty., 446 So. 2d 1143, 1145 (Fla. 3d DCA 1984). As a
result, under constitutional principles, “it has long been
held that federal court orders and judgments must be
g1ven res Judicata effect 1n state court proceedings.” Id

The same 1s true for bankruptey court orders. The
Supreme Court has long held that bankruptcy court
orders are required to have res judicata effect 1n state
court. Stoll v. Gottlieb, 305 U.S. 165, 170-71 (1938).
Under the Full Faith and Credit Clause of the
Constitution, “judgments and decrees of the Federal
courts 1n a state are declared to have the same dignity 1n
the courts of that state as those of its own courts in a hke
case and under similar circumstances.” Id. A state court
errs 1if fails to give res judicata effect to an order made
pursuant to the Bankruptey Code, and a state court must
treat a final bankruptcy order “as an effective judgment.”
Id.

As a general rule, under Supremacy Clause
principles, state courts are bound to follow federal law on
federal law 1ssues htigated 1n state court. Philadelphia
Fin. Mgmt. of San Francisco, LLC v. DJSP Enterprises,
Inc., 227 So. 3d 612, 616 (Fla. 4th DCA 2017). As the
Supreme Court has stated in no uncertain terms, “[sltates
cannot give [federall judgments merely whatever effect
they would give their own judgments, but must accord
them the effect that this Court prescribes.” Semtek
Intern. Inc. v. Lockheed Martin Corp., 531 U.S. 497, 507
(2001). Indeed, the Florida Supreme Court has not
surprisingly acknowledged “that state courts are bound
by federal court determinations of federal law questions.”
Mobil O1l Corp. v. Shevin, 354 So. 2d 372, 375 (Fla. 1977).
Where state law 1s contrary to federal law, federal law
governs. Brown v. W. Ry. of Ala., 338 U.S. 294, 296 (1949)
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(A “federal right cannot be defeated by the forms of local
practice.”). State law that “stands as an obstacle to the
accomphshment and execution of the full purposes and
objectives” of a federal law 1s pre-empted. Willamson v.
Mazda Motor of Am., Inc., 562 U.S. 323, 330 (2011).

In the 1instant case, the bankruptcy court
adjudicated i favor of Tenant all of the 1ssues that
Landlord sought to hitigate by way of the complaint. The
complaint here was filed on the basis that Tenant’s lease
had expired, Tenant had not renewed the lease or the
renewal attempt was 1neffective, and Tenant was
therefore a holdover tenant with no rght to remain at the
Property. The same exact 1ssues were presented to the
bankruptcy court, as Landlord specifically sought
permission to proceed with this very case. The
bankruptcy court determined that Florida's anti-
forfeiture doctrine defeated Landlord’s claims and that
Tenant had an equtable interest i the Property
notwithstanding Landlord’s assertions that Tenant had

failed to properly renew the lease or had been 1n default.

The bankruptcy court’s decision easily meets the
requirements of both res judicata and collateral estoppel.
Under federal law, res judicata bars a claims when “(1)
there is a final judgment on the merits, (2) the decision
was rendered by a court of competent jurisdiction: (3)
the same cause of action 1s involved in both cases: and
(4) the parties, or those in privity with them, are
1dentical in both suits.” Baloco v. Drummeond Co., Inc., 767
F.3d 1229, 124647 (11th Cir. 2014).

Each element has been met here: the Stay Order
was a final judgment, 1t was rendered by a court of
competent jurisdiction (the bankruptcy court), the parties
are 1dentical, and the exact same cause of action at 1ssue
was “involved” in both cases, namely the ewviction of
Tenant on the purported it failed to renew the lease and
because 1t purportedly could not extend the lease.

While the Stay Order did not end the entire
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bankruptey proceeding, in the context of bankruptecy,
orders granting or denying rehef from the automatic stay
are considered final judgments, and thus the Stay Order
was a final judgment. Borge Warner Acceptance Corp. v.
Hall, 685 F.2d 1306, 1309 (11th Cir. 1982). Stay orders
are not “subject to collateral attack™ and the only avenue
to challenge them 1s through appeal. Old W. Anmuty &
Life Ins. Co. v. Apollo Group, 605 F.3d 856, 862 (11th Cir.
2010). Thus, orders denying relief from the automatic
stay are immediately appealable. Landlord recognized this
itself, as it sought to appeal the Stay Order after it was
entered.

Consequently, courts have routinely found that
stay orders entered in bankruptcy cases constitute res
judicata, as they are the equivalent of a final judgment.
Ray v. Leatherman, 688 So. 2d 1133, 1139 (La. Ct. App.
1996). Mitchell v. Fort Davis State Bank, 243 S.W.3d 117,
125 (Tex. App. 2007): Abdallah v. United Sav. Bank, b1
Cal. Rptr. 2d 286, 290 (Ct. App. 1996), as modified on
denial of reh’e (Mar. 22, 1996): Reynolds v. First NLC Fin.
Services, LLC, 81 A.3d 1111, 1119 (R.I. 2014).

Likewise, Supreme Court has acknowledged that a
“judgment may be final 1n a res judicata sense as to a part
of an action although the htigation continues as to the
rest.” Arizona v. California, 460 U.S. 605, 617 n.7 (1983).
The Supreme Court has explained that “res judicata
ensures the finahity of decisions.” Brown v. Felsen, 442
U.S. 127, 131-32 (1979). The doctrine “encourages
rehance on judicial decisions, bars vexatious hitigation,
and frees the courts to resolve other disputes.” Id
Furthermore, res judicata and collateral estoppel
“promote the comity between state and federal courts that
has been recognmized as a bulwark of the federal system.”
Allen v. McCurry, 449 U.S. 90, 96 (1980)

Likewise, collateral estoppel applies. Federal law
governs when a federal court has rendered a pnor
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decision. CSX Transp.. Inc. v. Bhd. of Maint. of Way
Employees, 327 F.3d 1309, 1317 (11th Cir. 2003).
Collateral estoppel “forecloses rehitigation of an 1ssue of
fact or law that has been hitigated and decided 1n a pror
suit.” Id. The elements are “(1) the issue at stake must be
identical to the one involved in the prior litigation; (2) the
1ssue must have been actually hitigated in the prior suit:
(3) the determination of the issue in the prior litigation
must have been a critical and necessary part of the
judgment in that action: and (4) the party against whom
the earlher decision 1s asserted must have had a full and
fair opportunity to litigate the 1ssue 1n the earher
proceeding.” Id.

Each element 1s easily met: whether the eviction of
Tenant was appropriate given its alleged default under
the lease and alleged faillure to renew was identically
htigated 1n the bankruptey court and here: the 1ssue were
actually htigated, e.g. the bankruptcy court considered
Landlord’s arguments on the menrts: the bankruptcy
court’s termnation that Landlord could not evict Tenant
notwithstanding Landlord’s rationale was a crtical
component to the court’s decision: and the parties had the
full an fair opportumty to htigate this 1ssue.

That the man bankruptcy case was later
involuntarly dismissed 1s of no moment. A dismissal for
cause of a bankruptcy case vacates only certain orders
under the Bankruptcy Code. none of which apply here. 11
U.S.C. § 349(b)(2). Treating the Order as vacated would
disregard the plain language of 11 U.S.C. § 349(b)(2).
Consequently, courts have had no problem finding that
final orders 1n bankruptcy proceedings have res
judicata/collateral estoppel effect even when a mamn
bankruptcy case has later been dismmssed. E.g. Mackall v.
JPMorgan Chase Bank, N.A., 356 P.3d 946, 952 (Colo.
App. 2014); In re Ramirez, 283 B.R. 156, 161 (Bankr.
S.D.N.Y. 2002).

The dismmssed appeal 1s of no consequence either.
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An appeal has no bearing on whether a final order 1s
binding 1n subsequent htigation. Andreu v. HP Inc., 272 F.
Supp. 3d 1329, 1333 (S.D. Fla. 2017). The Stay Order was
never vacated and remains binding notwithstanding the
dismissal of the appeal as Landlord made no efforts to
challenge the dismssal of the appeal or the lack of
vacatur. In re Belmont Realty Corp., 11 F.3d 1092, 1099
(1st Cir. 1993).

Finally, this Court should reject any argument by
Landlord that the foregoing arguments have somehow
been waived or cannot be presented. The 1ssues addressed
here arse from constitutional principles of federalism and
jurisdictional principles, which cannot be waived. Issues
involving federal supremacy over state law are
jurisdictional. Jacobs Wind Elec. Co., Inc. v. Dep't of
Transp., 626 So. 2d 1333. 1335 (Fla. 1993). Thus, under
Florida law, matters of federal preemption and the
Supremacy Clause (which 1s at issue here) cannot be
walved because federal preemption i1s a subject matter
jurisdiction question and subject matter jurisdiction can
never be waived. Am. Mar Officers Union v. Merriken,
081 So. 2d 544, 547 (Fla. 4th DCA 2008): Dep't of Revenue
v. Vanamburg, 174 So. 3d 640, 642 (Fla. 1st DCA 2015).
Indeed, subject matter jursdiction can be raised even for
the first time on appeal. Id. Courts cannot exercise
subject matter jumsdiction even if the parties stipulate
to it. Polk County v. Sofka, 702 So0.2d 1243, 1245 (Fla.
1997). In fact. the Florida Supreme Court has held
“[clourts are bound to take notice of the limits of their
authority and if want of jurisdiction appears at any state
of the proceedings, original or appellate, the court should
notice the defect and enter an appropriate order.”

In sum, Landlord, by way of the Motion, seeks to
circumvent the Stay Order. It 1s vexatious and nothing
more than Landlord’s third attempt to challenge the Stay
Order, having failed in two prior efforts (its denied motion
for reconsideration and its dismissed appeal). Permitting
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entry of the final judgment would wrongfully interfere
with the “Independence and efficiency of United States
courts,” Central National 169 U.5. at 46061, and make a
“mockery” of the Constitution. Riggs, 73 U.S. (6 Wall.) at
194-96. It would ignore principles of res judicata and
collateral estoppel. and thereby disrupt the comty
between state and federal courts required by the
Constitution. Allen, 449 U.S. at 96. The Court must deny
the Motion and has no discretion in the matter.

II. The Stay Order Must Be Demed
Under Mootness Principles.

The Motion must be demed for the independent
reason that i1t 13 barred by the equitable mootness
doctrine, which 1s a federal bankruptey doctrine.

“Equitable mootness 1s a discretionary doctrine
that permits courts sitting in bankruptcy appeals to
dismiss challenges (typically to confirmation plans) when
effective rehief would be 1mpossible.” In re Bayou Shores
SNF. LLC. 828 F.3d 1297, 1328 (11th Cir. 2016) (citation
omitted). Generally, the doctrine does not invoke the
traditional concepts of mootness. Rather, the doctrine “1s a
pragmatic principle, grounded 1n the notion that, with the
passage of time after a judgment 1n equty and
1mplementation of that judgment, effective rehef on
appeal becomes impractical, imprudent, and therefore
mnequitable.” In re Fontainebleau Las Vegas Holdings,
LLC, 434 B.R. 716, 741 (S.D. Fla. 2010) (citation omitted).
While the doctrine 1s typically apphed to appeals from
plans of reorgamization, “the doctrine 1s not a stranger to
appeals from other kinds of orders.” Id. at 742.

The underlying purpose behind the doctrine 1s “to
avold uncertainty and 1nstabihty 1n  bankruptcy
proceedings.” In re Fisherman's Pier, Inc., 460 F. Supp.
3d 1345, 1358 (S.D. Fla. 2020). Courts consider “the
effects of a reversal on third parties who have relied on a
bankruptcy court's order” and whether third parties have
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altered their position on a bankruptey court order. In re
Stanford, 17 F.4th 116, 121 (11th Cir. 2021). The
“doctrine ... applies when appellants have failed and
neglected dihgently to pursue their available remedies to
obtain a stay and circumstances have changed so as to
render 1t inequitable to consider the merts of the appeal.”
Darby v. Zimmerman, 323 B.R. 260, 270-71 (9th Cir. BAP
2005). Courts have applied the doctrine of equitable
mootness when the appellant has failed to obtain a stay
and the enswming transactions are too “complex and
difficult to unwind.” Lowenschuss v. Selmick, 170 F.3d 923,
033 (9th Cir. 1999). Moreover, “[ulnder this widely
recognized and accepted doctrine, the courts have held
that [an action] should be dismissed as moot when, even
though effective rehef could conceivably be fashioned,
1mplementation of that relief would be 1nequitable.” In re
Innovative Clinical Sols., Ltd., 302 B.R. 136, 141 (Bankr.
D. Del. 2003).

Essentially, “[tlhe test for mootness reflects a
court's concern for striking the proper balance between
the equitable considerations of finahty and good faith
reliance on a judgment and the competing interests that
underhie the right of a party to seek review of a bankruptey
court order adversely affecting hnm.” In re VOIP, Inc., 461
B.R. 899, 902 (S.D. Fla. 2011) (citation omitted). In
bankruptcy, parties will make financial commitments (i.e
loans) in reliance on court orders, and it is deemed unfair
as uncertainty if orders relating to such commitments can
be reversed. In re Westport Holdings Tampa, Lid. Pship,
607 B.R. 715, 726 (M.D. Fla. 2019) (explaining “those eggs
cannot be unscrambled” when a lender has disbursed a
post bankruptcy petition loan pursuant to an order which
has not been stayed). Bankruptey law provides that it is
“most 1nequitable” to allow a party who has received
adequate protection payments to keep those payments
while simultaneously challenging the order by which 1t
obtained the payments. In re E.-W. Associates, 110 B.R.
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675, 681 (Bankr. S.D.N.Y. 1990).

Landlord never sought a stay of the Stay Order.
Instead, 1t accepted the benefits of the Stay Order, which
1mposed considerable hardship and difficulty on Debtor as
it had to obtain a high interest loan on short notice to
make the adequate protection payment. Put simply,
Tenant paid Landlord 390,000 confirm that it had a vahd
lease and obtained financing from a third party to make
the payment. Landlord gladly accepted the money 1t was
paid and did not seek to stay the order by which it
recerved 390,000. Had it stayed the order, i1t would not
have been paid. It also continuously accepted all of
Tenant's rent payments, all the way through September
2023.

Landlord could have sought a stay had it wished to
later challenge Tenant's entitlement to the lease, but it
did not do so. presumably because 1t didn’t want to defer
being paid. That was its choice, and it must accept the
consequences of 1ts decision. Federal law governing
bankruptcy orders does not permit parties to have their
cake and eat it too, and this is precisely what Landlord 1s
seeking to do 1n this case. While equitable mootness
normally applhes in the context of appeals, 1n apphes
which equal force 1n this context 1n which Landlord 1s
attempting to circumvent or collaterally challenge a
bankruptecy court order in this proceeding. For that
independent reason. the Motion must be denmed.
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111. The Case 13 Moot and Should be
Dismissed.

The Motion should be demed for the independent
reason that the case is moot and there 1s no live case or
controversy before the Court.

A case 1s moot “when the 1ssues presented are no
longer lhive.” Monigomery v. Dep't of Health & Rehabh.
Services, 468 So. 2d 1014, 101617 (Fla. 1st DCA 1985). A
case can become moot through “a change of
circumstances.” Id. Mootness can be raised by “court on
1ts own motion.” Id. “The rule discouraging review of moot
cases 1s derived from the requirement of the Umted
States Constitution, Article ITI, under which the existence
of judicial power depends upon the existence of a case or
controversy.” Id.

Taking voluntary action inconsistent with a party’s
htigation position moots a case. Frank Silvestr
Investments, Inc. v. Sullivan, 486 So. 2d 20, 21 (Fla. 5th
DCA 1986). For instance, in Frank Silvestri, a party
voluntarily made payment on a judgment while an appeal
was pending. The final judgment was stayved. so the party
had no obligation make payment until the appeal was
concluded. The appellate court dismissed the appeal as
being moot given the voluntary nature of the party's
actions.

Here, Landlord voluntarily accepted Tenant's rent
payments, under no obligation to do so, for over two years
after the case was filed. It did so even after the
bankruptcy case was dismmssed. Indeed, while Landlord 1s
now taking the position that the bankruptcy dismissal
somehow invahidated the Stay Order, its own action 1n
voluntarily accepting rent after the dismissal took place
shows that 1t was treating the lease as being in place. The
central premise of this case 1s that there 1s no valid lease,
but Landlord’s actions in accepting rent for an extended
period of time 1s wholly inconsistent with that. To the
extent Landlord claims this issue was “waived,” mootness
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can be independently determined on the court's own
motion and 1s a doctrine based on the judicial branch’s
authority to “decide actual controversies.” Montgomery,
468 So. 2d at 1016-17. Thus, 1t 13 a non waivable
jurisdictional 1ssue.

IV. Tenant Filed a Motion to
Determine the Rent, Which Was Never Adjudicated.

The Motion should be denied on the merits.

On September 3, 2021, the Court entered an order
requiring the Tenant to pay into the Court Registry the
amount alleged in the Complaint as unpaid rent “[ilf the
Tenant/Defendant does not the contest the amount
alleged in the Complaint as unpaid rent.”

The Order further stated, “[ilf The Tenant contests
the amount, the Tenant shall file a Verfied Motion to
Determine Rent, along with documentation 1n support of
the allegation that the rent as alleged 1n the Complaint 1s
1n error. The Tenant shall immedately pay 1n the registry
of the Court any undisputed amount of rent and shall
thereafter, pay the amount determined by the Court
into the Court Registry on the day that the Court makes

1its determunation.”

Fla. Stat. § 83.232 similarly provides as follows:

Unless the tenant disputes the amount of accrued rent,
the tenant must pay the amount alleged in the complaint
1into the court registry on or before the date on which his
or her answer to the claim for possession 1s due. If the
tenant contests the amount of accrued rent. the tenant

must pav the amount determuned by the court into the

court registry on the dav that the court makes its
determination.
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In the Complaint, the Plaintiff alleged 1t was entitled to
double rent.

On September 14, 2021, Tenant timely filed i1ts motion
to determine rent (the “Motion™), asserting it was
entitled to pay the rent at the appheable renewal rate.
made a determination regarding the correct amount of
rent. Consequently, Tenant’s obligation to pay rent into
the registry never accrued.

In Axen v. POAH Cutler Manor, LLC, 323 So. 3d
800 (Fla. 3d DCA 2021), the Third District construed the
similarly worded residential eviction statute, Fla. Stat. §
83.60(2). As here. the landlord argued “the failure to
continue to deposit rent timely during the pendency of an
eviction volds any defense to the ewviction other than
pavment.” Axen v. POAH Cutler Manor, LL.C, 323 So. 3d
800, 801 (Fla. 3d DCA 2021) The Axen court squarely
held that when a tenant files a motion to determine rent,
“the undisposed-of motion precludes entry of final
judgment based on nonpayment.” Id.

Notably, Fla. Stat. § 83.60(2), like Fla. Stat. §
83.232, requires that a tenant either pay accrued rent
1into the court registry or file a motion to determine rent,
and a fallure to pay the rent constitutes an absolute
wailver of the tenant’s defenses. Fla. Stat. § 83.60(2) also
requires that a tenant pay rent “that accrues during the
pendency of the proceeding,” just hke the Order issued
here and just hike the nonresidential eviction statute.

The only meamngful distinction between the
residential and nonresidential statute 1s that under the
residential statute, the clerk’s summons gives notice to
the rent payment obhigation or option to file a motion to
the tenant, and under the nonresidential statute, the
court does the same via court order.

In Axen, the tenant had failed to pay rent during
the pendency of the case. The Axen court explained that 1t
was irrelevant that the tenant in that case was late in
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depositing rent during the pendency of the action and
stated the landlord’s argument which rehed on that
“misconstrueld] the statute” and “failled] to give meaning
to each prowvision.” Axen, 323 So. 3d at 802 n.2. That 1s
because the tenant has the option of either contesting rent
or paying rent into the registry, and there i1s no obligation
to pay rent until the motion 1s decided, just as with the
nonresidential statute.

None of the cases cited by Landlord involve a tenant
that timely filed a motion to determine rent — they involve
situations 1n whach the amount of rent was not subject to
determination by the court. Consequently, under Axen
which controls and 1s right on point, and under the plain
language of Fla. Stat. § 83.232, Tenant’s timely motion to
determine rent precludes this Court from entering final
judgment.

If Plaintaff's position was correct, a tenant would be
forced to pay the rent demanded by Plaintiff even though
it was contested. To the extent Tenant may have
misapprehended 1ts obhigations under the order or Fla.
Stat. § 83.232, the order itself and the statute both vest the
Court with the authority to extend the “time periods to
allow for later payment upon good cause shown.” Good
cause exists because the court order specifically stated
that tenant’s obligation to pay rent would begin “on the
day that the Court makes 1ts determination” and because
Tenant rehied on Axen in determiming 1ts course of action.

V. The Court Has The Authority To
Resolve All of These Issues

Landlord has suggested that the Court cannot reconsider
the predecessor judge’s informal e mail that the Court
was gomng to enter final judgment. That 1s simply
incorrect and misreads case law. No final judgment was

entered. A successor judge can revisit any 1ssue prior to
entry of final judgment. Jain v. Buchanan Ingersoll &
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Rooney PC. 322 So. 3d 1201, 1204 (Fla. 3d DCA 2021).

The cases cited by Landlord stand for the
proposition that a successor must revisit hearings or
trials where facts are at 1ssue, and no final judgment has
been entered. However, one exception to that rule 1s that
a successor may (but not musf) accept a predecessor
judge’s ruling when no evidence must be weighed. Even
when a final judgment 1s actually entered, a successor
judge 1s entitled to address issues which were never
presented to the predecessor judge since 1n that instance
the successor judge 15 not being asked to reconsider a
decision made the predecessor judge. Samoilova v
Loginov, 330 So. 3d 1041, 1043 (Fla. 3d DCA 2021).

Here, with the exception of the argument regarding
the actual merits of the motion for entry of final
judgment, none of these 1ssues were ever presented to the
trial court. They couldn't have been, as they all arose
afterwards. This court clearly 1s enfitled to hear the
1ssues. In all events, as the 1ssues arise out of non-
wailvable federal constitutional and jursdictional issues,
the Court 1s duty bound to consider them.

VL Court Should Dismiss the Lawsuit

If the Court determines that Landlord’s claims are
precluded for the reasons set forth herein, the Court
should dismiss this lawswmit as those 1ssues are
determinative.

CONCLUSION

Tenant Jaffan International, LLC respectfully
requests that the Court deny the Motion, dismss the
lawsuit 1n Tenant’s favor, and grant any other
appropriate relief. Tenant further requests that the Court
award 1t fees incurred 1n htigating the Motion as

prevailing party.
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PRELIMINARY STATEMENT

Appellant Jaffan International, LL.C 1s referred to
as “Tenant.” Appellee Radhe Krishna Properties, LL.C 1s
referred to as “Landlord.” The court presiding over a
related bankruptcy matter 15 referred to as the
Bankruptey Court. The bankruptcy matter was appealed
to the Middle District of Florida, which has jurmsdiction
over bankruptcy appeals. The Middle District of Florida 1s
referred to as the Federal District Court. The final
judgment entered below 1s the Final Judgment.

Citations to the Record are referenced as “(R. x).”
with “x” representing the page(s) as they appear in the
Record. There are two transcripts within the Record that
will be cited: the transeript of the final hearing, and a
transcript from a hearing before the Bankruptey Court.
The trial court transcript 1s within the Record at R. 472-
544 and is referenced as (“T. x'y),” with “x” representing
the appropriate page(s) as they appear in the transcript
and “y” representing the appropriate line number(s). The
Bankruptey Court transeript 1s within the Record at R.
563-675, and is referenced as (“BT. xy).

A handful of documents are included 1n the
attached Appendix which were not in the Record as of the
filing of this Brief Citations to the Appendix are
referenced as “(App. x),” with “x” representing the page(s)
as they appear in the Appendix. Concurrently with this
brief. Tenant filed two motions, one opposed and one
unopposed, to supplement the record with the same
documents. Tenant anticipates filing an amended bref for
the sole purpose of replacing the references to the
Appendix with Record references upon the Court’s
disposition of the motions to supplement the record.

All emphasis 1s supplied and internal quotations
and citations are omitted unless otherwise indicated.
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STATEMENT OF THE CASE AND OF THE FACTS
A Nature of the Case.

This 1s an appeal of the Final Judgment entered 1n
a commercial eviction action. The action was filed on the
basis that Tenant was a holdover tenant whose lease had
expired. (R. 1-2). Primarily at issue is whether the trial
court properly entered a default against Tenant for faihng
to pay rent into the court registry, whether the order to
pay rent was properly entered, and whether the trial
court had junmsdichhion and authority to enter the
judgment, given that Tenant prevailed 1n related
proceedings 1n Bankruptcy Court.

B. Underlving Facts and Procedural History

Landlord sought to evict Tenant on the basis that
Tenant no longer had a vahd lease, as 1ts lease had
expired as of August 31, 2021 and Tenant had either
failed to renew the lease or 1ts efforts to renew the lease
were Ineffective due to prior alleged defaults. (R. 2)
Landlord filed suit on September 1, 2021 (the day after
the alleged expiration of the lease) claiming that Tenant
was a holdover tenant. (R. 1) Tenant timely responded to
the Complaint, asserting that i1t was not a holdover
tenant and had a wvalid lease which had been wahdly
renewed. (R. 47-51)

Prior to Tenant being served or fihng any papers,
the tral court 1ssued an order requiring payvment of rent
into the court registry (the “Rent Order”). (R. 45-46; 47-
51) (App. 9) Thereafter, Landlord moved for default on
the basis that Tenant had failed to deposit rent into the
Court registry after October 2021. (R. 124-130) Prior to
the trmal court entering final judgment, the Tenant filed
for bankruptey. (R. 150-151)

On February 17, 2022, in the Bankruptcy Court,
Landlord filed its Amended Motion for Relief from the
Automatic Stay (the “Stay Relief Motion”). (R. 383-386)
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(To obtain permission to proceed with litigation against a
debtor in bankruptcy. a creditor must file a motion for
relief from the automatic stay. 11 U.S.C. § 362)

At 1ssue 1n the Stay Relief Motion was whether
cause existed to hft the automatic stay such that
Landlord could prosecute its state court eviction case.
Landlord contended, as i1t did 1n 1ts complaint below, that
the lease was expired and could not have been renewed 1n
hght of prior alleged defaults and because Tenant had
failed to properly renew the lease. (R. 383-384)

Tenant filed a motion to assume the subject lease.
(R. 250) (Under § 365(a) of the Bankruptcy Code, Chapter
11 debtors “may assume or reject ... any unexpired
lease... of the debtor.” The “primary purpose of the statute
1s to allow for the assumption of contracts that are
beneficial to the estate, and the rejection of contracts that
are burdensome to the estate.” In re Summit IT, LLC, 651
B.R. 829, 838 (Bankr. M.D. Fla. 2023))

The Bankruptcy Court found 1n favor of Tenant on
the Stay Rehef Motion, based on the apphcation of
Florida law, entering the “Stay Order.” (R. 233-250) The
Bankruptey Court framed the 1ssue as follows: “whether
the term of the lease between the parties had been
properly extended.” (R. 233) The Bankruptcy Court noted
that Landlord had argued “that Debtor 1s unable to
assume the Lease.” (R. 243)

The Bankruptcy Court explained that the vahdity
of the lease was a threshold determination to be
determined 1n the context of Landlord’s Motion for Relief
from Stay: It noted “if the l.ease expired such that
[Tenant] could not assume it and remain at the Property.
cause would exist to lift the stay. On that point, the
parties agree. However, if the Lease were renewed
pursuant to its terms or if there are circumstances that
militate against the forfeiture of [Tenant's] leasehold
interest 1n the Property, relief from the stay would not be
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appropriate.” (R. 244).

The Bankruptcy Court found that such
circumstances existed. The Bankruptey Court found that
Florida’s anti-forfeiture doctrine operated to preclude
Tenant forfeiting its interest in the lease. (R. 247-248)
The Bankruptey Court explained that “[iln the context of
landlord-tenant disputes, Florida law provides the
equitable remedy of antiforfeiture ‘whenever it 1s just
and equitable to do so: the only condition precedent . . .

being the tender of the arrears of rent with accrued
interest.” (R. 247)

The Bankruptecy Court found that Tenant had
satisfied the requirements of the anti-forfeiture doctrine,
such that Tenant had a continued interest in the
property. (R. 247-248) The Bankruptcy Court’s ultimate
holding was that Tenant had “satisfied 1ts burden to
demonstrate an equitable exception to the termination of
the Lease.” (R. 248)

Consequently, Landlord did not receive permission
to prosecute this case below. To obtain the benefit of the
Stay Order, the Bankruptey Court required that Tenant
pay to Landlord as adequate protection payments any
amounts that were due under the lease, including post-
renewal rent payments, late fees/charges, interest,
attorney's fees, and costs. (R. 249) The Bankruptey Court
did not hold that the Tenant had any continuing
obhigation to make payments into the state court registry.

The Bankruptcy Court ruled in favor of Tenant
notwithstanding its observation that the state court had
been on the verge of entering a judgment in favor of
Landlord pre bankruptcy. (R. 242) The Bankruptey Court
deferred consideration of Tenant’s motion to assume the
lease until it considered a plan of reorganization. (R. 250)

The amount 1n adequate protection payments due
to be paid to the Landlord was 391,686 which included
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$55,037 of Landlord’s attorney fees mcurred 1n htigation.
(R. 277. 345, 349). To fund the adequate protection
payments, Tenant obtaned a high interest post
bankruptcy petition $65,000 secured loan. (R. 353-375)
The Bankruptecy Court approved Tenant’s loan it obtained
to pay Landlord the adequate protection payments. (R.
376-378)

The Landlord sought to reconsider the Stay Order,
and also asked that the Court readjust the rent terms of
the lease. The Bankruptcy Court demed reconsideration
and found that the Landlord’s request on the rent amount
should be presented in consideration with the Tenant's
motion to assume the Lease or confirmation of the
proposed Subchapter V plan. (App. 16)

After the Stay Order was entered, Landlord never
sought a stay of the Stay Order, although 1t appealed the
Stay Order. (R. 253-254) Throughout the Bankruptcy
Case, Tenant continued to pay and Landlord continued to
accept Tenant’s monthly rent payments. (T. 30:20-31:11)
On August 9, 2023, the Bankruptey Court involuntarily
dismissed the main bankruptey case. (R. 379-380).

The Bankruptey Court dismmssed the bankruptcy
case on motion by the bankruptcy trustee due to
“iIncompetence and gross mismanagement” 1n the
Tenant’s affairs, but 1t expressly found that Tenant had
not engaged 1mn fraud or dishonesty, and i1t made no
findings that the Tenant was 1n violation of the lease or
had otherwise forfeited the lease. (BT. 110:23-24) While
the bankruptcy trustee sought to have the Tenant's
bankruptcy estate hquidated by converting the case to a
Chapter 7, the Bankruptcy Court refused to do so. (BT.
110:24-111:4: 113:20-22). Instead, it simply dismissed the
Chapter 11 case. (Id)

The Bankruptcy Court did not allow Tenant to
proceed with a Chapter 11 case because its plan was
“speculative” and “too difficult.” (BT. 113:13). The
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Bankruptey Court spoke highly of Tenant’s owner, noting
during the imitial hearings of the case the court “was
impressed with Mr. Jaffan.” (BT. 113:2). The Bankruptcy
Court “applaudled] the current business plan,” and
stated, “I admire [Mr. Jaffan’s] entrepreneurial spirit.”
(BT. 113:9, 18)

While simultaneously finding that the bankruptcy
case should be dismissed, the Bankruptey Court
repeatedly referenced the Tenant's lease. It made a
factual finding that the “Tenant has a valuable lease” and
had a “going-concern value.” (BT 108:12-16). In refusing
to convert the case to a Chapter 7, the Bankruptey Court
explained that conversion would be improper as it would
“most certainly result in the loss of the lease.” (BT 111:10-
11).

The Landlord’s appeal of the Stay Order was
briefed to the Federal District Court while the main
bankruptcy case was still being hfigated. During the
bankruptcy appeal, the Landlord represented that the
Stay Order was a “final order.” (R. 685) The Landlord
contended that the Bankruptey Court committed error in
“extending the Lease term outside of the Lease™ (R. 696)
It argued that “equity (even if it were otherwise available)
will not and cannot come to Debtor's rescue by way of the
Bankruptey Court extending the term of the Lease.” (R.
722)

On September 29, 2023, the Federal District Court
dismissed Landlord’s appeal sua sponte without
disturbing the Stay Order and without otherwise
adjudicating the appeal. (R. 381-82)

In September 2023, the owner of Tenant (Mr.
Jaffan) paid September rent to the Landlord, (T. 31:12
17), after the bankruptcy case had been dismissed, but
prior to Landlord taking any renewed formal action 1n the
state case. But in October, Mr. Jaffan was unable to
deposit the October rent, as Landlord’s bank blocked it
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(presumably at the direction of Landlord). (/d) In the
state case, Landlord filed 1ts renewed motion for entry of
final judgment on November 2, 2023. (R. 161-164) The
basis for the motion was that Tenant had failed to pay
rent money into the court registry prior to the bankruptcy
and that Landlord was entitled to an 1mmediate
possession. (Id)

The trial court conducted a 90-minute final hearing
on December 15. (R. 474) The final hearing was sua
sponte set on two days’ advance notice, (App. 5 7) over
Tenant’s objection (stated in its emergency motion for
continuance) that it lacked adequate time to prepare for
the hearing due to conflicting scheduling obhigations and
that Tenant’s counsel was travelling to a faamly wedding
the day before the hearing. (R. 218-225) Consideration of
the motion for continuance was deferred until the hearing
itself, effectively denying it. (T. 18:24-25).

Tenant submitted a memorandum 1n opposition to
Landlord’s motion for final judgment, and cross motion
for dismissal on the day of the hearing. (R. 255-274)

At the hearing, the tral court formally denied the
continuance because “this case has been pending too long,
two years.” (T. 18:24-25).

The trial court heard testimony from Tenant's
representative and brefly from Tenant's counsel, who
sought to testify about aspects of the bankruptcy case.
The tmal court did not permit the submission of written
evidence because the hearing was set via Zoom and since
the trial court found that Tenant should have submitted
the evidence in advance of the hearing (T. 38:18-25, 45:6-
9). The trial court required the parties to rely on unsworn
representations of counsel regarding the bankruptcy
proceeding in lieu of sworn testimony, (T. 45:24-46:1), and
cut off Tenant’s counsel from making some of Tenant’s
arguments due to lack of hearing time. (T. 64:16-65:4).
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Landlord contended at trmal that since the
Bankruptcy Court never ruled on the motion to assume
the lease, the court never had made a “determination of
the wvalidity of the lease.” (T. 4967 Landlord
characterized the Stay Order as an “Interim order” and
argued that since the motion to assume the lease was
never heard, the underlying issue of the lease’s vahdity
was not decided. (T. 51:15-21) Landlord contended that
Fla. Stat. 83.232 mandated entry of a default since
Tenant had failled to make payments into the court
registry. (T: 11:4-8)

The tral court ruled 1n favor of Landlord. The trial
court stated that Landlord “is correct that Statute 83.232
1s clear that 1n order to assert, 1n order to preserve any of
the affirmative defenses, you have to place the funds into
the court registry.” (T. 69:8-12).

The trial court further found that “the bankruptcy
order that was entered in April 2022 required that the
defendant place and continue to place funds either in the
court registry or to pay the plaintiff the outstanding rent.”
(T. 68:19-23).

The trial court concluded “that based upon the
dismissal of the bankruptey case and the dismissal of the
District Court of Appeal! (sic), that the Court is not
precluded from entering the final judgment 1n favor of the
plaintiff for failing to comply with 83.2327 (T. 69:22-
70:1). The trial court thereafter entered the Final
Judgment. (R: 447)

Following entry of the Final Judgment, the trial
court stayed the 1ssuance of a writ of possession, subject
to Tenant making continued rent payments into the court
registry. (R. 559-560) Tenant timely filed a motion for

1 The trial court was referring to the Federal District
Court’s dismissal of Landlord’s appeal of the Stay
Order.
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rehearing, (R. 449-471) which the trial court denied on
the authonmty of Lawyers Title Ins. Corp. v. Reitzes, 631
So. 2d 1100, 1100 (Fla. 4th DCA 1993), a case involving
the legal standards applhied to appellate motions for
rehearing under the Florida Rules of Appellate Procedure.
(App. 4)
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SUMMARY OF ARGUMENT

The tmal court utterly misunderstood the
Bankruptcy Court proceedings, leading the tmal court to
erroneously conclude that 1t could enter the Final
Judgment. Furthermore, the tral court erred 1n
mechameally applying Fla. Stat. § 83.232 wathout
considering whether it first had jurmsdiction and whether
applying Fla. Stat. § 83.232 under these umique facts was
constitutionally permissible.

Well settled precedent required the tral court to
g1ve res Judicata effect to the Stay Order as a mandatory,
constitutional matter. Further, federal law provided that
the Stay Order was binding and not vacated, with res
judicata effect, notwithstanding the dismissal of the main
bankruptcy case or the dismissal of Landlord’s appeal of
the Stay Order. Likewise, Florida law considers matters
of federal supremacy to be non-waivable 1ssues of subject
matter jurmsdiction. In elevating Fla. Stat. § 83.232 over
the Constitution, the trial court i1gnored that a state
statute cannot authorize which 1s precluded by the
Constitution.

The trmal court gave effect to the Rent Order,
although 1t was not entered in comphance with Fla. Stat.
§ 83.232 and was entered prior to the trial court first
obtaining jurisdiction over Tenant. Fla. Stat. § 83.232
expressly required that rent orders be entered only after a
tenant has filed a pleading, motion, or paper. Under
controlling precedent, the Rent Order was void (and
therefore challengeable at any time) as (1) being
statutorily unauthorized, and (2) separately because it
was entered prior to the trial court obtaining personal
jurisdiction over Tenant. Further, all proceedings
stemming from the Rent Order were void since the Rent
Order 1tself was void.

Further, the trmal court failed to consider that it
had lost jurisdiction on the grounds of mootness, due to
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Landlord’s voluntary acceptance of rent and other
benefits accruing from the Stay Order and separately by
1ts voluntary acceptance of rent even after the bankruptcy
case was dismissed. Landlord abandoned the central

premises of its lawsuit through 1ts voluntary actions.

Finally, the tmal court violated Tenant's due
process rights. Its setting the hearing on minimal notice
over Tenant's objection, 1ts refusal to allow the
submission of written evidence at the hearng, its refusal
to hear sworn testimony 1n leu of unsworn
representations of counsel, and i1ts refusal to allow full
argument because of time constraints all wiclated
Tenant’s due process rights.

Each of the foregoing arguments 1s dispositive and
mandates reversal.

While the personal stakes are incredibly high for
Tenant, as the ewviction of Tenant will destroy its
business, equally 1mportant are the weighty
constitutional and jurisdictional issues presented here.
The trmal court’s decision flouted fundamental principles
of federalism. Our Supreme Court has repeatedly held
that as a matter of constitutional law, state courts must,
without exception, afford res judicata effect to final
federal decisions regardless of state law to the contrary,
and cannot interfere with the finality of federal court
proceedings. The relevant case law on these 1ssues goes
back nearly to this nation’s founding. The tmal court’s
actions interfered with the finality of the Stay Order and
wrongly disrupted the Bankruptey Court’'s abihity to
adjudicate 1ssues presented to it.
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THE STANDARD OF REVIEW

Point I

Subject matter jurisdiction 1s reviewed de novo.
Sanchez v. Fernandez, 915 So. 2d 192, 192 (Fla. 4th DCA
2005).

Point IT:

Voidness of an order 1s reviewed de novo. Toledano
v. Garcia, 338 So. 3d 1009, 1012 (Fla. 3d DCA 2022).

Point ITT:

Mootness 1s reviewed de novo. Carlin v. State, 939
So. 2d 245, 247 (Fla. 1st DCA 2006).

Point ITV:

Denial of procedural due process is reviewed de
novo. Residential Mortg. Servicing Corp. v. Winterlakes
Prop. Owners Ass'n, Inc., 169 So. 3d 253, 255 (Fla. 4th
DCA 2015).
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ARGUMENT

I. THE TRIAL COURT ERRED IN REFUSING
TO APPLY RES JUDICATA  AND
COLLATERAL ESTOPPEL.

The tral court erred 1n disregarding the Stay Order.
The Fmal Judgment was 1nconsistent with the
Constitution, along with Florida law governing subject
matter junsdiction. The trmal court’s error was compounded
by the fact that 1t patently misunderstood the proceedings
1n the Bankruptcy Court.

A. Principles of Res Judicata and Collateral
Estoppel.

The Constitution requires apphcation of federal
principles of collateral estoppel and res judicata 1n state
court. Article ITI gives federal courts the “judicial power” to
decide certain “cases” and “controversies.” U.S. Const. art.
III, §§ 1, 2. Sinee 1792, finahty of judgments has been
recognized as an essential attmbute of this federal judicial
power to render decisions. See Hayburn's Case, 2 U.S. (2
Dall.) 408, 410, 413, 1 L.Ed. 436 (1792).

State courts are “destitute of all power” to interfere
with the proceedings or decisions of the federal courts.
Central National Bank v. Stevens, 169 U.S. 432, 46061
(1898) (exemption from interference by state judicial action
1s “essential” to the “Independence and efficiency of United
States courts): see also Riggs v. Johnson, 73 U.S. (6 Wall.)
166, 19496, 18 L.Ed. 768 (1867) (“the Constitution itself
becomes a mockery ... if ... the nation 1s deprived of the
means of enforcing its own laws by the instrumentalities of
its own tribunals”).

Failing to give res judicata effect to a final judgment
entered 1n federal court “is a virtual abandonment of the
final power of the Federal courts to protect all who come
before them relying upon rghts guaranteed by the Federal
Constitution, and estabhished by the judgments of the
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Federal courts.” Deposit Bank of Frankfort v. Bd of
Councilmen of City of Frankfort, 191 U.S. 499, 520-21
(1903).

Applying res judicata effect to federal final
judgments in state court is mandatory as “[alny other
conclusion strikes down the very foundation of the doctrine
of res judicata, and permits the state court to deprive a
party of the benefit of its most 1mportant principle 1s
necessary for the protection of the rnght of parties as well as
the mterest of the public to end hhgation by a final

judgment, and to preserve inviolate the safeguards of the
Federal Constitution....” Id.

The federal courts’ authorty to determine effect
given to federal proceedings 18 “conferred...by the
constitution.” Embry v. Palmer, 107 U.S. 3, 9-10 (1883).
Provisions of the Constitution which create this power
1include those “which authorze all legislation necessary and
proper for executing the powers vested by the constitution
in the government of the United States, or In any
department or officer thereof, and which declare the
supremacy of the authormty of the national government
within the hmits of the constitution.” Id.

A “federal judgment cannot be 1gnored 1n the state
court ... [and] such judgment, until reversed by a proper
proceeding ... 1s binding upon the parties, and must be
eiven force....” Chesapeake & O. Ryv. Co. v. McCabe, 213
U.S. 207, 220 (1909). A federal final judgment cannot “be
collaterally attacked, or treated as a nulhty.” Dowell v
Applegate, 152 U.S. 327, 340 (1894).

Bankruptcy court orders are required to have res
judicata effect in state court. Stoll v. Gottlieb, 305 U.S. 165,
170-71 (1938). A state court errs if fails to give res judicata
effect to an order made pursuant to the Bankruptcy Code,
and a state court must treat a final bankruptcy order “as
an effective judgment.” Id
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This requirement 1s mandatory. As the Supreme
Court has more recently stated, “[sltates cannot give
[federal] judgments merely whatever effect they would give
their own judgments, but must accord them the effect that
this Court prescribes.” Semtek Intern. Inc. v. Lockheed
Martin Corp., 531 U.S. 497, 507 (2001).

Florida courts have recogmzed that, under the Full
Faith and Credit Clause of the Constitution, they eannot
enter judgments contrary to final federal judgments.
Pettijohn v. Dade Cnty., 446 So. 2d 1143, 1145 (Fla. 3d
DCA 1984). As a result, “it has long been held that federal
court orders and judgments must be given res judicata
effect 1n state court pmceedings ”  Id Likewise, Flt}rida
courts have long held that it 1s simply “not permmssible”
disregard bankruptcy court proceedings 1n state court. Huﬂ
v. Burr, 59 So. 787, 788 (Fla. 1912).

B. Landlords Claims Are Barred by Res
Judicata and Collateral Estoppel.

The Bankruptcy Court adjudicated mm favor of
Tenant the 1ssues that Landlord sought to htigate below.
The complaint was filed on the sole basis that Tenant's
lease had expired as of August 31, 2021, Tenant had not
renewed the lease or the renewal attempt was 1neffective,
and Tenant was a holdover with no rmghts to remain at the
property.

The same exact 1ssues were presented to the
Bankruptey Court. The Bankruptcy Court determined that
Flonda's ant1 forfeiture doctrine defeated Landlord's claims
notwithstanding Landlord’s assertions that Tenant had
failed to properly renew the lease or had been 1n default.

The Bankruptcy Court’s decision meets the
requirements of res judicata (sometimes called claim
preclusion) and collateral estoppel (sometimes called issue
preclusion). Under federal law, res judicata bars a claims
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when “(1) there is a final judgment on the merits, (2) the
decision was rendered by a court of competent jurisdiction:
(3) the same cause of action is involved in both cases: and
(4) the parties, or those in privity with them, are identical
1n both swmts.” Baloco v. Drummond Co., Inc, 767 F.3d
1229, 124647 (11th Cir. 2014).

Each element has been met: the Stay Order was a
final judgment, 1t was rendered by a court of competent
jurisdiction (the Bankruptcy Court), the parties are
1dentical, and the exact same cause of action was “Involved”
in both cases, namely the ewviction of Tenant on the
purported basis it failled to renew the lease and because 1t
purportedly could not extend the lease.

While the Stay Order did not end the bankruptcy
proceeding, in the context of bankruptcy, orders granting or
denying rehef from the automatic stay are considered final
judgments, and thus the Stay Order was a final judgment.
BorgWarner Acceptance Corp. v. Hall, 685 F.2d 1306, 1309
(11th Cir. 1982). Stay orders are not “subject to collateral
attack™ and the only avenue to challenge them 1s through
appeal. Old W. Anmuity & Life Ins. Co. v. Apolle Group, 605
F.3d 856, 862 (11th Cir. 2010). Thus, orders denying relief
from the automatic stay are immedately appealable. Id
Landlord recogmzed this itself, as 1t sought to appeal the
Stay Order after it was entered.

Consequently, stay orders entered during the middle
of bankruptcy cases constitute res judicata, as they are the
equivalent of a final judgment. Kay v. Leatherman, 688 So.
2d 1133, 1139 (La. Ct. App. 1996); Mitchell v. Fort Davis
State Bank, 243 S'W.3d 117, 125 (Tex. App. 2007).

In a similar fashion, the Supreme Court has sad
that a “judgment may be final in a res judicata sense as to
a part of an action although the htigation continues as to
the rest.” Armzona v. Califorrua, 460 U.S. 605, 617 n.7
(1983).
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Likewise, collateral estoppel apphes. GSX Transp.,
Inc. v. Bhd. of Maint. of Way Employees, 327 F.3d 1309,
1317 (11th Cir. 2003). Collateral estoppel “forecloses
rehtigation of an 1ssue of fact or law that has been htigated
and decided in a prior suit.” Id The elements are “(1) the
1ssue at stake must be i1dentical to the one imnvolved 1n the
prior litigation: (2) the issue must have been actually
litigated in the prior suit: (3) the determination of the issue
in the prior htigation must have been a critical and
necessary part of the judgment in that action: and (4) the
party against whom the earher decision 1s asserted must
have had a full and fair opportumty to htigate the 1ssue 1n
the earher proceeding.” Id.

Collateral estoppel, sometimes called “issue
preclusion,” 1s squarely included within the doctrine of res
judicata under federal law. Taylor v. Sturgell, 553 U.S. 880,
892 (2008).

Each element of collateral estoppel 1s met: whether
the eviction of Tenant was appropriate given its alleged
default under the lease and alleged faillure to renew was
1dentically hitigated 1in the Bankruptcy Court and here: the
1ssue were actually htigated, e.g. the Bankruptcy Court
considered Landlord’s arguments on the ments: the
Bankruptey Court’s determination that Landlord could not
evict Tenant notwithstanding Landlord’s rationale was a
critical component to the court’s decision: and the parties
had the full and fair opportumty to htigate this 1ssue.

Any suggestion that the Bankruptey Court did not
decide the vahdity of the lease as the motion to assume the
lease was undecided or that the Stay Order was otherwise
merely “Interim” 1s wrong. The Bankruptcy Court held that
1t would have granted Landlord’s motion for stay rehef 1f 1t
found Tenant “could not assume [the lease] and remain at
the Property.” (R. 244) However, it found there was
“something” to assume, and deferred consideration of the
motion to assume the lease.
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What's more 1s that all the parties understood that
the Stay Order was final and 1ts 1mpact. Landlord
represented to the Federal District Court that the Stay
Order was a final order. Landlord even repeatedly
complained on appeal that the Bankruptcy Court was
wrongfully “extending the term of the Lease™ and 1gnoring
the lease terms.

Giaven the Bankruptey Court’s holding, the motion to
assume the lease, had it ever been adjudicated, would not
mnvolve the threshold and fundamental 1ssue of whether
Tenant had an actual leasehold interest, as that 1ssue was
expressly decided 1n the Stay Order.

Indeed, if the motion to assume had ever been
adjudicated, the 1ssue presented would have been
whether a decision to “assume or reject would benefit the
estate or result 1n a successful reorgamzation.” In re
Summit, 651 B.R. at 838. That 1s the 1ssue presented 1n
motions to assume under the bankruptcy code. Id A
collateral 1ssue would have been Landlord’s request to have
the rent amount equitably adjusted. There was nothing
suggesting that the Bankruptey Court would revisit the
fundamental i1ssue of whether there was a lease at all or if
the lease had been extended.

The Bankruptcy Court understood that (1) it had
made a decision regarding the existence of the lease, and
(2) the dismissal of the bankruptcy case was not intended
to dasturb 1its prior decision. At the same time as dismissing
the bankruptcy case, 1t expressly made the factual finding
at the same time that Tenant had a valuable lease, and it
expressly refused to convert the case to a Chapter 7 so that
the lease would be preserved and not lost.

These findings and conclusions would make no sense
1f the Bankruptcy Court had some unspoken understanding
that its factual findings and legal conclusions mn the Stay
Order were actually interim until the motion to assume
was adjudicated. as the motion to assume was obviously
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mooted by the bankruptey dismissal.

That the bankruptcy case was later mmvoluntarly
dismussed 1s 1rrelevant. A dismmssal for cause of a
bankruptcy wvacates only certain orders under the
Bankruptcy Code, none of which apply here. 11 U.S.C. §
349(b)(2). Consequently, final orders in bankruptcy
proceedings have res judicata/collateral estoppel effect even
when a main bankruptey case has later been dismmssed.
FE.g. Mackall v. JPMorgan Chase Bank, N.A., 356 P.3d 946,
952 (Colo. App. 2014); In re Ramirez, 283 B.R. 156, 161
(Bankr. SD.N.Y. 2002). Thus, the Bankruptey Courts
correct understanding of the impact of the dismissal of the
Stay Order was itself mandated by the Bankruptey Code.

The dismissed appeal 1s of no consequence. That 1s
because the Stay Order was never vacated and remains
binding notwithstanding the dismissal of the appeal as
Landlord made no efforts to challenge the dismissal of the
appeal or the lack of vacatur. In re Belmont Realty Corp.,
11 F.3d 1092, 1099 (1st Cir. 1993).

The Supreme Court has long held that a final federal
judgment at the tral level 1s afforded res judicata effect
notwithstanding that an appeal has been dismissed as
moot, when the underlying judgment was not vacated.
United States v. Munsingwear, Inc., 340 U.S. 36, 41 (1950)
(refusing to create “exception” to res judicata rule that final
judgments are afforded res res judicata effect when
underlying judgment was not vacated). The Supreme Court
has observed that this rule “illustrates not the hardship of
res Judicata, but the need for 1t in providing terminal points
for htigation.” Id at 41.

Finally, 1t must be noted that the tmal court’s

understanding of the Stay Order and the bankruptcy
proceedings was entirely without foundation.

The trial court’s finding that “the bankruptey order
that was entered in April 2022 required that the
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defendant place and continue to place funds either in the
court registry or to pay the plaintiff the outstanding rent,”
(T. 68:19-23) is baffling as the Bankruptey Court made no
such finding. Landlord did not even make that argument.

Further, the tmal court found that entry of the
Final Judgment was proper as the bankruptcy case was
dismissed, treating the Stay Order as being vacated or
interim. (T. 69:22-70:1). However, the bankruptcy case
was dismissed for reasons unrelated to the ments of the
lease 1ssue, the Stay Order was never vacated and was a
final order, and the Bankruptcy Court clearly had an
opposite understanding of i1ts own order. Landlord itself
correctly recogmzed the effect of Stay Order on appeal to
the Federal District Court, candidly acknowledging that
the Bankruptecy Court was “extending the term of the
Lease.”

In short, the Final Judgment disregarded important
principles of federalism, supremacy, comuty, and finahty
embedded 1n the Constitution. It also simply disregarded
without explanation provisions of the Bankruptcy Code
goverming the vacatur of certain orders when a bankruptcy
case 1s dismissed.

The Constitution requires applying res judicata and
collateral estoppel effect to the Stay Order, and requires
applying federal law on federal 1ssues. The trmal court erred
1n faihing to do so.

C. Tenant’s Preclusion Arguments Could Not Be
Waived

The Bankruptcy Court erred 1n finding that Tenant’s
preclusion arguments were waived under Fla. Stat. §
83.232(5) which provides that “[flailure of the tenant to pay
the rent into the court registry pursuant to court order
shall be deemed an absolute waiver of the tenant’s
defenses.”

None of the issues presented here were waivable
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under both federal and state law. The Constitution
required applying res judicata and collateral estoppel effect
to the Stay Order and overndes state law to the contrary.

State law treats these 1ssues as non-waivable
matters of subject matter jurisdiction which can be raised
at any time. Indeed, state law provides that once the tral
court’s subject matter jurisdiction was lost, all of its prior
orders were void ab mmitio and the tmal court’s sole
authority was to dismiss the lawsuat.

1. Fla. Stat. § 83.232 Does Not Override Federal
Law

Both the tral court and Landlord placed much
emphasis on the “absolute waiver” language 1n Fla. Stat. §
83.232(5). Such emphasis was wrongly placed, as federal
law displaces state law when in conflict, no matter how
strongly worded a state statute 1s.

Where state law 1s contrary to federal law, federal
law governs. Testa v. Katt. 330 U.S. 386, 391 (1947). The
assertion of federal rights “is not to be defeated under the
name of local practice.” Dawvis v. Wechsler, 263 U.S. 22, 24
(1923). Furthermore, state and federal governments cannot
“intrude with its judicial process into the domain of the
other, except so far as such intrusion may be necessary on
the part of the National government to preserve its mghtful
supremacy 1n cases of conflict of authonty.” In re Tarble, 80
U.S. 397, 407 (1871)

Florida courts have long recogmzed the supremacy of
the Umted States Constitution, as “a state statute cannot
authorize what the United Sates Constitution prohibits.”
Welch v. State, 741 So. 2d 1268, 1272 (Fla. 5th DCA 1999).
Indeed, under Supremacy Clause principles, state courts
are bound to follow federal law on federal law 1ssues
htigated 1n state court. Philadelphia Fin. Mgmt. of San
Franasco, LLC v. DJSP Enterprises, Inc., 227 So. 3d 612,
616 (Fla. 4th DCA 2017).
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Furthermore, the Constitution overrides state
statute no matter if a state statute purports to provide for
no exceptions and even if the result 1s that the dictates of a
state statute are expressly disregarded. The Flonda
Supreme Court’s decision 1n Trauger v. A.J. Spagnol
Lumber Co., Inc., 442 So. 2d 182, 184 (Fla. 1983) illustrates
that principle.

In Trauger, the court considered the enforceabihity of
an out of state judgment obtained by confession of
judgment, notwithstanding Fla. Stat. § 55.05 (1977).
Section 55.05, then and now, provides that, without
exception, that “[a]ll powers of attorney for confessing or
suffering judgment ... made or to be made hereafter by any
person whatsoever within or without this state, before such
action brought, shall be absolutely null and void.”

The Florida Supreme Court affirmed the distrct
court’s finding that § 55.05 could not apply to the extent 1t
precluded the enforcement of an out of state judgment,
eiven the Full Faith and Credit Clause of the Constitution.
Trauger, 442 So. 2d at 183. The court explained that a
judgment from another state was not open to “Inquiry”
under the Full Faith and Credit Clause and that § 55.05
could not be permitted “to interfere with the laws of other
states which allow the use of confessions of judgment.” Id.

It concluded that as a constitutional matter, “courts
of Florida cannot be empowered by the legislature to review

the underlying cause of action when a person seeks to
enforce a foreign judgment 1n this state.” Id at 183-184.

Florida courts have long understood the Full Faith
and Credit Clause of the Umted States Constitution to
require state courts to apply preclusive effect to federal
final judgments. Pettijohn, 446 So. at 1145. Similar to §
55.056 construed m Trauger, which contained the
unequivocal phrasing “absolutely null and void,” the state
statute at 1ssue here contains the unequivocal language of
“absolute waiver,” seemingly constraining without
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exception a court’s abihity to rule 1n any contrary fashion.
The tral court indeed found it was so constrained.

However, as the Trauger court held, the Flonda
Legislature cannot empower or require courts to take some
action which offends the Constitution. It does not matter
how strongly worded or unequivocal a state statute 1s.

Indeed, if the opposite was true and a state statute
controlled over federal law by wvirtue of unequivoeal
language, the Florida Legislature could simply neuter the
Constitution at will by expressly providing that Florida law
prevails over federal law when in confhict. That would turn
our Constitution on its head.

The trmal court gravely erred in finding that state
statute governed over federal law. By precluding the res
judicata and collateral estoppel defenses 1n deference to
state statute, the tmal court upended fundamental
constitutional principles.

2. Flomda Law Precluded Waiver and the Rent
Order Was Voaided.

Furthermore, Florda law does not permit waiver of
subject matter jurisdiction, as 1ssues 1nvolving federal
supremacy over state law are jurisdictional under Florda
law. Once the Stay Order was 1ssued, any remaimng
jurisdiction the trial court could have had was lost, and all
of the orders it had entered, including the Rent Order
which was the basis of the entry of the final judgment, were
rendered void ab 1nitio.

This Court has long held that “the 1ssue of federal
preemption i1s a question of subject matter jurisdiction.”
Hernandez v. Coopervision. Inc., 661 So. 2d 33, 35 (Fla. 2d
DCA 1995). Thus, under Florida law, matters of federal
preemption and the Supremacy Clause (which are at 1ssue
here) cannot be waived because federal preemption is a
subject matter jurmsdiction guestion and subject matter
jurisdiction can never be waived. Am. Mar Officers Union
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v. Merriken, 981 So. 2d 544, 547 (Fla. 4th DCA 2008). Dep't
of Revenue v. Vanamburg, 174 So. 3d 640, 642 (Fla. 1st
DCA 2015).

Subject matter jurisdiction can be raised for the first
time on appeal. Id That 1s because subject matter
jurisdiction “cannot be created by waiver.” Smider v. Snider,
686 So. 2d 802, 804 (Fla. 4th DCA 1997).

Subject matter jumsdiction cannot be created “by
error or inadvertence of the parties or their counsel.” Seven
Hills, Inc. v. Bentley, 848 S0.2d 345, 350 (Fla. 1st DCA
2003). Courts cannot exercise subject matter jurisdiction
even if the parties stipulate to it. Polk County v. Sofka, 702
So.2d 1243, 1245 (Fla. 1997). In fact, the Florida Supreme
Court has held courts have an 1ndependent duty to
evaluate jurisdiction: “[clourts are bound to take notice of
the hmats of their authority and if want of jurisdiction
appears at any state of the proceedings, ormgmal or
appellate, the court should notice the defect and enter an
appropriate order.” Id.

A tnmal court 1s “without jumsdiction to entertain the
1ssues already disposed of in federal court.” Carmival Corp.
v. Middleton, 941 So. 2d 421, 424 (Fla. 3d DCA 2006). Thus,
the 1ssue of whether a federal judgment 1s binding 1n state
court 1s a jurisdictional 1ssue. Id.

The reason that subject matter jumsdiction cannot
be waived 1s that it concerns the “power lawfully existing to
hear and deternne a cause.” Cunmingham v. Standard
Guar. Ins. Co., 630 So. 2d 179, 181 (Fla. 1994).

Once a court loses jurisdiction, 1t has “lost
jurisdiction to grant rehef” Griffith v. Florida Parole &
Prob. Com'n, 485 So. 2d 818, 821 (Fla. 1986). “When
[jurisdiction] ceases to exist, the only function remaining to
the court 1s that of announcing the fact and dismssing the
cause.” Trerice v. Trerice, 260 So. 3d 695, 697 (Fla. 4th
DCA 2018). The “lack of subject matter jurisdiction renders
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a Jjudgment or order of a court void ab 1mtin.” Clarke v.
Glob. Guaranteed Goods & Services, Inc., 364 So. 3d 1135,
1138 (Fla. 6th DCA 2023).

The tral court erred in holding that Tenant was
precluded from raising defenses because it had failed to pay
rent into the registry. Flomda law 1s clear that issues of
federal supremacy over state law are fundamental
jurisdictional 1ssues, which can never be walved
Appheation of federal res judicata 1n state court 1s of course

a supremacy 1ssue and therefore a jursdictional 1ssue
under Florida law.

That was the precise i1ssue below. Once the trial
court lost jurisdiction, its sole power was announcing the
fact and dismissing the cause. Every order (including the
Rent Order) was void ab initio once the court lost
jurisdiction. Thus, viclation of the Rent Order should not
have resulted in any penalty, as 1t was voided. And
hkewise, any alleged error or waiver of the Tenant,
including the fallure to pay rent into the court registry at
any point in time, could not affect the fundamental 1ssue of
whether the court had subject matter jurisdiction.

II. THE TRIAL. COURT ERRED IN GIVING
EFFECT TO THE REENT ORDER. WHICH
WAS VOID AND UNENFORCEABLE.

The tral court could not penahize Tenant for faihing
to comply with the Rent Order since it was void and
unenforceable, as 1t was entered prior to Tenant being
served. The Rent Order was non comphant with Fla. Stat. §
83.232 which requires that an order directing a tenant to
pay rent into the court be 1ssued only after a tenant first
makes an appearance. Additionally, the Rent Order was
vold because it was entered while the Court did not have
personal jursdiction over Tenant, since Tenant had vet to
be served. Since the Rent Order was void, the Final
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Judgment was rendered void as well.

Fla. Stat. § 83.232(3) provides that “[t]he court, on
1ts own motion, shall notify the tenant of the requirement
that rent be paid into the court registry by order. which
shall be 1ssued 1mmediately upon fihing of the tenant's
1mtial pleading., motion, or other paper.” Fla. Stat § 83.232
(5) in turn provides that “[flailure of the tenant to pay the
rent into the court registry pursuant to court order shall
be deemed an absolute waiver of the tenant’s defenses.”

The Rent Order was entered on September 3, 2021,
two days after the case was filed. (R. 45-46) Tenant was
not served until September 9 and did not file any
documents until September 14. (R. 45-46: 47-51) (App. 9)
The Rent Order was noncompliant with § 83.232(3),
which provides that the order “shall” be 1ssued after the
Tenant files a pleading, motion or other paper. In turn, §
83.232(5) makes clear that defenses are waived only upon
failure to pay rent into the court registry “pursuant to
court order.” However, the court was not authorized to
enter the Rent Order, rendering it and the Final
Judgment void.

While this may seem hke a simple techmealty,
Florida law provides 1) a court lacks the fundamental
power to order a party to do anything until such time as
the court has personal jurisdiction over a party, 2) an
order entered prior to the court obtaiming personal
jurisdiction 1s void even 1if the court later obtains personal
jurisdiction, 3) a void order is void ab initio, can be
challenged at any time, and voids any judgment or
subsequent order entered premised on wiolation of the
void order, and 4) any unauthorized order entered by a
court 1s void.

These 1ssues were addressed in Synchron, Ine. v
Kogan, 757 So. 2d 564, 566 (Fla. 2d DCA 2000). There,
the trial court entered an order directing a corporation to
provide records to a shareholder following a hearing. The
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corporation had not been formally served with process as
of the hearing, although the corporation had received
notice of the hearing and its counsel attended. The
corporation did not comply with the order, and was found
to be 1n contempt. The corporation was then formally
served with process.

On appeal, this Court found that the initial order
was vold because 1t was entered when the court lacked
personal jurisdiction over the corporation as the
corporation had yet to be served. The court explained “a
court does not acquire jurisdiction over a defendant
unless the defendant has been served with process as
prescribed by law.” Id. at 565. Since the 1mitial order was
vold due to lack of personal jurisdiction, the subsequent
contempt order was void as well Id. at D66
(“Disobedience of a void order, judgment, or decree, or one
1ssued by a court without jurisdiction of the subject-
matter and parties litigant, is not contempt.”).

The court rejected any argument that the order
should bind the corporation since it had actual notice of 1t
and the hearing because service of process 1s governed
strctly and the corporation had not been served. Id.

This Court held ssmilarly in Fountainbleau, LLC v.
Hire Us, Inc., 273 So. 3d 1152, 1156 (Fla. 2d DCA 2019).
There, the defendant contested personal jurisdiction. The
court deferred deciding the issue of personal jurisdiction
and ordered the parties to arbitrate. The court held the
order to arbitrate was error because the court explained
that “in order to apply and enforce a statute of this state
the court must first determmne that it has jursdiction,
both subject matter and personal.” Id. (emphasis added).

Likewise, in Humphrey v. Deutsche Bank Natll Tr.
Co., 113 So. 3d 1019, 1019 (Fla. 2d DCA 2013), the trial
court ordered a party who had not yet been served tfo
provide his address to the plaintaff. This Court held that
was error as the “the court had no authority to direct



113a

Humphrey to do anything”™ as “[wlithout proper service,
the court never secured personal jurisdiction over
Humphrey.”

Since an “order entered over a person without
personal jurisdiction 1s...void,” it “can be challenged at
any time.” Sanchez v. Sanchez, 285 So. 3d 969, 974 (Fla.
3d DCA 2019). “A void order has no force or effect and is a
nullity.” Goolsby v. State, 914 So. 2d 494, 496-97 (Fla. 5th
DCA 2005). A court cannot “enforce wviolations of its
orders if they are rendered without jurmsdiction over the
subject matter or the parties.” In re Elrod, 455 So. 2d
1325, 1326 (Fla. 4th DCA 1984) (emphasis added).

The Rent Order was entered when the court lacked
personal jurisdiction over Tenant, as Tenant had vet to be
served. The law plainly provides that at the time of entry
of the Rent Order, the tmal court had yet to obtain
jurisdiction over Tenant due to lack of service. As such,
the trmal court lacked the authority to order Tenant to
take any action, and the Rent Order was void as a result.

Furthermore. an order 1s void when a court
“attempts to enter a particular order that transcends its
power or authormty.” Id. An order 1s void ab 1mitio when
“rendered 1n excess of the county judge's lawful authority
and jurisdiction” and 1s void “even if entered upon the
consent and stipulation of the parties” since “jurisdiction
not possessed by a court may not be conferred by the
consent of the parties.” Miller v. Eatmon, 177 So. 2d 523,
526 (Fla. 1st DCA 1965). Thus, when a court attempts “to
act beyond 1ts power,” the unauthorized order itself, along
with any subsequent order attempting to enforce the
unauthorized order 1s void. State v. S. M. G., 313 So. 2d
761, 763 (Fla. 1975).

“Shall” means “mandatory.” Burton v. Oates, 362 So.
3d 311, 315 (Fla. 5th DCA 2023). As a rule of statutory
interpretation, a court “may not rewrite the statute or
1gnore the words chosen by the Legislature so as to expand
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its terms.” Id at 31516. A court 1s “not allowed to add
language to or fill gaps 1n the statute.” Fitts v. Furst, 283
So. 3d 833, 842 (Fla. 2d DCA 2019).

Fla. Stat. § 83.232(3) provides that the order
regarding payment of rent into the court registry “shall be
1ssued 1mmediately upon fihng of the tenant’s 1mtial
pleading, motion, or other paper.” The word “shall” means
that the requurement of 1ssuance of the order after a tenant
makes 1ts first fiing 18 mandatory. Since the Rent Order
that was entered was unauthorzed as it transcended the
court’s statutory authority, it 15 void, and the Final
Judgment 1s also voild. Importantly, the appheation of Fla.
Stat. § 83.232(5), which provides for absolute waiver of
defenses, 1s contingent on the 1ssuance of a rent order.

This result i1s required by the plain language of the
statute and 1= common sense when considering the
jurisdictional 1ssues addressed above. It logically follows
that the Legislature required that rent orders be issued
only after a tenant made its first filing or otherwise
following service of process to ensure that the order would
be entered after the Court obtamned jurmsdiction over the
tenant.

QOtherwnse, if a court entered a rent order prior to the
court obtaining jurisdiction, such order would be legally
deficient. Accordingly, the Final Judgment must be vacated
because 1t was premised upon the void Rent Order.

ITT. THE TRIAL COURT SHOULD HAVE DISMISSED
THE CASE AS MOOT.

The tral court should have dismissed the case as
moot under both Flormda law and equtable mootness
principles.

A. Florida Law
Landlord voluntarily accepted Tenant’s payment of




115a

rent after the Stay Order was entered. A case 1s moot
“when the 1ssues presented are no longer hLve.”
Montgomery v. Dep't of Health & Rehab. Services, 468 So.
2d 1014, 1016-17 (Fla. 1st DCA 1985). A case can become
moot through “a change of circumstances.” Id. “The rule
discouraging review of moot cases 1s derived from the
requirement of the Umted States Constitution, Article ITI,
under which the existence of judicial power depends upon
the existence of a case or controversy.” Id.

“Florda's courts, including its appellate courts,
reserve the exercise of judicial power for cases involving
actual controversies.” Casiano v. State, 310 So. 3d 910,
913 (Fla. 2021). “This limitation on the exercise of judicial
power to justiciable controversies 1s rooted 1n judicial
adherence to the doctrine of separation of powers.” Id.

The mootness doctrine 15 “a corollary to the
Imitation on the exercise of judicial power to the decision
of justiciable controversies.” Id. In general, a court should
dismiss a case 1if the 1ssues raised have become moot. Id.
That 1s because a judicial tmbunal's function 1s “to decide
actual controversies by a judgment which can be carred

into effect, and not to give opinions on moot questions....”
Id.

Taking voluntary action inconsistent with a party’s
htigation position moots a case. Frank Silvestr:
Investments, Inc. v. Sullivan, 486 So. 2d 20, 21 (Fla. 5th
DCA 1986). For instance, in Frank Silvestri, a party
voluntarily made payment on a judgment while an appeal
was pending. The final judgment was stayed, so the party
had no obligation to pay until the appeal was concluded.
The appellate court dismissed the appeal as being moot
given the voluntary nature of the party’s actions.

Likewise, the voluntary acceptance of benefits
creates mootness. Schuppener v. Bruno, 395 So. 2d 1234,
1235 (Fla. 4th DCA 1981). To avoid application of this
doctrine where a party benefits from a final judgment, a
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party must seek to stay the final judgment rather than
accept 1ts benefits. Chavez v. Bonme Tile Corp.. 959 So.
2d 1268, 1269 (Fla. 1st DCA 2007).

Here, Tenant presented uncontested testimony
that Landlord accepted Tenat's rent payments and other
funds throughout the bankruptcy case after the Stay
Order was entered. Landlord did not seek a stay of the
Stay Order. Then, even after the bankruptcy case was
dismissed, Landlord still accepted a direct rent payment
from Tenant before changing course and fihng the motion
for entry of final judgment, effectively collaterally
attacking the Stay Order.

This was all contrary to the legal theories pled in
the complaint. The fundamental premise of Landlord’s
lawsuit was that Tenant was a holdover tenant: and that
as a result Tenant was required to pay double rent under
the terms of the lease and under Flormda statute, and
ultimately that Tenant should be removed from the
premises. Landlord’s continual acceptance of the regular
rent was fundamentally at odds with the basis of its
lawsuit. And even on the more hmited 1ssue of the
purported continuing obligation to pay rent into the court
registry post-bankruptcy, Landlord voluntanly
repudiated that position by accepting direct payment of
regular rent from Tenant even after the bankruptcy was
dismissed.

The fact that Tenant did not pay rent into the court
registry does not preclude Tenant from raising mootness.
As the Florida Supreme Court has explained, the
mootness doctrine ultimately derives from hmits imposed
1n the Flormda Constitution on the “judicial power” and 1s
rooted 1n fundamental and constitutional notions of the
“doctrine of separation of powers.” Casiano, 310 So. 3d at
913. Ultamately, it relates to the court’s basic power to
adjudicate cases or controversies. Once the case became
moot through Landlord’s voluntary conduct, the court
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lacked the fundamental power to continue to decide the
case as there was no case or controversy before 1t.

B. Equtable Mootness.

Certain decisions made in bankruptcy court are not
subject to further review under the equitable mootness
doctrine. The doctrine “1s a pragmatic principle, grounded
in the notion that, with the passage of time after a
judgment 1in equity and implementation of that judgment,
effective [review] becomes impractical, imprudent, and
therefore mmequitable.” In re Fontainebleau Las Vegas
Holdings, LL.C, 434 B.R. 716, 741 (S.D. Fla. 2010).

The underlying purpose behind the doctrine 1s “to
avold uncertainty and 1nstabihty 1n  bankruptcy
proceedings.” In re Fisherman's Pier, Inc., 460 F. Supp.
3d 1345, 1358 (S.D. Fla. 2020). Courts consider “the
effects of a reversal on third parties who have relhied on a
bankruptcy court's order” and whether third parties have
altered their position on a bankruptecy court order. In re
Stanford, 17 F.4th 116, 121 (11th Cir. 2021). The
“doctrine ... applies when appellants have falled and
neglected diligently to pursue their available remedies to
obtain a stay and circumstances have changed so as to
render 1t inequitable to consider the merts of the appeal.”
Darby v. Zimmerman, 323 B.R. 260, 270-71 (9th Cir. BAP
2005). Courts have applied the doctrine of equitable
mootness when a party has failed to obtain a stay and the
ensuing transactions are too “complex and difficult to
unwind.” Lowenschuss v. Selnick, 170 F.3d 923, 933 (9th
Cir. 1999).

Essentially, “[tlhe test for mootness reflects a
court's concern for striking the proper balance between
the equitable considerations of finality and good faith
rellance on a judgment and the competing interests that
underhie the mght of a party to seek review of a
bankruptcy court order adversely affecting him.” In re
VOIP, Inc., 461 B.R. 899, 902 (S.D. Fla. 2011).
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In bankruptey, parties will make financial
commitments (i.e loans) in reliance on court orders, and it
1s deemed unfair as creating uncertainty if orders relating
to such commitments can be reversed. In re Westport
Holdings Tampa, Ltd. Pship, 607 B.R. 715, 726 (M.D. Fla.
2019) (explaining “those eggs cannot be unscrambled”
when a lender has disbursed a post bankruptcy petition
loan pursuant to an order which has not been stayed).
Bankruptcy law provides that it 1s “most 1nequitable” to
allow a party who has received adequate protection
payments to keep those payments while stmultaneously
challenging the order by which it obtained the payments.
In re E.-W. Associates, 110 B.R. 675, 681 (Bankr.
S.D.N.Y. 1990).

While the mnstant case does not mnvolve a
bankruptcy appeal, the principles underlying the
equitable mootness doctrine still apply as the case below
effectively 1nvolved a collateral attack on the Stay Order.
The Tenant and its lender relied on the Stay Order, as
Tenant incurred additional debt to make the adequate
protection payments required for the Stay Order to be 1n
effect. The Landlord accepted the adequate protection
payments, and did not obtain a stay of the Stay Order,
which would have preserved 1ts ability to challenge the
Stay Order thereafter.

These circumstances warrant apphcation of the
equitable mootness doctrine, and preclude Landlord from
collaterally attacking the Stay Order. Equitable mootness
1s properly apphed 1n state court, as state courts are
obhigated to apply federal law as to federal issues.
Philadelphia Fin., 227 So. 3d at 616.

IV. THE FINAIL HEARING VIOLATED TENANTS
DUE PROCESS RIGHTS.
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The trial court erred 1n setting the final hearing and
the final hearing violated Tenant’s procedural due process
rights.

On December 12, 2023, the tral court sua sponte
set the December 15 hearing. (App. 5-7)

Tenant filed an emergency motion for continuance
on December 14. (R. 218-226) In the motion, Tenant's
counsel explained that simultaneously with the setting of
the hearing, 1) he was lead counsel on an extremely time
sensitive $20 mulhon transaction being actively worked
on, 2) he was working on closing other transactional
matters, and 3) he was preparing and finalizing a 22 page
response to a 25 page motion for summary judgment
response In another matter, which had been due
December 13, 2023. (/d) He further indicated that he was
scheduled to leave that same day with his wife and two
young children to attend a family wedding. (Jd)

The motion for continuance outhned Tenant's
defenses, noted that they involved complex 1ssues, and
that the stakes of the hearing were extremely high as
Tenant’s business would be effectively ruined if 1t lost the
hearing. (/d) The motion explained that given the time
constraints, the presentation of these high stakes issues
by Tenant would be impaired. (I/d.)

The tral court de facto demied the motion for
continuance upon 1ts filing by deferring consideration of
the motion until the hearing itself, when 1t was formally
denied because the trial court was concerned as to the
length of the time the case as a whole had been pending.
(T. 18:24-25).

During the hearing, the trial court repeatedly
advised the parties that the hearing was set on short

notice 1n deference to Landlord’s anxiety on having the
hearing set. The trial court stated, “I know that the
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plaintaff 1s very anxious and wanted this hearing heard by
the end of the year.” (T. 7:21-23) Later, following the
conclusion of Landlord’s opeming argument, the tral court
reiterated that “T wanted to make sure I gave you guys
your opportunity prior to the end of the year.” (T. 16:18-
20)

After Tenant called Mr. Jaffan as a witness,
Tenant’s counsel attempted to call himself as a witness to
introduce certain records from the bankruptcy case and to
discuss the procedural aspects of the bankruptcy case.
The Tenant asked how it could then enter the written
documents into evidence. (/d 45:4-5) The trial court
refused the request, stating: “You may not.” (Id 45:6-8)
The basis for the trial court’'s ruhng was that the
documents should have been 1n the court file already, and
the hearing was via Zoom. (T. 38:18-25, 45:6-9).

Tenant’s counsel then attempted to testify
regarding the bankruptcy proceeding and read the
bankruptcy case documents into the record. (/d. 45:10-12)
The trial court indicated it did not want to hear testimony
on those matters and instead required that all counsel
present unsworn argument regarding the factual
background of the bankruptcy proceedings. (Id. at 45:15-
46:1)

During Tenant’s closing argument, after presenting
areument regarding equitable mootness, Tenant
attempted to present argument on Florida law on
mootness, which had not been presented yet. (Jd. at 64:16-
19) The court cutoff Tenant, incorrectly stating that
Tenant had addressed that topic earlier (Jd at 64:20-21).
Tenant asked for 30 seconds to present the Flomda
mootness argument, which the court denied. (7d. at 64:25-
65:1)

The demal of the motion for continuance and the
conduct of the hearing wioclated Tenant’s due process
rights.
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While a continuance is normally within the tral
court’s discretion, “there are instances in which a trmal
court's demal of a motion for continuance may be an
abuse of discretion.” Thompson v. Gen. Motors Corp., Inc.,
439 So. 2d 1012, 1013 (Fla. 2d DCA 1983). Those
instances generally involve circumstances that prevent
fair and adequate presentation of the party's case.” Baron
v. Baron, 941 So. 2d 1233, 1236 (Fla. 2d DCA 2006).
Demial of a continuance 1s an abuse of discretion under
certain circumstances given due process concerns. Jd.
Due process mncludes the “right to be heard.” Id. The rght
to be heard includes the mght to “Introduce evidence at a
meaningful time and 1n a meaningful manner.” Id.

Courts have routinely found that it 1s an abuse of
discretion to deny motions for continuances when the
motion seeks to continue a hearing set on short notice for
which a party 1= not adequately prepared due to
circumstances outside the party's control. Diedrick v.
Diedrick, 114 So. 3d 1006, 1007 (Fla. 5th DCA 2012)
(denial of motion to continue hearing set on eight days
notice was abuse of discretion when party repeatedly
advised court it was not prepared to proceed with
hearing).

Fla. R. Civ. P. 1.090(d) requires notice of a hearing
“be served a reasonable time before the time specified for
the hearing.” “While there are no hard and fast rules
about how many days constitute a ‘reasonable time,” the
party served with notice must have actual notice and time
to prepare.” State Dep't. of Transp. v. Plunske, 267 So0.2d
337, 339 (Fla. 4th DCA 1972): Harreld v. Harreld, 682
So.2d 635 (Fla. 2d DCA 1996). Courts have not hesitated
1n finding notice violations when 1mportant interests were
at stake. See e.g. Harreld 682 So.2d at 636 (two days'
notice of hearing was not a “reasonable time” prior to
hearing).

While this case had been pending since 2021, the
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final hearing was not set until December 2023 because
Tenant had filed for bankruptcy. interrupting the
proceeding. Tenant had no reason to beheve that the tral
court would umilaterally set a hearing date without
clearing it, and that the court would not consider Tenant’s
1mnabihity to prepare for the final hearing.

The court set a high stakes hearing squeezed
within a very short time frame, apparently to assuage
Landlord’s anxiety about having the motion heard before
the end of the year. The Court’s demal of the motion for a
continuance was an abuse of discretion and amounted to
a violation of Tenant’s due process rights.

Landlord will surely contend that Tenant was not
prejudiced as 1t had notice that Landlord’s motion for
final judgment would be adjudicated, as the motion was
first filed 1n early November, and the final hearing was
not actually heard until mid-December.

Any such argument misses the mark as it 1ignores
the realities of hearing and tral preparation, particularly
as appled to the Tenant’s defenses to this case. The final
hearing was functionally a bench trial set on two days
notice. Preparation required review of many filings
spanming the multi-year bankruptcy proceedings, legal
research, development of argument, compilation and
review of exhibits, and witness preparation. The trial
court put Tenant’s counsel 1n an 1mpossible position given
the scheduling confhets laid out mm the continuance
motion.

Further, given the vagaries of legal practice and
scheduling, 1t cannot be expected that attorneys as a
matter of course commence and complete preparation in
full for all hearings on any significant motions as soon as
such motions are filed, regardless of when the motions are
actually set for hearng, 1n order to anticipate that a
hearing might be unilaterally set out on short notice at
any time, as what occurred below. That 1s not a realistic
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or efficient practice and attorneys are not held to that
standard, nor should they be.

It 15 similarly unreasonable to expect that an
attorney drop everything and turn on a dime to prepare
for a high stakes hearing set on two days’ notice,
particularly as here. when an attorney has represented to
the court he has an inability to prepare due to competing
time demands.

And while Landlord will argue 1t was operating
under the same time constraints, this ignores that the
parties’ positions involved significantly different levels of
complexity. Landlord’s position was and 1s simple: Florida
statute provides that wviclating the Rent Order 1s an
absolute waiver to all affirmative defenses. Tenant's
position involved the appheation of complex constitutional
and civil procedure doctrines and required a detailed
review of and submission to the tmal court of filings and
other documents from a mulfl1year, convoluted
bankruptcy proceeding. It 1s common sense that a party
with the simpler case 15 going to be inherently
advantaged 1n time pressured circumstances hike ths.

In all events, regardless of the facts regarding
Landlord’s counsel’s ability to prepare. what 1s relevant 1s
that Tenant’s counsel indicated an 1nability to prepare 1n
the short window between the setting of the hearing and
hearing date. Unfortunately, the trial court was too
preoccupied with getting the hearing set before the end of
the year to mitigate Landlord’s anxiety that it lost sight
that 1t was prejudicing Tenant in the process.

The hearing itself further wviclated Tenant's due
process. Due process requires that each htigant be given a
“full and fair opportunity to be heard.” Vollmer v. Key
Dev. Props., Inc., 966 So.2d 1022, 1027 (Fla. 2d DCA
2007). “The right to be heard at an evidentiary hearing

mncludes more than simply being allowed to be present
and to speak. Instead, the right to be heard includes the
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right ‘to introduce evidence at a meamingful time and 1n a
meaningful manner.” Id Thus, “[dlue process requires
that a party be given the opportunity ... to testify and call
witnesses on his behalf, and the demal of this mght 1s
fundamental error.” Petiry v. Pettry, 706 So.2d 107, 108
(Fla. 5th DCA 1998).

A party’s procedural due process rights are violated
when a trmal court refuses to allow evidence to be
submitted and when a party 1s not permutted to present
closing argument. Dobson v. U.S. Bank Natl Ass'n, 217
So. 3d 1173, 1174-75 (Fla. 5th DCA 2017). Likewise, a
trial court commits clear error and demes due process
when 1t refuses to allow a party sufficient time to defend
against a motion. Koll v. Koll, 812 So. 2d 529, 532-33
(Fla. 4th DCA 2002). It is not enough that a party was
able to partially argue its closing points — procedural due
process 1s demed even when a party can make some of its
arguments, but not all. Selman v. State, 160 So. 3d 102,
10304 (Fla. 4th DCA 2015).

A refusal to allow argument 1n part to be made
violates procedural due process because “argument may
correct misperceptions in what would otherwise appear to
be an open and shut bench trial...” Id. (citations omitted).

When Tenant sought 30 seconds to present the
Florida mootness argument, the court incorrectly stated
that 1t had been presented in the hearing. The court was
not given the opportunity to hear argument on an issue
which may have corrected 1ts perceptions.

Likewise, the court did not permit Tenant to offer
documents into evidence, because the hearing had been
set for Zoom and because Tenant could have requested
judicial notice of the documents or filed them sooner.
However, Tenant had no meamngful notice of the actual
hearing date until a few days before the hearing.

The Tenant had not been given notice that the
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exclusive way to submit evidence would be to file it 1n
advance of the final hearing or via request for judicial
notice, no procedural rule or rule of evidence precluded
Tenant from attempting to first introduce evidence at the
final hearing, and there was no applicable rule or
scheduling or pre-tmal order in place controlling the pre-
hearng disclosure or submission of evidence.

Most 1mportantly, a refusal to allow the possibihty
of the submission of evidence wiolates a party's due
process rights, and the convemence of the Zoom setting
(which was unilaterally imposed by the trial court) could
not justify the impairing of Tenant’s ability to present
evidence. TransUnion LLC v. Ramirez, 594 U.S. 413,
429-30 (2021) (“[TIhe fact that a given law or procedure is
efficient, convement, and useful in facilitating funections
of government, standing alone, will not save 1t if it 1s
contrary to the Constitution.”).

In addition, in lieu of the introduction of evidence
and testimony regarding the bankruptcy case, the trial
court wrongly mandated that the parties rely on unsworn
representations of counsel. “It 1s fundamental that such
representations by counsel not made under oath and not
subject to cross-examination, absent a stipulation, are not
evidence.” State v. T'A., 528 So. 2d 974, 975 (Fla. 2d DCA
1988). This irregular and unorthodox procedure only
further tainted the hearing and surely contmbuted to the
trial court’s misunderstanding of the bankruptcy
proceedings, as a streamlined, unsworn oral argument 1s
no substitute for actual evidence.

The foregoing all constitutes reversible error and
cannot be harmless error since it 1s not known how the
affected testimony, evidence, or argument may have
affected the outcome. Selman, 160 So. 3d at 104.

The forgoing circumstances all resulted 1n Tenant

being deprived of procedural due process In connection
with the final hearing. Reversal 1s warranted for that



126a

independent reason.

Finally, it cannot be i1gnored that the trmal court
had an opportunity to rectify these due process violations
when Tenant filed 1its motion for rehearing.
Unfortunately, the trial court failed to do so, denying the
motion on the authomty of Lawyers Title Ins. Corp. v.
Reitzes, 631 So. 2d 1100, 1100 (Fla. 4th DCA 1993). The
ei1st of Lawyers Title1s that a motion for rehearing should
not simply reargue matters discussed before, when such
matters were “necessarily considered by the court” and
when such matters had “already received the careful
attention of the judges.” Id.

Lawyers Title was legally 1nappheable, as it
pertains to appellate motions for rehearing, whereas
motions for rehearing at the trial court are governed by a
much more hiberal standard that allows for re-argument
on 1ssues already presented. Balmoral Condo. Assn v
Grimaldi, 107 So. 3d 1149, 1151 (Fla. 3d DCA 2013)
(explaining that the “grounds for rehearing under rule
1.530 are broad,” that "a party may move for rehearing of
final orders in order to give the tmal court an opportumty
to consider matters which it overlooked or failed to
consider,” and “rehearing 1s a second consideration of a
cause for the sole purpose of calling to the attention of the
court any error, omission, or oversight that may have
been committed in the first consideration™).

Moreover, the principle stated in Lawyers Title
presupposes that there has been an orderly process and
fair opportumity for the parties to present argument
which has received careful consideration. That did not
occur here.

Accordingly, given the tral court’s prior erroneous
refusal to consider new argument on 1ssues previously
presented, along with the due process issues which
infected the prior hearing, if the Court remands for a new
hearing, the trial court should be instructed to give the
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1ssues de novo review without regard to what may have
been argued or presented before and should ensure that
sufficient time 1s available for the 1ssues to be presented.

REQUEST FOR JUDICIAL NOTICE

Tenant requests that the Court take judicaal notice
of the filings and records of the Bankruptey Court and
Federal District Court which are referenced herein. Fla.
Stat. § 90.202(6); Chakra 5, Inc. v. City of Miami Beach,
254 So. 3d 1056, 1062 (Fla. 3d DCA 2018).

CONCLUSION

Tenant requests that the Court grant the following
rehef:

(1) Reverse the Final Judgment:

(2) Take judicial notice of the Bankruptcy Court
filings:

(3) Direct the trial court to enter a dismissal in favor
of Tenant. and

(4) Grant all other appropriate relief.
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