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This case presents the question whether 18 U.S.C.
922(2)(3), the statute that prohibits a person who “is an
unlawful user of or addicted to any controlled substance”
from possessing a firearm, violates the Second Amend-
ment as applied to respondent. For the reasons given
in the petition for a writ of certiorari (Pet. 3-4), this
Court should hold the petition pending the resolution of
United States v. Hemani, No. 24-1234 (petition for cert.
filed June 2, 2025), which likewise involves an as-applied
challenge to Section 922(g)(3).

Respondent does not meaningfully dispute that the
question presented in this case and Hemant warrants
this Court’s review. He does not deny that the Fifth
Circuit has held Section 922(g)(3) invalid as applied in
Hemant and other cases, that there is now a multi-sided
circuit conflict about the statute’s constitutionality, or
that the question presented has significant practical
consequences. See Pet. at 23-26, Hemani, supra (No.
24-1234).
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Respondent also does not meaningfully address the
government’s request to hold the petition for a writ of
certiorari in this case pending the resolution of He-
mani. He does not dispute that the two cases present
materially identical questions. Nor does he dispute that
Hemant would be a better vehicle for resolving the is-
sue. See Pet. 4.

Respondent instead notes (Br. in Opp. 4) that, rather
than invalidate Section 922(g)(3) as applied to him, the
Eighth Circuit remanded this case to the district court
so that it could, in the first instance, apply the constitu-
tional standard that the Eighth Circuit had devised.
But as the government has explained, the Eighth Cir-
cuit’s approach conflicts with that of the Seventh Circuit
(which has upheld Section 922(g)(3)) and that of the
Fifth Circuit (which has applied a different test to de-
termine which of the statute’s applications comply with
the Second Amendment). See Pet. at 24-25, Hemanx,
supra (No. 24-1234). In addition, after the government
filed its certiorari petition in this case, the district court
applied the test that the Eighth Circuit directed it to
use, determined that Section 922(g)(3) violates the Sec-
ond Amendment as applied to respondent, and dis-
missed the prosecution. See Br. in Opp. App. 54a-56a.
In doing so, the district court expressed “its concerns
about the practical implications” of the Eighth Circuit’s
test, which requires district courts to make “ad-hoc”
factual judgments about “how a defendant’s use of
drugs made him a danger or threat to society.” Id. at
55a. Those observations only underscore the need for
this Court’s review in Hemana.

Respondent also addresses (Br. in Opp. 5-14) the
merits, but his arguments have no bearing on whether
to hold the certiorari petition in this case pending the
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resolution of Hemani. Respondent’s arguments are in
any event incorrect. He contends (id. at 13) that Section
922(g)(3) lacks a founding-era analogue, but the govern-
ment has shown that the statute is closely analogous to
founding-era laws restricting the rights of habitual
drunkards. See Pet. at 10-14, Hemanzi, supra (No. 24-
1234). He also suggests (Br. in Opp. 7-8) that Unaited
States v. Rahimzi, 602 U.S. 680 (2024), permits the gov-
ernment to disarm a person only if the government
makes a case-by-case showing that he poses a danger.
But Rahim: expressly declined to call into question
“laws banning the possession of guns by categories of
persons thought by a legislature to present a special
danger of misuse.” Id. at 698.

Finally, respondent objects (Br. in Opp. 11-12) to the
Eighth Circuit’s model jury instructions interpreting
Section 922(g)(3). But the question presented concerns
the constitutionality of the statute, not the lawfulness of
the instructions. Respondent, moreover, received a
bench trial, see Pet. 2, so the model jury instructions
have no relevance to this case.
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This Court should hold the petition for a writ of cer-
tiorari in this case pending the disposition of the peti-
tion in Hemani and should then dispose of the petition
in this case as appropriate.

Respectfully submitted.
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