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Appendix A: En Banc rehearing demal, (Jan. 3, 2025)
Case: 23-7381, 01/03/2025, DktEntry: 43.1

UNITED STATES COURT OF APPEALS FOR

THE SECOND CIRCUIT

At a stated term of the Uriited States Court of Appeals
for the Second Circuit, held at the Thurgood Marshall
United States Courthouse, 40 Foléy _Sqtiare, in the City
of New York, on the 3t day of January, two thousand
twenty-five.
Sarsvatkumar Patel, Plaintiff - Appellant,
V. '
Long Island University, Defendant - Appellee.
ORDER Docket No: 23-7381
Appellant Sarsvatkumar Patel, filed a petition for panel
rehearing, or, in the alternative, for rehearing en banc.

The panel that determined the appeal has considered

the request for panel rehearing, and the active members
of the Court have considered the request for rehearing
en banc.

IT IS HEREBY ORDERED that the petition is denied.
FOR THE COURT:

s/Catherine O'Hagan Wolfe, Clerk

Stamp of the US Court of Appeals For The Second
Circuit




Appendix B: Court of appeal’s order (Nov. 13, 2024)
23-7381
Patel v. Long Island Univ.
Case: 23-7381, 11/13/2024, DktEntry: 37.1

UNITED STATES COURT OF APPEALS FOR

THE SECOND CIRCUIT

SUMMARY ORDER
RULINGS BY SUMMARY ORDER DO NOT HAVE
PRECEDENTIAL EFFECT. CITATION TO A
SUMMARY ORDER FILED ON OR AFTER JANUARY
1, 2007, IS PERMITTED AND IS GOVERNED BY
FEDERAL RULE OF APPELLATE PROCEDURE 32.1
AND THIS COURT'S LOCAL RULE 32.1.1. WHEN
CITING A SUMMARY ORDER IN A DOCUMENT
FILED WITH THIS COURT, A PARTY MUST CITE
EITHER THE FEDERAL APPENDIX OR AN
ELECTRONIC DATABASE (WITH THE NOTATION
“‘SUMMARY ORDER”). A PARTY CITING A
SUMMARY ORDER MUST SERVE A COPY OF IT ON
ANY PARTY NOT REPRESENTED BY COUNSEL.
At a stated term of the United States Court of Appeals
for the Second Circuit, held at the Thurgood Marshall
United States Courthouse, 40 Foley Square, in the City
of New York, on the 13th day of November, two thousand

twenty-four.

PRESENT:

AMALYA L. KEARSE, RICHARD J. SULLIVAN, BETH
ROBINSON, Circuit Judges.

SARSVATKUMAR PATEL, Plaintiff-Appellant,

v. No. 23-7381
LONG ISLAND UNIVERSITY, Defendant-Appellee.

A-2




For Plaintiff-Appellant: Sarsvatkumar Patel, pro se,
Royersford, PA.

For Defendant-Appellee: Douglas P. Catalano, Stefanie
R. Toren, Clifton Budd & DeMaria, LLP, New York, NY.
Appeal from an order of the United States District Court
for the Eastern District of New York (Nicholas G.
Garaufis, Judge) enforcing a settlement agreement.
UPON DUE CONSIDERATION, IT IS HEREBY
ORDERED, ADJUDGED, AND DECREED that the
September 25, 2023 order of the district court is
AFFIRMED.

Sarsvatkumar Patel, proceeding pro se after being
represented by counsel below, appeals from the district
court’s order compelling enforcement of a settlement
agreement entered into by Patel and his former
employer, Long Island University (“LIU”), resolving his
claims for retaliation in violation of Title VII of the Civil
Rights Act, 42 U.S.C. §§ 2000e-2000e-17, New York
Human Rights Law, N.Y. Exec. Law §§ 296301, New
York City Human Rights Law, N.Y.C. Admin. Code §§ 8-
101-8-134, and the Family and Medical Leave Act, 29
U.S.C. §§ 2601 2654. We assume the parties’ familiarity
with the underlying facts, procedural history, and issues
on appeal.

At a virtual settlement conference before Magistrate
Judge Sanket J. Bulsara in December 2021, the parties
came to an oral agreement that Patel would execute a
full release of his claims and withdraw his case in
exchange for a sum of money from LIU. Although the
conference was not .transcribed or recorded, Judge

Bulsara issued a short minute entry afterwards stating:
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“A settlement was reached. The parties shall file a
stipulation of dismissal by 1/20/2022.” Patel App’x at 9.
Following this conference, Patel had second thoughts
about.the settlement agreement.

After another settlement conference yielded no
resolution, LIU moved to enforce the oral agreement
reached at the December 2021 conference.! Judge
Bulsara issued a report recommending that LIU’s
motion be granted, which the district court adopted in
its entirety over Patel’s objectiéns. This appeal followed.
We review the district court’s findings of fact for clear
error and conclusions of law de novo. See Omega Eng'g,
Inc. v. Omega, S.A., 432 F.3d 437, 443 (2d Cir. 2005). We
also liberally construe Patel’s 'pfo se appellate brief to
raise the strongest arguments it suggests, see Pabon v.
Wright, 459 F.3d 241, 248 (2d Cir. 2006), but we do not
do the same for his counseled submissions before the
district court.

“A settlement agreement is a contract that is interpreted

according to general principles of contract law.” Powell
v. Omnicom, 497 F.3d 124, 128 (2d Cir. 2007).2 Patel

1 Patel argues for the first time on appeal that the district court
violated his due process rights in ruling on LIU’s motion because
Judge Bulsara had made a minute entry after the follow-up
settlement conference stating “[a] final resolution was not
achieved.” Patel App’x at 11. But this minute entry does not suggest
that the parties had not reached a binding settlement; it simply
documented that they had not resolved their dispute about their
respective rights and obligations and that further proceedings were
required.

2 We need not decide what law governs this dispute because “there
is no material difference between [New York] law [and] federal
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concedes that the parties reached an oral agreement at
the December 2021 settlement conference, but contends
that they did not intend to be bound by that agreement
until they executed a written instrument. To determine
whether an oral agreement is binding, we look to four
factors: “(1) whether there has been an express
reservation of the right not to be bound in the absence of
a writing; (2) whether there has been partial
performance of the contract; (3) whether all of the terms
of the alleged contract have been agreed upon; and (4)
whether the agreement at issue is the type of contract
that is usually committed to writing.” Wirston uv.
Mediafare Ent. Corp., 777 F.2d 78, 80 (2d Cir. 1985). We
have made clear that “[n]o single factor is decisive.”
Ciaramella v. Reader's Dig. Ass'n, Inc., 131 F.3d 320,
323 (2d Cir. 1997). B -

The district court correctly concluded that the first
Winston‘factor favors enforcement of the oral settlement
agreement. Patel’s expeétatibn ‘that the agreement
would later be memorialized in writing does not alone
evince an express — or even an implied — reservation of
the right not to be bound absén;c_ a written agreement.
See R.G. Grp., Inc. v. Horn & Hardart Co., 751 F.2d 69,
74 (2d Cir. 1984). Rather, Patel must show “forthright,
reasonable signals that [he] mean[t] to be bound only by
a written égreement,”‘Id. at 75, which are absent here.
To the'bohtrary, the record reflects rothing more than “a

common law” with regard to whether the parties reached a binding
oral.contract. Ciaramella v. Reader’s Dig. Ass'n, Inc., 131 F.3d 320,
322 (2d Cir. 1997). ;
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change of heart.” Powell; 497 F.Sd at 129. Indeed, Patel
candidly explaihs in his declaration that “[flollowing the
conference, [he] did additional research,” and spoke to
his lawyer about confidentiality, which gave him pause
concerningr his “decision to agree to the monetary
settlement.” Patel App’x at 138. This factor therefore
weighs in favor of finding that the parties intended to be
bound by the oral agree-ment reached at the December
2021 settlement conference.

In contrast, the second factor — whether there was
partial performancé of the oral agreement — weighs
somewhat against enforcement. When “one party has
partially performed, and that perfdrinance has been
accepted by the party disclaiming the existence of an
agreement,” it m‘éy evince an intent to have been bound.
Ciaramella, 131 F.3d at 325. But here, LIU did not pay
Patel any amount of money, and Patel in turn did not
execute a release or withdraw any of his claims. We held
in Attestor Value Master Fund v. Republic of Argentina,

940 F.3d 825, 831 (2d Cir. 2019), that the second factor
“weighs against” enforcement of an oral settlement

agreement when a defendant did not make any
payments to the plaintiff and the plaintiff did not.
withdraw the case. Accordingly, the district court’s
conclusion that the lack of partial performance rendered
the second Winston factor “at best neutral,” Patel App’x
at 20, was in error. This factor weighs against
enforcement of the oral agreement.

But the district court correctly concluded that the third
factor — whether there were open material terms
remaining after the oral settlement agreement was
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reached — favored enforcement. There 1s no dispute that
the oral agreement covered the amount that Patel would
be paid in exchange for the full release of his claims.
Patel argues that the agreement did not cover all
material terms because it omitted a confidentiality
provision. But there is no evidence to suggest that
confidentiality was a material “point” that the parties
had identified at the December 2021 conference or that
it “remainf[ed] to be negotiated” through the process of
drafting a written instrument, such that neither side
“wish[ed] to-be bound until they synthesized a writing
satisfactory to both sides in every respect.” Powell, 497
F.3d at 130 (internal quotation marks omitted).
Confidentiality was discussed only in passing at the
settlement conference, and the parties entered into the
agreement without including a confidentiality pfovision
or idéntifying the issue as a material term for future
resolution. The district court therefore correctly found
that this factor weighs in favor of enforcement of the oral
settlement agreement. ' o

Finally, the fourth factor — whether the “agreement
would usually be reduced to writing - “is’ a closer
questiori.” Id. The p‘érties do not dispute tHat the oral
agreement was reached before Judge Bulsara and the
fact of the agreement was recorded on the public docket
in a minute entry. There was thus a “formal entr[y]”that
ensured “the parties’ acceptance [wa]s considered and
deliberate.” Id. at’ 131 (internal quotation ‘marks
omitted). More fundaménta]_ly, there was rio clear error
in the distri’ct court’s determination that this agreement

— a payment of a sum in exchang"e"for a full release of
AT | |




claims — was not so complex as to normally require

confirmation in writing. Accordingly, the district court
did not err in determinihg that this factor weighed only
slightly in favor of enforcement.

In short, three of the four Winston factors favor
enforcement of the oral settlement agreement. And
while the second factor slightly weighs against
enforcement, this does not overcome the weight of the
other factors. _Becausev“ [t]he action contemplated under
the settlement agreement” — the release of claims in
exchange. for payment — “was simple and would have
been rapidly achieved,” the lack of partial performance
1s “minimally probative.” In re Lehman Bros. Holdings
Inc., 739 F. App’x 55, 59 (2d Cir. 2018). Indeed, the lack
of partial performance was attributable to Patel’s
reneging on the otherwise enforceable oral agreement —
not because the parties intended to wait for a formal
writing before being bound. We therefore agree with the
district court that a binding oral agreement to settle the
case had been reached at the December 2021 conference.
Consequently, the district court did not err in enforcing
the settlement. L

We have considered Patel’s remaining arguments and
find them to be without merit. Accordingly, we AFFIRM
the order of the district court.

FOR THE COURT:

s/Catherine O’Hagan Wolfe, Clerk of Court

Stamp of the US Court of Appeals For The Second
Circuit .




Appendix C: District Court Order, Sept. 25, 2023 -
UNITED STATES DISTRICT COURT EASTERN
DISTRICT OF NEW YORK -
MEMORANDUM & ORDER

17-CV-2170 (NGG) (SJB)

SARVATKUMAR PATEL, Plaintiff,

-against- LONG ISLAND UNNERSITY, Defendant.
NICHOLAS G. GARAUFIS, United States District
Judge. |

Pending before the court are Magistrate Judge Bulsara's
Report and Recommendation ("R&R") recommending
that Defendant Long Island University's motion to
compel settlement be granted, and Plaintiff Patel's
Objections to that R&R. (Notice of Mot. to Enforce the
Settlement Agreement dated Feb. 21, 2023 ("Def. Mot.")
(Dkt. 66); July 31, 2023 R&R ("R&R") (Dkt. 75); Pl.'s
Objections to R&R ("Pl. Obj.") (Dkt. 78).) For the reasons
stated below, the R&R is ADOPTED in its entirety.

I. BACKGROUND

The court assumes familiarity with the background of
this civil action brought by Savsvatkumar Patel against
Long Island University ("LIU',) under various civil
rights statutes, including Title VII of the Civil Rights
Act of 1964, 42 U.S.C. §§ 2000e-2000e-17, New York
State Human Rights Law, N.Y. Exec. Law§§ 296-301,
New York City Human Rights Law, N.Y.C. Admin.
Code§§ 8-101 to 8-134, and the Family Medical Leave
Act, 29 U.S.C. §§ 2601- 2654. (Compl. (Dkt. 1).) The R&R
includes the relevant factual and procedural background

leading up to Defendant's motion to compel. (R&R at 1-
4.) :
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On June 16, 2023, the court referred the present motion
to Magistrate Judge Bulsara. (See Min. Entry dated
June 16, 2023.) On dJuly 31, 2023, Judge Bulsara
recommended that the ccurt grant

Defendant's motion to compel settlement. (See R&R.)
Plaintiff submitted objections to the R&R with two
declarations in support on August 21, 2023, (see Pl. Obj.;
Beldner Deel. (Dkt. 79); Patel Deel. (Dkt. 80)), and
Defendant filed its response to these objections on
September 19, 2023, (see Def. Response to PL Obj. (Dkt
83).) '

II. LEGAL STANDARD

A district court 'may ‘accept, reject, or modify, in whole
or in part, the findings or recommendations made" by a
magistrate judge in an R&R. 28 U.S.C. § 636(6) (1)(C).
"Where a-party timely and specifically objects, the court
conducts a de nova review of the contested portions of
the R&R." Piligian v. Icahn Sch. of Med. at Mount Sinai,
490 F. Supp. 3d 707, 715 (S.D.N.Y. 2020).3 However, a[a]
party's objections must be specific; where a party makes
only conclusory or general objections, or simply
reiterates the original arguments, the Court reviews the
Report and Recommendation only for clear error."
Sulaymu-Bey v. City of New York, No. 17-CV-3563, 2020
WL 6707486, at *2 (E.D.N.Y. Nov. 16, 2020).

In addition, "[a]lthough a district judge may receive
further evidence upon de novo review, courts generally

3 When quoting cases, unless otherwise noted, all citations and
internal quotation marks are omitted, and all alterations are
adopted.
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do not consider new evidence raised in objections to a
magistrate judge’s report and recommendation absent a
compelhng justification for failure to present such
evidence to the magistrate judge." Condoleo v.
Guangzhou Jindo Container Co., 427 F. Supp. 3d 316,
319 (E.D.N.Y. 2019) (citing 28 U.S.C. § 636(b)(1) and
Fed. R. Civ. P. 72(6)(3)).

III. DISCUSSION

To determine whether an oral settlement agreement is
enforceable, the Second Circuit uses the following four-
factor test reviewed in Winston v. Mediafare
Entertainment Corp.:

(1) whether there has been an express reservation of
the right not to be bound in the absence’ of a
writing; (2) whether there has been partial
performance of the contract; (3) whether all of the
terms of the alleged contract have been agreed
uﬁon and (4) whether the agreement at issue is

the ‘type of contla ot that is usually édhlmitted to

- writing.
777 F.2d 78, 80-81 (2d Cir. 1986)
Judge Bulsara found that the settlement dgrcement is
enforceable after determlmng that three of the Winston
factors support enf01cenlent of the settlement
agreement and the J‘émaihing factor is neutral. (See
generally R&R.) 13’lalnt1ff objects to Judge Bulsara's
flndmgb as to each ffmtor (See gener ally PL ObJ ) The
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court addresses each in tum, responding to Plaintiffs

objectiohs.4 ‘

A. . Objection to the Application of Factor 1 -
Reservation of,Rights .
The first Winston factor considers whether there was an

express reservation of the right not to be bound in the
absence of a writtén agreement. Winston, 777 F.2d at 80.
Although phrased in terms of "express reservation,"
"[W]here there is no express reservation, the language
and conduct of the parties can nevertheless reveal such
an intent." Sprint Commc'ns Co. L.P. v. Jasco Trading,
Inc., 5 F. Supp. 3d 323, 332 (E.D.N.Y. 2014) (citing
Winston, 777 F.2d at 81). | .

Judge Bulsara found that this factor weighs in favor of
enforcing the agreement because Patel neither expressly
nor im.p.liedly reserved the right not to be bound by the
oral agreemént. R&R at 10.) Plaintiff objects, arguing
that because he expected there to be a written
agreement after the settlement conference, "there was
an implied reservation not to be bound in the absence of
such written agreement." (Pl Obj. at 6.) Plaintiff
analogizes his situation to being presented with a
written . agreement and refusing to sign, which,
according to Plaintiff, implies a similar reservation of a
right not to be bound. (Pl. Obj. at 6.) However, this
analogy ign_dres that the parties here had reached an
oral settlement agreement at the December 21, 2021

4In addition to those aspects of the report where Plaintiff objects,
the court has reviewed the remaining portions of the Report, as to
which Patel did not file any objections. The court finds no clear error
in these aspects of the report.
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conference in front of Magisfrate Judge Bulséra. (See
Min. Entry dated Dec. 21, 2021) (noting that "[a]
settlement was reached").) Plaintiff does not object to
this finding, and indeed notes that thepe ‘was an
"agreement-in-principle" reached at this conference.
(See P1. Obj. at 1.) Accordingly, the focus here is not on
whether there was an agreement, but whether, despite
this oral agreement, there was a reservation not to be
bound until there was a written agreement. See Sprint
Comm. Ins Co. L.P., 5 F. Supp. 3d at 332. "[S]imply
because the parties contemplated that the agreement
would be reduced to writing does not indicate that they
had agreed, either exphcltlv or 1mphutly, not to be
bound until a written agreement was s1gned " Aguiar v.
New York, No. 06-CV-3334, 2008 WL 4-386761, at *S
(S.D.N.Y. Sept. 25, 2008) see also Powell v. Omnicom,
497 F.3d 124, 129 (2d Cir. 2007) ("The settlement
remains binding even if'a party has a change of heart
between the time he agreed to the settlement and the
time those terms are reduced to writing."). The court
finds that there was not an express réSQrvation not to be
bound nor any actions by Pafel' that indicate he

irapliedly ‘reserved the xlght not ‘to be bound (See
generally P1 Obj.) o |
Thus, ‘the court agrees with uudgé'Bul’Sal'd that this

factm "which is frequently the most Jmp01tant " Brown,
v. Cara 420 F.3d 148, 154 ’2d Cir. 2005) Wewh in f'wor
of enforcing the settlement. o
B. Objection to the’ Apnhcatmn of Factor 2 -
Partlal Performance '




The second Winston factor considers whether there has
been partial performance of the contract. Winston, 777
F.2d at 80. Judge Bulsara found that this factor is "at
best neutral." (R&R at 11.) Plaintiff objects, arguing that
this factor also weighs against enforcement. Plaintiff
spends much of this section of his objections submission
reviewing arguments initially raised in Defendants'
brief rather than responding to findings made by Judge
Bulsara. (See P1 Obj. at 8-9.) When turning to the R&R,
Plaintiff merely states that Judge Bulsara's
determination that this factor is at best neutral was
"erroneous" and "misguided" and reviews cases that
Plaintiff had previously cited in his opposition brief. (Id.
at 9-10.)

Because these objections are conclusory, do not
challenge specific findings in the R&R, or merely
reiterate Plaintiffs original arguments, the court can
review Judge Bulsara's finding that this factor is neutral
for clear error. Piligian v. Icahn Sch. of Med. at Mount
Sinai, 490 F. Supp. 3d 707, 715 (S.D.N.Y. 2020). Having

found none, the court adopts Judge Bulsara's finding
that this factor is at best neutral. _

C. Objection to the Application of Factor 3 -
Terms of the Agreement

The third Winston factor considers whether the oral

agreement included the material terms of the alleged
agreement. Winston, 777 F.2d at 80. Even if there are
additional terms to negotiate, parties may bind
themselves to material terms orally. Acun v. Merrill
Lynch Pierce Fenner & Smith, Inc., 852 F. App'x 552, 555
(2d Cir. 2021) (summary order); see al.so Peters v.
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Huttell, 15-CV-9274, 2022 WL 1126751, at *3 (5.D.N.Y.
April 15, 2022). "De-termination of materiality is case
specific." Murphy v. Inst. of Int'l Educ., No. 19-CV-1528,
2020 WL 6561603, at *11 (S.D.N.Y. July 27, 2020).

Judge Bulsara found that this Winston factor weighs in
favor of enforcement. (R&R at 11-16.) Plaintiff objects,
arguing that confidentiality was a material term that

was not discussed or agreed upon at the settlement
conference. (P1. Obj. at 10.) However, Plaintiff does not
point to any evidence suggesting that confidentiality

was material at the time of the agreement. Indeed,
Judge Bulsara notes, and Plaintiff does not dispute, that
"in none of the statements prior to the settlement
conference in December 2021 did Patel mention
confidentiality." (R&R at 13) To support his objection,
Plaintiff only points to statements made after the
settlement conference in which he discussed the
importance of confidentiality ‘with his counsel. (See
generally Pl. Obj. at 10-12.) 5 This indicates that
confidentiality only became a concern after the
settlement was already agreed upon. These post-
settlement conversations are insufficient to demonstrate
materiality in light of the absence of any evidence of

5 Plaintiff cites declarations that were provided only after Judge
Bulsara published his R&R. A court has discretion in whether to
consider such evidence and generally does not without a
"compelling justification for failure to present such evidence to the
magistrate judge here." Condoleo v. Guang- zhoudindo Container
Co., 427 F. Supp. 3d 316,319 (E.D.N.Y. 2019). While there is no such
compelling reason here and the court is not required to do so, the
court still considered this evidence when determining that the third
factor favors enforcement.
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discussion of confidentiality with LIU either before or
during the settlement conference.

Further, as Judge Bulsara found, and Plaintiff does not
dispute, Patel has still not explained "why the
confidentiality of the settlement amount (which is the
only portion of the agreement that is secret) is material
or important to him." (R&R at 13.) Patel states that after
the oral agreement was made, he expressed concern that
he would be unable to discuss the events giving rise to
the litigation or write a potential book about his
experiences at LIU. (See generally Pl. Obj. at 10-12.) He
does not, however, explain why or how the

confidentiality of the settlement amount, the only aspect

of the settlement that was confidential, would interfere
with these interests. The lack of detail about why the
specific term regarding confidentiality is important to
him further sup- ports the finding that "Patel's
purported interest in confidentiality is a canard created
in an attempt to back out of his agreement." (R&R at 14.)
Thus, the court finds that the third Winston factor also
supports enforcement of the settlement agreement.é

6 Plaintiff makes two other arguments concerning this factor that
he raises for the first time and are therefore not properly raised
objections to the R&R. The court need not consider them, see Brown
v. Smith, No. 09-CV- 4522, 2012 WL 511581, at *1 (E.D.N.Y. Feb.
15, 2012), but does so to note that they would also not support
Plaintiffs objection to Judge Bul- sara's finding that the third
Winston factor supports enforcement. First, Plaintiff argues that
his increased understanding of Rule 68 was one of the driving
factors that led Patel to communicate to his counsel that he no
longer wanted to settle the case. (P1. Obj. at 12.) This does not speak
to the materiality of the agreement's terms, however, and instead
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D. Objection to the Application of Factor 4 -
Whether Agreement Ordinarily Committed to
ertlng

Finally, the fourth Winston factor considers whether the
agreement is typically one committed to writing.
Winston, 777 F.2d at 80. This factor considers the type
of agreement at issue as well as its complexity to

determine "whether the parties reasonably could have

expected to bind themselves orally." Ciaramella v.
Reader's Dig. Assn Inc., 131 F.3d 320,326 (2d Cir.
1997). When an oral agreement 18 made on the record in

further supports a finding that Patel's increased understanding of
the relevart litigation risks led him to regret making the
agreement. See Powell, 497 F.3d at 128 ("When a party makes a
delibérate, strategic chaice to settle, a court cannot relicve him of
that a choice simply because his assessment of the consequences
was incorrect.")

Second Plaintiff assexte for the first time that because he "waq
older than 49-year-old (elc] at the time of the conferen(‘e " the scope
of the general release would ' }‘ave necessarily included a release of
age discrimination claims under the Age Discrimination in
Employment Act." (PL Obj. at 13.) '[‘helefore Plaintiff argues, he
should have had seven days to revoke the agreement under the
Older Workus Benefit Protection Act of 1990. (P1 Obj. at 13-14.}
The court rejects this argument. Plamt_lff has not alleged anywhere
in his Complaint or in his briefing that Defendants diucximinated
agamst him hased on his age. (See genelally Compl. - (Dkt. 1);
Plaintitfs Memorandum of Law in Oppoqltlon to Defendant's Motion
to Enforce Settlement (Okt. /0)) Further, Plaintiff was 35 at the
time the complaint was filed,. (Compl. ff . 9) He was therefore
ineligible for a claim under the Age Discrimination in. Employment
Act 29 U.S.C. § 63l(a) .("The prohxblthns in this chapter shall be
limited to individuals who are at least 40 years of age."):
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a judicial proceeding, this factor favors enforcement. See
Powell v. Omnicom, 497 F.3d 124, 129J(2d Cir. 2007).
Judge Bulsara found that this factor welghs shghbiy in
favor of enfor cing the agleement becausc this part1cu1a1
settlement agreement was not complex and because the
oral agreement was made at a conference held before
Judge Bulsara and recorded in a mmute entry noting
that "[a] settlement was reached.” (R&R at 186, 18 19
(c1t1ng Min. Entry & Order dated Dec. 21, 202 1) )
Plaintiff does not spemﬁcally object to Judge Bulsara's
finding that the undellymg agreement here was not
complex. (See generally P1. Obj. at 14-15.) Therefore, the
court reviews this finding for clear error and finds none.”
This favors enforcement See Ciaramella, 131 F.3d at
326("[T)he complex1ty of the unde1]y1ng agreement is an
indication of whether the parties reasonably could have
expected to bind themselves orall'y'."). Plaintiff focuses,
instead, on -arguing that this factor does ‘not favor
enforcement because the agreement was not made-in
"open court.” (Pl. Obj. at 15.) Plaintiff cites Stewart 0.
City.of New York, 15-CV-7652, 2017WL 4769396, at *4-

7 The Plamt]ff dlsputes Judge Bulsaras citation to Gromulat v.
Wynn No. 20-CV-10490, 2022 WL 445779, at *4 (S.D. N.Y. Feb. 14,
2022), but not to dispute the complexity of the agreement here. (PL
Obj. at 15 (c1t1ng R&R at 18).) Plaintiff only points out that the court
in Gromulat found that this factor weighed thhtly agamst
enforcement in that case and that the parties in Gromulat had a
written term sheet. (Id.) This is noted but it does not call into
question (1) that it is proper to consider the complexity of the
agreement at issue under Winston, see Ciaramella, 131 F.3d at 326,
or (2) Judge Bulsara's finding that the agreement here was not
particularly complex. ’
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5 (SDNY oét._, 2‘('), 2017) to support this argument. (Id.)
However, in Stewax;tvthe'coult specificelly noted that an

oral settlement agreement may be enforced ) long as
there is substantlal comphance" with the wrltmg
requirement, Stewart, 2017 WL 4769396, at *4 (citing
Monaghan v. SZS 33 Associates, L.P., 73 F.3d 1276, 1283
(2d Cir. 1996)), and that substantial compliance may be
met when there

are "some formal entries, if only in the clerk's minutes,
to memorialize the critical litigation events." Id. As.
already noted, there is such a formal minute entry here.
(See Min. Entry & Order dated Dec. 21, 2021.) In
addition, in Stewart, the parties had very different views
of what was discussed and agreed upon at the settlement
conference and the magistrate judge's contemporaneous
notes could not resolve this conflict. Stewart, 2017 WL
4769396 at *3. Here, there are not the same conflicting
accounts of what occurred at the settlement conference.
-~ Judge Bulsara's R&R reviews the major items discussed
at the conference, (R&R at 2-3 (citing Min. Entry dated
Dec. 21, 2021)), and Plaintiff does not object to these
findings. Thus, Plaintiffs' citation to Stewart is
unavailing. The court acknowledges that settlement
agreements are typically written which would generally
support a finding that this factor weighs against
enforcement. Judge Bulsara acknowledged this as well.
(R&R at 18-19.) However, because the agreement here
was relatively simple and memorialized by a minute
entry following the settlement conference, the court
agrees with Judge Bulsara that this factor weighs
slightly in favor of enforcing the agreement
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E. Summary

When considering all four Winston factors t_ogether,Athé

court finds that the settlement agreement made at the
December 21, 2021 conference is binding and
enforceable. _

IV. CONCLUSION

The court adopts Judge Bulsara’s thorough and well-
reasoned Report and Recommendation in its entirety
andlD_efendant's motion to enforce the settlement is
therefore granted. The parties are directed to perform
the settlement; LIU is directed to pay the agreed upon
amount to Patel and Patel is directed to execute a
general release of all claims against LIU.

SO ORDERED.

Dated: Brooklyn, New York

September 25, 2023

s/Nicholas G. Garaufis

NICHOLAS G. GARAUF

United States District Judge




Appendix D: Disf;r'ict Copll;t Order, July, 31,2023
UNITED STATES DISTRICT COURT EASTERN
DISTRICT OF NEW YORK ' |

REPORT AND RECOMMENDATION
17-CV-2170-NGG-SJB .
BULSARA, United States Magistrate Judge:
SARSVATKUMAR PATEL, Plaintiff, "
-against- _

LONG ISLAND UNIVERSITY, Defendant.

On December 21, 2021, this Court held a conference at
which Plaintiff Sarsvatkumar Patel ("Patel") reached a
settlement with the defendant, Long Island University
("LIU"). (Min. Entry & Order dated Dec. 21, 2021).
Pursuant to the settlement, in return for a full release of
all claims against LIU, Patel would receive an agreed
upon monetary payment. The Court set a deadline for
the parties to file a stipulation of dismissal. (Id.). A
written agreement was never finalized or executed, and
several weeks later, Patel indicated he was no longer
interested in settlement, and wished to proceed to trial.
LIU has now moved to enforce the settlement. (Notice of
Mot. to Enforce the Settlement Agreement dated Feb.
10, 2023 ("Def. Mot."), Dkt. No. 66). The Honorable
Nicholas G. Garaufis referred the motion to the

undersigned for a report and recommendation. (Order
Referring Mot. dated June 16, 2023). LIU has also
moved to seal the unredacted versions of its motion

papers. (Mot. for Leave to File under Seal dated Feb. 21,
2023 ("Mot. to Seal"), Dkt No. 67). For the reasons
outlined below, the Court respectfully recommends that
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papers. (Mot. for Leave to File under Seal dated Feb. 21,
2023 ("Mot. to Seal"), Dkt No. 67). For the reasons
outlined below, the Court respectfully recommends that
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LIU's motion to enforce be granted, and the Court
separately grants the motion to seal.

FACTUAL BACKGROUND AND PROCEDURAL
HISTORY

Patel commenced this action on April 10, 2017 against

LIU alleging that he was subject to unlawful retaliation

when he was denied reappointment to a "tenure track"
academic position at LIU in 2015 and subsequently
terminated from employment in 2016. (Compl. dated
April 10, 2017 ("Compl."), Dkt. No. 1 9 4-5, 35, 48).
Patel alleges that the retaliation violated various civil
rights statutes, including Title VII of the Civil Rights
Act of 1964, 42 U.S.C. §§ 2000e-2000e-17, New York
State Human Rights Law, N.Y. Exec. Law§§ 296-301,
New York City Human Rights Law, N.Y.C. Admin.
Code§§ 8-101-8-134, and the Family Medical Leave Act
("FMLA"), 29 U.S.C §§ 2601-2654. (Compl. 99 5, 49-53).
On July 20, 2017, the Honorable James Orenstein held
an initial conference and set a schedule for discovery.
(Min. Entry dated July 20, 2017). Judge Orenstein
subsequently indicated that discovery was closed and
that "settlement [did not] appear(] likely." (Min. Entry
dated June 14, 2018). LIU filed a fully briefed motion for
summary judgment on February 7, 2019, (Mot. for
Summ. J. datéd Nov.15, 2018, Dkt:NO.i35), which was
denied by Judge Garaufis. Patel v. Long Island Uniwv.,
No. 17-CV-2170, 2020 WI:1869125, at *7 (E.D.N.Y. Feb.
21, 2020).

The case was reassigned to the undersigned on
November 10, 2020. (Case Reassignment dated Nov. 10,
2020). On August 26, 2021, the parties asked Judge
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Garaufis to refer the parties to the undersigned for the
purpose of holding a settlement conference, (Letter
dated Aug. 26, 2021, Dkt.No.55), which he did. (Order
Referring Parties dated Aug. 30, 2021, Dkt.No.56). After
several adjournments, the Court held a virtual
settlement conference on December 21, 2021 via video
(the "December 2021 settlement conference"). (Min.
Entry & Order dated Dec. 21, 2021).

Patel, a representative for LIU, and counsel for both
sides attended the conference. (Id.). At the conference,
the parties reached a settlement resolving all claims.
(Id.). The settlement contemplated a payment of- to
Patel in return for a release of all claims against LIU.
The Court directed the palties to file a stipulation of
dismissal in the next 30 days, (id.), a deadline which was
extended to February 4, 2022 at the request of the
parties. (Mot. for Extension of Time to File dated Jan.
18, 2022, Dkt. No/59; Order dated Jan. 19, 2022).

On February 4, 2022, LIU filed a joint status report on
behalf of both parties to inform the Court that "the
parties' settlement is no longer acceptable to Plaintiff
and, as such, no stipulation of dismissal can be filed."
(Status Report dated Feb. 4, 2022, Dkt. No. 61).

Judge Garaufis held a pretrial conference on October 20,
2022 at which he directed the parties to schedule a final
settlement conference with the undersigned. (Min.
Entry dated Oct. 20, 2022). The Court held a second
settlement conference on January 20, 2023. Min. Entry
& Order dated Jan. 20, 2023). Patel, LIU's University
Counsel, and counsel for both sides were present, but a

final resolution was not achieved. (Id.).
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LIU subsequently moved to enforce the settlement
reached at the December 2621 conference. (Mot. for
Settlement dated Feb. 10, 2023, Dkt.No.65). LIU first
filed its motion entirely under seal without any redacted
version available to the public (Id) As such, the Court
denied the motion without prejudice and directed that
any new motion be filed along with a redacted version
on the public docket. (Order dated Feb. 14, 2023).

On February 21, 2023, LIU filed a renewed motion to
enforce the settlement, along with a redacted
memorandum of law and exhibits as well as a motion for

leave to file unredacted versions under seal. (Def. Mot.;

Mot. to Seal).8 Patel filed an opposition to the motion to
enforce settlement on March 21, 2023, (Pl.'s Mem. of
Law in Opp'n dated Mar. 21, 2023 ("PL. Mem."), Diet. No.
70), and LIU filed a reply on April S, 2023. (Reply Mem.
of Law in Further Supp. dated Apr. s, 2023, Dkt:No.72).
DISCUSSION

I The Oral Settlement Is Enforceable.

"A settlement agreement is a contract that is interpreted

according to general principles of contract law."” Acun v.
Merrill Lynch Pierce Fenner & Smith, Inc., 852 F. App'x
552,553 (2d Cir. 2021) (quoting Powell v. Omnicom, 497
F.3d 124, 128 (2d Cir. 2007)). "It is beyond question that

8 LIU has filed both redacted and unredacted versions of its motion
and supporting papers. Because the only two redactions are to the
monetary amount, (Mem. of Law in Supp. of Def.'s Mot. dated Feb.
10, 2023 ("Def. Mem."), attached as Ex. 1 to Def. Mot., at 3; Aff. of
Stefanie Toren in Supp. of Def.'s Mot. dated Feb, 10, 2023 ("Toren
Aff"), attached as Ex. 2 to Def. Mot., 19 11), the Court refers to the
redacted version of the papers available on the public docket.

A-24




verbal, in-court settlement agreements may be bindih_g

and enforceable, although the agreement was never
reduced to writing." Samuel v. Bd. of Educ., No. 12-CV-
4219, 2015 WL 10791896, at *3 (E.D.N.Y. Aug. 11,
2015), affd, 668 F. App'x:381, 382 (2d Cir. 2016). When
determining whether to enforce a settlement in the
absence of a signed writing, courts are
to consider (1) whether there has been an express
reservation of the right not to be bound in the
absence of a writing; (2) whether there has been
partial performance of the contract; (3) whether all
of the terms of the alleged contract have been
agreed upon; and (4) whether the agreement at
issue is the type of contract that is usually
committed to writing. '
Winston v. Mediafare Ent Corp., 777 F.2d 78, 80 (2d Car.
1985). "No single factor is decisive, but each provides
significant guidance." Ciaramella v. Reader’'s Digest
Ass'n, 131 F.3d 320,323 (2d Cir. 1997). "We therefore
evaluate each of the Winston factors separately ... and
then assess them together." Shinhan Bank v. Lehman
Bros. Holdings Inc. (In re Lehman Bros. Holdings Inc.),
739 F. App'x 55, 57 (2d Cir. 2018). The parties agree that
the Winston factors apply here for determining whether
the oral settlement agreement is enforceable. (Def. Mem
at 4; P1. Mem. at 3). And although the only record of the
agreement or its terms is the short minute entry on the
docket, reflecting that a settlement has been reached,
the parties do not dispute much. That is, they do not
disagree that a settlement was reached for a certain
settlement amount, or that it was to be reduced to
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writing. Indeed, this is how Patel's lawyer describes the
relevant events:

On December 21, 2021, the parties participated in a
virtual settlement conference . . . . After several hours

of negotiation, the parties reached an agreement-in-

principle to settle the case for a monetary sum. At the
conclusion of the conference, counsel for the parties
agreed that a settlement agreement would be
memorialized in writing, and the court issued an order
stating that the parties were required to file a
stipulation of dismissal by January 10, 2022.9

(Aff. of Joshua Beldner in Opp'n to Def.'s Mot. dated
Mar. 21, 2023 ("Beldner Aff."), Dkt. No. 69 19 4-5). LIU's
version of events is identical. (Toren Aff. 494 8-14). Where
the parties part ways is Patel's assertion that there was
a material term to be negotiated, namely the
confidential treatment of their resolution. As explained
below, this assertion-that confidentiality was a material
term to be negotiated and his similar claim that other
terms were unresolved-is meritless. And the Court
concludes that Patel's arguments about the Winston
factors are baseless, and therefore recommends
enforcement.

1. Express Reservation

The first factor, "the weightiest of the four,” favors
enforcement of the oral settlement agreement. See
Samuel, 2015 WL 16791896, at *3 (quoting Brady v.

9 The Court directed the parties to file a stipulation of dismissal by
January 20, 2022, (Min. Entry & Order dated Dec. 21, 2021), not
January 10, as Patel's lawyer states in his papers.
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N.Y. Police Dep't, No. 08-CV-3572, 2011 WL 534-116, at
*1 (E.D.N.Y. Jan. 5, 2011), report and recommendation
adopted, 2011WL534246, at *1 (Feb. 7, 2011)). "The
court is to consider ... whether there has been an express
reservation of the right not to be bound in the absence of
a writing[.]" Winston, 77 F.2d at 80; Acun, 852 I. App'x
at 552, ("[N]either party made any express reservation
to be bound only by a writing[.]" (quoting Powell,
49'7F;3d at 1:30)). In considering whether any party has
reserved the right not to be bound absent a signed
writing, courts examine both the oral agreement and
whether surrounding "facts and circumstances” implied
this reservation. Pullman v. Alpha Media Publg, Inc.,
No. 12-CV-1924, 2014 WL 5043319, at *10 (S.D.N.Y.
Mar. 14, 2014), report and recommendation adopted in
relevant part, 2014 WL5042256, at *3 (Sept. 10, 2014),
aff’d, 624 F, App'x 774; 780 (2d Cir. 2015).

That the parties later intended to execute a signed
agreement does not constitute an implied or express
reservation of rights. See Pullman, .2014WL:5043319, at
*10. "An informal agreement can be binding even though
the parties contemplate memorializing their contract in
a formal document as the parties have the power to
contract as they please." Tangtiwatanapaibulv. Tom
&Toon Inc., No. 20-3852, 2022. WL1757458d, at *2 (2d.
Cir. Dec. 12, 2022) (quotations omitted).

Patel concedes that "a settlement-in-principle was
reached on December 21, 2021" but argues that there
was ‘"clearly a mutual understanding that the
settlement would be memorialized in writing." (PL Mem.

at 4). There must be something more for the first factor
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to we1gh agalnst enfor\,ement And there 1s not. Here

followmg the- Courts minute ently announcing that a
settlement had been reached and directing the part1es
to file a st1pu1at10n of dismissal within 30 days-Patel did
not write. to the Court to say, for example, that a
settlement had not been reached, or that the Court
should not impose a deadline for ‘dismissal because
terms remained to be negotiated.

Patel's conduct, thus does not constitute reservation to
be bound only if the agreement was reduced to writing.
See, e.g., Lopez v. City of New Ydrk, 242 F. Supp. 2d 392,
393 (S.D.N.Y. 2003) ("Even if the parties agreed to the
settlement in open court with the intent to draft and sign
a written settlement agreement and general release,
this does not satisfy the express reservation
requirement."). At bottom, "simply hecause the parties
contemplated that the agreement would be reduced to
writing does not indicate that they had agreed, either
explicitly or implicitly, not to be bound until a written
agreement was signed." Aguiar v. New York, No. 06- CV-
3334, 2008 WL 4386761, at *5 (S.D.N.Y. Sept. 25, 2008),
affd as modified, 356 F. App'x 523, 526 (2d Cir. 2009).
As such, the need to have a final written agreement was
a formality, not a prerequisite to any settlement.

None of the cases relied on by Patel are to the contrary.
In Peters v. Huttell, the pro se plaintiff accepted an offer
made by defendants over the phone, rather than in a
settlement conference, with the explicit understanding
that the settlement would not be finalized until the
documents were signed. No. 15-CV-9274, 2022 WL
1126751, at *3 (S.D.N.Y. Apr. 15, 2022) ("Plaintiff
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aileges during their call ‘that Defendants' counsel fold

him the settlement would not be finalized until the
documents were signed, and he initially accepted the
offer with this in mind."). Importantly, there were
material terms to be resolved, which were unaddressed,
even in defendants' recitation of events. Id. ("Plaintiff
alleges that the terms of the agreement included that
Defendants be reprimanded or counseled, but at the end
of the call counsel for Defendants only agreed to relay
Plaintiff's concerns to Defendants, and therefore all of
the terms were not agreed upon.”).

In a situation-like Peters-where the court is not part of
the settlement negotiations and the plaintiff is
proceeding  prose, there are countervailing
considerations or circumstances that counsel against
enforcement, even if the reservation of a right not to be
bound was unexpressed. Canales Sanchez v. Harris, No.
09-CV-10323, 2011 WL 13128118, at *3 (S.D.N.Y. A’ug

5, 2011) ("[I]n the settlement context, dependmg on’ “the
dégree of the prose litigant's soph13t1cat10n “his
understanding of the process and his appreciation of the
s1gn1flcance of his agreeing to terms of settlement may
be less acute than that of a 1ep1esented party."), report
and recommendation adopted, 2011 WL 13128203, at *1
(Dec. 15, 2011), ajf'd, 509 F.App'x 93, 94 (2d Cir. 2013).

But that is not this case. No one in this case referenced
the settlement bemg conditional, non- flnal non-binding,
or anything similar. Indeed Patel's counsel refers to the
"agreement-in-principle," (Beldner ' Aff. 5), a_‘nd
repeatedly refers to a settlement being reached. (Id. 11
("the oral settlement reached on December 21 2021")
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Id 12 ("the oral settlement “in- pnnmple that was

reached by the partles")) .

Nor are. thele facts and mrcumstances suggestmg a ‘ack
of und,orstandmg on Patel’ 8 pal‘f He has not submitted
a declaratlon or other evidence of his state of mind, and
does not say that he understood the settlement to be
non-bmdmg or non final. And the (‘ourts dlrectmn to
the pa1t1es to subm1t a stlpu}atlon of dlsmlbsal is further
proof that the Court unuelstood that Patel had agreed
to settle wuhout preserving a rlght to cancel or back out.
Samuel 2015 WL 10791896 at *4 .("At no {ime
whatsoever did Samuel expl ess any de51re exp11c1t1y or
1mp11edly, to retain the right to opt, out of the oral
agreement before - memonahzmg it. in w11t1ng Even
though the parties still had to plocesq paperwork, and
the Court planned to hold subsequent conferences to
oversee the progress of the settlement plaintiff never
reserved any right on the record, and the Court made it
abundantly clear that.the settlement agreement was
final and binding. The ici. ng on the cake, of course, is that
immediately afte1 the settlement conferen(‘e Judge
Bloom entered a written order memorlahzmg the fact
that the parties had reached an agreement and that the
case was settled. Given the record of proceedings, the
first factor weighs heavily in favor of enforcement."). The
facts and circumstances suggest, if anything, buyer's
remorse, not a reservation of a right not to be bound in
the absence of a writing. Indeed, kis lawyer says as
much-"A few days after the conference ... Plaintiff
expressed reservations [i.e., doubts] about the oral
settlement which was reached at the conference.”
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(Beldner Aff. , 8; Id. ., 12 ("After further discussidn with
Plamtlff it became clear that Plaintiff did not want to
accept the terms of the settlement "). Post hoc
misgivings about a settlement that is yet to be 1educed
t‘odwriting is not an understanding that the settlement
was not final unless written. "The settlement remains
binding even if a party has a change. of heart between
the time he agreed to the settlement and the time those
terms are reduced to writing." Powell, 497 F.3d at 129.

Nor is Clark v. Gotham Lasik, PLLC helpful to Patel.
The unique circumstances there-a defendant not present
at the mediation conference where settlement was
reached-are unlike this case. No. 11-CV-1307, 2012.-WL
987476, at *1-*3 (S.D.N:Y. Mar. 2, 2012), report and
recommendation adopted 2012 WL987586, at *1 (Ma1
23, 2012). Moreover, even the mediator could not say
that the parties there had: reached agreement. Id. at *5
("[Tthe defendants do not agree that the terms reached
at the medlatlon session were bmdmg and enforceable
and . . [there is] no affirmatlon from the mediator
1ep1esentmg that the paltles confirmed a- complete
agreement in his presence.™). Here the pa1t1es mcludmg
Mr. Patel- unamblg,uously.conflrmed that they agreed to
a"‘Settlement, and did so in the Court's presen‘ce. .-

Therefore, the first factor' weighs in favor of

enforcement
2. Partial Performance

The second factor, whether any party has partially

performed, weighs in favor of neither party. This factor

"under the Winston test is met when one party has

par t1a11y performed its obhgatlons unde1 the settlement
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and that performance has been accepted by the party

djsclaiming the existence of an agreement." Conway v.
Brooklyn Union Gas Co., 236 F. Supp. 2d 241, 250
(E.D.N.Y. 2002).

LIU argues that the cessation of litigation on both sides
and the reporting of the settlement on the public docket
constitutes partial performance. (Def. Mem. at 6-7). But
no payment was made, and LIU's cessation of litigation
did not impose any costs- discovery has long been
completed, no trial has yet been scheduled, and after the
settllement_‘ conference, little activity beyond these
enforcement proceedings has taken place. Such
circumstances suggest, as some courts have found, the
absence of any partial performance. Geneva Lab'ys Ltd.
v. Nike W. Afr. Imp. & Exp. Inc., No. 19-CV-4419,
2021WL 7287611, at *7 (E.D.N.Y. Aug. 16, 2021) ("No
arrangements have been made or instructions given for
how to exchange funds, no settlement funds have been
pald no hens have been granted, the parties have not
signed a written agleement and the case has not been
dlsmlssed ") report and recommendation adopted, 2022
WL 673257 at *1 (Mar. 7, 2022); Nieves v. Cmty Choice
Health Plan of Westchester, Inc., No. 08-CV-321,
2011WL553i1018, at *4 (S.D.N.Y. Nov. 14, 2011)
(finding cessation of litigation activities and absence of
payment show absence of any performance) (adopting
report and recommendation); Edwards v. City of New
York, No. 08-CV-2199, 2009 WL 2601311, at*4 (ED.N.Y.
Aug. 21, 2009) (adopting report and recommendation).
To be sure, the Second Circuit has "not specifically
addressed" whether the cessation of litigation and the
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memorializing of the settlement agreement constitute
partial performance. Acun, 852 F. App'x at 555. As such,
"the absence of partial performance is at best neutral."
Id. |

3. Agreement to All Terms

The third factor, whether all terms have been agreed,

weighs in favor of enforcement when "there was 'literally
nothing left to negotiate." Winston, 777 F.2d at 82
(quoting R.G. Grp., Inc. v. Horn & HardartCo., 751 F.2d
69, 76 (2d Cir. 1984)); Attestor Value Master Fund v.
Republic of Argentina, 940 F.3d 825, 831 (2d Cir. 2019)
(same). The inquiry in this regard is whether the
agreement "contained all of the material terms of the
settlement." Acun, 852 F. App'x at 555; see also
Ciaramella, 131 F.3d at 325, Tangtiwatanapaibul, 2022
WL 17574580, at *3 ("Parties may choose to bind
themselves before fully agreeing to all terms provided
that the parties have agreed to the material terms."). As
such, "this factor favors enforcement even when: the
parties are still ne‘gotiating' certain terms." Geneva
Lab'ys Ltd., 2021 WL 7287611, at *7 ( collecting cases). -
Patel does not dispute that an agreement was reached
on the settlement amount, which many a court has
found to be the "most important term" in a settlement.
Id. ("If the parties have agreed to the settlement
amount, courts often find that this factor favors
enforcement even when the parties are still negotiating
additional terms.") (collecting cases). He argues instead
that "all material terms were [not] agreed upon at the
[December 2021] ‘conference." (Pl. Mem. at 7). He

provides an "example" of "one material term that was
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not;. d1scussed w1th Qpemﬁcluy . "ﬁhe 'scepe- of

commentlahty " (Id) o

There are several basm prooluns w1th t‘us algument
Fufm Pat«—*l’s conduct, and _the vecmd belie . any,
suvgestlon that confldentlauty -or. any othe1 term-
rerramed to be negomated His counsel’s affirmation
1ecoumts the events:. fcllow ing tho December 2021
confer enc _ : A : : .
T he oettlement conference was hela on Decemnox 21
20A1 the same day.the Ccul‘r issued a minute. entry
dxrectmg a qtlpulabon be filed by January 20, 20?2 "A
few.days after the confetenw," that same. month Patel
expressed doubts about the settlement, which he told his
lawyer. (Beldner Aff. 1 3). And he and his lawyer hac
multiple conversations about the settlement. (Id.). On
January 10, 2022, LIU's counsel wrote to Patel's counsel
about paying the settiement, and Patel's counsél wrote
back saying "I am still discussing certain issues with my
client." (Id. 19). Patel and his counsel continued to
discuss the settlement orally and in writing. (Id.110).
Eight days later, Patel's c_ounsel sought from LIU's
counsel an extension of time to file the stipulation of
dismissal ‘because - he was ‘“continuing [his]
conversations about the oral settlement reached.” dd. r
11). Then on February 2; 2022, Patel's counsel told LIU's
counsel that his client "no longer agreed" with the
"settlement-in-principle that was reached by the
parties." dd. r 12). '

In counsel's telling, he and Patel never actually
discussed confidentiality or even the written agreement
with LIU's counsel. The sequence suggests that Patel
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simply unilaterally withdrew from the agreement

without explanation. If confidentiality or any other term
remained -to-be negotiated, -oné would expect Patel to
communicate his position on that term- through aredline
of LIU's draft, a’ hew draft or demand, or something
similar-at some point to LIU. But he never did anything
of the sort. At no point did counsel ask for an amendment
of the settlement or jeven communicate Patel's position
on confidentiality-if there even was one-to LIU. Neither
party suggests that any negotiations at all took place
during the draftmg process of the settlement agreement
following the December 2021 settlement r‘onference

(See also TorenAff. |4 14-17). In fact, it appears the
draft agreement was not even sent to Patel, because he
backed out before LIU could do so. The sequence reflects
only remorse and Patel's backing away from what he
had agreed upon. There is ho better evidence of this than
his lawyer's letter to the Court (submitted jointly with
LIU's counsel) on Februaly 4, 2022: "the parties'

settlement is no longe1 acceptable to Plaintiff and, as
such, no stipulation of dismissal can be filed." (Status
Report dated Feb. 4, 2022, Dkt. No, 61).

Second, the reference to confidentiality makes no sense,

‘at least in the manner presented. Patel does not say
whether he objects to the settlement béing conﬁdeutlal
or wants it to remain’ confidential. If he “wants the
settlement to be public, ‘he does not éxpléi*i ':why the.
confidentiality of the settlement amount { which is the
only " portlon of the agreement that is secret) 18 matenal
or 1mp01 tant to h1m And he does not explain how or if,

h1s v1ew about confldentlahty differs in any material
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sensé frdm LIU's position. This absence of detail simply

reinforces the conclusion that Patel's purported interest
in confidentiality is a cqnard created in an attempt to
back out of his agr eement. .
Indeed, in none of the ex parte settlement statements
submltted to the Court d1d Patel ever mention
conﬁdent1a11ty, let alone its 1mportance The Court
requ1red these statements prior to the first settlement
conference in December 2021 and again in Jan_uary
2023. (Letter dated Dec. 14, 2021, Dkt. No. 73; Letter
dated Jan. 18, 2023 ("2023 ex parte Letter"), Dkt. No.
74).19 The January 2023 ex parte letter plainly suggests
Patel had a change of his mind, not that he cared about
confidentiality or that he believed this was a ferm left to
negotiate. (See 2023 ex parte Letter). In other words,
Patel first declared his interest in confidentiality after
LIU moved to enforce the settlement. These "changing
theories of his case suggests he simply had a change of
heart." Gromulat v. Wynn, No. 20-CV-10490, 2022 WL
445779, at* 4 (S.D.N.Y. Feb. 14, 2022).

Patel also contends that other topics "such as non-
disparagement clauses, neutral references and the like"
also were not discussed or agreed to at the December
2021 settlement conference. (Pl. Mem. at 7). But Patel
fails to "put forth any evidence suggesting that [these
topics were] material to the parties at the time of the

10 Because the statements were submitted by counsel ex parte to the
Court's email address pursuant to the undersigned's Settlement
Conference Procedures, (Magistrate Judge Sanket J. Bulsara's
Settlement Conference Procedures, 2), the Court has filed them
both on the public docket under seal.
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negotlatmns " Brannon v. City of New York, No. 14-CV-
2849, 2016 WL 1047078, at *3 (S D. NY Mar. 10 2016)
(adopting report and 1ecommendatlon) othe1 than his
counsel's eleventh-hour say-so. And’ agam like the
conﬁdentlahty term, if these prov1s1ons had been
important to Patel, he would have communicated Wlth
LIU's counsel about them, attempted to negotiate their
resolution, ascertained how his position differed from

LIU's position, or mentioned them to the Court prior to
LIU's motion being filed. But he did none of these things,
and the only conclusion is that they were not in fact

material to the agreement or to him. Alvarez v. City of
New York, 146 F. Supp. 2d 327, 336 (E.D.N.Y. 200 1) ("At
no time during the conference did plaintiff either
personally or through his attorney-raise the three
outstanding issues he now claims had yet to be
negotiated. Having accepted the terms and conditions of
the settlement agreement, plaintiff cannot now allege-
after he has accepted the settlement agreement-that
other terms remained.").

Patel argues that the lack of agreement on even minor
or technical terms can weigh against enforcement. His
cases do not assist his position. For one thing, the
question is whether material terms remain, not whether
there are minor terms, to negotiate. He reliés on the
following phrase from the Second Circuit's demsmn in
Powell: "We have held that even 'minor' or 'technical
changes arising from negotiations over the written
language of an agreement can weigh against a
conclusion that the parties intended to be bound ‘absent
a formal writing." Powell, 497F.3d at 130 (emphasis
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added). Powell deals with how to weigh changes
proposed when the parties are reducing the agreement
to writing. It does not equate minor changes with a
material term remaining to negotiate, as the next
sentence in the opinion demonstrates: "Such changes are
relevant, however, only if they show that there were
points remaining to be negotiated such that the parties
would not wish to be bound until they synthesized a
writing satisfactory to both sides in every respect." Id.
(quotations omitted). In other words, minor changes can
help assist in determining whether there were in fact
material terms outstanding for negotiation. Neither
Powell nor any other case holds that the mere presence
of minor changes favors non-enforcement. In any case,
Patel cannot even establish the existence of minor
changes in the post-settlement writing process, because
he did not engage in that process at all. He simply
backed out the agreement, without even asking for LIU's
proposed written agreement. See supra at 13. That
makes his case unlike the ones he cites. (E.g., P1. Mem.
at 8 (citing Abel v. Town Sports Int'l Holdings, Inc., No
09-CV-10388, 2010 WL5347055 at *5 (S.D.N.Y. Dec. 23,
2010) ("The plaintiff proposed adding three provisions to
the agreement [.]")))

Thus, this third factor favors enforcement.

4. Type of Contract Usually Committed to Writing
The fourth factor, whether the contract is a type

typically memorialized in writing, also weighs in favor

of enforcement. This reference to a writing "is a written
instrument whose status as a binding contract has been
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acknowledged either by signature or by express oral
acceptance." Acun, 852 F. App'x at 556..

Patel contends that "the parties did not represent in
open court of their assent to the terms of the settlement,
nor was their agreement ever reduced to writing." (Pl
Mem. at 8). This is not only contrary to the record, but
belied by Patel's own presentation in opposition to LIU's
motion. Both parties told the Court during the
settlement conference they reached agreement. For this
reason, the Court entered a minute entry that read: "A
settlement was reached." (Min. Entry & Order dated
Dec. 21, 2021).11 And Patel's counsel agrees that is what
took place. (Beldner Aff. 5 ("After several hours of
negotiation, the parties reached an agreement-in-
principle to settle the case[.]"); Id. 11 (referring to the
"oral settlement reached"); Id. 12 (referring to "the oral
settlement-in-principle that was reached by the parties
at the December 21, 2021 conference before Judge
Bulsara"); Id. 16).

Patel's argument appears to be that because there was
nb "open court" assent by him-in other words, his

agreement was part of a closed-door, noﬁ-public

settlement conference-this requirement was not met.

11 That the Court later wrote that "[a] final resolution was not
achieved" after the second settlement conference, in January 2023,
(Min. Entry & Order dated Jan. 20,2023), does not imply that tlie
Court did not believe a mutual understanding as to all material
terms had not been achieved in December 202 1, as Patel suggests.
(Pl. Mem. At 8). Instead, the order merely reflects that the Court
was unable to get Patel to revoke his rejection of the December 2021
agreement.
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But this conflates the requirement of New York's Civil
Practice‘Law and Rulée ("CPLR") 2104, which contains
an "open court' requirement for settlement, with the
fourth Winston requiremént, which asks the more basic
questioﬁ: is this kind of agreement usually written or
oral? See Monaghan v. SZS 33 Assocs., L.P., 73 F.3d
1276, 1283 (2d Cir. 1996) ("New York law for a binding
settlement ... mandate[s] a signed writing, an order, or

agreement in 'open court." (citing and quoting CPLR
2104)). '
Assuming i1t even applies here, only "substantial

compliance" with CPLR 2104 requirements is requiredi2
Monaghan, 73 F.3d at 1283. The "open court"
requirement does not require the agreement be made on
the record in a courtroom open to the public during such
recording. In re Dolgin Eldert Corp., 31 N.Y.2d 1, 9-10
(1972) ("[T)he open court exception, [is] necessary, it is
repéated, only when there is no subscribed writing or
other record to evidence the stipulation, does not extend
to a conference in a Judge's chambers, even in these days
of judicial intervention in settlement negotiations[.]"). It
orﬂy means that the agreement be "formally
memorialized in some manner on the court record." Acot
v. N.Y. Med. Coll., 99 F. App'x 317, 317-18 (2d Cir. 2004)

127f CPLR 2104 is a substantive, not a procedural, requirement, it
would be applicable if this were a diversity case. But it is not. Patel's
Title VII and FMLA claims make this a federal question case, and
"[t]he weight of authority in this Circuit suggests that a court need
only apply federal common law when evaluating a settlement in a
case premised on federal question jurisdiction." Meltzer v. Stier, No.
15-CV-6184, 2017 WL 5032991, at *4 (S.D.N.Y. Nov. 2, 2017).
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(holding  "oral agreement reached before an
administrative law judge is 'still considered to have
occurred in open court"); see also Canales Sanchez, 2011
WL 13128118, at* 6 ("Even a court's informal notes of
the terms are an_ adequaté form of recordation.")
(collecting cases). And as noted, the Court's December
2021 minute entry accomplished that.

As to the question of whether agreements of this type-
resolving an employment lawsuit based on alleged Title
VII and FMLA violations-are typically written or oral,
they are indeed typically written. But Winston "would be
a strange test if the fourth factor always favored finding
no agreement on the ground that settl_ément agreeménts
are usually written." Hostcentric Techs., Inc. v. Republic
Thunderbolt, LLC, No. 04:-CV- 1621, 2005 WL 1377853,
at*9 (S.D.N.Y. June 9, 2005). Tha'tv 1s why "courts may
consider 'the complexity of the underlying agreement' in
analyzing this factor." Gromulat, 2022 WL 445779, at* 4
(quoting Ciaramella, 131 F.3d at 326 ("We have also
found that the complexity of the underlying agreement
is an indication of whether the parties reasonably could
have expected to bind themselves orally."). And, here;
"the underlying agreement is a simplg settlement of one
employee's discrimination claims ag’aiﬁst his employer."
Id. Patel has not demonstrated thaﬁ the terms that LIU
was contemplating were anything unusual or non-
standard, unsuited to some unique circumstance of his,
or so unusually complex that a pérty could expect that
resolution would only ever be effective if written. Nor
could he since he never asked for and did not comment

on LIU's written draft agreement. Givén that there was
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an express oral acceptance by Patel before the Court, as

recorded and announced in the Court's order following
the éonference, this fourth factor favors enforceinent,
Acun, 852 F. App'x at 556, but only slightly since the
expectation is that these types of agreements and cases
are almost always resolved in a writing.!* See Winston,
777 F.2d at 83 (Where, as here, the parties are
adversaries and the purpose of the agreerhent 1is to
forestall litigation, prudence strengly suggests that
théir agreement be written in order to make it readily
enforceable, and to avoid still further litigation."). |

A party cannot avoid a settlement by refusing to sign
settlement papers memorializing the settlement terms
reported to the court." Acot, 99 F. App'x at 318. Yet that
1s precisely what Patel is attempting to do. However,
three of the four Winston factors favor enforcement, and
the other is only neutral. In light of the totality of the
circumstan‘ces,‘ the court finds the settlement is
enforceable and respectfully recommends that LIU's
motion be granted. See, e.g., Acun, 852 F. App'x at 556
(affirming district court's enforcement of settlement
agreement in employment discrimination action);

13 The two cases Patel cites in support of his position are, again,
unlike his case. As noted above, supra at 10, in Clark there were
doubts about the party's presence at a mediation. And in Cornelius
v. Independent Health Association, Inc., the court was similarly
unconvinced that a binding agreement had actually been reached
at the mediation, and moreover, any written agreement contained
a right of revocation, which the court acknowledged that plaintiff
could be said to have invoked. 912 F. Supp. 2d 26, 32 (W.D.N.Y.
2012).
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Gromulat, 2022 WL 445779, at* 4 (enforcing settlement
agreement in employment dlscnmlnatlon actlon)

II. The Motion to Seal Is Granted

LIU has filed a motion to seal the ‘unredacted version of

its memorandum of law in support of the motion to
enforce the settlement agreement and the unredacted
exhibits. (Mot. to Seal). The motion to seal is granted.
The motion to enforce settlement is accompanied by
redacted filings on the public docket, and the redactions
therein are narrowly tailored to shield only that
information which is necessary to be under seal: the
settlement amount. AB such, the items proposed to be
sealed are limited and satisfy the standards for limiting

public access, as set forth in Lugosch v. Pyramid Co. of
Onondaga, 435 F.3d 110 (2d Cir. 2006) The motion to
seal is therefore granted.

CONCLUSION

For the reasons stated above, it is respectfully

recommended that LIU's" motion for settlement
enforcement be granted and the p‘arties be directed to
perform the settlemént,'nalnely that LIU be directed to
pay the agreed upon amount to Patel and he be directed
to execute a general release of all claims agalnst 1t
Separately, the motion to seal is granted.

Any objections to the Report and Recommendation
above must be filed with the Clerk of the Court within
14 days of receipt of this report. Failure to file objections
within the specified time waives the mght to appeal any
judgment or order entered by the District Court in
reliance on this Report and Recommendation. See 28
US.C.§ 63'6(b)(1); Fed. R. Civ. P. 72(b)(2); see Caidor v.
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Onondaga County, 517 F,3d 601, 604 (2d Cir. 2008)
("[Flailure to object timely to a magistrate [judge's]
report operates as a waiver of any further judicial réview
of the magistrate [judge's] decision." (quotations
omitted)).

SO ORDERED.

s/ Sanket J. Bulsara July 31, 2023
SANKET J. BULSARA

United States Magistrate Judge,
Brooklyn, New York




