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APPENDIX A 
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Before: MOORE, MURPHY, and BLOOMEKATZ, Circuit 
Judges. 

KAREN NELSON MOORE, Circuit Judge.  Five of the 
approximately 32,000 current and former Parker-
Hannifin Corporation employees who participate in 
the Parker Retirement Savings Plan brought this ac-
tion against the Parker-Hannifin Corporation and re-
lated boards, committees, and board members, alleg-
ing that Parker-Hannifin violated the Employee Re-
tirement Income Security Act of 1974 (“ERISA”).  Spe-
cifically, the plaintiffs allege that Parker-Hannifin 
breached its fiduciary duties by imprudently retaining 
the Northern Trust Focus Funds, imprudently provid-
ing participants with higher-cost shares, and failing 
to monitor its agents in their fiduciary duties.  The 
district court dismissed plaintiffs’ claims.  For the fol-
lowing reasons, we REVERSE the district court’s 
judgment and REMAND for further proceedings con-
sistent with this opinion. 

I. BACKGROUND1

A.  Factual Background 

Plaintiffs-Appellants Michael D. Johnson, Mat-
thew W. Collaro, John M. Berg, Mallikarjun B. Kan-
dula, and Tyler L. Seamons (collectively, “Johnson” or 
“Plaintiffs”) are five of the approximately 32,000 cur-
rent and former Parker-Hannifin Corporation em-
ployees who are participants in the Parker Retire-
ment Savings Plan (“Plan”).  R. 20 (Am. Compl. ¶ 14, 

1  We present the facts by accepting the complaint’s well-
pleaded factual allegations as true and interpreting them in the 
light most favorable to the plaintiff. Reilly v. Vadlamudi, 680 
F.3d 617, 622 (6th Cir. 2012). 
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16–20) (Page ID #538–40).  They bring their claims 
individually and as representatives of a class of Plan 
participants and beneficiaries.  Id. ¶ 1 (Page ID #534).  
The Plan is a defined contribution employee pension 
benefit plan, id. ¶ 11 (Page ID #538), governed by 
ERISA, 29 U.S.C. § 1002.  Defendant-Appellees (col-
lectively, “Parker-Hannifin”) are the Plan’s fiduciaries 
and are collectively responsible for the administration 
of the Plan.  R. 20 (Am. Compl. ¶ 21–30) (Page ID 
#540–43). 

With approximately $4.3 billion in assets, the 
Plan is among the largest 0.03% of all defined contri-
bution plans in the United States.  Id. ¶ 14–15 (Page 
ID #538).  “Defined contribution plans dominate the 
retirement plan scene today.”  Id. ¶ 39 (Page ID #546–
47) (quoting LaRue v. DeWolff, Boberg & Assocs., 552 
U.S. 248, 255 (2008)).  In defined contribution plans, 
“the employees and retirees bear all investment 
risks.”  Id. ¶ 40 (Page ID #547).  Plan administrators 
create a menu of investment options for plan partici-
pants—the employees and retirees—and the partici-
pants then select investments from this menu of op-
tions.  Id. ¶ 41 (Page ID #547); Johnson v. Parker-
Hannifin Corp., No. 1:21-cv-00256, 2023 WL 8374525, 
at *1 (N.D. Ohio Dec. 4, 2023).  The ultimate amount 
of retirement money available to participants depends 
on the success of those investments.  See Johnson, 
2023 WL 8374525, at *1. 

1.  Northern Trust Focus Funds 

One of the investment options chosen by Parker-
Hannifin was the Northern Trust Focus Funds (“Fo-
cus Funds”).  R. 20 (Am. Compl. ¶ 4) (Page ID #535).  
The Focus Funds are a suite of target date funds that 
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“were collective investment trusts, not mutual funds, 
comprised primarily of index or passive strategies.”  
Id. ¶ 63 (Page ID #556).  Target date funds are “a sin-
gle diversified investment vehicle . . . offered as a suite 
of funds typically identified by the participant’s target 
retirement date.”  Id. ¶ 45 (Page ID #549).  When a 
target date fund is passively managed, “the portfolio 
manager is attempting to mimic the performance of a 
relevant benchmark return.”  Id. ¶ 51 (Page ID #551).  
This relevant benchmark is often a market index.  Id.

Target date funds typically “rebalance their port-
folios to become more conservative as the participant 
gets closer to retirement.”  Id. ¶ 47 (Page ID #549).  In 
other words, it is a plan that gradually shifts a retire-
ment fund’s investments from riskier to safer options 
as you get closer to retirement age.  This reallocation 
is based on the Fund’s “glide path.”  Id.  “A glide path 
determines how the fund’s target asset allocations . . . 
are expected to change over time . . . as the target re-
tirement date approaches.”  Id.  “[T]he development of 
a target date fund’s glide path and the corresponding 
underlying asset allocation are the most essential 
components of a target date fund.”  Id. ¶ 50 (Page ID 
#550).  A “diversion[ ]” from a target date fund’s “de-
termined glide path,” or a significant change in the 
target date fund’s “underlying assets or asset alloca-
tions can have an extremely negative impact on 
wealth aggregation of ” participants.  Id. ¶ 52 (Page ID 
#551).  Glide paths in retirement funds come in two 
main types:  “to” and “through.”  “To” glide paths reach 
their most conservative allocation at the target retire-
ment date and stay there, while “through” glide paths 
continue to adjust and become more conservative for 
several years after the retirement date.  The Focus 
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Funds were a “through” target date fund.  Id. ¶ 71 
(Page ID #560). 

The Focus Funds were launched in 2009.  Id. ¶ 63 
(Page ID #555).  The Focus Funds were advertised as 
“back-tested,” meaning that qualitative models were 
used to create a hypothetical performance history to 
demonstrate how the Funds would have performed 
under past conditions, had they previously existed.  
Id. ¶ 65 (Page ID #556–57).  Back-tested data is 
purely hypothetical and “not reliable because it can be 
easily manipulated by the investment manager to 
show inflated investment results and is based on the 
benefit of hindsight.”  Id. 

From the time the Focus Funds launched until 
2013, the Funds underperformed the S&P target date 
fund benchmark, an “industry-accepted target date 
benchmark for ‘Through’ target date funds used by in-
vestment professionals.”  Id. ¶ 67–68 (Page ID #557). 

In addition to underperforming industry stand-
ards, the Focus Funds also faced high turnover rates.  
Turnover rates measure how often a fund changes its 
investments, with higher rates meaning the fund fre-
quently buys and sells stocks or bonds.  In 2013, the 
Focus Funds “changed 5 out of the 10 index funds in 
which [it] invest[ed], resulting in significant and ma-
terial changes to the underlying assets and allocations 
of those assets.”  Id. ¶ 79 (Page ID #563).  The Focus 
Funds turnover rates reached as high as 90 percent.  
Id. ¶ 80 (Page ID #564).  This “substantial turnover” 
created transaction costs for the Funds.  Id.  A turno-
ver rate above 30% “warrants close analysis by invest-
ment professionals as it can suggest that the manager 
is not following a disciplined investment strategy.”  Id. 



6a 

¶ 81 (Page ID #564) (internal quotation marks omit-
ted). 

Effective February 1, 2014, Parker-Hannifin re-
placed the existing retirement investment options, 
called Fidelity Freedom Funds, with these new Focus 
Funds.  Id. ¶ 82–83 (Page ID #564–65).  In so doing, 
all the money that employees had in the old funds was 
moved into these new Focus Funds.  Id.  The Plan as-
sets moved to the Focus Funds constituted approxi-
mately $800 million of Plan participants’ retirement 
savings.  Id.

From 2014 on, the Focus Funds continued to “sub-
stantially underperform” the S&P target date fund 
benchmark as well as other target date funds.  See id. 
¶ 86–93 (Page ID #566–69).  “[D]espite the persistent 
underperformance and upheaval in” the Focus Funds, 
id. ¶ 95 (Page ID #569), the Funds remained in the 
Plan until September 2019, id. ¶ 94 (Page ID #569). 

2.  Fees 

In addition to choosing the investment options 
available to plan participants, plan fiduciaries “also 
have control over the expenses charged to partici-
pants.”  R. 20 (Am. Compl. ¶ 42) (Page ID #548).  Dif-
ferent investment alternatives chosen by the Plan’s fi-
duciaries have different fees.  Id.  Investment fees are 
charges associated with managing and operating the 
funds in a retirement plan.  Because “a 1% difference 
in fees over the course of a 35-year career makes a dif-
ference of 28% in savings at retirement,” fiduciary de-
cisions affecting fees can “dramatically affect the 
amount of money that participants are able to save for 
retirement.”  Id. ¶ 43 (Page ID #548). 
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Several funds included in the Plan offered institu-
tional investors, like Parker-Hannifin, different share 
classes with different costs.  See, e.g., id. ¶ 105–106 
(Page ID #573–74).  “The different share classes of a 
given mutual fund or collective trust have the identi-
cal manager, are managed identically, invest in the 
same portfolio of securities, and allocate their assets 
the same.  The only differences are the fees charged.” 
Id. ¶ 100 (Page ID #571–72). 

From 2015 to 2019, Parker-Hannifin invested in 
the Focus Funds’ K share class, which had a 0.07% 
fee.  Id. ¶ 105 (Page ID #573).  During that time, how-
ever, there was a J share class “with a substantially 
lower fee of 0.02%” available.  Id.  “The .05% fee dif-
ference between the Focus Funds’ K and J shares was 
the only distinction between the two shares.”  John-
son, 2023 WL 8374525, at *4 (citing R. 20 (Am. Compl. 
¶ 100, 105) (Page ID #571–74)).  Parker-Hannifin’s 
“failure to utilize the available, lower-cost share class 
of the Focus Funds caused the Plan to pay as much as 
250% more in fees.”  R. 20 (Am. Compl. ¶ 105) (Page 
ID #573–74). 

Likewise, Parker-Hannifin invested in Vanguard 
Funds’ share classes with fees ranging between 0.01% 
and 0.03% higher than Vanguard’s lower-cost share 
classes.  See id. ¶ 106–07 (Page ID #574).  “Fund pro-
viders explicitly acknowledge the ability of plan fidu-
ciaries to negotiate for lower-cost shares.”  Id. ¶ 103 
(Page ID #573).  Vanguard, for example, “recognizes 
this ability and expressly reserves the right to estab-
lish higher or lower minimum amounts for certain in-
vestors.”  Id. (internal quotation marks omitted). 
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“The marketplace for retirement plan investment 
options, including target date funds, is established 
and competitive.”  Id. ¶ 2 (Page ID #535).  Given the 
Plan’s $4.3 billion in assets, it “had tremendous bar-
gaining power to obtain share classes with far lower 
costs”; “[l]ower-cost share classes of the Plan’s invest-
ments were readily available.”  Id. ¶ 102 (Page ID 
#572).  To the extent that the Plan’s assets did not 
meet “advertised minimum investment thresholds for 
the lowest-cost institutional shares, the investment 
provider would have waived those requirements based 
on the Plan’s size, if the Defendants had requested 
such a waiver.”  Id.  “By providing Plan participants 
the more expensive share classes of Plan investment 
options, [Parker-Hannifin] caused participants to lose 
millions of dollars of their retirement savings.”  Id.
¶ 108 (Page ID #575). 

B.  Procedural History 

Johnson filed suit on January 29, 2021, R. 1 
(Compl.) (Page ID #1), and filed a first amended com-
plaint on June 11, 2021, R. 20 (Am. Compl.) (Page ID 
#534).  Asserted under ERISA, 29 U.S.C. § 1132(a)(3), 
the complaint alleges that Parker-Hannifin breached 
its fiduciary duties, see id. § 1104(a), when it (1) im-
prudently retained the Northern Trust Focus Funds, 
(2) failed to negotiate for access to share classes with 
reasonable investment management fees, and (3) 
failed to monitor its agents in exercising their fiduci-
ary duties, see R. 20 (Am. Compl. ¶ 114–36) (Page ID 
#582–87). 

Following several motions and notices of supple-
mental authority, see Johnson, 2023 WL 8374525, at 
*4, Parker-Hannifin moved to dismiss the Amended 
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Complaint, R. 45 (Renewed Mot. to Dismiss) (Page ID 
#1218).  The district court granted Parker-Hannifin’s 
motion to dismiss.  Johnson, 2023 WL 8374525, at *1. 

As to Johnson’s claim that Parker-Hannifin 
breached its duty of prudence when it retained the Fo-
cus Funds, the district court found that Johnson did 
not state a viable claim of breach of fiduciary duty be-
cause he did not identify other plans that could serve 
as meaningful benchmarks, id. at *6, the other sup-
porting evidence was untimely, id. at *8, and, even if 
not untimely, “high turnover rates” and “limited or no 
performance history” are not sufficient to sustain an 
imprudence claim, id. at *9.  As to Johnson’s second 
claim—that Parker-Hannifin breached its duty of pru-
dence by obtaining higher-cost shares, the district 
court found that Johnson’s “lone allegation that the 
investment thresholds would have been waived upon 
request is speculative and conclusory,” and thus insuf-
ficient to state a claim.  Id. at *11.  Finally, because 
“Count Three’s fate is contingent on the success or 
failure of Counts One and Two,” and because the dis-
trict court “granted Defendants’ motion [to dismiss] as 
it relates to Counts One and Two,” it also dismissed 
Count Three.  Id. at *12.  This appeal followed.  See 
R. 55 (Notice of Appeal) (Page ID #1640). 

II. ANALYSIS 

A.  Standard of Review 

“We review de novo a district court’s decision to 
grant a motion to dismiss under Federal Rule of Civil 
Procedure 12(b)(6).”  Peterson v. Johnson, 87 F.4th 
833, 836 (6th Cir. 2023).  To defeat a motion to dis-
miss, a plaintiff must plead “sufficient factual matter, 
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accepted as true, to ‘state a claim to relief that is plau-
sible on its face.’ ”  Ashcroft v. Iqbal, 556 U.S. 662, 678 
(2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 
544, 570 (2007)).  If a “plaintiff pleads factual content 
that allows the court to draw the reasonable inference 
that the defendant is liable for the misconduct al-
leged,” then the claim is facially plausible.  Id.  In de-
termining whether a complaint is facially plausible, 
“we construe the . . . complaint liberally, in plaintiff ’s 
favor, accepting all factual allegations as true and 
drawing all reasonable inferences in favor of the 
plaintiff.”  Logsdon v. Hains, 492 F.3d 334, 340 (6th 
Cir. 2007). 

B.  ERISA Duty of Prudence 

“ERISA protects participants in employee benefit 
plans, including retirement plans, by establishing 
standards of conduct for plan fiduciaries.”  Forman v. 
TriHealth, Inc., 40 F.4th 443, 447 (6th Cir. 2022).  One 
such standard of conduct is the duty of prudence.  Un-
der ERISA, a fiduciary must act “with the care, skill, 
prudence, and diligence under the circumstances then 
prevailing that a prudent man acting in a like capac-
ity and familiar with such matters would use.”  29 
U.S.C. § 1104(a)(1)(B).  “[T]he duties charged to an 
ERISA fiduciary,” including the duty of prudence, “are 
‘the highest known to the law.’ ”  Chao v. Hall Holding 
Co., 285 F.3d 415, 426 (6th Cir. 2002) (quoting How-
ard v. Shay, 100 F.3d 1484, 1488 (9th Cir. 1996)). 

An ERISA fiduciary’s duty of prudence is derived 
from the law of trusts and “requires plan administra-
tors to select initial investment options with care, to 
monitor plan investments, and to remove imprudent 
ones,” Forman, 40 F.4th at 448 (citing Tibble v. Edison 
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Int’l, 575 U.S. 523, 528–29 (2015) (hereinafter Tib-
ble I  )). A plan participant may, accordingly, bring a 
breach of fiduciary duty claim under ERISA if a plan 
fiduciary imprudently selects an investment option or 
“fail[s] to properly monitor investments and remove 
imprudent ones.”  Tibble I, 575 U.S. at 530. 

The duty of prudence is a process-driven obliga-
tion.  See Smith v. CommonSpirit Health, 37 F.4th 
1160, 1166 (6th Cir. 2022) (calling the duty of pru-
dence “largely a process-based inquiry”); Pfeil v. State 
St. Bank & Tr. Co., 806 F.3d 377, 384 (6th Cir. 2015) 
(calling it a “prudent-process standard”); see also Da-
vis v. Washington Univ. in St. Louis, 960 F.3d 478, 
482–83 (8th Cir. 2020).  When we enforce the duty of 
prudence, we focus on the fiduciary’s “real-time deci-
sion-making process, not on whether any one invest-
ment performed well in hindsight.”  Forman, 40 F.4th 
at 448; see also Restatement (Third) of Trusts § 77 
cmt. a (2007).  For an imprudent-retention claim, we 
ask whether the fiduciary, at the time it chose to re-
tain an investment, “employed the appropriate meth-
ods to investigate the merits of the investment.”  Pfeil, 
806 F.3d at 384 (quoting Hunter v. Caliber Sys., Inc., 
220 F.3d 702, 723 (6th Cir. 2000)).  The ultimate ques-
tion is whether the fiduciary engaged in a reasoned 
decision-making process when it decided to retain the 
investment.  Id.; see also Davis, 960 F.3d at 482 (“This 
statutory duty of prudence establishes ‘an objective 
standard’ that focuses on ‘the process by which’ deci-
sions are made, ‘rather than the results of those deci-
sions.’ ” (quoting Braden v. Wal-Mart Stores, Inc., 588 
F.3d 585, 595 (8th Cir. 2009))); Tatum v. RJR Pension 
Inv. Comm., 761 F.3d 346, 356 (4th Cir. 2014). 



12a 

C.  Imprudent Retention of Funds 

Johnson’s first claim is that Parker-Hannifin 
“failed to properly monitor and remove the imprudent 
Northern Trust Focus Funds.”  Appellant Br. at 24.  
Johnson points to three defects that would prompt a 
prudent fiduciary to remove the Focus Funds.  See id.
at 24–26.  First, Johnson argues that a prudent fidu-
ciary would not have selected, and then would have 
removed, the Focus Funds based on the Focus Funds’ 
short and untested track record.  Id. at 25.  According 
to Johnson, a prudent fiduciary would not select a 
fund without “a sufficient live (not hypothetical or 
back-tested) performance record to assess whether the 
manager has proven an ability to generate superior 
long-term performance,” and then would not retain 
that fund “despite continuing underperformance.”  Id. 
at 24, 26.  Second, Johnson argues that a prudent fi-
duciary would “monitor changes in strategy or asset 
holdings,” and “monitor a fund’s turnover ratio and 
understand that excessive turnover can mean that the 
manager is attempting to remedy underperformance 
by deviating from the fund’s strategy, warranting fur-
ther scrutiny.”  Id. at 25.  Because the Focus Funds 
had “major changes in asset holdings, extremely high 
turnover,”—as high as a 90% turnover rate—“and 
substantial transaction costs,” a prudent fiduciary 
would have removed the Funds.  Id. at 9; R. 20 (Am. 
Compl. ¶ 79–81) (Page ID #563–64); see also id. ¶ 95 
(Page ID #569–70) (alleging “persistent . . . upheaval 
in those funds”).  Finally, Johnson argues that a pru-
dent fiduciary would have removed the Focus Funds 
based on its underperformance compared to the S&P 
target date fund benchmark and alternative target 
date funds.  Appellant Br. at 26, 33. 
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Parker-Hannifin, for its part, argues that Plain-
tiffs “allege no facts about the Plan fiduciaries’ pro-
cess,” instead simply pointing to funds with better 
performance; ERISA plan participants, however, 
“cannot ‘simply point[ ] to a fund with better perfor-
mance’ to state a claim.”  Appellee Br. at 25 (alteration 
in original) (quoting CommonSpirit, 37 F.4th at 1166).  
Parker-Hannifin, moreover, argues that the S&P tar-
get date fund benchmark and alternative funds that 
Johnson points to are not meaningful benchmarks.  
See id. at 27–36.  Finally, Parker-Hannifin argues 
that, “[e]ven if an insufficient performance history or 
excessive turnover could somehow raise concerns 
about the initial selection of the Focus Funds back in 
2013,” that selection occurred outside ERISA’s six-
year statute of repose, and Johnson has “not alleged 
anything within the six-year leadup to this case that 
made it imprudent to retain the funds.”  Id. at 38. 

We first consider the relevant statutory period.  
Under ERISA, “[n]o action may be commenced . . . with 
respect to a fiduciary’s breach of any responsibility, 
duty, or obligation . . . after . . . six years after . . . the 
date of the last action which constituted a part of the 
breach or violation.”  29 U.S.C. § 1113(1)(A).  January 
29, 2015 marks six years prior to the filing of this law-
suit.  Cf. R. 1 (Compl.) (Page ID #1). 

As noted above, an ERISA fiduciary has an obli-
gation not only to select prudent investments, but also 
to remove imprudent ones.  “This continuing duty ex-
ists separate and apart from the [fiduciary’s] duty to 
exercise prudence in selecting investments at the out-
set.”  Tibble I, 575 U.S. at 529.  The Supreme Court 
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explained that:  “A plaintiff may allege that a fiduci-
ary breached the duty of prudence by failing to 
properly monitor investments and remove imprudent 
ones.  In such a case, so long as the alleged breach of 
the continuing duty occurred within six years of suit, 
the claim is timely.”  Id. at 530. 

Johnson’s first piece of evidence of imprudence is 
the Focus Funds’ back-tested, hypothetical data and 
lack of “live performance history.”  R. 20 (Am. Compl. 
¶ 65) (Page ID #556–57).  Johnson alleges that, at the 
time Parker-Hannifin selected the Focus Funds, it 
was imprudent to select a fund without live perfor-
mance data.  See Appellant Br. at 24–26.  Johnson 
does not, however, allege that the Focus Funds re-
mained untested and without sufficient live perfor-
mance data after Parker-Hannifin selected it and on 
an ongoing basis.  Though it may have been impru-
dent to select the Focus Funds without live perfor-
mance data, Johnson does not allege that it was im-
prudent to retain the Focus Funds after January 29, 
2015—or at any point—on the basis of a lack of live 
performance data.  Because Johnson claims only that 
it was imprudent to retain the Focus Funds, the lack 
of live performance history at the time of selection 
does not support the claim. 

Johnson’s second and third pieces of evidence—
the Focus Funds’ high turnover rates and underper-
formance—however, both implicate Parker-Han-
nifin’s choice to retain the Focus Funds after January 
29, 2015.  The Focus Funds had turnover rates as high 
as 90 percent, R. 20 (Am. Compl. ¶ 79–80) (Page ID 
#563–64), causing “persistent . . . upheaval in” the 
Funds, id. ¶ 95 (Page ID #569).  A turnover rate 
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measures how much of a fund’s assets have been re-
placed over the course of a year.  That “upheaval” and 
the significant transaction costs caused by high turn-
over rates directly implicate the fiduciary’s ongoing 
decision to retain the Focus Funds, both before and 
after January 2015.  Id. ¶ 79–80, 95 (Page ID #563–
64, 569).  Likewise, the Focus Funds’ alleged under-
performance could impact Parker-Hannifin’s pru-
dence in nonetheless choosing to retain the funds, a 
choice that post-dated January 29, 2015.2 See, e.g., id.
¶ 90 (Page ID #568).  Upheaval and underperfor-
mance both implicate Parker-Hannifin’s decision to 
retain the Focus Funds during the relevant period. 

Although the dissent argues that the complaint 
fails to state a claim for continued imprudent reten-
tion because it does not allege ongoing turnover in the 
period after Parker-Hannifin added the Focus Funds 
to the Plan, Dissenting Op. at 40–41, this is not the 
full story.  First, the complaint specifically alleges a 
high rate of turnover prior to 2014, but it also makes 
clear that the administrators were imprudent in light 
of the “significant changes” in the Funds’ recent his-
tory, R. 20 (Am. Compl. ¶ 79) (Page ID #563–64), “cou-
pled with the [Funds’] persistent underperformance,” 

2  As we explain below, the precise timing of the turnover or 
underperformance does not matter where a prudent administra-
tor would consider it as part of a later retention decision.  The 
dissent suggests that Parker-Hannifin had to wait for a “change 
in circumstances” in order to replace the Focus Funds.  Dissent-
ing Op. at 40.  But an administrator has a “continuing duty” to 
“ ‘systematically consider all the investments of the trust at reg-
ular intervals’ to ensure that they are appropriate.”  Tibble I, 575 
U.S. at 529 (cleaned up) (quoting Bogert, Law of Trusts and Trus-
tees § 684 (3d ed. 2009)). 
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id. ¶ 87 (Page ID #567) (emphasis added).  Johnson 
does not rely only on an allegation that past turnover 
on its own would compel a prudent administrator to 
replace the Focus Funds, but rather asserts that turn-
over (even historical turnover) would, when combined 
with the rest of the Funds’ flaws, compel an adminis-
trator acting pursuant to a prudent process to replace 
the Funds.  A plaintiff need not plead that each chal-
lenged administrative choice on its own constitutes a 
breach of fiduciary duty.  See Ashland, Inc. v. Oppen-
heimer & Co., 648 F.3d 461, 469 (6th Cir. 2011) (“[T]he 
court’s job is not to scrutinize each allegation [in a 
complaint] in isolation but to assess all the allegations 
holistically.”  (quoting Tellabs, Inc. v. Makor Issues & 
Rts., Ltd., 551 U.S. 308, 326 (2007))). 

Second, though the relevant period for this law-
suit begins in January 2015, a diligent investment 
professional’s ongoing review of an investment’s per-
formance would not necessarily be so limited.  A jury 
could find that, in 2015, a prudent administrative pro-
cess weighing the retention of a fund would take into 
account any underperformance and turnover, even if 
it occurred before the fund was added to the Plan in 
2014.  Indeed, Johnson alleges that “diligent invest-
ment professionals assess a fund’s prior performance 
based on a three-year trailing performance,” which in 
early 2015 would have included 2013, the year when 
Johnson alleges the Funds underwent 50% turnover.  
R. 20 (Am. Compl. ¶ 55, 79) (Page ID #552, 563).  It 
would also have included the period when, according 
to the complaint, the Focus Funds underperformed 
the S&P target date fund benchmark.  Id. ¶ 69 (Page 
ID #558–59).  What matters is whether a prudent ad-
ministrative process would find the Funds’ history of 
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turnover significant in its assessment of the invest-
ments’ ongoing inclusion in the Plan in 2015.  As dis-
cussed in more detail below, Johnson’s assertions 
make such an inference reasonable and it is for the 
jury to pass judgment on whether Parker-Hannifin’s 
fiduciary duties in fact required it to replace the Focus 
Funds in early 2015 based on the combined effect of 
underperformance and turnover, whether historical 
or not. 

The next question is whether Johnson’s allega-
tions of high turnover rate and underperformance, 
taken together, sufficiently state a claim for impru-
dence under ERISA.  In Smith v. CommonSpirit 
Health, plaintiffs alleged that their pension adminis-
trator acted imprudently under ERISA when it se-
lected the Fidelity Freedom Funds, a suite of target 
date funds, as an option for its participants.  37 F.4th 
at 1164–66.  To make that claim, the CommonSpirit
plaintiffs “mainly compare[d] the Fidelity Freedom 
Funds’ performance to [another fund’s] performance 
for a five-year period, noting that the Freedom Funds 
trailed the” other fund by a significant amount each 
year.  Id. at 1166.  We held that “pointing to a fund 
with better performance” “may offer a building block 
for a claim of imprudence,” but it does not alone suffice 
to demonstrate imprudence.  Id. at 1166–67.  Instead, 
a plaintiff who points to a higher-performing fund 
must also provide “evidence that an investment was 
imprudent from the moment the administrator se-
lected it, that the investment became imprudent over 
time, or that the investment was otherwise clearly un-
suitable for the goals of the fund based on ongoing per-
formance.”  Id. at 1166. 
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That a plaintiff is permitted to point to a higher-
performing fund—in conjunction with additional con-
text-specific evidence—to demonstrate imprudence, 
does not mean that a plaintiff is required to point to a 
higher-performing fund to demonstrate imprudence.  
In fact, CommonSpirit itself noted that a meaningful 
benchmark “may offer a building block” and “will often
be necessary,” not that it is always necessary in order 
to state a claim.  Id. at 1166, 1167 (emphasis added).  
Likewise, in Forman v. TriHealth, Inc., we noted that 
“the ‘meaningful benchmark’ hurdle may be” 
“[i]mportant” in some circumstances, but less-so in 
others.  40 F.4th at 451. 

This makes sense.  Under ERISA, prudence is a 
“process-driven dut[y].”  CommonSpirit, 37 F.4th at 
1167; see also Pfeil, 806 F.3d at 384.  Imprudence 
claims, moreover, must be viewed from a “foresight-
over-hindsight perspective.”  CommonSpirit, 37 F.4th 
at 1167.  “The focus is on each administrator’s real-
time decision-making process, not on whether any one 
investment performed well in hindsight.”  Forman, 40 
F.4th at 448.  Put differently, even if a poorly chosen 
fund happens to perform well, the administrator 
would still have acted imprudently.  A plaintiff suffi-
ciently states a claim of imprudence if it pleads facts 
sufficient to give rise to an inference of insufficient 
process.  See CommonSpirit, 37 F.4th at 1165–66, 
1168; Forman, 40 F.4th at 450–51.  A meaningful 
benchmark may sometimes be one part of an impru-
dence pleading, but it is not required. 
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Though a meaningful benchmark is not required 
to plead a facially plausible claim of imprudence, 
Johnson does in fact plead a meaningful benchmark 
in this case.  Johnson alleges that the Focus Funds 
were “comprised primarily of index or passive strate-
gies.”  R. 20 (Am. Compl. ¶ 63) (Page ID #556).  When 
a target date fund is passively managed, Johnson al-
leges, “the portfolio manager is attempting to mimic 
the performance of a relevant benchmark return” and 
models the fund based on the asset allocation of the 
indices.  Id. ¶ 51 (Page ID #551).  Stated otherwise, 
Johnson makes the factual allegation that the Focus 
Funds were “designed to meet industry-recognized 
benchmarks.”  Id. ¶ 70 (Page ID #560).  By definition, 
then, the Focus Funds share the same goals, strate-
gies, and risks as the indices they are designed to rep-
licate.  Cf. CommonSpirit, 37 F.4th at 1167.  Recog-
nizing that the Focus Funds were expressly struc-
tured to meet an industry benchmark, Johnson al-
leges that the S&P target date fund benchmark was 
the relevant “industry-accepted target date bench-
mark[ ] for ‘Through’ target date funds used by invest-
ment professionals.”  R. 20 (Am. Compl. ¶ 67–68) 
(Page ID #557).  Johnson alleges that the Focus Funds 
underperformed the S&P target date fund benchmark 
through at least 2014, id. ¶ 86–87 (Page ID #566–67), 
and that a prudent fiduciary would have thus re-
moved the Focus Funds by the end of January 2015, 
id. ¶ 91, 95–96 (Page ID #568–70); see also Appellant 
Br. at 10.3

3  This is different from CommonSpirit, in which we rejected 
the use of a passive fund as a benchmark for an active fund.  37 
F.4th at 1166.  For an active fund, a “portfolio manager actively 
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In Braden v. Wal-Mart Stores, plaintiffs alleged 
that plan fiduciaries “did not change the [investment] 
options included in the Plan despite the fact that most 
of them underperformed the market indices they were 
designed to track.”  588 F.3d at 596.  The court held 
that the market indices provided a meaningful com-
parison because “tracking the market index was the 
stated investment goal of the fund the plaintiffs chal-
lenged.”  Matousek v. MidAmerican Energy Co., 51 
F.4th 274, 281 (8th Cir. 2022) (citing Braden, 588 F.3d 
at 595–96). 

Just as the challenged fund tracked a market in-
dex in Braden, the Focus Funds were “designed to 
meet industry-recognized benchmarks.”  R. 20 (Am. 
Compl. ¶ 70) (Page ID #560); Braden, 588 F.3d at 596.  
Because tracking an industry-recognized index is the 
“investment goal” of a passively managed target date 
fund such as the Focus Funds, a relevant market in-
dex is inherently a meaningful benchmark.  Matousek, 
51 F.4th at 281; see also R. 20 (Am. Compl. ¶ 51) (Page 
ID #551) (explaining that “the portfolio manager is at-
tempting to mimic the performance of a relevant 

makes investment decisions and initiates buying and selling of 
securities in an effort to maximize return.”  Id. at 1163 (quoting 
John Downes & Jordan Elliot Goodman, Barron’s Dictionary of 
Finance and Investment Terms 9 (6th ed. 2003)).  Evaluating per-
formance of these funds is more complex, as the fund’s strategy 
may differ significantly from that of an index or passive fund.  
See id.  And because an active fund is not trying to mimic an 
index, managers have more flexibility to adjust asset allocation 
based on market conditions or their outlook.  See id.  Therefore, 
year-to-year comparisons between active funds and indices or 
passive funds can be more inconsistent. 
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benchmark return”).  Contrary to the dissent’s asser-
tion, Dissenting Op. at 23, we thus break no “new 
ground” by holding that Johnson sufficiently pleaded 
that the Focus Funds were “attempting to mimic” the 
S&P target date fund, making it a meaningful bench-
mark, R. 20 (Am. Compl. ¶ 51, 67–68) (Page ID #551, 
557). 

Parker-Hannifin argues that the S&P target date 
fund benchmark is not a meaningful comparison be-
cause (1) it “combines different aspects of all sorts of 
different target date funds [and thus] is not a mean-
ingful benchmark for evaluating any particular target 
date fund,” and (2) “Plaintiffs do not allege that the 
Focus Funds underperformed the S&P [target date 
fund benchmark] during the alleged class period.”  Ap-
pellee Br. at 35.  Parker-Hannifin, however, fails to 
point to any circuit court that has held that a market 
index can never serve as a meaningful benchmark.  
See id. at 34–35.  As noted, in Braden, our sibling cir-
cuit expressly held that market indices are appropri-
ate meaningful points of comparison for passive 
funds.  588 F.3d at 595–96.  Parker-Hannifin fails to 
show why this is incorrect and its argument about the 
timeframe is likewise unavailing.  Johnson alleges 
that the 2014 underperformance data (which demon-
strates underperformance through December 2014) 
would have alerted a prudent fiduciary to withdraw 
from the Focus Funds by early 2015.  See R. 20 (Am. 
Compl. ¶ 91, 95–96) (Page ID #568–70); Appellant Br. 
at 10.  Because the relevant period begins in January 
2015, that allegation is timely. 
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The dissent argues that the complaint has failed 
to allege sufficient details about the S&P target date 
fund benchmark—i.e., its risk profile, bond-to-equity 
ratio, and investment strategy—and that this omis-
sion prevents the court from adequately comparing 
the Focus Funds’ actual performance to the posited 
benchmark for purposes of assessing prudence.  See
Dissenting Op. at 37–38.  But Northern Trust made 
this comparison all on its own when it designed the 
Funds, and a jury could find that this shortfall be-
tween what the Funds promised and what they deliv-
ered should have caused a prudent administrator to 
replace the Focus Funds.  Surely, whether a product, 
financial or otherwise, delivers the results it promises 
is “meaningful.”  Even the dissent acknowledges this 
truth.  Dissenting Op. at 34 (“[I]f a fund meets its own 
disclosed investment objectives, ‘the fact that [it] is 
outperformed by many others will have little bearing 
in a court test of prudence.’ ” (citation omitted)).  But 
here, the Focus Funds did not meet their own dis-
closed investment objectives.  Where a complaint al-
leges that a fund, by its design, sets a benchmark for 
itself and repeatedly fails to meet that benchmark, it 
is perfectly appropriate to submit to a jury the pru-
dence of the administrator’s process in retaining the 
fund despite that failure. 

Nor must the complaint specifically articulate 
that the Focus Funds were designed to match the S&P 
target date fund benchmark in particular.  The appro-
priate inquiry is whether the complaint alleges 
enough facts to permit the reasonable inference that 
the S&P benchmark would allow a jury to assess ap-
propriately the Funds’ performance and the prudence 



23a 

of the process that led to their retention.4  We hold 
that the complaint here does; the complaint alleges 
that the Focus Funds were “designed to meet indus-
try-recognized benchmarks,” R. 20 (Am. Compl. ¶ 70) 
(Page ID #560), that “[t]he S&P target date fund 
benchmark is one such benchmark,” id. ¶ 68 (Page ID 
#557), and that the Funds systematically underper-
formed that benchmark, id. ¶ 70 (Page ID #560).  
Against this backdrop, it is certainly plausible that a 
prudent administrative process would find such per-
formance unacceptable and would result in the Focus 
Funds’ replacement.  It is for the jury to decide 
whether the Funds’ failure to meet the S&P bench-
mark in fact meant that a prudent administrative pro-
cess would have resulted in their replacement. 

In addition to pleading underperformance com-
pared to the S&P target date fund benchmark, a 
meaningful comparison,5 Johnson’s allegations sup-
port reasonable inferences about the imprudence of 

4  We find the dissent’s seven-page long analysis of whether, 
on the merits, Johnson’s underperformance allegations are suffi-
cient to sustain an imprudence claim under ERISA to be entirely 
inappropriate at this stage of the litigation.  See Dissenting Op. 
at 27–33.  The question is whether, taken together, Johnson’s al-
legations of underperformance and historical turnover make it 
plausible that a prudent administrative process would have led 
to the replacement of the Focus Funds.  The dissent’s lengthy 
exposition of the showing Johnson would have to make in order 
to prevail at trial (which precedes the dissent’s discussion of the 
plausibility of the complaint’s allegations) creates the mistaken 
impression that Johnson’s complaint has failed to carry a huge 
evidentiary burden—one that is inapplicable to the matter cur-
rently before us. 

5  In addition to the S&P target date fund benchmark, John-
son points to three alternative target date funds as possible 
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Parker-Hannifin’s administrative process.  “Even 
when the alleged facts do not ‘directly address[ ] the 
process by which the Plan was managed,’ a claim al-
leging a breach of fiduciary duty may still survive a 
motion to dismiss if the court, based on circumstantial 
factual allegations, may reasonably ‘infer from what 
is alleged that the process was flawed.’ ”6 Pension Ben-
efit Guar. Corp. ex rel. St. Vincent Catholic Med. Ctrs. 
Ret. Plan v. Morgan Stanley Inv. Mgmt. Inc., 712 F.3d 
705, 718 (2d Cir. 2013) (quoting Braden, 588 F.3d at 
596).  This is because “[n]o matter how clever or dili-
gent, ERISA plaintiffs generally lack the inside infor-
mation necessary to make out their claims in detail 
unless and until discovery commences. . . . If plaintiffs 
cannot state a claim without pleading facts which 
tend systemically to be in the sole possession of de-
fendants, the remedial scheme of the statute will fail, 

meaningful benchmarks.  See, e.g., Appellant Br. at 33.  Because 
we hold that the S&P target date fund benchmark is a meaning-
ful comparator, we need not determine whether the alternative 
target date funds are also meaningful benchmarks. 

6  The dissent asserts that “[t]o plead a process problem using 
circumstantial factors, one might think the test should at least 
require plaintiffs to plead facts plausibly suggesting that the in-
vestment itself was what then-Judge Scalia called a ‘patently un-
sound’ investment.” Dissenting Op. at 34 (quoting Fink v. Nat’l 
Sav. & Tr. Co., 772 F.2d 951, 962 (D.C. Cir. 1985) (Scalia, J., con-
curring in part and dissenting in part)).  But the law does not 
require this.  Nor did then-Judge Scalia’s opinion.  That opinion 
posited that “careful investigation and evaluation” does not jus-
tify a “patently unsound” investment, not that a process claim 
requires pleading such an investment.  Fink, 772 F.2d at 962 
(“[T]here are two related but distinct duties imposed upon a trus-
tee: to investigate and evaluate investments, and to invest pru-
dently.”). 
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and the crucial rights secured by ERISA will suffer.”  
Braden, 588 F.3d at 598. 

“Plausibility requires the plaintiff to plead suffi-
cient facts and law to allow ‘the court to draw the rea-
sonable inference that the defendant is liable for the 
misconduct alleged.’ ”  CommonSpirit, 37 F.4th at 
1165 (quoting Iqbal, 556 U.S. at 678).  Accepting John-
son’s allegations as true, as we must, Parker-Hannifin 
retained the Focus Funds despite “persistent” “up-
heaval” of the Funds’ assets and turnover rates many 
times higher than what is considered “significant” and 
“warrant[ing] close analysis.”7  R. 20 (Am. Compl. 
¶ 59, 95) (Page ID #554, 569–70).  Johnson’s objection 
to Parker-Hannifin’s retention of a fund despite high 
historical turnover rates and persistent underperfor-
mance relative to the Funds’ stated objectives sug-
gests an objection to the process by which Parker-
Hannifin decided to retain the Focus Funds for as long 
as it did.  A jury could plausibly find that a prudent 
decision-making process would have considered the 
Funds’ turnover and underperformance and would 
have arrived at the conclusion that retaining the 
funds would not be in the Plan’s best interests. 

Furthermore, the factual allegation that Parker-
Hannifin imprudently retained the Funds despite 
turnover and underperformance stems from a “fore-
sight-over-hindsight perspective.”  CommonSpirit, 37 

7  Johnson alleges that “[t]he average turnover for all of the 
funds in the Focus Fund series was 90 percent, which is astound-
ingly high for any investment strategy,” much less a passively 
managed retirement fund, id. ¶ 80 (Page ID #564), and that any 
turnover greater than 30% is “significant” and “warrants close 
analysis,” id. ¶ 59, 81 (Page ID #554, 564). 
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F.4th at 1167.  The turnover rate was known at the 
time that Parker-Hannifin was making its allegedly 
imprudent retention decisions.  These forward-look-
ing factual allegations, accepted as true, give rise to 
an inference of deficient process in retaining the Focus 
Funds as an investment option.  Taking these allega-
tions together, Johnson has pleaded facts sufficient to 
state a claim for imprudent process. 

D.  Imprudent Provision of Higher-Cost Shares 

Johnson next argues that Parker-Hannifin vio-
lated its duty of prudence when it wasted participants’ 
money by providing higher-cost shares of Plan invest-
ment options when it could have secured lower fees for 
participants.  See Appellant Br. at 38–42.  Specifically, 
Johnson argues that Parker-Hannifin imprudently 
“invested in the K-class shares of the Focus Funds in-
stead of the identical lower-cost J-class shares, and 
also invested in higher-cost shares of three Vanguard 
funds.”  Id. at 39 (citing R. 20 (Am. Compl. ¶ 105–07) 
(Page ID #573–74)).  Parker-Hannifin, on the other 
hand, argues that because there is no “allegation that 
the Plan ‘readily qualified’ for those cheaper shares by 
satisfying their minimum-investment requirements,” 
the district court properly dismissed this claim.  Ap-
pellee Br. at 46. 

In Forman v. TriHealth, Inc., the plaintiffs 
claimed that their plan fiduciaries offered them “pric-
ier retail shares of mutual funds when those same in-
vestment management companies offered less expen-
sive institutional shares of the same funds to other re-
tirement plans.”  40 F.4th at 450.  The Forman plain-
tiffs argued that it was imprudent not to “take ad-
vantage of—indeed just ask for—these lower-priced 
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mutual fund shares for the same investment team and 
same investment strategy when [the] retirement plan 
has nearly half a billion dollars in assets.”  Id.  We 
agreed.  We held that “these allegations permit the 
reasonable inference that TriHealth failed to exploit 
the advantages of being a large retirement plan that 
could use scale to provide substantial benefits to its 
participants,” and “[u]nder the common law of trusts, 
which supplied the backdrop to ERISA,” that allega-
tion sufficiently “state[s] a claim of imprudence.”  Id. 
Though we recognized that there were “[e]qually rea-
sonable inferences in the other direction,” that “could 
exonerate TriHealth once all of the facts come in,” we 
held that, “at the pleading stage, it is too early to make 
these judgment calls.”  Id.  Because imprudence “is 
plausible, the Rules of Civil Procedure entitle” the 
plaintiffs “to pursue [their imprudence] claim . . . to 
the next stage.”  Id. (quoting Fabian v. Fulmer Hel-
mets, Inc., 628 F.3d 278, 281 (6th Cir. 2010)). 

Likewise, in Davis v. Washington University in St. 
Louis, ERISA plan fiduciaries offered more expensive 
retail shares for some funds, “even though minimum 
investment requirements are ‘routinely waived’ for in-
dividual investors in large retirement-savings plans.”  
960 F.3d at 483.  The Eighth Circuit permitted plain-
tiffs’ claim of imprudence to move forward, explaining 
that: 

The complaint alleges that the marketplace 
for retirement plans is competitive, and with 
$3.8 billion invested, WashU’s “pool of assets” 
is large.  From these facts, two inferences of 
mismanagement are plausible from WashU’s 
failure to offer more institutional shares.  The 
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first is that it failed to gain access to them be-
cause, as the complaint alleges, it did not ne-
gotiate aggressively enough with Vanguard.  
The second is that it was asleep at the wheel: 
it failed to pay close enough attention to avail-
able lower-cost alternatives.  Either way, a 
“failure of effort [or] competence” is enough to 
state a claim for breach of the duty of pru-
dence. 

Id. (quoting Braden, 588 F.3d at 596). 

“Wasting beneficiaries’ money is imprudent.”  Tib-
ble v. Edison Int’l, 843 F.3d 1187, 1198 (9th Cir. 2016) 
(en banc) (hereinafter Tibble II  ) (citation omitted).  “It 
is beyond dispute that the higher the fees charged to 
a beneficiary, the more the beneficiary’s investment 
shrinks.”  Id.; see also R. 20 (Am. Compl. ¶ 43) (Page 
ID #548) (detailing the effect of fees on a beneficiary’s 
investments).  Pursuant to trust law, “a trustee can-
not ignore the power the trust wields to obtain favor-
able investment products, particularly when those 
products are substantially identical—other than their 
lower cost—to products the trustee has already se-
lected.”  Tibble II, 843 F.3d at 1198. 

Like the participants in Forman and Davis, John-
son plausibly alleges that plan fiduciaries breached 
their duty of prudence by selecting a share class with 
a higher fee when reasonable effort would have un-
locked a class with a lower fee.  See Forman, 40 F.4th 
at 450–51; Davis, 960 F.3d at 483.  Johnson alleges 
that “[t]he marketplace for retirement plan invest-
ment options, including target date funds, is estab-
lished and competitive.”  R. 20 (Am. Compl. ¶ 2) (Page 
ID #535).  With “over $4.3 billion in net assets and 
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over 32,000 participants with account balances, . . . 
the Plan is among the largest 0.03% of all defined con-
tribution plans in the United States.”  Id. ¶ 14–15 
(Page ID #538).  Moreover, given the large asset size 
of the Plan, it “had tremendous bargaining power to 
obtain share classes with far lower costs,” and 
“[l]ower-cost share classes of the Plan’s investments 
were readily available.”  Id. ¶ 102 (Page ID #572).  
Johnson made factual allegations making it plausible 
that, to the extent that the Plan’s assets did not meet 
“advertised minimum investment thresholds for the 
lowest-cost institutional shares, the investment pro-
vider would have waived those requirements based on 
the Plan’s size, if the Defendants had requested such 
a waiver.”8 Id.; see also id. ¶ 103 (Page ID #573) 
(“Fund providers explicitly acknowledge the ability of 
plan fiduciaries to negotiate for lower-cost shares.”); 
id. ¶ 15 (Page ID #538–39) (“The Plan’s massive size 
gives it enormous bargaining power to command out-
standing investment products with . . . very low 
fees.”). 

These allegations closely mirror those in Davis.  
960 F.3d at 483.  Moreover, they “permit the reasona-
ble inference that [Parker-Hannifin] failed to exploit 
the advantages of being a large retirement plan that 
could use scale” to get lower-cost shares for its partic-
ipants.  Forman, 40 F.4th at 450.  Perhaps, once more 

8  The dissent analogizes this allegation about investment pro-
viders’ willingness to waive investment thresholds to a “mere[ ] 
legal conclusion[ ]” that is “conclusory and not entitled to be as-
sumed true.”  Dissenting Op. at 43 (citations omitted).  But this 
is a straightforward factual allegation about industry practice 
which the jury will be entitled to credit or discredit, but which 
we must accept as true at this stage. 
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facts are developed, Parker-Hannifin will be able to 
demonstrate that lower-cost shares were not readily 
available.  At this stage, however, Johnson has suffi-
ciently pleaded facts to make out a plausible claim 
that Parker-Hannifin either failed to “negotiate ag-
gressively enough” or “failed to pay close enough at-
tention to available lower-cost alternatives,” and, 
“[e]ither way, a ‘failure of effort [or] competence’ is 
enough to state a claim for breach of the duty of pru-
dence.”  Davis, 960 F.3d at 483 (second alteration in 
original) (quoting Braden, 588 F.3d at 596).  “In the 
absence of discovery or some other explanation that 
would make an inference of imprudence implausible, 
we cannot dismiss the case.”  Forman, 40 F.4th at 453. 

Taken together, Johnson’s factual allegations sup-
port the reasonable inference that it would be impru-
dent if Parker-Hannifin’s administrative process 
failed to negotiate access to lower-fee share classes.  
Once discovery is exchanged and evidence presented, 
a jury could conceivably credit evidence that invest-
ment providers do not routinely waive minimum in-
vestment thresholds for large plans, that Parker-Han-
nifin did in fact ask for such lower-fee shares, or that 
it did not make such a request because it had good 
reasons for believing the answer would be no.  But this 
possibility does not suffice to create, as the dissent 
suggests, an “obvious alternative explanation” that 
“Parker-Hannifin negotiated for the best fees that its 
investments permitted.”  Dissenting Op. at 46 (quot-
ing Iqbal, 556 U.S. at 682) (emphasis added).  Because 
Johnson alleges facts to support a reasonable contrary 
inference, the dissent posits a merely possible alterna-
tive explanation which is insufficient to require dis-
missal at this early stage.  Braden, 588 F.3d at 596 
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(“Rule 8 does not require a plaintiff to plead facts tend-
ing to rebut all possible lawful explanations for a de-
fendant’s conduct.”). 

The dissent would apply an inappropriately exact-
ing standard, requiring that Johnson “plausibly estab-
lish” that Parker-Hannifin imprudently failed to ob-
tain lower fees.  See Dissenting Op. at 41 (emphasis 
added).  But Johnson need only plausibly allege facts 
supporting such an inference and need not establish
anything at this stage.  And the dissent posits that 
Johnson should have pleaded, among other things, the 
specific share classes in which the Plan invested as 
well as what other share classes were available, the 
minimum investment thresholds for the less expen-
sive share classes, the Plan’s precise investments rel-
ative to those thresholds, whether the investment pro-
viders granted waivers to other plans and why they 
did so.  Id. at 43–44.  We hold that this is evidence for 
the jury to consider and that Johnson need not plead 
it to clear Rule 8(a)’s bar.  See Braden, 588 F.3d at 596. 

E.  Failure to Monitor 

Johnson’s final claim is that Parker-Hannifin 
failed to monitor its agents who acted imprudently.  
Appellant Br. at 42.  All parties agree that the failure-
to-monitor claim is contingent on the survival of the 
other two claims.  See Johnson, 2023 WL 8374525, at 
*12; Appellant Br. at 42; Appellee Br. at 51; see also
Matney v. Barrick Gold of N. Am., 80 F.4th 1136, 
1158–59 (10th Cir. 2023) (explaining how failure to 
monitor claims “rise or fall” with imprudence claims).  
Because we reverse the district court’s dismissal of 
Counts I and II, we also reverse the district court’s 
dismissal of Count III, the failure-to-monitor claim. 
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III. CONCLUSION 

For the foregoing reasons, we REVERSE the dis-
trict court’s judgment and REMAND for further pro-
ceedings consistent with this opinion.
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DISSENT 

MURPHY, Circuit Judge, dissenting.  The Parker 
Retirement Savings Plan (or the “Plan” for short) al-
lows employees of the Parker-Hannifin Corporation to 
save for retirement.  Michael Johnson and four other 
participants in the Plan allege that its administrators 
violated the Employee Retirement Income Security 
Act (ERISA) by selecting or retaining imprudent in-
vestment options.  (Like the majority, I will refer to 
the plaintiffs as “Johnson” and the defendant admin-
istrators as “Parker-Hannifin.”)  My colleagues hold 
that Johnson’s complaint states plausible claims that 
Parker-Hannifin violated its duty of prudence under 
ERISA.  This holding weakens an “important mecha-
nism” to stop costly litigation over “meritless claims”: 
motions to dismiss complaints.  Fifth Third Bancorp 
v. Dudenhoeffer, 573 U.S. 409, 425 (2014).  I respect-
fully dissent. 

Johnson first argues that Parker-Hannifin kept a 
set of imprudent target-date funds (the “Focus 
Funds”) in the Plan.  As his support, he primarily al-
leges that the Focus Funds had worse returns than a 
target-date benchmark and top-performing target-
date funds.  Yet his complaint tells us nothing about 
the Focus Funds’ risk profiles or their mix of equity 
and bond investments.  The complaint also tells us 
nothing about the risk profiles of the benchmark and 
alternative funds. And it tells us nothing about how 
the Focus Funds fit within the Plan’s entire portfolio.  
So Johnson’s claim is analogous to suggesting that an 
administrator acted imprudently by including (safe) 
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government bonds in a balanced portfolio because the 
bonds performed worse than (risky) stocks during a 
bull market.  Courts should not allow such claims to 
proceed.  Traditionally, we and other courts would 
have dismissed Johnson’s claim for failing to show 
that the alternative options were “meaningful” com-
parators to the challenged funds.  Smith v. Com-
monSpirit Health, 37 F.4th 1160, 1167 (6th Cir. 2022) 
(citation omitted).  My colleagues break new ground 
by holding otherwise. 

Johnson next argues that Parker-Hannifin negli-
gently selected higher-fee share classes for several 
funds in the Plan.  To imply Parker-Hannifin’s negli-
gence, the complaint alleges that the Plan’s large size 
gives the company bargaining power and that it did 
not choose the cheapest share classes.  But “an obvi-
ous alternative explanation” exists for this choice: the 
Plan did not have enough money invested in the funds 
to qualify for the best rates.  Id. (quoting Bell Atlantic 
Corp. v. Twombly, 550 U.S. 544, 567 (2007)).  And 
while the complaint speculates that the fund provid-
ers would have waived any (unidentified) minimum 
investment thresholds, it should have to allege more 
facts to open the costly discovery process.  See 
Twombly, 550 U.S. at 557–58. 

I.  Challenge to the “Focus Funds” 

The complaint first alleges that Parker-Hannifin 
imprudently kept a set of target-date funds in the 
Plan for several years.  But its allegations fail to as-
sert a plausible ERISA violation. 
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A.  Background ERISA Law 

ERISA regulates “employee benefit plans.”  29 
U.S.C. §§ 1002(3), 1003(a), 1101(a).  Among other 
things, it covers the defined-contribution plans em-
ployers create to help employees save for retirement 
(many of which are better known as “401(k) plans”).  
See CommonSpirit, 37 F.4th at 1162.  In passing 
ERISA, Congress sought to achieve competing goals.  
It wanted both to encourage employers to create these 
plans (by adopting uniform standards that avoid large 
costs) and to ensure that employees receive promised 
benefits (by imposing duties on plan administrators 
and creating remedies for their breach).  See 
Conkright v. Frommert, 559 U.S. 506, 516–17 (2010); 
Cent. States, Se. & Sw. Areas Pension Fund v. Cent. 
Transp., Inc., 472 U.S. 559, 569–70 (1985).  As part of 
this balancing act, Congress required administrators 
to meet standards of loyalty and care like the stand-
ards that the common law of trusts has long imposed 
on trustees.  See Cent. States, 472 U.S. at 570; Restate-
ment (Second) of Trusts §§ 170, 174 (Am. L. Inst. 
1959). 

This case concerns ERISA’s duty of “care” (also 
called its duty of “prudence”).  When managing a plan, 
fiduciaries must “discharge [their] duties” “with the 
care, skill, prudence, and diligence under the circum-
stances then prevailing that a prudent man acting in 
a like capacity and familiar with such matters would 
use in the conduct of an enterprise of a like character 
and with like aims[.]”  29 U.S.C. § 1104(a)(1)(B).  Con-
gress wrote this language (requiring administrators 
to exercise “care, skill, prudence, and diligence”) at 
perhaps the highest level of generality.  And other 
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than adopting a few concrete guideposts (such as the 
need to diversify plan assets, see id. § 1104(a)(1)(C)), 
ERISA does not offer more specific instructions about 
the conduct that administrators must undertake to 
stay within the law’s general lanes of prudence. 

Does this omission create a boundless test to de-
cide whether an administrator breached the duty of 
prudence?  Not at all.  As a general matter, the Su-
preme Court has recognized that ERISA teems with 
language from the common law of trusts.  See Cent. 
States, 472 U.S. at 570.  So it has looked to trust law 
to interpret the Act.  See id.  As a specific matter, the 
Court has invoked this common-law analogy when ap-
plying ERISA’s duty of prudence to investment deci-
sions.  See Hughes v. Nw. Univ., 595 U.S. 170, 175 
(2022); Tibble v. Edison Int’l, 575 U.S. 523, 528–29 
(2015).  In Tibble, the Court read the common law as 
compelling trustees to “exercise prudence” when 
choosing investments. 575 U.S. at 529.  And it added 
that the common law required trustees to monitor
trust investments and remove those that later become 
imprudent.  Id. Tibble thus read ERISA as imposing 
both duties on administrators.  See id.  Ultimately, 
though, it chose to “express no view on the scope” of 
these investing and monitoring duties.  Id. at 531. 

B.  Johnson’s Allegations 

Johnson’s allegations about the “target-date 
funds” implicate the questions that Tibble left open.  
Companies often include a “suite” of the same target-
date funds in their 401(k) plans.  Compl., R.20, 
PageID 549.  An employee may choose the specific 
fund that “corresponds to the year” that the employee 
hopes to retire.  Id.  As the employee approaches this 
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retirement date, the fund adjusts its investments by 
swapping out aggressive equities for conservative 
non-equities.  Id. 

In February 2014, Parker-Hannifin replaced its 
existing set of target-date funds with a new set: the 
“Focus Funds” that Northern Trust created in 2009.  
Id., PageID 555, 565.  The Focus Funds follow a “pas-
sive strateg[y]” by buying Northern Trust “index 
funds,” which, in turn, invest in “various” assets.  Id., 
PageID 555–56, 563.  Johnson’s complaint does not 
identify the specific holdings in the Focus Funds or 
the funds’ relative mixes of equities and bonds.  The 
complaint also does not allege that Parker-Hannifin 
acted imprudently when selecting the Focus Funds.  
Rather, it alleges that Parker-Hannifin imprudently 
retained the funds from “the end of January 2015” un-
til “September 30, 2019” when it removed them.  Id., 
PageID 568–69, 582. 

What allegations support this claim that Parker-
Hannifin should have removed the Focus Funds?  The 
complaint relies primarily on their performance.  Yet 
it alleges no facts telling us how the funds performed 
in absolute terms.  Did they gain 5% each year?  Lose 
1%?  We do not know.  The complaint instead alleges 
facts about how the funds performed relative to other 
things: a target-date benchmark and three other tar-
get-date funds.  Id., PageID 557–63, 566–69.  In 2011 
and 2012, some of the Focus Funds overperformed the 
S&P target-date benchmark while others underper-
formed it.  Id., PageID 558.  But the funds all began 
to underperform this benchmark in 2013 by as much 
as 7%.  Id., PageID 559.  From 2010 to 2013, they also 
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underperformed three target-date funds that the com-
plaint calls some of the “top performers”: those man-
aged by T. Rowe Price, Vanguard, and TIAA-CREF.  
Id., PageID 560–64.  This underperformance contin-
ued after Parker-Hannifin added the Focus Funds to 
the Plan.  Between 2014 and 2017, each of the Focus 
Funds performed anywhere from 4% to 17% below the 
three top performers.  Id., PageID 567–69. 

Apart from a comparison to alternatives, the com-
plaint raises two other allegations.  It alleges that 
Northern Trust created the Focus Funds in “mid to 
late 2009” and that the funds had “no live perfor-
mance history” before then.  Id., PageID 555–56.  At 
that time, Northern Trust marketed the funds using 
a “hypothetical performance” model showing how they 
would have performed in the past.  Id., PageID 556.  
The complaint alleges that professionals do not typi-
cally rely on this back-tested data because “it can be 
easily manipulated[.]”  Id., PageID 557. 

“[I]n 2013,” moreover, Northern Trust “changed 5 
out of the 10 index funds” in which the Focus Funds 
invested.  Id., PageID 563.  The complaint alleges that 
an ordinary investor would have considered this “sig-
nificant” turnover before investing in the funds.  Id., 
PageID 563–64.  The complaint adds that “[t]he aver-
age turnover for all of the funds in the Focus Fund 
series was 90 percent,” which it describes as “astound-
ingly high” even for actively managed funds.  Id., 
PageID 564.  By comparison, all target-date funds had 
an average turnover of 23.5% in 2010.  Id. 

I will address each of these three allegations in 
turn, starting with Johnson’s primary claim. 
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C.  Do the Allegations of Relative Underperformance 
Support an Imprudence Claim? 

The complaint relies on the Focus Funds’ relative 
underperformance to suggest that Parker-Hannifin 
violated ERISA’s duty of prudence by keeping them in 
the Plan.  To evaluate this theory, we should distin-
guish a substantive question of ERISA law from a pro-
cedural question of pleading law.  As a matter of sub-
stance: When can one security’s underperformance as 
compared to another security help show a violation of 
ERISA’s duty of prudence?  My answer: This fact—
without more—is irrelevant.  So that leads to the pro-
cedural question: Can this relative underperformance 
nevertheless help allege a breach of the duty of pru-
dence at the pleading stage?  My answer: Likely not—
but at least not without showing that the other secu-
rity represents a “meaningful benchmark.” 

1.   When can one security’s underperformance as 
compared to another security help show a vio-
lation of ERISA’s duty of prudence? 

This question (like all statutory questions) begins 
with ERISA’s text.  Recall that it compels administra-
tors to monitor investments “with the care, skill, pru-
dence, and diligence under the circumstances then 
prevailing that a prudent man acting in a like capac-
ity and familiar with such matters would use in the 
conduct of an enterprise of a like character and with 
like aims[.]”  29 U.S.C. § 1104(a)(1)(B).  And recall 
that the Supreme Court has told us to interpret this 
text using the common law of trusts.  See Tibble, 575 
U.S. at 528–29.  But the Court has been less than clear 
on the relevant time for identifying the common-law 
rules.  Tibble cited common-law authorities from as 
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far back as the 1800s to as recent as 2009.  See id.  Yet 
one might think we should focus on the common law 
as it existed in 1974 when Congress passed ERISA.  
Cf. Pasquantino v. United States, 544 U.S. 349, 360–
61 (2005).  That said, ERISA also directs fiduciaries to 
use the “then prevailing” “care, skill, prudence, and 
diligence” in their decisionmaking.  29 U.S.C. 
§ 1104(a)(1)(B) (emphasis added).  Perhaps this text 
could be read to change the nature of the legal rules 
as the common law develops.  Cf. Jam v. Int’l Fin. 
Corp., 586 U.S. 199, 209–11 (2019).  Or maybe the text 
tells us to keep the rules “fixed” but to apply them to 
changed facts.  Kimball v. Whitney, 123 N.E. 665, 666 
(Mass. 1919).  For example, even if prudent managers 
avoided stocks at one time, those managers commonly 
include them in a balanced portfolio today.  See Trus-
tee’s Duties Regarding Investments, 4 Real Prop. Prob. 
& Tr. J. 604, 613 (1969); Restatement (Second) of 
Trusts § 227 cmt. m.  Either way, I am not sure this 
difference matters in this case. 

What does the common law say about prudent in-
vestments?  Historically, different States followed dif-
ferent rules.  See Gilbert Thomas Stephenson, Estates 
and Trusts 247 (3d ed. 1960).  Some identified the spe-
cific investments that trustees could (and could not) 
make; others followed a general “prudent” investor 
rule first established in Harvard College v. Amory, 26 
Mass. 446, 460–61 (1830).  See Stephenson, supra, at 
247–50; Mayo Adams Shattuck, The Development of 
the Prudent Man Rule for Fiduciary Investment in the 
United States in the Twentieth Century, 12 Ohio St. 
L.J. 491, 499–504 (1951).  ERISA unambiguously 
adopted the latter approach—consistent with the 
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clear “trend” in 1974.  3 Austin Wakeman Scott & Wil-
liam Franklin Fratcher, The Law of Trusts § 227.5, at 
442 (4th ed. 1988); see also John H. Langbein & Rich-
ard A. Posner, Market Funds and Trust-Investment 
Law, 1976 Am. Bar Found. Res. J. 1, 3–6. 

Under this prudent-investor rule, I have not found 
authorities suggesting that an investment might be 
“imprudent” simply because it has a lower rate of re-
turn than some other option. For three reasons, I 
would hold that these relative rates of return by them-
selves tell us nothing useful about an administrator’s 
prudence either in buying a security or in keeping it. 

Reason One: The common law’s duty of prudence 
imposes “standards of conduct” on trustees, not stand-
ards “of performance” on investments.  Amy Morris 
Hess et al., Bogert’s The Law of Trusts and Trustees
§ 612, Westlaw (database updated July 2024) (empha-
sis added); see In re Morgan Guar. Tr. Co. of N.Y., 396 
N.Y.S.2d 781, 784–85 (N.Y. Surrogate’s Ct. 1977); In 
re Comstock’s Will, 17 N.W.2d 656, 661 (Minn. 1945).  
Trustees must act with “care,” “skill,” and “caution” 
when making investment decisions.  See 3 Scott, su-
pra, §§ 227.1–227.3, at 435–39.  The duty of care re-
quires them to investigate a security’s “safety” and 
“probable income” using sources on which prudent in-
vestors typically rely.  Restatement (Second) of Trusts 
§ 227 cmt. b.  And the duty of skill requires them to 
analyze the data with at least the expertise of an or-
dinary prudent investor.  Id. § 227 cmt. c.  So when 
deciding whether a trustee has breached the duty of 
prudence by buying securities, courts evaluate the 
“extent of the investigation made by the trustee before 
investing” in them.  George G. Bogert & George T. 
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Bogert, Handbook of the Law of Trusts § 106, at 388 
(5th ed. 1973).  And when deciding whether a trustee 
has breached the duty of prudence by keeping securi-
ties, courts ask whether the trustees made an ade-
quate “inspection” to ensure that they remained pru-
dent.  Id. § 107, at 393; see Restatement (Second) of 
Trusts § 231 cmt. b; 3 Scott, supra, § 231, at 536–37. 
If trustees investigate and monitor their investments, 
though, courts do not hold them liable just because the 
securities “fall in value.” 3 Scott, supra, § 231, at 538–
39. 

Given this common-law backdrop, courts have 
read ERISA to impose “largely a process-based” duty 
of prudence requiring administrators to adequately 
investigate before deciding whether to buy or keep a 
security.  CommonSpirit, 37 F.4th at 1164; see Pizarro 
v. Home Depot, Inc., 111 F.4th 1165, 1173 (11th Cir. 
2024); Matousek v. MidAmerican Energy Co., 51 F.4th 
274, 278 (8th Cir. 2022); Pension Ben. Guar. Corp. ex 
rel. St. Vincent Catholic Med. Ctrs. Ret. Plan v. Mor-
gan Stanley Inv. Mgmt. Inc., 712 F.3d 705, 716 (2d Cir. 
2013); Donovan v. Cunningham, 716 F.2d 1455, 1467 
(5th Cir. 1983); 29 C.F.R. § 2550.404a-1(b)(1)(i).  And 
courts judge an administrator’s conduct based only on 
the facts that existed at the time of a decision—not on 
facts that occur later.  See CommonSpirit, 37 F.4th at 
1164; Renfro v. Unisys Corp., 671 F.3d 314, 322 (3d 
Cir. 2011).  So they will not impose liability just be-
cause an investment has poor “results.”  Matousek, 51 
F.4th at 278; Pizarro, 111 F.4th at 1173; see Morgan 
Stanley, 712 F.3d at 721. 
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This focus on “process” poses a problem for John-
son.  The complaint alleges that Parker-Hannifin vio-
lated its duty of prudence by keeping the Focus Funds 
because of the funds’ “significant and persistent un-
derperformance” as compared to three top-performing 
target-date funds from 2013 to 2017 (and the S&P tar-
get-date benchmark from 2013 to 2014).  Compl., R.20, 
PageID 568–69.  But the complaint alleges no facts 
about the investigation that Parker-Hannifin under-
took when deciding whether to keep the Focus Funds 
from 2015 to 2019.  Did Parker-Hannifin have “regu-
lar semi-annual or annual reviews” of the portfolio?  
Bogert, Handbook, supra, § 107, at 393.  Did Parker-
Hannifin consider the Focus Funds’ performance?  Did 
it learn of and evaluate any “change of circumstances” 
about the Focus Funds?  Restatement (Second) of 
Trusts § 231 cmt. a.  We do not know. The complaint 
says nothing about Parker-Hannifin’s “conduct” and 
instead talks mainly about the Focus Funds’ “perfor-
mance.”  Hess, Bogert’s The Law of Trusts, supra, 
§ 612.  It thus flips the common-law duty of prudence 
on its head. 

Reason Two: The common law’s duty of prudence 
does not require trustees to seek the highest return at 
all costs.  Quite the contrary.  A trustee’s investment 
choices must balance two duties: the duty to “preserve 
the trust property” and the duty “to make the trust 
property productive.”  Restatement (Second) of Trusts 
§§ 176, 181; see 3 Scott, supra, § 227, at 431.  These 
duties often conflict.  On the one hand, a trustee might 
best protect trust funds by locking them away in a 
safe.  But this zero-risk option (at least in times of no 
inflation) has zero reward: the funds would earn no 
income.  See Restatement (Second) of Trusts § 181 
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cmt. c.  On the other hand, a trustee might obtain the 
greatest return by investing the funds in a “specula-
tive” start-up with a small chance of an astronomical 
gain and a large chance of a bankruptcy filing.  Id.
§ 227 cmt. e.  But this high-reward option would ig-
nore the grave risks to the principal.  See id.  Both 
extremes are imprudent because they implement only 
one of these duties at the expense of the other. 

Trustees instead must choose investments that 
have a reasonable ratio between the “risk of loss” and 
the “opportunity for gain.”  Id.  How should trustees 
identify the optimal ratio?  The common law generally 
deemed some unusually risky investments (such as 
starting and operating the trustee’s own business) as 
imprudent.  See, e.g., id. § 227 cmt. f.  Otherwise, no 
uniform answer exists to this question because the 
right ratio rests on “subjective judgments” about the 
“appropriate degree of risk” and “all of the relevant 
trust and beneficiary circumstances.”  Restatement 
(Third) of Trusts § 90 cmts. e, k (Am. L. Inst. 2007); 
see 3 Scott, supra, § 227.12, at 475–79.  If anything, 
the traditional duty of caution required trustees to 
give “primary consideration” to ensuring the safety of 
the principal at the expense of the returns.  Restate-
ment (Second) of Trusts § 227 cmt. e.  It thus required 
trustees to obtain only “income” that was “reasonable
in amount,” not the maximum amount.  Id. (emphasis 
added); see Restatement (Third) of Trusts § 90 cmt. e 
(“reasonable” return); King v. Talbot, 40 N.Y. 76, 86 
(1869) (“just” return).  So trustees “[o]rdinarily” could 
“invest in government securities” even though these 
securities often underperform equities.  Restatement 
(Second) of Trusts § 227 cmt. f. 
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Courts interpreting ERISA’s duty of prudence 
have recognized the same risk-return conflict between 
minimizing loss and maximizing gain.  As the Su-
preme Court has noted, an administrator’s invest-
ment decisions will “implicate difficult tradeoffs,” so 
courts must respect the “range of reasonable” choices 
that administrators can make.  Hughes, 595 U.S. at 
177; see 29 C.F.R. § 2550.404a-1(b)(2)(i).  Administra-
tors “likely” can choose from “many objectively pru-
dent” investments that all have different risk-reward 
ratios.  Pizarro, 111 F.4th at 1176.  As a matter of law, 
then, administrators may choose between actively 
managed and passively managed funds without vio-
lating the duty of prudence either way.  Com-
monSpirit, 37 F.4th at 1165. 

Indeed, this notion that there is no single prudent 
investment adds another requirement for plaintiffs 
who seek to recover “losses to the plan” allegedly “re-
sulting from” breaches of the duty of prudence.  29 
U.S.C. § 1109.  Administrators must not only have 
committed a process error; that error must have 
caused a plan to invest in a substantively “improvi-
dent” security.  Kuper v. Iovenko, 66 F.3d 1447, 1460 
(6th Cir. 1995), abrogated on other grounds by Duden-
hoeffer, 573 U.S. at 425.  “[A]s then-Judge Scalia viv-
idly put it,” Pizarro, 111 F.4th at 1176, an incompe-
tent administrator who relies on “astrology” to invest 
has not caused a loss if that process led it to buy “a 
highly regarded ‘blue chip’ stock” (even if the stock 
later loses value), Fink v. Nat’l Sav. & Tr. Co., 772 
F.2d 951, 962 (D.C. Cir. 1985) (Scalia, J., concurring 
in part and dissenting in part). 
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This risk-return principle also conflicts with John-
son’s theory that the Focus Funds’ underperformance 
shows Parker-Hannifin’s imprudence.  For one thing, 
the complaint says nothing about the Focus Funds’ 
“risk and return objectives[.]”  Restatement (Third) of 
Trusts § 90(a).  Did the Focus Funds have similar 
“risk-return profiles” and so pose a similar “risk of 
loss” to the comparators?  Pizarro, 111 F.4th at 1180; 
29 C.F.R. § 2550.404a-1(b)(2)(i).  Or did the Focus 
Funds include more bond holdings to reduce the risk 
of loss in a bear market?  The complaint’s naked re-
turn allegations (without any risk allegations) do 
nothing to show whether the Focus Funds fell outside 
the “range of reasonable” options.  Hughes, 595 U.S. 
at 177.  For another thing, Johnson alleges no facts 
about how the Focus Funds performed in absolute
terms.  For all we know, they generated an average 
return of 9% a year (compared to, say, a 10% return 
for the top performers).  I doubt many would call this 
“return” “[un]reasonable,” Restatement (Third) of 
Trusts § 90 cmt. e, or treat the funds as “objectively 
[im]prudent” as a result, Renfro, 671 F.3d at 322.  Ad-
ministrators do not breach the duty of prudence just 
because they do not pick the “best performing fund.”  
Meiners v. Wells Fargo & Co., 898 F.3d 820, 823 (8th 
Cir. 2018). 

Reason Three: The common law’s duty of prudence 
requires trustees to diversify trust property across a 
range of investments to reduce the harm that loss 
from one security can cause.  See Restatement (Sec-
ond) of Trusts § 228; 3 Scott, supra, § 228, at 501.  
Trustees thus must choose “each investment not as an 
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isolated transaction but in its relation to the whole of 
the trust estate.”  3 Scott, supra, § 227.12, at 477; see
Restatement (Third) of Trusts § 90(a).  To evaluate the 
propriety of a single investment, then, courts consider 
how it fits in with “the portfolio as a whole[.]”  3 Scott, 
supra, § 227, at 435.  Something that looks excessively 
risky alone might look reasonable when held together 
with conservative investments.  See Langbein, supra, 
1976 Am. Bar Found. Res. J. at 26; Bevis Longstreth, 
Modern Investment Management and the Prudent 
Man Rule 156–57 (1986).  But courts should not take 
this principle too far.  Trustees cannot avoid liability 
for imprudent investments by setting off losses from 
those investments against gains from prudent ones.  
Restatement (Second) of Trusts § 213 & cmt. b; 
3 Scott, supra, § 231.1, at 301–04. 

ERISA’s duty of prudence adheres to this frame-
work too.  Indeed, Congress itself adopted the diversi-
fication requirement.  ERISA generally instructs ad-
ministrators to “diversify[ ] the investments of the 
plan so as to minimize the risk of large losses[.]”  29 
U.S.C. § 1104(a)(1)(C).  Courts thus must evaluate the 
prudence of an investment against “the portfolio as a 
whole.”  Morgan Stanley, 712 F.3d at 716–17.  A pru-
dent administrator, for example, would not hastily 
discard the riskier parts of a “well-constructed portfo-
lio” simply because of “disappointing short-term 
losses” during a downturn.  CommonSpirit, 37 F.4th 
at 1166.  Just like common-law courts, though, the Su-
preme Court in Hughes added that administrators 
may not insulate themselves from imprudent invest-
ments solely by including prudent choices in a plan.  
See 595 U.S. at 176. 
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Yet again, Johnson’s theory ignores this principle.  
The complaint tries to make out an imprudence claim 
using a one-to-one comparison between the Focus 
Funds and other target-date funds without consider-
ing the Plan’s other investments.  In fact, the com-
plaint does not discuss the nature of those other op-
tions at all.  Compare Compl., R.20, PageID 555–75, 
with Plan, R.47-2, PageID 1276–80.  It thus asks us to 
evaluate the prudence of the Focus Funds “in isola-
tion” rather than as part of the Plan’s entire “portfo-
lio” of options.  Morgan Stanley, 712 F.3d at 716–17. 

In sum, the Focus Funds’ relative underperfor-
mance—without more—would not help Johnson prove 
at trial that Parker-Hannifin violated its duty of pru-
dence by retaining the funds. 

2.   Can an investment’s relative underperfor-
mance nevertheless help allege a plausible 
breach of the duty of prudence? 

But this case remains at the pleading stage.  So 
we must also ask whether the Focus Funds’ relative 
underperformance can at least help allege an impru-
dence claim to allow Johnson to seek discovery.  That 
distinct question starts with the pleading rules in the 
ERISA context.  As I have explained, ERISA serves 
competing goals.  The duty of prudence serves one of 
them: protecting beneficiaries.  See Cent. States, 472 
U.S. at 569–70.  But we must also account for Con-
gress’s desire to encourage the formation of these 
plans.  See Conkright, 559 U.S. at 517.  And courts 
would undercut that goal if they oversaw ERISA cases 
in a way that generated high “litigation expenses” 
even for meritless claims.  Id. (citation omitted).  As 
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an “important mechanism” to implement this compet-
ing goal, the Supreme Court has told us to weed out 
frivolous claims by giving “careful, context-sensitive 
scrutiny” to a complaint.  Dudenhoeffer, 573 U.S. at 
425. 

In this ERISA context, therefore, the Court has 
carefully applied its “plausibility” test for evaluating 
complaints.  See id. at 425–30.  Under that test, courts 
must ignore “legal conclusions” or “[t]hreadbare recit-
als of the elements of a cause of action”—such as a ge-
neric claim that an administrator imprudently re-
tained an investment.  Ashcroft v. Iqbal, 556 U.S. 662, 
678 (2009).  They then must ask whether the remain-
ing well-pleaded facts “plausibly give rise to an enti-
tlement to relief.”  Id. at 679.  And the complaint will 
not meet this test if the facts suggest, at most, a “mere 
possibility of misconduct[.]”  Id. 

When evaluating an ERISA complaint against 
these standards, courts must remember that the duty 
of prudence turns on an administrator’s “conduct” (not 
on a security’s “performance”).  Hess, Bogert’s The 
Law of Trusts, supra, § 612; see CommonSpirit, 37 
F.4th at 1164.  Yet plaintiffs typically will not know 
the conduct that administrators undertook when 
keeping securities in a plan.  See Meiners, 898 F.3d at 
822.  So complaints often will not “directly” allege that 
administrators engaged in improper acts (say, ignor-
ing the portfolio for years).  Morgan Stanley, 712 F.3d 
at 718.  Johnson’s complaint proves this point since it 
alleges no facts about Parker-Hannifin’s acts.  In-
stead, ERISA complaints typically rely on “circum-
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stantial factual allegations” to suggest that the ad-
ministrators acted imprudently.  Id.; see also Meiners, 
898 F.3d at 822. 

Can an investment’s relative underperformance 
as compared to another security create a “circumstan-
tial” case that the administrator behaved impru-
dently?  Given all that I have said, I am skeptical that 
this comparison could ever state an imprudence claim.  
To plead a process problem using circumstantial fac-
tors, one might think the test should at least require 
plaintiffs to plead facts plausibly suggesting that the 
investment itself was what then-Judge Scalia called a 
“patently unsound” investment.  Fink, 772 F.2d at 962 
(Scalia, J., concurring in part and dissenting in part); 
see Pizarro, 111 F.4th at 1176; Kuper, 66 F.3d at 1460.  
And I would think that securities with healthy re-
turns year after year could fall within the “range of 
reasonable” options even if they underperformed a 
top-performing security or a benchmark.  Hughes, 595 
U.S. at 177.  Is it really the case that all securities that 
fall below the top (which seemingly could cover most 
securities) or some average (which seemingly could 
cover half ) are substantively imprudent?  Cf. Davis v. 
Wash. Univ. of St. Louis, 960 F.3d 478, 486 (8th Cir. 
2020).  As one early source suggested, if a fund meets 
its own disclosed investment objectives, “the fact that 
[it] is outperformed by many others will have little 
bearing in a court test of prudence.”  Bruce W. Marcus, 
The Prudent Man: Making Decisions Under ERISA 77 
(1978); see Pizarro, 111 F.4th at 1180–81. 
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At the least, a complaint’s allegations that one se-
curity underperformed another are meaningless un-
less the complaint includes enough details about the 
two options to suggest that they are interchangeable 
in all material respects but their returns.  Indeed, we 
have already held that this type of comparison cannot 
act as a “building block” for an imprudence claim un-
less the comparator qualifies as a “meaningful bench-
mark” to the challenged security.  CommonSpirit, 37 
F.4th at 1167 (quoting Meiners, 898 F.3d at 822).  
Without such details, an “obvious alternative expla-
nation” exists for the underperformance: the chal-
lenged fund has a lower risk (and so a lower chance of 
a higher return).  Id. (quoting Twombly, 550 U.S. at 
567). 

This meaningful-benchmark requirement dooms 
Johnson’s reliance on the Focus Funds’ underperfor-
mance.  The complaint does not plead facts to suggest 
that any of the purported comparators qualify as 
meaningful benchmarks.  Start with the three target-
date funds that the complaint calls the “top perform-
ers”: the Vanguard Target Retirement Trust Plus 
Funds, the TIAA-CREF Lifecycle Index Funds, and 
the T. Rowe Price Retirement Funds.  Compl., R.20, 
PageID 560–63.  The complaint’s own allegations dis-
qualify the T. Rowe Price funds.  Id., PageID 562.  Alt-
hough the Focus Funds followed a passive strategy by 
investing in index funds, the complaint alleges that 
T. Rowe Price followed an unidentified “actively man-
aged” approach.  Id.  And we have held that com-
plaints cannot treat active and passive funds as com-
parable because they follow different investment 
strategies.  See CommonSpirit, 37 F.4th at 1166–67. 



52a 

More importantly, the complaint’s omissions dis-
qualify all three funds as comparators.  As noted, the 
complaint does not identify the relevant “risk profiles” 
of either the Focus Funds or the three comparator 
funds.  Id. at 1167.  We have no idea what assets the 
Focus Funds held.  So we do not know their mix of 
conservative nonequity investments (with lower risks 
and lower potential returns) and aggressive equity in-
vestments (with higher risks and higher potential re-
turns).  Nor does the complaint tell us the mix of as-
sets in any comparator.  See Matousek, 51 F.4th at 
281.  In addition, the complaint does not describe the 
other options the Plan offers to beneficiaries.  Are 
some of these options risky, which might call for a 
more conservative target-date fund?  We do not know.  
For its part, Parker-Hannifin says that we may look 
at outside-the-complaint information revealing that 
the Focus Funds had a much more conservative port-
folio made up of more non-equities.  Appellees’ Br. 30–
31.  And Parker-Hannifin says that the entire Plan 
included a risky investment option that primarily in-
vested in the company’s own individual stock.  Id. at 
8, 33.  We need not decide whether we may look at this 
information now because Johnson bore the burden of 
pleading a meaningful benchmark.  The complaint’s 
silence does not cut it. 

Turn to the other comparator: the S&P target-
date benchmark.  The complaint offers no details 
about this benchmark.  It first alleges that the Focus 
Funds “significantly underperformed industry-ac-
cepted target date benchmarks” that professionals 
use.  Compl., R.20, PageID 557.  The complaint then 
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suggests: “The S&P target date fund benchmark is 
one such benchmark.”  Id.  It goes on to compare the 
Focus Funds’ performance to this benchmark from 
2010 to 2014.  Id., PageID 557–59, 567.  Yet, as the 
district court recognized, the benchmark is not a 
“fund” that administrators can select for retirement 
plans.  See Johnson v. Parker-Hannifin Corp., 2023 
WL 8374525, at *6 (N.D. Ohio Dec. 4, 2023).  And the 
complaint includes no details about the benchmark’s 
hypothetical contents.  Another court suggested that 
it represents a hypothetical composite of target-date 
funds with different strategies and risk profiles.  Hall 
v. Cap. One Fin. Corp., 2023 WL 2333304, at *2, *7 
(E.D. Va. Mar. 1, 2023).  Given this diverse composi-
tion, Parker-Hannifin has cited outside-the-complaint 
materials calling the benchmark “all but useless” in 
helping investors evaluate a fund’s performance.  
Johnson, 2023 WL 8374525, at *6 (quoting Selecting a 
Target-Date Benchmark, Morningstar, at 1 (2017)); 
Appellees’ Br. 34–35.  But again, we need not decide 
whether we can consider these materials. Johnson 
bore the burden of pleading the details showing that 
this benchmark qualifies as a meaningful comparator. 
He should not get a ticket to discovery by saying noth-
ing on the subject.  Cf. Dudenhoeffer, 573 U.S. at 425. 

Regardless, the complaint does not even allege 
that the Focus Funds underperformed this S&P tar-
get-date benchmark in 2015 or later.  Rather, it al-
leges underperformance as against this benchmark 
only through 2014.  Compl., R.20, PageID 557–59, 
566–67.  After that date, the complaint alleges that 
the Focus Funds underperformed only the three com-
parator funds.  Id., PageID 569.  So we do not even 
know whether the Focus Funds underperformed this 
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benchmark during the time that Parker-Hannifin al-
legedly acted imprudently by keeping those Funds. 

My colleagues fail to convince me otherwise.  
First, they assert that plaintiffs do not need to plead 
a meaningful benchmark.  If they mean to suggest 
that plaintiffs need not identify such a benchmark 
when relying on an investment’s relative underperfor-
mance, they depart from our law and create a circuit 
split.  We have twice rejected complaints that have al-
leged imprudence claims using “available alterna-
tives” because the complaints did not show that the 
alternatives resembled the challenged funds.  Forman 
v. TriHealth, Inc., 40 F.4th 443, 449 (6th Cir. 2022); 
see CommonSpirit, 37 F.4th at 1167.  And other courts 
have adopted this “meaningful benchmark” test.  Ma-
tousek, 51 F.4th at 278 (citation omitted); see Matney 
v. Barrick Gold of N. Am., 80 F.4th 1136, 1148–49 
(10th Cir. 2023); Albert v. Oshkosh Corp., 47 F.4th 
570, 581–82 (7th Cir. 2022). 

That said, I agree that our pleading test does not 
require a meaningful benchmark in all cases.  Plain-
tiffs must show that an alternative investment mate-
rially resembles a challenged fund only if their com-
plaint tries to make out a case of imprudence based on 
the alternative’s superior returns.  But the complaint 
can try to make out an imprudence claim in other 
ways.  If, for example, plaintiffs assert direct allega-
tions of imprudence (say, a government investigation 
revealed that the administrators did not review their 
portfolio for years), those allegations might suffice. 

Second, my colleagues suggest that the S&P tar-
get-date benchmark qualifies as a “meaningful” one.  
As I have said, though, the complaint pleads no details 
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about this benchmark.  What is its risk profile?  What 
is its bond to equity ratio?  Does it follow a passive or 
active strategy?  None of these omissions matter to my 
colleagues because they suggest that Northern Trust 
designed the Focus Funds to match this benchmark.  
I cannot find this allegation.  The complaint says that 
the Focus Funds were “index funds designed to meet 
[unidentified] industry-recognized benchmarks.”  
Compl., R.20, PageID 560.  It does not say that North-
ern Trust developed the funds to match the S&P tar-
get-date benchmark in particular.  In fact, the com-
plaint does not identify any benchmark that the Focus 
Funds were designed to match or even identify their 
investments (apart from the claim that they invested 
in index funds).  Id., PageID 556.  So Johnson does not 
ask us to decide whether “apples” are better than “or-
anges,” CommonSpirit, 37 F.4th at 1166; he asks us to 
guess whether one mystery fruit is better than an-
other mystery fruit.  Such “speculative” claims do not 
entitle plaintiffs to discovery.  Twombly, 550 U.S. at 
555. 

Third, my colleagues suggest that the Eighth Cir-
cuit has allowed a plaintiff to use a similar benchmark 
to plead an investment’s imprudence.  But they 
overread the decision on which they rely: Braden v. 
Wal-Mart Stores, Inc., 588 F.3d 585 (8th Cir. 2009).  
The plaintiff there alleged that Wal-Mart, the admin-
istrator, violated its duties of loyalty and care by keep-
ing low-return funds in its plan so that Merrill Lynch, 
its trustee, could receive excessive fees.  Id. at 589–90.  
Yet the complaint made “specific comparisons” to “al-
legedly similar” “index funds” “available in the mar-
ket” that performed better and charged lower fees.  Id.
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at 590.  It also alleged that the challenged funds “un-
derperformed the market indices they were designed 
to track” and that the better alternative funds tracked 
the same indices.  Id. at 596, 598.  Unlike my col-
leagues, I would not read Braden as suggesting that 
the complaint sufficed solely because the funds under-
performed these indices.  Indeed, the court itself sug-
gested that its “ultimate conclusions rest on the total-
ity of the specific allegations.”  Id. at 596 n.7.  And 
unlike the plaintiff in Braden, Johnson identifies no 
funds comparable to the Focus Funds.  Besides, as I 
have said, Johnson’s complaint also does not allege 
that the Focus Funds were designed to track the S&P 
target-date benchmark. 

Confirming my reading, the Eighth Circuit has 
since rejected efforts to rely on an industry bench-
mark like the S&P target-date benchmark as a com-
parator.  See Matousek, 51 F.4th at 281–82.  In Ma-
tousek, the plaintiffs argued that the challenged funds 
performed worse (and had higher fees) than the aver-
ages in their relevant peer groups.  See id.  But the 
court rejected the use of these peer-group averages be-
cause of the lack of information about both the chal-
lenged funds and “the funds in each peer group.”  Id.
at 281.  This concern matches my own.  We have little 
information about the Focus Funds’ objectives and 
risk profiles or about the S&P target-date benchmark.  
If anything, then, my colleagues’ reliance on this 
benchmark conflicts with Matousek. 

In sum, the complaint’s performance allegations 
are irrelevant.  I would ignore them when deciding 
whether the complaint plausibly suggests that Par-
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ker-Hannifin violated its duty of prudence by retain-
ing the Focus Funds in the portfolio between 2015 and 
2019. 

D.  Do Johnson’s Other Allegations Plausibly 
Establish this Imprudence Claim? 

This conclusion leaves Johnson’s backup allega-
tions.  He claims that the Focus Funds lacked an ade-
quate performance history and had a high turnover 
rate.  Neither theory works. 

Performance History.  The complaint alleges that 
Northern Trust created the Focus Funds in “mid to 
late 2009” and that these funds lacked a “live perfor-
mance history” before then.  Compl., R.20, PageID 
556.  So when “promoting these new funds in 2009 and 
2010,” Northern Trust allegedly used “back-tested” 
data that rested on an unreliable model about how the 
Focus Funds would have performed in prior years if 
they had existed.  Id. 

To their credit, my colleagues recognize the prob-
lems with this allegation.  As for the first problem, 
Parker-Hannifin did not select the Focus Funds until 
February 2014.  By then, the funds had existed for 
years. Johnson cites no authorities from the common 
law of trusts or ERISA that would treat this years-
long performance period as inadequate.  Cf. Johnson, 
2023 WL 8374525, at *9.  In fact, the complaint itself 
does not treat the period as inadequate.  It also alleges 
that one of the “top performers” (TIAA-CREF’s target-
date fund) had “over 5 years of performance history as 
of 2015,” giving it a similar creation date in 2009.  
Compl., R.20, PageID 561; Appellees’ Br. 39–40.  If 
this performance history was long enough for Parker-
Hannifin to invest in the TIAA-CREF funds, how 
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could it be too short for Parker-Hannifin to invest in 
the Focus Funds? 

As for the second problem, the complaint does not 
challenge Parker-Hannifin’s selection of the Focus 
Funds in February 2014.  It challenges Parker-Han-
nifin’s retention of the funds in January 2015.  Compl., 
R.20, PageID 568–69, 582.  Johnson likely limited the 
suit in this way to avoid ERISA’s six-year statute of 
repose.  See 29 U.S.C. § 1113(1).  But this choice 
makes the imprudence claim even further removed 
from Northern Trust’s use of back-tested data in 2009 
and 2010.  All told, the complaint has not “plausibly 
pleaded” that Parker-Hannifin relied on hypothetical 
data rather than real-world data when keeping the 
Focus Funds.  CommonSpirit, 37 F.4th at 1166.  Nor 
does it raise a “reasonable inference” that Parker-
Hannifin failed to adequately investigate before mak-
ing this retention decision.  Morgan Stanley, 712 F.3d 
at 720. 

High Turnover. The complaint next alleges that 
Northern Trust switched half of the index funds that 
the Focus Funds held in 2013.  Compl., R.20, PageID 
563.  This change led the Focus Funds to have an 
“astoundingly high” “average turnover” of “90 per-
cent[.]”  Id., PageID 564. 

These high-turnover allegations likewise fail to 
“plausibly plead” that Parker-Hannifin acted impru-
dently.  CommonSpirit, 37 F.4th at 1166.  The com-
plaint alleges that the high turnover occurred in 2013 
when Parker-Hannifin was deciding whether to select 
the Focus Funds.  But again, Johnson challenges Par-
ker-Hannifin’s decision to keep the funds in 2015.  So 
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the turnover does not qualify as a “change in circum-
stances” that could render the Focus Funds “no longer 
a proper investment.”  Restatement (Second) of Trusts 
§ 231 cmt. a.  And I fail to see how preselection infor-
mation about high turnover alone could allow a jury 
to “plausibly infer” that Parker-Hannifin did not ade-
quately monitor the funds later without any allega-
tions of continued high turnover.  CommonSpirit, 37 
F.4th at 1162; see Morgan Stanley, 712 F.3d at 721. 

To the extent that my colleagues interpret the 
complaint as alleging that the turnover continued in 
2015, that reading would be mistaken.  The com-
plaint’s only “well-pleaded factual allegations” assert 
turnover in 2013. Iqbal, 556 U.S. at 679.  In a section 
entitled “Background of the Northern Trust Focus 
Funds,” the complaint alleges that Northern Trust 
switched out five index funds in 2013 and that the 
“material changes” caused a 90% turnover.  Compl., 
R.20, PageID 555, 563–64.  In the next section entitled 
“Defendants Selected the Focus Funds for the Plan,” 
the complaint alleges that Parker-Hannifin chose the 
funds in 2013 for inclusion in 2014.  Id., PageID 564–
65.  And it describes the turnover “upheaval” as occur-
ring “during the time” of this selection.  Id., PageID 
564.  In the years after this selection, the complaint 
asserts that the Focus Funds “continued to substan-
tially underperform” the S&P benchmark or the three 
other funds.  Compl., R.20, PageID 566.  It alleges no 
specific facts about turnover during these years. 

And my colleagues do not suggest that high turn-
over in 2013 would alone suffice to plausibly plead an 
imprudence claim.  Rather, they conclude that we 
must read these turnover allegations combined with 
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the underperformance allegations.  As I have said, 
however, I find those allegations irrelevant because of 
Johnson’s failure to allege a meaningful benchmark.  
In my view, then, Johnson is left with nothing but this 
allegation of past turnover in 2013.  That allegation 
does not state a plausible claim that Parker-Hannifin 
imprudently retained the Focus Funds years later. 

II.  Challenge to Excessive Fees 

The complaint also alleges that Parker-Hannifin 
imprudently selected fund share classes that had 
higher fees than other share classes of the same funds.  
I view this issue as a closer one.  Still, the same chain 
of reasoning leads me to conclude that these allega-
tions likewise fall short. 

Start with Johnson’s allegations.  Fund providers 
often offer different classes of fund shares that have 
the same attributes (including returns) and differ only 
in the annual fees that the providers charge.  Compl., 
R.20, PageID 571–72.  Institutional investors who buy 
the largest amounts of a fund generally get the lowest-
fee shares.  Id.  According to the complaint, though, 
Parker-Hannifin invested in share classes for several 
funds that were not the least expensive.  It invested 
in Class K of the Focus Funds, which charged .07% of 
the fund assets each year in fees.  Id., PageID 573.  
But Class J charged only .02% in fees.  Id.  The com-
plaint also suggests that Parker-Hannifin picked 
share classes of three Vanguard funds (the Vanguard 
Total Bond Market Index, the Vanguard Extended 
Market Index, and the Vanguard Total International 
Stock Index) that came with higher fees (.05%, .07%, 
and .10%, respectively) than the fees charged for the 
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least expensive classes (.04%, .05%, and .07%, respec-
tively).  Id., PageID 574.  Because the massive Plan 
had over $4 billion in assets, the complaint asserts, 
Parker-Hannifin had “tremendous bargaining power” 
to obtain the lowest-fee share classes from Northern 
Trust and Vanguard.  Id., PageID 538, 572.  The com-
plaint adds that “[t]o the extent” Northern Trust or 
Vanguard required certain “minimum investment 
thresholds” to obtain these lower-fee shares, the pro-
viders would have “waived” those thresholds for Par-
ker-Hannifin due to the Plan’s size.  Id., PageID 572–
73. 

Do these allegations plausibly establish that Par-
ker-Hannifin failed to act with the required “care, 
skill, prudence, and diligence”?  29 U.S.C. 
§ 1104(a)(1)(B).  I will again begin with the common 
law of trusts, given the Supreme Court’s instructions.  
See Tibble, 575 U.S. at 528–29.  The common law al-
lows trustees to “incur expenses which are necessary 
or appropriate to carry out the purposes of the trust,” 
but trustees must ensure that the expenses are no 
“greater” “than is reasonable under the circum-
stances[.]”  Restatement (Second) of Trusts § 188 & 
cmt. f; see also 3 Scott, supra, § 188, at 52.  That is, 
trustees must be “cost-conscious” when using trust as-
sets to pay expenses for administering the trust.  Re-
statement (Third) of Trusts § 88 cmt. a. 

Courts have extended this logic to ERISA.  See 
Forman, 40 F.4th at 450; see also Mator v. Wesco Dis-
trib., Inc., 102 F.4th 172, 190–91 (3d Cir. 2024); 
Hughes v. Nw. Univ., 63 F.4th 615, 627 (7th Cir. 
2023); Sacerdote v. N.Y. Univ., 9 F.4th 95, 107–14 (2d 
Cir. 2021); Davis, 960 F.3d at 483; Tibble v. Edison 
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Int’l, 843 F.3d 1187, 1198 (9th Cir. 2016).  So, for ex-
ample, administrators would incur unreasonable ex-
penses in violation of ERISA’s duty of prudence if they 
negligently selected the highest-fee “retail” share clas-
ses (which any individual investor could buy) rather 
than cheaper “institutional” classes that they could 
have chosen given the plan’s size.  See Forman, 40 
F.4th at 446–47, 450.  At the same time, the common-
law duty that ERISA incorporates requires adminis-
trators to act reasonably—not superbly.  See Restate-
ment (Third) of Trusts § 88.  Administrators thus do 
not violate this duty just because they fail to obtain 
the “cheapest” fees that only savvy business lawyers 
could have achieved through vigorous negotiations.  
Braden, 588 F.3d at 596 n.7 (citation omitted); see Al-
bert, 47 F.4th at 581. 

So what does it take to plead that an administra-
tor negligently incurred the excessive costs that will 
assert a plausible violation of the duty of prudence?  
We addressed this pleading question in Forman.  
There, we held that participants in TriHealth’s retire-
ment plan plausibly alleged that TriHealth had im-
prudently selected “pricier retail shares” rather than 
cheaper “institutional shares” for seventeen mutual 
funds in its plan.  40 F.4th at 450.  Among other alle-
gations, the complaint explained that the plan had al-
most $500 million in assets and that the seventeen 
mutual-fund providers had offered cheaper share clas-
ses to several other retirement-plan clients.  Id. at 
450, 453.  The complaint also asserted that TriHealth 
qualified for the institutional shares.  Id. at 453.  To 
be sure, we reasoned that TriHealth might later jus-
tify its retail-share choice on the ground that it could 
not “qualify for the less expensive” institutional 
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shares or that it had agreed to a “revenue-sharing ar-
rangement” that made the retail shares cheaper.  Id.
at 450.  But we saved these theories for discovery be-
cause the participants had plausibly pleaded Tri-
Health’s “mismanagement.”  Id.; see Davis, 960 F.3d 
at 483.  At the same time, Forman clarified that this 
“context-sensitive” “inquiry” depends on each com-
plaint’s factual allegations.  40 F.4th at 453 (quoting 
Dudenhoeffer, 573 U.S. at 425).  So we clarified that 
ERISA plaintiffs cannot obtain a “universal golden 
ticket” to discovery merely by alleging that a large 
plan’s administrators did not obtain all potential “vol-
ume-based discounts” for the plan that a fund pro-
vider offered.  Id. 

In my view, Johnson asks us to award him such a 
“golden ticket” here.  Id.  The complaint alleges that 
Parker-Hannifin operates a massive Plan with over 
$4 billion in assets and thus has “tremendous bargain-
ing power” to seek out good share classes from fund 
providers.  Compl., R.20, PageID 538, 572.  And it al-
leges that Parker-Hannifin did not receive the cheap-
est possible fees for the Focus Funds and for three 
Vanguard funds.  Id., PageID 573–74. 

But the complaint does not allege much else.  To 
start, it makes some conclusory allegations that we 
need not accept as true.  It, for example, suggests that 
the “[l]ower-cost share classes” that Parker-Hannifin 
did not obtain “were readily available.”  Compl., R.20, 
PageID 572.  And it suggests that the (unidentified) 
“investment provider” of the funds in the Plan would 
have “waived” any “minimum investment thresholds 
for the lowest-cost institutional shares[.]”  Id.  These 
allegations strike me as just as conclusory as those the 
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Supreme Court refused to accept in Twombly and Iq-
bal.  The complaint in Twombly similarly alleged that 
telecommunications companies had agreed not to 
compete in each other’s territories.  550 U.S. at 564 & 
n.9. But the Court held that these allegations were 
“merely legal conclusions” that it disregarded.  Id. at 
564.  And the complaint in Iqbal alleged that public 
officials had adopted a policy that discriminated 
against individuals based on their race and religion.  
556 U.S. at 680–81.  But again, the Court held that 
these allegations were “conclusory and not entitled to 
be assumed true.”  Id. at 681.  The unadorned allega-
tions that the lowest-fee shares were “readily availa-
ble” or that the providers would have “waived” mini-
mum investment requirements are equally conclu-
sory. 

What “well-pleaded facts” support these conclu-
sions?  Id. at 682.  The complaint leaves out most de-
tails.  Did Parker-Hannifin (like the administrators in 
Forman) select the expensive “retail” classes?  40 
F.4th at 450.  One might plausibly think such a large 
plan was “asleep at the wheel” if it chose shares that 
even a first-time investor could have obtained by buy-
ing a share or two.  Davis, 960 F.3d at 483.  Or did 
Parker-Hannifin invest in much cheaper institutional 
classes, if not the cheapest class?  Under that sce-
nario, the inference that Parker-Hannifin negligently 
missed this cost-saving possibility looks a lot less rea-
sonable.  Apart from share classes, what minimum in-
vestment amounts did Northern Trust and Vanguard 
impose on investors to obtain the cheaper institu-
tional-share classes?  And how close were the Plan’s 
own investments to these qualifying amounts?  Did 
the Plan already “qualify” for the cheapest class or fall 
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just a small amount short?  Forman, 40 F.4th at 453.  
Or did the Plan need to invest tens of millions of dol-
lars more to become eligible for the minimums?  
Again, the first possibility would make it much more 
plausible that Parker-Hannifin committed acts of 
“mismanagement” than the second one.  Davis, 960 
F.3d at 483.  If minimum amounts existed, did Van-
guard and Northern Trust give any other retirement-
plan “clients” waivers of those minimums?  Forman, 
40 F.4th at 453.  Under what circumstances did they 
do so?  Solely because the plans were large?  Or did 
the clients have to give up something substantial in 
return?  The complaint says nothing about any of 
these facts. 

At most, the complaint asserts two specific allega-
tions to support its conclusion that the lowest-fee clas-
ses were “available” to Parker-Hannifin and that the 
fund “provider” would have “waived” any minimum 
investment amounts.  Compl., R.20, PageID 572.  It 
first cites a district court’s decision in another case for 
the proposition that mutual funds often waive the in-
vestment minimums for institutional-share classes if 
large plans seek the waivers.  See id., PageID 572–73 
(citing Tibble v. Edison Int’l, 2010 WL 2757153, at *9 
(C.D. Cal. July 8, 2010)).  This unusual factual allega-
tion—tied to the facts in another opinion—does not 
change things.  As the district court explained, Tibble
concerned waivers to avoid the highest-fee retail-
share class—not waivers to move in between institu-
tional-share classes.  See Johnson, 2023 WL 8374525, 
at *11.  And for all we know from the complaint, Par-
ker-Hannifin obtained less-expensive (if not the least-
expensive) institutional shares.  Tibble also involved 
different mutual funds—not funds issued by Northern 
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Trust or Vanguard.  Tibble, 2010 WL 2757153, at *21, 
*29–30.  It says little about Vanguard’s practices and 
even less about the Focus Funds, which were “collec-
tive investment trusts” rather than mutual funds.  
Compl., R.20, PageID 555–56. 

The complaint next cites a Vanguard document 
from the SEC’s website.  Id., PageID 573 & n.21.  This 
document says that Vanguard “reserves the right to 
establish higher or lower minimum amounts for cer-
tain investors.”  Id., PageID 573; Vanguard Plans, 
R.47-5, PageID 1367–69.  If anything, this sentence 
contradicts the complaint’s earlier conclusion that the 
cheapest share classes were “readily available” to Par-
ker-Hannifin.  The document instead suggests that 
Vanguard did impose minimum requirements to ob-
tain them.  And something is not “readily” available if 
one must negotiate to obtain it. Regardless, the docu-
ment offers no details about when Vanguard might 
waive these requirements.  It includes one waiver ex-
ample (when a plan is “expected to quickly achieve el-
igibility levels”) that does not suggest any broad 
waiver practice.  Vanguard Plans, R.47-5, PageID 
1370.  And it is not obvious why a fund provider would 
waive an income stream simply because a large plan 
has large amounts of money invested elsewhere.  In 
my mind, these two specific allegations (about a dif-
ferent case and a Vanguard document) do not “plausi-
bly” suggest that Parker-Hannifin negligently over-
looked an opportunity to obtain shares with cheaper 
fees so as to state an imprudence claim.  Twombly, 550 
U.S. at 557. 

Indeed, the complaint’s reliance on the Vanguard 
document leaves me wondering why it did not say 
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more.  According to Parker-Hannifin, Johnson had 
plenty of public information available to answer some 
of the questions that I have asked.  Appellees’ Br. 13–
15.  The same document suggests that Vanguard re-
quires $5 million in investments to get the (cheaper) 
institutional-share fees that the Plan received but 
much more—$100 million in investments—to get the 
(even cheaper) institutional-share-plus fees that 
Johnson says the Plan should have obtained.  Van-
guard Plans, R.47-5, PageID 1352–53, 1368–69.  Par-
ker-Hannifin adds that the Plan includes a fourth 
Vanguard Fund in the institutional-share-plus class 
because it has over $100 million investments.  Appel-
lees’ Br. 14 (citing Notice, R.47-2, PageID 1278).  And 
once one of the three challenged Vanguard funds 
reached that investment amount, the Plan started of-
fering this cheapest class for it too.  Id. at 15 (citing 
Notice, R.47-3, PageID 1294).  Parker-Hannifin adds 
that these public materials are fair game at this stage. 
See CommonSpirit, 37 F.4th at 1168–69; see also Tell-
abs, Inc. v. Makor Issues & Rts., Ltd., 551 U.S. 308, 
322–23 (2007); Lewis v. Governor of Ala., 944 F.3d 
1287, 1298 n.7 (11th Cir. 2019) (en banc). 

I see no need to decide whether we can consider 
the materials.  I would instead hold that the com-
plaint’s many omissions have left open an “obvious al-
ternative explanation” that would reveal no negli-
gence—Parker-Hannifin negotiated for the best fees 
that its investments permitted.  Iqbal, 556 U.S. at 682 
(quoting Twombly, 550 U.S. at 567).  In authorizing 
this claim, by contrast, my colleagues open the door to 
“speculative” ERISA suits.  Twombly, 550 U.S. at 555.  
Plan administrators in this circuit should be warned: 
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if their plans are big enough and if they have not ob-
tained the least-expensive shares, they should pre-
pare for “expensive” discovery no matter the reasons 
for selecting the share classes that they did.  Id. at 
558; see Johnson, 2023 WL 8374525, at *12.  That out-
come upends Congress’s “careful” equilibrium be-
tween protecting beneficiaries and minimizing litiga-
tion costs.  Dudenhoeffer, 573 U.S. at 424–25 (citation 
omitted). 

For these reasons, I respectfully dissent.
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APPENDIX B 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO 

EASTERN DIVISION 

Case No. 1:21-cv-00256 

MICHAEL D. JOHNSON, ET AL., PLAINTIFFS, 

v. 

PARKER-HANNIFIN, CORPORATION, ET AL., 
DEFENDANTS. 

Filed:     Dec. 4, 2023 

MEMORANDUM OPINION AND ORDER 

Before this Court is the motion to dismiss (Doc. 
No. 45) filed by Defendants Parker-Hannifin Corpora-
tion (“Parker”), Board of Directors for Parker, Human 
Resources and the Compensation Committee of the 
Board of Directors for Parker, and Parker Total Re-
wards Administration Committee.  This motion is 
fully briefed.  (Doc. Nos. 47, 51.)  For the following rea-
sons, the motion to dismiss is GRANTED, and the 
case is dismissed. 

I.  Background 

A.  ERISA and Defined-Contribution Plans

An employee’s retirement is likely bound up in a 
defined-contribution plan – with a 401(k) plan being 
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the most common investment vehicle.  Smith v. Com-
monSpirit Health, 37 F.4th 1160, 1162 (6th Cir. 2022).  
Employers who sponsor defined-contribution plans 
designate plan administrators to create a menu of in-
vestment options for plan participants.  Hughes v. Nw. 
Univ., 595 U.S. 170, 173 (2022).  Employees who par-
ticipate in a defined-contribution plan select invest-
ments from this menu, but the dollar amount in their 
retirement account depends on the success of those in-
vestments.  See Forman v. TriHealth, Inc., 40 F.4th 
443, 446 (6th Cir. 2022). 

A plan’s investment menu may include “target-
date funds”: “a single diversified investment vehicle 
. . . offered as a suite of funds typically identified by 
the [employee’s] retirement date.”  (Doc. No. 20 at 549, 
¶ 45.)  See also Target Date Funds: Evidence Points to 
Growing Popularity and Appropriate Use by 401(k) 
Plan Participants, Employee Benefit Research Insti-
tute, Employee Benefit Research Institute, at 1 (2021).  
Target-date funds are composed of a variety of under-
lying investments, including other funds, stocks, 
bonds, and cash.  See CommonSpirit, 37 F.4th at 1164.  
(See Doc. No. 20 at 550, ¶ 48.)1

Not all target-date funds are alike.  Some funds 
employ an “active” strategy, selecting investments 
that are dependent on portfolio managers “actively 
mak[ing] investment decisions and intitiat[ing the] 
buying and selling of securities in an effort to maxim-
ize return.”  Id. (quotations omitted).  Funds deploying 
“passive” strategies select investments that mirror 

1  For ease and consistency, record citations are to the elec-
tronically stamped CM/ECF document and PageID# rather than 
any internal pagination. 
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some pre-defined benchmark like the S&P 500.  Id.
Target-date funds also feature different “glidepaths”: 
the reallocation of investments based on the intended 
investor’s retirement date.  Id. at 1164.  Some employ 
a “to” glidepath, which reaches its most conservative 
asset allocation at retirement.  Others adopt a 
“through” glidepath, achieving the most conservative 
asset allocation past retirement.  Target Date Retire-
ment Funds – Tips for ERISA Plan Fiduciaries, U.S. 
Department of Labor, Employee Benefits Security Ad-
ministration, at 1 (2013). 

The employer’s selection of funds for a plan has 
significant consequences for the success of the em-
ployee’s retirement.  See CommonSpirit, 37 F.4th at 
1162.  For example, funds charge different manage-
ment fees, with active funds generally imposing 
higher fees than passive funds.  Id. at 1163.  Paying 
higher than necessary fees significantly impacts the 
long-term value of an employee’s retirement account.  
Id.

Fixed management fees imposed annually on 
the value of a fund, ranging from 10 to 100 ba-
sis points (or .1% to 1%), can erode or at least 
undercut growth.  In one year, a one percent 
management fee would reduce a 5% increase 
in a fund to 4%, and it would increase a 5% 
loss in a fund to 6%.  For example, $100,000 
invested at a 5% growth rate would generate 
$265,330 in 20 years, but with a 1% manage-
ment fee it becomes $219,112, 83% of what it 
would have been without the fees.  Over time, 
management fees, like taxes, are not trivial 
features of investment performance. 
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Id.  In light of these fees, many funds offer lower-fee 
shares to institutions with large defined-contribution 
plans.  See Forman, 40 F.4th at 450. 

The Employee Retirement Income Security Act of 
1974 (“ERISA”) establishes standards of conduct, pro-
tecting employees from employers’ mismanagement of 
retirement plans.  Forman, 40 F.4th at 447-48.  It re-
quires plan fiduciaries – those exercising discretion-
ary authority or control over a plan, administering the 
plan, or rendering investment advice – to fulfill their 
duties “with the care, skill, prudence, and diligence” 
that a professional “acting in like capacity and famil-
iar with such matters” would use.  29 U.S.C. 
§§ 1002(21)(A) and 1104(a)(1)(B).  “Derived from the 
law of trusts, the [ERISA] duty of prudence requires 
plan administrators to select initial investment op-
tions with care, to monitor plan investments, and to 
remove imprudent ones.”  Forman, 40 F.4th at 448 
(citing Tibble v. Edison Int’l, 575 U.S. 523, 528-29 
(2015)).  Plaintiffs claim Defendants violated the fidu-
ciary duty of prudence. 

B.  Plaintiffs’ Allegations

1.  The Plan

Parker is an Ohio corporation with its principal 
headquarters in Cleveland, Ohio.  (Doc. No. 20 at 540, 
¶ 21.)  Parker is the sponsor of the Parker Retirement 
Savings Plans (the “Plan”).  (Id. at 534, 540, ¶ 11, 22.)  
The Plan is a defined-contribution, individual-ac-
count, employee-pension benefit plan.  (Id. at 538, 
¶ 11.)  As of December 31, 2018, the Plan had over 
$4.3 billion in net assets and over 32,000 participants.  
(Id. at 538, ¶ 14.)  The Plan is among the largest 0.03% 
of all defined-contribution plans in the United States.  
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(Id. at 538, ¶ 15.)  Industry professionals commonly 
refer to plans of such size as “jumbo plans” or “mega 
plans.”  (Id.) 

Parker manages the Plan through various govern-
ing bodies and employees.  (See id. at 540, ¶ 22.)  De-
fendant Board of Directors (the “Board”) exercises dis-
cretionary authority and control over the Plan while 
also overseeing and monitoring the Plan’s administra-
tion.  (See id. at 541, ¶ 24.)  The Board is informed 
about the Plan by Defendant Human Resources and 
Compensation Committee of the Board (the “Compen-
sation Committee”).  (Id. at 541-42, ¶ 26.)  The Com-
pensation Committee establishes, maintains, and ap-
points the members of the Defendant Parker Total Re-
wards Administration Committee (the “Administra-
tion Committee”).  (Id. at 542, ¶ 27.)  The Administra-
tion Committee facilitates and provides oversight over 
the Plan.  (Id. at 542, ¶ 29.)  All Defendants are Plan 
fiduciaries.  (Id. at 534-35, ¶ 1.) 

Plaintiffs Michael Johnson, Matthew Collaro, 
John Berg, Mallikarjun Kandula, and Tyler Seamons 
are former Parker employees and current Plan partic-
ipants.  (Id. at 539-40, ¶¶ 16-20.)  They bring their 
claims individually and as representatives of a class 
of Plan participants and beneficiaries.  (Id. at 534, 
¶ 1.) 

2. Retention of Underperforming Funds 

Plaintiffs’ first claim centers Defendants’ selection 
and retention of target-date funds (the “Focus Funds”) 
managed by the Northern Trust Corporation (“North-
ern Trust”).  (See id. at 555, ¶ 63.) 
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The Focus Funds were collective investment 
trusts2 “comprised primarily of index or passive strat-
egies in the various asset classes utilized.”  (Id. at 555-
56, ¶ 63.)  They utilized a “through” glidepath.  (Id. at 
560, ¶ 7.) Northern Trust began offering the Focus 
Funds in 2009.  (Id. at 556, ¶ 65.)  Northern Trust 
claimed that the Focus Funds were backtested, mean-
ing Northern Trust’s qualitative models determined 
that the funds would have performed well had they 
been offered in prior years.  (Id.)  Backtested data is 
purely hypothetical and subject to manipulation.  (Id. 
at 556-57, ¶ 65.) 

In 2013, Defendants added the Focus Funds to the 
Plan.  (Id. at 564, ¶ 82.)  This decision was effective on 
February 1, 2014.  (Id. at 565, ¶ 83.)  All Plan assets 
in the Plan’s then-current target-date fund option, the 
actively managed Fidelity Freedom Funds, were 
transferred to the Focus Funds.  (Id.)  This constituted 
about $800 million in Plan assets.  (See id.)  The Focus 
Funds remained in the Plan until September 30, 2019.  
(Id. at 569, ¶ 94.) 

Plaintiffs allege that the Focus Funds showed se-
vere signs of distress before 2013.  In one year before 
Defendants added the Focus Funds to the Plan, the 
Focus Funds’ assets had a 90% turnover rate.  (Id. at 
564, ¶ 80.)  This turnover created “unusual transac-
tion costs for funds of this nature and design.”  (Id.)  
The average asset turnover for all target-date funds 

2  Target-date funds are commonly offered as mutual funds or 
collective investment trusts.  (Doc. No. 20 at 550, ¶ 48.)  Mutual 
funds and collective investment trusts similarly “invest in a va-
riety of securities to create a diversified investment portfolio.”  
(Id.) 
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was only 23.5% as of 2010.  (Id. at 564, ¶ 81.)  A 
higher-than-average turnover rate may indicate an 
investment manager’s lack of experience or an at-
tempt to mask a fund’s underperformance.  (Id. at 
553-54, ¶ 59.)  The Focus Funds also underperformed 
relative to the S&P target-date fund benchmark from 
2010-2013.3  (Id. at 557-60, ¶¶ 68-70.) 

Plaintiffs highlight three target-date funds that 
Defendants could have initially picked for the Plan or 
eventually selected to replace the Focus Funds. 

First are the Vanguard Target Retirement Trust 
Plus funds (the “Plus Funds”).  (Id. at 560, ¶ 71.)  Like 
the Focus Funds, the Plus Funds maintained a 
“through” glidepath and employed a passive invest-
ment strategy.  (Id.)  The Plus Funds outperformed 
the Focus Funds in 2013 based on three-year trailing 
returns.  (Id. at 560, ¶ 72.)  The Plus Funds also out-
performed the Focus Funds throughout the period the 
Focus Funds were in the Plan.  (Id. at 569, ¶ 94.)  “Had 
Defendants removed the Focus Funds and selected 
the [Plus Funds], Plan participants would not have 
lost $45 million of their retirement assets.”  (Id. at 
570, ¶ 97.) 

Second are the TIAA-CREF Lifecycle Index Funds 
(the “Lifecycle Funds”).  (Id. at 563, ¶ 73.)  Like the 
Focus Funds, the Lifecycle Funds were relatively new 
to the market, launching in 2010.  (Id.; see also id. at 
556, ¶ 65.)  The Lifecycle Funds were also passively 
managed funds with “through” glidepaths.  (Id. at 563, 

3  The Focus Funds continued to underperform relative to the 
S&P target-date fund benchmark throughout the period the 
funds were offered in the Plan.  (Doc. No. 20 at 566-67, ¶¶ 86-87.) 
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¶ 74.)  The Lifecycle Funds outperformed the Focus 
Funds in 2013 based on three-year trailing returns.  
(Id. at 562, ¶ 75.)  The Lifecycle Funds outperformed 
the Focus Funds throughout the period they were in 
the Plan.  (Id. at 569, ¶ 94.)  “Had Defendants re-
moved the Focus Funds and selected the [Lifecycle 
Funds], Plan participants would not have lost over 
$62 million of their retirement assets.”  (Id. at 570, 
¶ 97.) 

Third are the T. Rowe Price Retirement Funds 
(the “Price Funds”).  (Id. at 562, ¶ 76.)  Unlike the 
Plus, Lifecycle, and Focus Funds, the Price Funds 
used an active investment strategy.  (Id.)  Similar to 
the Focus Funds, the Price Funds had a “through” 
glidepath.  (Id.)  The Price Funds outperformed the 
Focus Funds in 2013 based on three-year trailing re-
turns.  (Id. at 563, ¶ 78.)  This outperformance contin-
ued during the years the Focus Funds were in the 
Plan.  (Id. at 569, ¶ 94.)  “Had Defendants removed 
the Focus Funds and selected the [Price Funds], Plan 
participants would not have lost over $73 million of 
their retirement assets.”  (Id. at 570-71, ¶ 97.) 

3. Excessive Fees 

Count Two alleges that the Plan included funds 
with excessive fees. 

The Focus Funds, like many other mutual funds 
and collective trusts, offered institutional investors 
different shares for each respective fund.  (Id. at 573-
74, ¶ 105; see also id. at 571-72, ¶ 100.)  Defendants 
invested in the Focus Funds’ K shares, which had a 
.07% fee.  (Id. at 573-74, ¶ 105.)  The Focus Funds’ 
J shares only had a .02% fee.  (Id.)  The .05% fee dif-
ference between the Focus Funds’ K and J shares was 
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the only distinction between the two shares.  (See id.; 
see also id. at 571-72, ¶ 100.)  They had an identical 
manager, were managed in the same manner, in-
vested in the same portfolio, and allocated assets in 
the same fashion.  (See id. at 571-72, ¶ 100.) 

There were other funds included in the Plan that 
offered lower-fee shares.  (Id. at 574, ¶ 106.)  The Van-
guard Total Bond Market Index, Vanguard Extended 
Market Index, and the Vanguard Total International 
Stock Index funds (collectively the “Vanguard Funds”) 
offered shares with .03-.01% lower fees than the 
shares selected by Defendants.  (Id. at 574, ¶¶ 106-
07.)  As with the Focus Funds, the shares for each 
Vanguard fund were the same except for fees.  (See id. 
at 571-72, ¶ 100.) 

Plaintiffs maintain that the decision to include 
the shares with higher fees was inconsistent with De-
fendants’ fiduciary obligations to the Plan.  Large 
plans, like the Plan here, have “tremendous bargain-
ing power to obtain share classes with far lower costs” 
– even if the amount invested by the plan is not 
enough to qualify for the lowest-fee shares.  (Id. at 
572, ¶ 102.)  In fact, Vanguard expressly stated that 
they reserved the right to establish higher or lower 
fees for certain investors.  (Id. at 573, ¶ 103.)  If they 
forced Vanguard and Northern Trust to offer their 
lower-fee shares, Defendants “would have saved mil-
lions of dollars in Plan assets.”  (Id. at 574, ¶ 107.) 

4.  Count Three: Failure to Monitor 

Plaintiffs bring Count Three against Parker, the 
Board, and the Compensation Committee.  (Id. at 585, 
¶ 130.)  Plaintiffs allege that these Defendants did not 
ensure that the other entities and people appointed to 
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make decisions regarding the Plan fulfilled the fiduci-
ary obligations mandated by ERISA.  (See id. at 585-
87, ¶¶ 129-36.) 

C.  Procedural Background 

On January 29, 2021, Plaintiffs initiated this ac-
tion.  (Doc. No. 1.)  On April 13, 2021, Defendants 
moved to dismiss the complaint.  (Doc. No. 10.) 

On June 11, 2021, Plaintiffs filed an amended 
complaint, which Defendants moved to dismiss on 
July 23, 2021.  (Doc. Nos. 20, 22.)  After this motion 
was fully briefed (Doc. Nos. 30, 33), the parties filed 
numerous notices of supplemental authority and re-
sponses to these notices (e.g., Doc. Nos. 34-38, 39-41). 

On July 26, 2022, the Court held a status confer-
ence.  (7/26/2022 Minutes of Proceedings.)  At the con-
ference, due to the ERISA law developments high-
lighted in the parties’ notices of supplemental author-
ity, the parties and the Court agreed that the best 
course of action was to allow the parties to resubmit 
their motion to dismiss briefs to address recent deci-
sions from the Sixth Circuit.  (Id.)  Plaintiffs notably 
did not seek to amend their complaint a second time.  
(See id.) 

II.  Discussion 

A.  Standard of Review

When addressing a motion to dismiss brought un-
der Rule 12(b)(6) of the Federal Rules of Civil Proce-
dure, the Court must construe the complaint in the 
light most favorable to the plaintiff and accept all 
well-pleaded material allegations in the complaint as 
true.  United States ex rel. Ibanez v. Bristol-Myers 



79a 

Squibb Co., 874 F.3d 905, 914 (6th Cir. 2017); see also
Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009).  The suffi-
ciency of the complaint is tested against the notice 
pleading requirement that a complaint must contain 
“a short and plain statement of the claim showing that 
the pleader is entitled to relief[.]”  Fed. R. Civ. P. 
8(a)(2). 

Rule 8(a)(2) requires a plaintiff to allege facts 
“providing not only fair notice of the nature of the 
claim, but also grounds on which the claim rests.”  Bell 
Atlantic Corp. v. Twombly, 550 U.S. 544, 555 n.3 
(2007) (internal quotations omitted).  “And the com-
plaint’s factual allegations, taken as true, ‘must be 
enough to raise a right to relief above the speculative 
level.’  That means the complaint must allege facts 
supporting an inference that the defendant’s liability 
is plausible, rather than just possible.”  In re E. I. du 
Pont de Nemours & Co. C-8 Pers. Inj. Litig., – F.4th  
–, No. 22-3765, 2023 WL 8183812, at *2 (6th Cir. Nov. 
27, 2023) (quoting Twombly, 550 U.S at 555).  As such, 
the court will not permit “[t]hreadbare recitals of the 
elements of a cause of action, supported by mere con-
clusory statements . . . .”  Iqbal, 556 U.S. at 778 (cita-
tions omitted). 

If a plaintiff pleads facts that reveal a flaw in the 
claim or substantiate a defense, she may plead herself 
out of federal court.  In other words, “sometimes the 
allegations in the complaint affirmatively show that 
the claim is [deficient or disallowed as a matter of 
law].  When that is the case, as it is here, dismissing 
the claim under Rule 12(b)(6) is appropriate.” Cataldo 
v. U.S. Steel Corp., 676 F.3d 542, 547 (6th Cir. 2012); 
see also Riverview Health Inst. LLC v. Med. Mut. of 
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Ohio, 601 F.3d 505, 512 (6th Cir. 2010); O’Gorman v. 
City of Chicago, 777 F.3d 885, 889 (7th Cir. 2015) (“A 
complainant can plead himself out of court by includ-
ing factual allegations that establish that the plaintiff 
is not entitled to relief as a matter of law.”). 

When a court is presented with a Rule 12(b)(6) 
motion, it may only consider material related to the 
pleadings.  Bassett v. Nat’l Collegiate Athletic Ass’n, 
528 F.3d 426, 430 (6th Cir. 2008).  Documents are con-
sidered related to the pleadings if they are attached to 
either the complaint or the defendant’s motion to dis-
miss, referred to in the complaint, and central to the 
plaintiff ’s claims.  Id.  A court has complete discretion 
to determine “whether or not to accept any material 
beyond the pleadings that is offered in conjunction 
with a Rule 12(b)(6) motion.”  Barrett v. Harrington, 
130 F.3d 246, 253 (6th Cir. 1997) (citation omitted). 

B.  Count One 

Plaintiffs’ first breach of fiduciary duty claim al-
leges that Defendants imprudently selected the Focus 
Funds when better performing funds were available, 
and Defendants failed to evaluate and replace the Fo-
cus Funds when they underperformed.  (E.g., Doc. No. 
20 at 583, ¶ 120.) 

1.  Meaningful Benchmarks 

The Sixth Circuit has recently addressed the 
pleading requirements necessary to survive a Rule 
12(b)(6) challenge when bringing a claim like Count 
One.  In CommonSpirit and Forman, the plaintiffs’ 
underperformance claims alleged that funds with 
lower fees and better returns could have and should 
have been selected.  CommonSpirit, 37 F.4th at 1166; 
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Forman, 40 F.4th at 449-50.  The courts found that 
the plaintiffs failed to state a viable ERISA breach of 
fiduciary duty claim.  CommonSpirit, 37 F.4th at 
1170; Forman, 40 F.4th at 449-50. 

At a minimum,4 for these types of allegations to 
support a claim, the complaint must contain sufficient 
“context,” showing that the challenged funds under-
performed relative to their stated goals.  Com-
monSpirit, 37 F.4th at 1164-65; Forman, 40 F.4th at 
449.  And, if the plaintiff chooses to do so through com-
parator funds, she must show that the challenged 
funds and the comparator funds share the same in-
vestment “strategies,” “risk profiles,” and “objectives.”  
CommonSpirit, 37 F.4th at 1165, 1167.  Without such 
a showing, the plaintiff has not shown the challenged 
funds have, in fact, underperformed: 

Different services, investment strategies, and 
investor preferences invariably lead to a spec-
trum of options – and in turn a spectrum of 
reasonable fee structures and performance 

4 Defendants argue that simply alleging underperformance 
compared to a meaningful benchmark is not enough to state a 
viable claim under CommonSpirit.  (Doc. No. 46 at 1237.)  That 
may be correct.  CommonSpirit, 37 F.4th at 1167 (“Nor is it clear 
that an after-the-fact performance gap between benchmark com-
parators by itself violates the process-driven duties imposed on 
ERISA fund managers.”).  But the Court need not consider what, 
if anything, Plaintiffs would be required to allege because Plain-
tiffs have not overcome the “[i]mportant” “meaningful bench-
mark hurdle.”  Forman, 40 F.4th at 451 (citing CommonSpirit); 
see also Matney v. Barrick Gold of N. Am., 80 F.4th 1136, 1147-
48 (10th Cir. 2023) (noting that CommonSpirit requires the 
plaintiff to provide “a meaningful comparison . . . [that] take[s] 
account of the separate goals and separate risk profiles of the 
funds at issue.” (quotation marks omitted)). 
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outcomes.  As a result, side-by-side compari-
sons “of how two funds performed in a narrow 
window of time, with no consideration of their 
distinct objectives, will not tell a fiduciary 
which is the more prudent long-term invest-
ment option.”  Even comparator investments 
that are “sponsored by the same company, 
managed by the same team, and use a similar 
allocation of investment types” will be inapt 
when “each fund has distinct goals and dis-
tinct strategies.” 

Forman, 40 F.4th at 449 (citations omitted; quoting 
CommonSpirit).  Put another way, an ERISA plaintiff 
is required to plead sufficient facts demonstrating 
that the challenged funds underperformed relative to 
a “meaningful benchmark.”  CommonSpirit, 37 F.4th 
at 1167 (quoting Meiners v. Wells Fargo & Co., 898 
F.3d 820, 822 (8th Cir. 2018)).  None of Plaintiffs’ com-
parators – the S&P target-date benchmark, the Price 
Funds, the Plus Funds, or the Lifecycle Funds – con-
stitute meaningful benchmarks. 

To start, the S&P target-date benchmark is not a 
fund but a statistical data composite created from a 
“universe of target date funds.”  S&P Target Date In-
dex Series Methodology, S&P Dow Jones Indices, at 3 
(2023).  Other courts have found that such an index 
could never serve as a meaningful benchmark for a 
real fund with unique investment strategies, goals, 
and asset allocations.  Hall v. Cap. One Fin. Corp., No. 
122CV00857MSNJFA, 2023 WL 2333304, at *7 (E.D. 
Va. Mar. 1, 2023) (collecting cases); see also Selecting 
a Target-Date Benchmark, Morningstar, at 1 (2017) 
(stating that the S&P Target Date Index Series is “all 
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but useless in helping stakeholders assess the perfor-
mance of the target maturity funds”).  But if it could, 
the complaint does not allege that the benchmark rep-
resents the Focus Funds’ unique investment strate-
gies and long-term objectives.  See Wehner v. Genen-
tech, Inc., No. 20-cv-06894-WHO, 2021 WL 2417098, 
at *8 (N.D. Cal. June 14, 2021) (finding that the S&P 
target-date benchmark did not serve as a meaningful 
comparator because the complaint did nothing but 
state that it was in a conclusory fashion). 

Plaintiffs’ reliance on three identified target-date 
funds suffers a similar fate due to insufficient allega-
tions. 

Beginning with the Price Funds, these funds were 
actively managed.  (Doc. No. 20 at 562, ¶ 76.)  The Fo-
cus Funds were passively managed.  (Id. at 555-56, 
¶ 63.)  CommonSpirit and Forman provide that ac-
tively managed funds cannot, as a matter of law, serve 
as meaningful benchmarks to passively managed 
funds.  Forman, 40 F.4th at 449 (noting that Com-
monSpirit “rejected” the creation of “liability when-
ever a plan chooses actively managed funds over pas-
sively managed funds”); see also Davis v. Washington 
Univ. in St. Louis, 960 F.3d 478, 485 (8th Cir. 2020) 
(“[Passively managed funds and actively managed 
funds] have different aims, different risks, and differ-
ent potential rewards that cater to different investors.  
Comparing apples and oranges is not a way to show 
that one is better or worse than the other.”); Davis v. 
Salesforce.com, Inc., No. 20-cv-01753-MMC, 2020 WL 
5893405, at *3 (N.D. Cal. Oct. 5, 2020) (holding that 
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“passively managed funds are not comparable to ac-
tively-managed funds in any meaningful way.” (quo-
tations omitted)). 

Plaintiffs’ complaint also fails to plausibly allege 
that the passively managed funds pleaded here – the 
Plus and Lifecycle Funds – are meaningful bench-
marks.  Plaintiffs allege that the Focus, Plus, and 
Lifecycle Funds are similar in two respects: they were 
passively managed and had “through” glidepaths.  
(Doc. No. 20 at 555-56, ¶ 63; id. at 560, ¶ 71; id. at 561, 
¶ 74.)  But to “plausibly plead that these available al-
ternatives were otherwise equivalent” to the Focus 
Funds, Plaintiffs were required to include allegations 
about the funds’ distinct “objectives,” “strategies,” and 
“goals.”  Forman, 40 F.4th at 449.  Simply alleging 
that the funds were all passively managed and had 
“through” glidepaths falls well short of the Sixth Cir-
cuit’s pleading requirement.  See id.

Finding these allegations are insufficient to sus-
tain underperformance is further supported by 
Meiners – a case extensively cited in CommonSpirit.  
In Meiners, the Eighth Circuit rejected the notion that 
just because two funds were passively managed, they 
could serve as meaningful benchmarks.  Meiners, 898 
F.3d at 823; Meiners v. Wells Fargo & Co., No. CV 16-
3981(DSD/FLN), Doc. No. 1 at 9, ¶ 27 (D. Minn. 2017).  
Instead, the court stressed that the plaintiff must also
allege that the passive funds shared the same invest-
ment strategy.  Meiners, 898 F.3d at 823.  As described 
above, the complaint does not contain any allegations 
about the Focus Funds’, Plus Funds’, and Lifecycle 
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Funds’ investment strategies – let alone that they are 
sufficiently similar.5

Additionally, Plaintiffs do not respond to Defend-
ants’ assertion that the Focus Funds had a uniquely 
conservative investment strategy and asset allocation 
compared to the Plus and Lifecycle Funds.  To support 
their point, Defendants cite publicly available docu-
mentation about the funds’ asset allocations and in-
vestment strategies.  (Doc. No. 46 at 1240 (citing fund 
fact sheets, SEC reports, and Morningstar reports).)  
This is the same type of information considered in 
CommonSpirit.  37 F.4th at 1168 (citing Morningstar 
reports and noting these reports can be considered at 
the motion to dismiss stage because they were central 
to the plaintiff ’s claim, publicly available, and judi-
cially noticeable).  In response, Plaintiffs merely state 
this Court cannot disregard their allegations in favor 
of Defendants’ interpretation of “cherry-picked” and 
“disputed” publicly available information.  (Doc. No. 
48 at 1574.) 

Plaintiffs are correct that the Court cannot con-
sider only Defendants’ interpretation of publicly avail-
able information on these funds’ objectives, asset allo-
cations, and strategies; rather, it must consider the 
information provided by Defendants in a light favora-
ble towards the complaint’s allegations.  See Nolan v. 

5  Unlike Plaintiffs here, the plaintiff in Meiners did not allege 
that the funds all had “through” glidepaths.  But, according to 
the complaint, this allegation does not provide much information 
about the funds’ objectives, strategies, and risk-profiles.  (See
Doc. No. 20 at 550, ¶ 49 (alleging that having a “through” 
glidepath merely means that the fund will reach its most con-
servative asset allocation past the employee’s expected retire-
ment date).) 
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Detroit Edison Co., 991 F.3d 697, 707-08 (6th Cir. 
2021).  The Court has done so.  Nonetheless, there is 
no complaint allegation that is disregarded by the 
Court’s consideration of documents establishing that 
the Focus Funds had a distinctly conservative invest-
ment strategy and asset allocation.  Nor have the 
Plaintiffs explained how Defendants’ reliance on these 
documents “cherry-picks” “disputed” information to 
falsely characterize these funds as dissimilar.  In-
stead, Plaintiffs simply assert that whether these 
funds are meaningful benchmarks should not be de-
cided at the motion to dismiss stage but left to a jury 
after discovery.6  (Doc. No. 48 at 1575.)  This exact ar-
gument was rejected in CommonSpirit.  37 F.4th at 
1168-69 (noting that an ERISA plaintiff will often 
have to utilize publicly available information to with-
stand a Rule 12(b)(6) motion and obtain discovery to 
support her claim). 

6 Parker v. GKN N. Am. Servs., Inc., No. 21-12468, 2022 WL 
3702072 (E.D. Mich. Aug. 26, 2022) is the only post-Com-
monSpirit case within this circuit cited by Plaintiffs finding that 
an ERISA underperformance claim could withstand a motion to 
dismiss.  (Doc. No. 48 at 1572.)  But this case only further eluci-
dates the bare-bones nature of Plaintiffs’ complaint.  For exam-
ple, the GKN plaintiffs alleged that the challenged funds should 
have been replaced by funds within the same Morningstar cate-
gory.  2022 WL 3702072, at *4.  “MorningStar categories are di-
vided into four broad asset classes and sixty-four categories to 
show performance relative to a benchmark.”  Id. (quotation 
marks omitted).  Following CommonSpirit and Forman’s man-
date for context, the court noted that Morningstar considers the 
“potential risks and rewards” of each categorized fund.  Id.
Plaintiffs have not alleged that the Focus Funds are in the same 
Morningstar category as any of their alleged meaningful bench-
marks. 
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2.  Additional Allegations 

Without any meaningful benchmarks alleged, all 
that supports Count One is the notion that selecting 
the Focus Funds in 2013 was imprudent because the 
funds were new to the market and had a high asset 
turnover rate.  (Doc. No. 20 at 564, ¶ 82.) 

a.  Statute of Repose 

Count One is untimely under ERISA’s statute of 
repose.  29 U.S.C. § 1113 mandates that an ERISA 
breach of fiduciary duty claim be brought within “six 
years [ ] after the date of the last action which consti-
tuted a part of the breach or violation.”  In this con-
text, Plaintiffs’ allegations about Defendants’ conduct 
outside of the six-year window can support Count One 
if the complaint also includes allegations of related 
misconduct occurring inside Section 1113’s repose pe-
riod.  In other words, allegations about the Focus 
Funds’ improper selection are not time-barred if 
Plaintiffs also pleaded viable allegations that Defend-
ants improperly retained the Focus Funds.  Tibble, 
575 U.S. at 530.  But, as described above, Plaintiffs 
have not pleaded facts from which the Court could 
reasonably infer that the Focus Funds were underper-
forming relative to their objectives and thus were im-
properly retained.  Count One is thus time-barred by 
Section 1113. 

b.  Insufficient Allegations 

Even if Count One were not barred by the statute 
of repose, the allegations in Count One do not support 
a cognizable claim. 
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First, there is persuasive authority rejecting the 
argument that an investment is imprudent simply be-
cause it has a limited or no performance history. Jones 
v. Dish Network Corp., No. 22-CV-00167-CMA-STV, 
2023 WL 2796943, at *15 (D. Colo. Jan. 31, 2023) (col-
lecting cases); Wildman v. Am. Century Servs., LLC, 
362 F. Supp. 3d 685, 705 (W.D. Mo. 2019) (“Plaintiffs[ ] 
cite no authority holding that the implementation of a 
fund without a long performance history is per se im-
prudent.”).  And Plaintiffs have cited no authority to 
the contrary.  In fact, as Defendants note, Plaintiffs’ 
imprudence charge is undermined by their allegation 
that Defendants should have selected the Lifecycle 
Funds, which had a similarly limited performance his-
tory as of 2013, the year Defendants added the Focus 
Funds to the Plan.  (Compare Doc. No. 20 at 555, ¶ 63 
(alleging that Focus Funds were launched in 2009) 
with id. at 561, ¶ 73 (alleging that the Lifecycle Funds 
“were funds with over 5 years of performance history 
as of 2015”).) 

Second, Plaintiffs did not allege sufficient facts es-
tablishing that the high turnover rates for the Focus 
Funds’ assets prior to Defendants’ selection of the Fo-
cus Funds can sustain an imprudence claim.  Again, 
under CommonSpirit and Forman, ERISA complaints 
must provide sufficient factual context to allege that 
an investment decision was imprudent.  Com-
monSpirit, 37 F.4th at 1164-65; Forman, 40 F.4th at 
449.  All Plaintiffs have stated here is that the “all of 
the funds in the Focus Funds” had a 90% percent asset 
turnover rate and that a turnover rate over 30% is a 
sign “that the manager is not following a disciplined 
investment strategy.”  (Doc. No. 20 at 564, ¶ 81.)  But 
turnover in asset allocation is a “natural feature” for 
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some funds.  CommonSpirit, 37 F.4th at 1167-68.  
Without providing any context for the assets’ turnover 
rates relative to their stated investment strategies 
and long-term objectives, Plaintiffs have failed to 
demonstrate how this allegation supports their claim.  
The Court also notes that Plaintiffs’ allegation that an 
over 30% turnover constitutes a “red flag” is severely 
undermined by the fact that the Price, Plus, and 
Lifecycle Funds also had turnover rates of over 30%.  
(Doc. No. 48 at 1573 (not contesting Defendants’ cita-
tions establishing that all of Plaintiffs’ proposed 
meaningful benchmarks experienced turnover rates of 
higher than 30%).) 

Accordingly, Defendants’ motion to dismiss Count 
One is granted. 

C.  Count Two 

Plaintiffs claim that Defendants breached their fi-
duciary duties by not obtaining the institutional 
shares with the lowest fees for the Focus Funds and 
the Vanguard Funds.  Plaintiffs maintain that De-
fendants could have used the Plan’s bargaining power 
to obtain better shares even if the Plan did not techni-
cally satisfy the lower-fee share’s investment thresh-
olds.  (Doc. No. 20 at 572, ¶ 102.) 

Defendants, citing publicly available information 
about the Plan and the Vanguard Funds, argue that 
the Plan did not hit the $100 million investment 
threshold necessary to qualify for the lower-fee Van-
guard shares.  (Doc. No. 46 at 1235-36, 1248-49.)  They 
further highlight that the Plan contained another 
fund managed by Vanguard that was not mentioned 
in the complaint, and for this fund, the Defendants 
qualified and obtained the lowest-fee shares.  (Id. at 
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1249.)  To Defendants, if the Plan did not qualify for 
the lowest-fee shares, they did not breach any fiduci-
ary duty by not obtaining them.  (Id. at 1250.)  Re-
garding the Focus Funds, Defendants argue that 
Plaintiffs failed to allege that the Plan qualified for 
the institutional shares with the lowest fees.  (Id. at 
1249.)  This pleading failure means that the claim 
fails.  (See id.) 

Plaintiffs turn to Forman for support.  (See Doc. 
No. 48 at 1577.)  One claim in Forman alleged that the 
defendants “violated the duty of prudence by offering 
[the plaintiffs] pricier retail shares of mutual funds 
when those same investment management companies 
offered less expensive institutional shares of the same 
funds to other retirement plans.”  40 F.4th at 450.  The 
court held that this claim plausibly entitled the plain-
tiffs to relief, and the claim survived the motion to dis-
miss.  Id.

In reaching this decision, the court first noted that 
there was a consensus amongst other circuits that a 
plaintiff may bring an imprudence claim when a large 
plan offers high-fee retail shares when lower-fee insti-
tutional shares are available.  Id. 450-51 (discussing 
Washington Univ., 960 F.3d at 483 (challenged plan 
offered retail shares over institutional shares); Sacer-
dote v. New York Univ., 9 F.4th 95, 108 (2d Cir. 2021) 
(same); Sweda v. Univ. of Pa., 923 F.3d 320, 331 (3d 
Cir. 2019) (same); Kong v. Trader Joe’s Co., No. 20-
56415, 2022 WL 1125667, at *1 (9th Cir. Apr. 15, 
2022) (same)).  Undergirding these decisions was the 
fact that retail shares were typically reserved for “in-
dividual investors.”  Id. at 447.  But the defendants in 
these cases were plainly not individual investors and 
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could have plausibly “exploit[ed] the advantages of be-
ing a large retirement plan” to obtain lower-fee insti-
tutional shares.  Id. 450. 

The court in Forman also stressed that the com-
plaint must still include sufficient allegations to with-
stand ERISA’s “context-sensitive” pleading analysis.  
Id. at 453.  It warned that “mere allegations that a 
retirement plan chose retail over institutional share 
classes – or failed to utilize other volume-based dis-
counts – does not provide a universal golden ticket 
past a motion to dismiss.”  Id.  The court ultimately 
concluded that the plaintiffs pleaded more than 
enough factual context to plausibly allege that the de-
fendants acted imprudently by choosing to obtain re-
tail shares: 

[The plaintiffs] noted that [the] plan has 
nearly half a billion dollars in assets.  They 
put together a chart showing that the issuers 
of seventeen of [the plan’s] mutual funds of-
fered different share classes that charged 
lower fees to other clients.  The holders of dif-
ferent share classes, they alleged, held the 
same investments, and were subject to the 
same restrictions concerning deposits and 
withdrawals.  The only difference between 
share classes, they alleged, was that the 
lower-cost share classes were available only to 
Plans that had larger investments – but in all 
cases, [the plan] was large enough to qualify 
for the lower cost share class.  One issuer, for 
example, allegedly offered cheaper institu-
tional shares for which [the plan] readily qual-
ified.  On these pleadings, the [the plaintiffs] 
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have plausibly alleged that [the defendants] 
imprudently failed to offer these discounted 
shares. 

Id. (cleaned up).  In short, the plaintiffs’ claim was 
plausible because they pleaded that the plan qualified 
for institutional shares, yet the defendants only chose 
to offer the higher-fee retail shares.  See id.

Plaintiffs’ complaint is factually distinct from For-
man and the cases cited within that opinion.  Unlike 
those cases, Plaintiffs have not alleged that Defend-
ants obtained retail shares when institutional shares 
were readily available.  (See Doc. No. 20 at 571-75, 
¶¶ 98-108.)  Rather, Plaintiffs allege Defendants 
failed to obtain institutional shares with lower fees 
than the institutional shares the Plan offered.  (See 
id.)  Instead of addressing this factual distinction – 
retail versus institutional shares – and explaining 
why these cases nonetheless apply, Plaintiffs rotely 
cite language from the opinions.  (See Doc. No. 48 at 
1578-79.) 

For example, Plaintiffs cite expert testimony 
stated during a California bench trial to support the 
following allegation: “[t]o the extent the Plan’s invest-
ments advertised minimum investment thresholds for 
the lowest-cost institutional shares, the investment 
provider would have waived those requirements based 
on the Plan’s size, if the Defendants had requested 
such a waiver.”  (Doc. No. 20 at 572-73, ¶¶ 102-03 (cit-
ing Tibble v. Edison Int’l, No. CV 07-
5359SVW(AGRX), 2010 WL 2757153, at *9 (C.D. Cal. 
July 8, 2010)).)  At the Tibble trial, the judge heard 
unrefuted expert testimony establishing that there 
were “no absolute” investment minimums for base-
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level institutional shares, and the fund managers 
“would have waived the investment minimum for the 
Plan had [the defendants] asked them to do so.”  Tib-
ble, 2010 WL 2757153, at *29-30.  One expert ex-
plained that this was so because an initial investment 
by a plan with a large amount of assets could lead to 
future investments, and the fund managers were 
therefore incentivized to allow waivers out of retail 
shares and into the shares reserved for large inves-
tors.  Id. at *29. 

But Plaintiffs did not allege anything establishing 
that the Tibble expert testimony is relevant to the 
unique factual context described in their complaint.  
They did not allege that Vanguard or Northern Trust 
have “no absolute” minimums for their lowest-fee in-
stitutional shares.  (See Doc. No. 20 at 572-73, ¶¶ 102-
03; Doc. No. 48 at 1577-79.)  Nor have they pleaded or 
offered any argument why Northern Trust or Van-
guard would oblige Defendants’ request for a waiver 
of the investment thresholds for the lowest-fee shares.  
(See Doc. No. 20 at 572-73, ¶¶ 102-03; Doc. No. 48 at 
1577-79.)  Without these allegations, Plaintiffs’ lone 
allegation that the investment thresholds would have 
been waived upon request is speculative and conclu-
sory.  See In re E.I. du Pont de Nemours & Co., 2023 
WL 8183812, at *3 (6th Cir. Nov. 27, 2023) (determin-
ing the plaintiff ’s allegation that defendants contami-
nated his blood was conclusory because the plaintiff 
did not allege any additional allegations supporting 
why the allegation was plausible).7

7  Plaintiffs cite cases teaching that it would be imprudent for 
a fiduciary to be completely unaware that lower-fee shares ex-
isted.  (See Doc. No. 48 at 1578 (citing Washington Univ., 960 



94a 

Beyond its failure to reckon with Forman’s unique 
facts, Count Two fails Forman’s “context-sensitive” in-
quiry for ERISA fiduciary duty breach claims.  40 
F.4th at 453.  Unlike the complaint in Forman, where 
the plaintiffs alleged that the plan qualified for lower-
fee shares but did not obtain them, Plaintiffs here al-
lege that the lower-fee shares could have been ob-
tained through bargaining due to the Plan’s size.8 Id.
at 453.  (Doc. No. 20 at 572-73, ¶ 102.)  Without any 
additional context, Plaintiffs’ theory is nothing more 
than a “naked assertion devoid of . . . factual enhance-
ment.”  Iqbal, 556 U.S. at 678 (quoting Twombly, 550 
U.S. at 557) (quotation marks and brackets omitted).  
And through this naked assertion, Plaintiffs have only 
shown that their claim of imprudence is “possible and 
conceivable” but not “plausible and cognizable.”  Com-
monSpirit, 37 F.4th at 1167.  The law only allows 

F.3d at 483).)  But Plaintiffs have not alleged sufficient facts to 
infer that the Defendants were unaware of the even lower-fee in-
stitutional shares for the Vanguard and Focus Funds.  This is so 
because Defendants did obtain the lower-fee institutional shares 
for some of the challenged Vanguard Funds after the Plan met 
the minimum investment thresholds.  (Compare Doc. No. 47-2 at 
1278 (the “Vanguard Extended Market Index Fund Institutional 
Shares” were offered) with Doc. No. 47-3 at 1294 (the “Vanguard 
Extended Market Index Fund Institutional Plus Shares” were of-
fered)). 

8  The Court notes – and as explained, without any refutation, 
in the motion to dismiss – for the Vanguard Total International 
Stock Index and the Vanguard Total Bond Market Index, the 
Plan was not close $100 million investment threshold.  (Doc. No. 
46 at 1235 n.7 (citing Plan documents and explaining that the 
Plan had invested between $20 and $90 million in the Vanguard 
Total International Stock Index from 2014-2019 and between 
$45 million and $80 million in the Vanguard Total Bond Market 
Index during the same period).) 
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“plausible” and “cognizable” claims to survive a Rule 
12(b)(6) challenge.  See id.; see also Iqbal, 556 U.S. at 
680. 

In the end, the Forman court explicitly warned 
that its decision was not a “universal golden ticket 
past a motion to dismiss.”  40 F.4th at 453.  Plaintiffs 
essentially ask this Court to find that any time a 
plaintiff alleges a large plan did not obtain the lowest-
fee shares, plan beneficiaries and participants have 
stated viable ERISA fiduciary duty claim.  To Plain-
tiffs, no other factual allegations are required – only 
the size of the plan and the existence of shares with 
lower fees must be pleaded. Rubber-stamping this 
view is inconsistent with binding authority.  See id.
Accordingly, Defendants’ motion to dismiss Count 
Two is granted. 

D.  Count Three 

The parties agree that Count Three’s fate is con-
tingent on the success or failure of Counts One and 
Two.  (Doc. No. 46 at 1251; Doc. No. 48 at 1579.)  Be-
cause the Court has granted Defendants’ motion as it 
relates to Counts One and Two, it must also do so for 
Count Three.  Saumer v. Cliffs Nat. Res. Inc., No. 1:15-
CV-954-DAP, 2016 WL 8668509, at *8 (N.D. Ohio Apr. 
1, 2016) (collecting cases for the proposition that 
ERISA failure to monitor claims must be dismissed if 
there is no viable underlying breach of fiduciary duty 
claim), aff’d, 853 F.3d 855 (6th Cir. 2017). 

III.  Conclusion 

For the reasons stated above, Defendants’ motion 
to dismiss is GRANTED.  This case is dismissed. 
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IT IS SO ORDERED.

/s/ Bridget Meehan Brennan     
BRIDGET MEEHAN BRENNAN 
UNITED STATES DISTRICT JUDGE 

Date: December 4, 2023 
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APPENDIX C 

UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

No. 24-3014 

MICHAEL D. JOHNSON, MATTHEW COLLARO, JOHN 

M. BERG, MALLIKARJUN B. KANDULA, AND TYLER 

L. SEAMONS, INDIVIDUALLY AND AS REPRESENTATIVES 

OF A CLASS OF PARTICIPANTS AND BENEFICIARIES ON 

BEHALF OF PARKER RETIREMENT SAVINGS PLAN, 
PLAINTIFFS-APPELLANTS

v. 

PARKER-HANNIFIN CORPORATION, BOARD OF 

DIRECTORS FOR PARKER-HANNIFIN CORPORATION,
HUMAN RESOURCES AND THE COMPENSATION 

COMMITTEE OF THE BOARD OF DIRECTORS FOR 

PARKER-HANNIFIN CORPORATION, AND PARKER TOTAL 

REWARDS ADMINISTRATION COMMITTEE, 
DEFENDANTS-APPELLEES

Entered:     February 12, 2025 

ORDER 

Before:  MOORE, MURPHY, and BLOOMEKATZ, Circuit 
Judges. 

The court received a petition for rehearing en 
banc.  The original panel has reviewed the petition for 
rehearing and concludes that the issues raised in the 
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petition were fully considered upon the original sub-
mission and decision of the case.  The petition then 
was circulated to the full court.*  No judge has re-
quested a vote on the suggestion for rehearing en 
banc. 

Therefore, the petition is denied.  Judge Murphy 
would grant rehearing for the reasons stated in his 
dissent. 

ENTERED BY ORDER OF THE COURT 

/s/ Kelly L. Stephens     
Kelly L. Stephens, Clerk

*  Judge Bush is recused in this case. 
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APPENDIX D 

29 U.S.C. 1104(a)(1) provides: 

Fiduciary duties 

(a)  Prudent man standard of care 

(1)  Subject to sections 1103(c) and (d), 1342, and 
1344 of this title, a fiduciary shall discharge his duties 
with respect to a plan solely in the interest of the par-
ticipants and beneficiaries and— 

(A) for the exclusive purpose of: 

(i) providing benefits to participants and 
their beneficiaries; and 

(ii) defraying reasonable expenses of ad-
ministering the plan; 

(B) with the care, skill, prudence, and dili-
gence under the circumstances then prevailing 
that a prudent man acting in a like capacity and 
familiar with such matters would use in the con-
duct of an enterprise of a like character and with 
like aims; 

(C) by diversifying the investments of the 
plan so as to minimize the risk of large losses, un-
less under the circumstances it is clearly prudent 
not to do so; and 

(D) in accordance with the documents and in-
struments governing the plan insofar as such doc-
uments and instruments are consistent with the 
provisions of this subchapter and subchapter III 
of this chapter. 




