
r * ■

•?

No.
/

,1N THE

SUPREME COURT OF THE UNITED STATES

i-h \\ — PETITIONER
(Your Name}

CVS.

U 'fo h(Xj £broer\ir^ RESPONDENT(S)

MOTION FOR LEAVE TO PROCEED JW FORMA PAUPERIS

The petitioner asks leave to file the attached petition for a writ of certiorari 
without prepayment of costs and to proceed in forma pauperis.

Please check the appropriate boxes:

^Petitioner has previously been granted leave to proceed in forma pauperis in 
the following court(s):

eaAm Clara
. □ Petitioner has not previously been granted leave to proceed in forma 

pauperis in any other court:.

□ Petitioner's affidavit or declaration in support of this motion is attached hereto.

□ Petitioner's affidavit or declaration is not attached because the court below 
appointed counsel in the current proceeding, and:

□ The ,appointment was made uniter the following provision of law:_________
j or

□ a copy of the order of appointment is appended.

1
(Signature}

RECEIVED 

APR - 9 2029



AFFSDAVIT OR DECLARATION
IN SUPPORT OF MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

Gloria am the petitioner in the above-entitled case, in support of 
my motion to proceed in forma pauperis, I state that because of my poverty i am unable to pay 
the costs of this case or to give security therefor; and I believe I am entitled to redress.

1,

1. For both you and your spouse estimate the average amount of money received from each of 
the following sources during the past 12 months. Adjust airy amount that was received 
weekly, biweekly, quarterly, semiannually, or annually to show the monthly rate. Use gross 
amounts, that is, amounts before any deductions for taxes or otherwise.

Average monthly amount during 
the past 12 months

Income source Amount expected 
next month

You YouSpouse Spouse

$ s.$ (biSOO''"' $Employment

$.Self-employment $. $. $_

$. $.income from real property 
(such as rental income)

$. $

$.interest and dividends $. $

Gifts $. $. $

$.Alimony $. $

Child Support $. $.

Retirement (such as social 
security, pensions, 
annuities, insurance)

$. $.

Disability (such as social 
security, insurance payments)

$. $. $. $

Unemployment payments $. $. $.

$.Public-assistance 
(such as welfare)

$. $. $.

Other (specify): $ $. $. $.

Total monthly income: $, $.



2. List your employment history for the past two years, most recent first. (Gross monthly pay 
is before taxes or other deductions.]

Address Gross monthly pay 

%0C)0^

Dates of
„ „ Employment\fac£l -

Employer

MQlC $.
$.
$
■H*

3. List your spouse’s employment history for the past two years, most recent employer first 
(Gross monthly pay is before taxes or other deductions.]

Dates of 
Employment

Gross monthly payAddressEmployer

$.

$.

Boo4, How much cash do you and your spouse have? $.
Below, state any money you or your spouse have in bank accounts or in any other financial 
institution.

Type of account (e.g., checking or savings) Amount you have Amount your spouse has
£ \oo-- S

$$.
$.$.

5. List the assets, and their values, which you own or your spouse owns. Do not list clothing 
and ordinary household furnishings.

□ Other real estate 
Value_________

□ Home 
Value.

u Motor Vehicle #2 
Year, make & model
Value___________

n Motor Vehicle #1 
Year, make & model
Value__________ _

□ Other assets 
Description.
Value_____



6. State every person, business, or organization owing you or your spouse money, and the 
amount owed.

Person owing you or 
your spouse money

Amount owed to your spouseAmount owed to you

$.$.

$.$.

$.

7. State the persons who rely on you or your spouse for support. For miner children, list initials 
instead of names (e.g. "J.Sinstead of “John Smith”).

Name AgeRelationship

8. Estimate the average monthly expenses of you and your family. Show separately the amounts 
paid by your spouse. Adjust any payments that are made weekly, biweekly, quarterly, or 
annually to show the monthly rate.

Your spouseYou

Rent or home-mortgage payment 
(include lot rented, for mobile home)
Are real estate taxes included? □ Yes □ No 
Is property insurance included? □ Yes □ No

$.

Utilities (electricity, heating fuel, 
water, sewer, and telephone) it $.

(P$.Home maintenance (repairs and upkeep)

0O $.$.Food

* v $.Clothing

0 $.$.Laundry and dry-cleaning
& t.Medical and dental expenses



Your spouseYou

$.$.Transportation (not including motor vehicle payments]

& $.Recreation, entertainment, newspapers, magazines, etc.

Insurance (not deducted from wages or included in mortgage payments]

$.$.Homeowner's or renter’s

$.$.Life

$.Health

Motor Vehicle

$.$.Other:

Taxes (not deducted from wages or included in mortgage payments]

$.(specify]:

Installment payments

6?°\ $.Motor Vehicle

<2jOO $.$.Credit card(s]

$.$.Department store(s)

$.$.Other:

$.$.Alimony, maintenance, and support paid to others

Regular expenses for operation of business, profession, 
or farm (attach detailed statement] $.$.

$.Other (specify?]:

$.$.Total monthly expenses:



9. Do you expect any major changes to your monthly income or expenses or in your assets or 
liabilities during the next 12 months?

If yes, describe on an attached sheet.No□ Yes

10. Have you paid - or will you be paying - an attorney any money for sendees in connection 
with tills case, including the completion of tins form? □ Yes tel No

If yes, how much?______________________

If yes, state the attorney’s name, address, and telephone number:

11. Have you paid—or will you be paying—anyone other than an attorney (.such as a paralegal or 
a typist) any money for services in connection with tins case, including the completion of this 
form?

Y6 No□ Yes

If yes, how much?

If yes, state the person's name, address, and telephone number:

12. Provide any other information that will help explain why you cannot pay the costs of this case.

reo e.\f\

1 declare under penalty of perjury that the foregoing is true and correct,
,20^

Executed on:.

(Signature)
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PETITION FOR A WRIT OF CERTIORARI

GLORIA E. HILL

PETITIONER PRO SE

PO BOX 1585

Gilroy, CA 95021

J



(i)

QUESTION PRESENTED

When an individual petitions to the U.S. Court of Appeals to review a final decision of a

district court, Rule 40 of the Federal Rules of Appellate Procedure (FRAP) provides that the

petition must be filed within a 14-day period. In the decision below, the Circuit Court has

relied on settled circuit precedent of strictly enforcing the limitation period despite recent 

opinions from other Circuits that consider similar filing to be nonjurisdictional.

The question presented is whether the 14-day period given in Rule 40 of the Federal Rules of

Appellate Procedure jurisdiction.



Table of Contents

2PETITION FOR A WRIT OF CERTIORARI.

3QUESTION PRESENTED.

PETITION FOR A WRIT OF CERTIORARI. 1

1OPINIONS BELOW.

1JURISDICTION

1STATUTORY PROVISIONS INVOLVED

2STATEMENT OF THE CASE

4REASONS FOR GRANTING WRIT

9Conclusion



PETITION FOR A WRIT OF CERTIORARI

Petitioner Gloria Hill respectfully petitions for a writ of certiorari to review the judgment

of the United States Court of Appeals for the Eighth Circuit.

OPINIONS BELOW

The decision of the United States Court of Appeals for the Eight Circuit, which is the subject

of the petition filed June 07, 2022, is attached herewith as Appendix A. The Appeals Court’s

cover letter of the June 07, 2022, decision is attached as Appendix B. The District Court of

Nebraska’s judgment that denied the Petitioner relief is attached as Appendix C.

In addition, the Memorandum and Order of the initial review by the District Court of 

Nebraska is attached as Appendix D. Appendix E is the Memorandum and Order of the 

second review by the District Court of Nebraska. EEOC’s information related to filing suit

under the laws enforced by the EEOC is attached as Appendix F.

JURISDICTION

This Court has jurisdiction under 28 U.S.C. §1254(1), which grants it authority to review decisions 

of the United States Courts of Appeal by certiorari. The Court of Appeals denied relief to the Petitioner

through its judgement entered on June 7m, 2022. In this decision, the Court of Appeals denied the

Petitioner’s appeal for lack of jurisdiction from the decision given by the District Court of

Nebraska on May 6th, 2022. The Petitioner is filing a writ of certiorari to challenge the decision

of the Court of Appeals.

STATUTORY PROVISIONS INVOLVED

1



The case involves FRAP 40 of the Federal Rules of Appellate Procedure, which requires any 

petition for rehearing to be filed within 14 days after entry of judgment. Furthermore the case involves 

claims under Title Vll of the Civil Rights Act of 1964 (“Title Vll”), 42 U.S.C. §§ 2000e to 2000e-17 

(Westlaw 2021); the Nebraska Fair Employment Practice Act (“NFEPA”), Neb. Rev. Stat. §§ 48-1101 to 

48-1125 (Westlaw 2021); the Age Discrimination in Employment Act (“ADEA”), 29 U.S.C. §§ 621 to 634 

(Westlaw 2021); the Nebraska Age Discrimination in Employment Act (“NADEA”), Neb. Rev. Stat. §§ 

48-1001, etseq. (Westlaw 2021); and the Americans With Disabilities Act (“ADA”), 42 U.S.C. §§ 12112

to 12117 (Westlaw 2021).

STATEMENT OF THE CASE

Petitioner is a 55-year-old Hispanic, Christian woman with a disability and a record of disability. 

She worked as an ultrasound technician at her employer’s Omaha, Nebraska, location from May 14,2018, 

to the date of her termination on April 25,2019, and her performance was satisfactory during that time. She 

was harassed and treated poorly by coworkers and a manager due to her age, national origin, and religion, 

after which Petitioner complained to her employer twice. One of her coworkers harassed her on a daily 

basis by talking to others about Petitioner and purposely losing Petitioner’s paperwork. Petitioner claims 

that a manager would talk to other coworkers about Petitioner in a voice loud enough that patients could 

hear and allege her of not knowing the protocol. After the Petitioner complained about this treatment, she 

received a bonus that was half as much as was promised.

Petitioner states that she was injured on the job on March 22, 2019, resulting in a doctor’s order 

that she could not lift more than 10 pounds, avoid standing for long periods of time, and not load and unload 

the van. Petitioner “requested and received medical leave as a reasonable accommodation” after her injury. 

She returned to work from medical leave on April 24, 2019, after her employer verified her doctor’s

restrictions. Petitioner claims she was then terminated the next day for the purported reason that she “was

not a good fit.” Finally, Petitioner alleges that her employer refused to give her a paycheck for the one day

2



she worked after returning ftom medical leave and tor the “remainder of [her] Paid lime Oft leave,” 

claiming that the amount allegedly owed to Petitioner “went to deductions and they did not owe [Petitioner]

anything.”

Petitioner’s former employer has also tailed to send her a letter she requested six times in order to 

“take the state boards for a Registered Vascular Technician.” Petitioner complains that because of her

national origin, religion, age, and disability, her employer unlawfully terminated her, tailed to promote her, 

subjected her to unequal terms and conditions of employment, and retaliated against her, and that her 

employer tailed to accommodate her disability. Petitioner makes her claims under t itle VIE of the Civil

Rights Act of 1964 (“Title VH”), 42 U.S.C. §§ 2000e to 2000e-17 (Westlaw 2021); the Nebraska Fair 

Employment Practice Act (“NFEPA”), Neb. Rev. Stat. §§ 48-1101 to 48-1125 (Westlaw 2021); the Age 

Discrimination in Employment Act (“ADEA”), 29 U.S.C. §§ 621 to 634 (Westlaw 2021); the Nebraska 

Age Discrimination in Employment Act (“NADEA”), Neb. Rev. Stat. §§ 48-1001, el seq. (Westlaw 2021); 

and the Americans With Disabilities Act (“ADA-”); 42 U.S.C. §§ 12112 to 1211-7 (Westlaw-2021);

After initial review of Petitioner’s Complaint to determine whether summary dismissal was

appropriate under 28 U.S.C. § 1915(e)(2), the court decided that

(1) Petitioner’s retaliation claims under the ADA, Title W, the NFEPA, the ADEA, and the 

NADEA may proceed to service of process against Defendant Life Line Screening of America,

LLC;

(2) Petitioner must file an amended complaint with additional facts if she wished to proceed with 

claims for national-origin or religious discrimination, disability discrimination, and age

discrimination; and

(3) Defendants Michaelle L. Baumert and the Nebraska Equal Employment Opportunity

Commission would be dismissed from this action without prejudice.

3



Later on. tne court dismissed tne Petitioners claims, me Petitioner appealed to tne united states 

Court of Appeals for The Eighth Circuit. The Circuit Court dismissed the appeals on groups of lack of

jurisdiction. The Court rules that TRAP 4U ot tne Federal Rules ot Appellate Procedure requires any petition 

for rehearing to be filed within 14 days after entry of judgment This court strictly enforces the 14-day 

period. No grace period for mailing is granted for pro-se-filed petitions.

REASONS FOR GRANTING WRIT

The Jurisdictional Character of Rule. 40 of the FRAP is an imDortant issue of FederalI.

Law

the Appeals Court's jurisdictional characterization as per Rule 40 of the FRAP is an important issue 

warranting the Court’s review because it blindsides disable individuals, often pro se, who understand 

deadlines to be subject to flexibility. Disable individuals from a racial background that is subject to a higher 

chance of discrimination. They are already susceptible to the exploitative segments of society and are to

be protected by this court to a greater extent.

Thus, the jurisdictional treatment of Rule 40 of the FRAP has the tendency to impact a number of people 

considering getting a panel review on the judgement of the District Court. The provision has a material

impact on whether an individual can exercise their right to appeal as provided in the law in a case in which

the decision of the court has affected them adversely.

Rule 40 of the Federal Rules of Appellate Procedure (FRAP) should not be construed as jurisdictional and 

should not serve as a sole basis for summarily dismissing cases due to timeliness. To support this contention,

it's crucial to draw from a range of case law and legal principles that emphasize the evolving view of

procedural rules as non-jurisdictional.

4



first and toremost, Arhaugh v. t«cn corp. (2i>uo) remains a seminal case m mis context, in Aroaugn, tne

Supreme Court held that time limits, including those associated with procedural rules, should not be

considered jurisdictional unless mere is clear and unmistakable congressional mtent to make mem so. this

decision established a presumption against classifying rules as jurisdictional unless Congress explicitly

states otherwise, and it nignngnted me need ror clarity m legislative mtent to treat rules as jurisdictional.

This principle directly applies to Rule 40 of the FRAP, reinforcing the argument that its time requirements

should not be elevated to jurisdictional status.

Moreover, in recent years, me supreme court nas consistently emphasized tne importance ot ditterentiatmg

between rules that govern the procedures for filing appeals and rules that pertain to the court's authority to

near a case, m sebeiius v. Auburn Kegionai Medical center (ZVlZ), tne court reiterated me importance ot

congressional intent and clear legislative language when it comes to establishing jurisdictional rules. This

underscores mat procedural rules, like Kuie 4U, should not De deemed jurisdictional without a compelling

legislative mandate:

Keed cisevier, tne. v. Mucnmck (ZOW) turtner reinforces the argument against characterizing tone 4U as

jurisdictional. In this case, the Supreme Court reiterated that not all rules containing time limits should

automatically he deemed jurisdictional, me court highlighted mat rules should he ciassmed as

jurisdictional only if Congress has expressly intended them to be so. This notion aligns with the assertion

that Rule 40 should not be treated as jurisdictional, given the absence of such express congressional intent.

ihe principle established in tiowies v. Kussell fzvu /) also merits consideration, mis case ciarmed mat

exceptions might exist even when a rule has a strict time limit, provided that certain facts, such as equitable

toiling, warrant leniency, mis legal precedent underscores the need tor nexihility m applying procedural

rules, especially when faced with unique circumstances like those involving disabled individuals who may

face undue hardships in adhering to strict timelines.

5



in conclusion, me legal landscape, as oumnea tnrougn relevant case taw, indicates tnat tne cnaractenzation

of Rule 40 as jurisdictional is neither warranted nor appropriate. The principle established in Arbaugh, the

oiixerentiation oetween procedural and jurisdictional rates empnasizeo m seoeims anu Keeo Jbisevier. and 

the potential for exceptions such as equitable tolling underscore the need for a more flexible and equitable 

approacn. mis approacn ensures mat appeals, particularly tnose involving oisaoieo individuals rrom 

marginalized racial backgrounds, are not unjustly dismissed due to procedural technicalities but instead 

receive the fair consideration they deserve.

The Anneals Court has erred in applying the standard of review necessary in the case atff.

hand

it is settled law witnm tne united states mat pleadings rued oy a pro se piaintin are to oe constraeo uoeraliy 

and must be subject to a less stringent standard than pleadings drafted by qualified lawyers.

wnen |aj piaintirr proceeds pro se,... a court is oDliged to construe ms pleadings lioeraiiy. McEacnm v.

McGuinnis, 357 F.3d 197, 200 (2d Cir. 2004) (citing Weinstein v. Albright, 261 F.3d 127, 132 (2d Cir.

/uuijj. me supreme court nas also onserved tnat "a pro se complaint, nowever martmily pleaded, must 

be held to less stringent standards than formal pleadings drafted by lawyers." Erickson v. Pardus, 127 S.Ct.

ziy/, zzuu. lb/ u.uo.Zd tusi (zuu/j (jper curiam) (internal quotation marics omittedj. mis is particularly 

so when the pro se plaintiff alleges that her civil rights have been violated. See McEachin, 357 F.3d at 200.

Accordingly, me "dismissal ot a pro se ciaim as insufficiently pleaded is appropriate only in tne most 

unsustainable of cases." Boykin v. KeyCorp, 521 F.3d 202, 216 (2d Cir. 2008). The legal precedent set by 

relevant case law underscores tne importance ot taxing a iess strmgent view towards tne appellant tor 

missing a deadline, given her pro se status. As established by the Second Circuit in McEachin v. McGuinnis 

(2004) and reaffirmed in Boykin v. KeyCorp (2008), the courts are obligated to construe pleadings filed by

6



uio be nugants uueianv. mis oimgauon stems 110111 me recognition mat uio se litigants. wituuut me uciieiii

of legal counsel, may lack the legal expertise and resources available to qualified attorneys. This principle

is particularly sumirieam wiien me pro se litigant aneges mat ner civil rigius nave ueen vioiateu. as

highlighted in McEachin (2004).

ejicrsoh v. ramus iz.ou/). as eneu m me previous resoonse. tunny esutuiisnes Lilai a uio se Coiiipiamu

however inartfully pleaded, must be held to less stringent standards than formal pleadings drafted by

lawyers." lms is not a meie suggestion out a iunuamenlai legal principle mat underscores me necessity oi 

applying leniency and flexibility when evaluating the pleadings and actions of pro se litigants. It serves to

ensure mat maiviauais wno are representing inemseives are not unauiv aisaavantagea ana mat tnev nave a

fair opportunity to present their cases in court.

in me case or tne appellant, wno contenas mat sne was termmatea irom ner ioo aue to ner aisaouitv. mis 

legal precedent becomes highly relevant. Her pro se status, combined with the serious nature of the 

allegations concerning civil ngnts violations, maxes it essential tor tne court to aaopt a compassionate ana 

understanding approach. The court should recognize that her lack of legal acumen or resources available to 

retain professional representation might have contributed to any missed deadlines.

mis aanerence to estaonsnea case law. witn me Knowieage tnat aismissai or a pro se ciaim as insufficiently

pleaded is appropriate only in the most unsustainable of cases" (Boykin v. KeyCorp, 2008), reinforces the

imperative or erring on me siae or caution wnen aeaung witn pro se litigants, n reriects tne iaea mat meir 

pleadings and actions should not be judged by the same rigorous standards as those of experienced attorneys.

me overarcning goal is to ensure tnat moiviauais, regaraiess or tneir legal expertise or rmanciai resources, 

have their claims heard and receive a fair opportunity to seek redress when they believe their rightscan

have been violated.
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jUi sum. uic auuiicauuu ui uic C5tauii5iicu ca5c iciw uiniciuiC5 cuiuiia5iz.uiji icnicuc v iuwcuus luu 5C nti2£aiit5

is not just a matter of preference; it is a legal obligation rooted in the pursuit of justice and fairness within

5Y5icm. in ca5C5 involving civil inuii5 viuiaiiuii5 aiiu uiu 5C Hinaults, uiis uuiiuauuii iojyc5 uiime icidai

heightened significance, as it underscores the essential need for equitable access to justice, irrespective of

uiic 5 ictuu uacMiiuiuiu ui iiuauciai means, dv uuiiuiuiini uicsc umie-iuics. uic cuun ousuics uiai uic

appellant's rights are protected, and that the integrity of the legal system is maintained.

y iuiauuu ui r uuuauicuiui rviuiiis anu ui jt uunc nuuui iuuce*Hie CilSC CUUtCIUS IUC111.

provided that they must be protected.

T itle 1 of the Americans with Disabilities Act of 1990 prohibits private employers, state and local 

governments, employment agencies and labor unions from discriminating against qualified individuals with 

disabilities in job application procedures, hiring, firing, advancement, compensation, job training, and other 

terms, conditions, and privileges of employment. The ADA covers employers with 15 or more employees, 

including state and local governments.

i IllC XI UI UIC /AJ11C11COU5 Willi ±-H5aUlllllC5 AU. UlOllUttlCd lliUL UCUU1C Will! UlSttUlilUCS 511011 11UI UC UC111CU

access to court facilities and programs because of their disability. The case at hand unquestionably concerns

luiiuuiiiciiiai i ifc£iii5 oiiu 15 unuuuuicuiv in uuuuc uiiuui uuicc. in a 5uciciv uiai uiacc5iuc viuiauun ui

paramount importance on inclusivity and non-discrimination, the dismissal of an individual from their

Uiai 5UIJVC5 at UIC VCIV CUIC UI UU1 51iaiCU VaiUC5. ll U11UC15CU1C5ciiiuiuvinciii uuc iu a ui5auiinv 15 a inatici

the necessity of safeguarding the fundamental rights of all citizens, regardless of their physical or mental

tuuumuus. auu uic iniuui lance ui uunuiunni uic ui inclines ui cuuai uuuuiiunnv auu aiiu-uisci uuuiauun ui

the workplace. Such cases are emblematic of broader issues that impact not only the individuals directly

nivuivcu uui aisu nave wiuci ununeauuus iui iuc ucuciai uuune. as uicv caciuuiuv uic oioauer snuggle lu

create an equitable and just society where the rights and dignity of every individual are upheld and protected.

8



i mo vciov ou wo tto u uuxeLiuun ivimiiuvi ui uiw uuKiiuy wi uiv uiuftivaa vvv nciw uiaut m ovvuiuik wiw i i&iius

of individuals with disabilities. The Americans with Disabilities Act (ADA) and other legislative measures

uivtuvnuj uiiu c.uauuitvw vuuiu vmviuvmwH v/uuvt tuiiiuvo. iuuo.nwv vnavivu xji y tu ui v v vin ouvia

the alleged firing of this individual due to her disability raises a crucial question: whether the legal

viuuivvu. cuiu mivuivt uiwy uiv> juiiiviviii tv uuuitoo uiw vvuivuik,ouiv&uuiud in Diuvv aiv IM11K wivtuvwy

challenges individuals with disabilities face in the workplace. It is in this context that the case can be seen

Cto O lltlllUO tvot AVI L11V VAA1VOW Vi VAlOtlllfc 011tl“V10Vl lllilllO UVil 1C1VVO- OilV OO OUVJLU It UOilOVtilUO IA1V 1111111W1UAV

parties involved, affecting the broader public who rely on these legal protections.

nn^n/i tailtt OtVlllO A1V111 U1V 11MV1V VAAWt VA OtlVll VUOtO. OO tl!V» V lllAlt*VllV/V tllV UWVVUllVllOs. uiuivimviv. uuunv

and attitudes of society at large. In a diverse and dynamic nation like the United States, the outcome of this

V/VVWtOllVllO VA mill V lUUOJtO VV ltil VlOOVllltlVO Oliv UiVVOOW Will HOW AUl’l VOV1A111K. 1111 viiwotiviio. oiioviiiss: tllV<

behavior of employers. A favorable resolution can reinforce the belief in equal opportunity and inspire

vviivio tv own ittotiw wiivn tnw' low uiovimiiiiotivii. vviivvioviy. o me.auvt- vutvvmv t>UUiU ivotvi ci bviibv

of disillusionment and perpetuate discriminatory practices, affecting not only the immediate parties but also 

perpetuating systemic injustices that have far-reaching implications for society as a whole.

iiiv vcibe UiVUiViiitd Ui»J UibWiiaocti Ui. iiil iiiUiviUUtti Wiiii ci UibciUiiiiV. WiiU vUiicCiiUb iUUi Uvi iviiiUiialiUii Wcib

due to her disability, encapsulates a broader narrative that touches upon the fundamental rights and public

XXLG iCUcli UiUvCCUUiiib CliiU CV viitUciiiiiiijui wi uLCcuuifci ctii iiik/iubivc. iiua-uibCiiunuaujiv buvioiv.

outcome in this case will undoubtedly set a precedent and send a resounding message about our commitment

tu uiuicuimi me ntuus cuiu uiuunv ui cm muiviuuais. uaiueuiauy muse wiiu cue must vumciauic. it is a ease

that demands our collective attention and underscores the vital importance of safeguarding the rights of all 

citizens, in the pursuit of a more equitable and just society for everyone.

Conclusion

9



ivjiiti ax g.uuxvutd cuiu mii/iiwiuyiii txi sutfiv* uiw.i vticiMiivi ivoywuuuv

requests this Honorable Court to grant certiorari in this case. The issue at hand revolves around the

j uiiduiviiMiia-i unmavtw i^ttuvn ui ivu.iv tu ui tuv 1 vuviai xvuivo ui nuyviimv x i vvvuui v \ x i\ru /. juvviiivan V •

whether it should be construed as jurisdictional and serve as a sole basis for the summary dismissal of cases

due to untimeliness.

1 VC 11 VUUl.iUl^ i vuiujiiwi vMUtviiuo mat. in avvMiuouvv vy itu tuv ui mviuivo vatttuuwivu in ruuauiai v.

(2006), Sebelius v. Auburn Regional Medical Center (2012), Reed Elsevier, Inc. v. Muchnick (2010), and

i_s\j vv ivo v . ivwoovn \ / /. ivuiv *rv vi uiv i ivru oiivuiu iiMt uv uwmvu luiiouivtiviiui. xuvov vttavo uiiuvtowiv

the evolving view of procedural rules as non-jurisdictional and emphasize the necessity of clear 

congressional intent to establish rules as jurisdictional.

luiiouivtiMiitu viicu uvtvi i4jauvm vi ivuiv tv ucto lot ~t vaviimtiivivivvvvi. mv i viiuv/iivi tuduvo mat tuv

implications for access to justice, particularly for disabled individuals, many of whom may be representing

uiviuovivvo miv ov. xiii.3 vncuuvivii^auvii may unuuiy uioauvautatv uiviu, vvivuuuny ytvvtuumc mvmvuvua

appeals. The Petitioner also stresses the disproportionate impact on disabled individuals from marginalized 

racial backgrounds who already face numerous challenges and vulnerabilities in society.

vviumicui auu mi m v lumti vituitv mu tuv luiiouivtiMiicti ouuuo mi ivuiv1UV 1 VtltlMUVl MVUVVVO tllttt My £MCUltlU£.

40, this Honorable Court has the opportunity to not only clarify an important procedural matter but also to

oaiviiucuu tuv miiiiviviVk) mi launvoo. vviuuy,. aiivi avvvjj im iuouvv. in i v v iv vr uik. uuo vaov. uiv vmuh vttu

affirm its commitment to ensuring that justice is not denied due to procedural technicalities and remains

accessible to all, irrespective of their circumstances.

LliVOV lVUOMliO. (Uiu UI UIV llltvivat Ml UMllMiUUliX UIV UitV£UltY Ml Uiv lVKttl oyotviu tuiu UIV M1U1V1M1VO MXX Ml

justice, the Petitioner humbly requests this Honorable Court to grant the writ of certiorari and consider the

merits of the case.

l



Respectfully Submitted,

Gloria E. Hill

Petitioner Pro Se
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEBRASKA

GLORIA E. HILL,

8:21-CV-161Plaintiff,

vs.
JUDGMENT

LIFE LINE SCREENING OF 
AMERICA, LLC,

Defendant.

For the reasons stated in the Court's memorandum and order of 
September 27, 2021 (filing 13), memorandum and order of February 7, 2022 

(filing 17), and the accompanying memorandum and order, the plaintiff’s 

claims are dismissed.

Dated this 6th day of April, 2022.

BY THE COURT:

nited States District Judge
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEBRASKA

GLORIA HILL,

8:21CV161Plaintiff,

vs.
MEMORANDUM 

AND ORDERLIFE LINE SCREENING OF 
AMERICA, LLC, MICHAELLE L. 
BAUMERT, and NEBRASKA EQUAL 
EMPLOYMENT OPPORTUNITY 
COMMISSION,

Defendants.

Plaintiff, a non-prisoner, has been given leave to proceed in forma pauperis. 
(Filing 11.) The court now conducts an initial review of Plaintiff’s claims to 
determine whether summary dismissal is appropriate under 28 U.S.C. § 1915(eX2).

I. SUMMARY OF COMPLAINT

Plaintiff alleges that she is a 55-year-old Hispanic, Christian woman with a 
disability and a record of disability. She claims she worked as an ultrasound 
technician at her employer’s Omaha, Nebraska, location from May 14,2018, to the 
date of her termination on April 25, 2019, and her performance was satisfactory 
during that time. Plaintiff alleges that she was “harassed” or “treated poorly” by 
coworkers and a manager due to her age, national origin, and religion, after which 
Plaintiff complained (presumably to her employer) twice. Plaintiff states that one of 
her coworkers harassed her on a daily basis by talking to others about Plaintiff and 
purposely losing Plaintiff’s paperwork. Plaintiff claims that a manager told Plaintiff 
she was doing tilings wrong and did not know protocol, as well as talked to other 
coworkers about Plaintiff in a voice loud enough that patients could hear. After

i
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Plaintiff complained about this treatment, she received a bonus that was half as much 
as was promised. (Filing 1 at CM/ECF p. 6.)

Plaintiff alleges that she was injured on the job on March 22, 2019, resulting 
in a doctor’s order that she not lift more than 10 pounds, avoid standing for long 
periods of time, and not load and unload the van.1 Plaintiff “requested and received 
medical leave as a reasonable accommodation” after her injury. (Filing 1 at CM/ECF 
p. 6.) She returned to work from medical leave on April 24,2019, after her employer 
verified her doctor’s restrictions. Plaintiff claims she was then terminated the next 
day for the purported reason that she “was not a good fit.” (Filing 1 at CM/ECF p.
6-)

Finally, Plaintiff alleges that her employer refused to give her a paycheck for 
the one day she worked after returning from medical leave and for the “remainder 
of [her] Paid Time Off leave,” claiming that the amount allegedly owed to Plaintiff 
“went to deductions and they did not owe [Plaintiff] anything.” Plaintiff’s former 
employer has also failed to send her a letter she requested six times in order to “take 
the state boards for a Registered Vascular Technician.” (Filing 1 at CM/ECF p. 6.)

Plaintiff complains that because of her national origin, religion, age, and 
disability, her employer unlawfully terminated her, failed to promote her, subjected 
her to unequal terms and conditions of employment, and retaliated against her, and 
that her employer failed to accommodate her disability. Plaintiff makes her claims 
under Title VII of the Civil Rights Act of 1964 (“Title VII”), 42 U.S.C. §§ 2000e to 
2000e-17 (Westlaw 2021); theNebraska Fair Employment Practice Act (“NFEPA”), 
Neb. Rev. Stat. §§ 48-1101 to 48-1125 (Westlaw 2021); the Age Discrimination in

1 In one part of Plaintiff’s Complaint, she alleges that her disability or 
perceived disability is: “Doctor advised me not to lift above 501bs due to backache.” 
(Filing 1 at CM/ECF p. 4.) In another part of her Complaint, Plaintiff says she was 
placed on ‘limited duty” by her doctor, consisting of “not lifting more than 10 
pounds, not standing for long periods of time, and I was unable to load and unload 
the van.” (Filing 1 at CM/ECF p. 6.)

2
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Employment Act (“ADEA”), 29 U. S.C. §§ 621 to 634 (Westlaw 2021); the Nebraska 
Age Discrimination in Employment Act (“NADEA”), Neb. Rev. Stat. §§ 48-1001, 
et seq. (Westlaw 2021); and the Americans With Disabilities Act (“ADA”), 42 
U;S.C. §§ 12112 to 12117 (Westlaw 2021).

II. STANDARDS ON INITIAL REVIEW

The court is required to review in forma pauperis complaints to determine 
whether summary dismissal is appropriate. See 28 U.S.C. § 1915(e). The court must 
dismiss a complaint or any portion of it that states a frivolous or malicious claim, 
that fails to state a claim upon which relief may be granted, or that seeks monetary 
relief from a defendant who is immune from such relief. 28 U.S.C. § 1915(e)(2)(B).

Pro se plaintiffs must set forth enough factual allegations to “nudgejj their 
claims across the line from conceivable to plausible,” or “their complaint must be 
dismissed.” Bell Atlantic Corp. v. Twombty, 550 U.S. 544, 569-70 (2007); see also 
Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (“A claim has facial plausibility when 
the plaintiff pleads factual content that allows the court to draw the reasonable 
inference that the defendant is liable for the misconduct alleged.”).

“The essential function of a complaint under the Federal Rules of Civil 
Procedure is to give the opposing party fair notice of the nature and basis or grounds 
for a claim, and a general indication of the type of litigation involved.” Topchian v. 
JPMorgan Chase Bank, KA., 760 F.3d 843, 848 (8th Cir. 2014) (internal quotation 
marks and citations omitted). However, “[a] pro se complaint must be liberally 
construed, and pro se litigants are held to a lesser pleading standard than other 
parties.” Topchian, 760 F.3d at 849 (internal quotation marks and citations omitted).

3
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in. DISCUSSION

A. Exhaustion of Administrative Remedies

To pursue discrimination and retaliation claims under Title VII, the ADA, and 
the ADEA, a plaintiff must exhaust all administrative remedies. To accomplish this' 
a plaintiff must seek relief through the Equal Employment Opportunity Commission 
(“EEOC'’) or the Nebraska Equal Opportunity Commission (“NEOC”). 42 U.S.C. § 
2000e-5(f)(l) (Title VII); 42 U.S.C. § 12117(a) (stating that the remedies and 
procedures set forth in Title VII, including those pertaining to exhaustion, apply to 
disability discrimination claims under the ADA); Parisi v. Boeing Co., 400 F.3d 583, 
585 (8th Cir. 2005) (“Exhaustion of administrative remedies is a condition precedent 
to the Sling of an action under die ADEA in federal court.”). The EEOC/NEOC will 
then investigate the charge and determine whether to file suit on behalf of the 
charging party or make a determination of no reasonable cause. If the EEOC/NEOC 
determines that there is no reasonable cause, the agency will then issue the charging 
party a right-to-sue notice. 42 U.S.C. § 2000e-5(f)(l). In Title VII and ADA cases, 
the charging party has 90 days from the receipt of the right-to-sue notice to file a 
civil complaint based on her charge. 42 U.S.C. § 2000e-5(f)(l).

Here, the right-to-sue letter attached to the Complaint is dated November 16, 
2020. (Filing 1 at CM/ECF p. 9.) The Complaint alleges that Plaintiff received the 
right-to-sue letter on November 22, 2020. (Filing 1 at CM/ECF p. 7.) She had 90 
days from her receipt of the letter—or until February 22, 20212—to file a lawsuit 
under Title VII and the ADA. It appears she did so, as Plaintiff has attached to her 
Complaint letters from the Douglas County District Court dated February 23, 2021, 
and March 4, 2021, indicating that Plaintiff twice attempted to file her Complaint 
entitled “United States District Court” in that court, but she was directed to either 
send them to t

(Filing 1 at CM/ECF

2 Ninety days from November 22, 2020, was actually February 20, 2021, 
which was a Saturday. The next business day was February 23,2021.

4
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‘substantially limits’ a major life activity should not demand extensive analysis”; 
requires an “individualized assessment”; and requires applying a lower standard than 
that applied to the phrase “substantially limits” prior to the enactment of the ADA 
Amendments Act of 2008.3 29C.F.R. § 1630.2(j)(l)(iii. iv). Finally, “[t]he effects 
of an impairment lasting or expected to last fewer than six months can be 
substantially limiting” within the meaning of the ADA. 29 C.F.R. § 1630.2Q(l)(ix).

The NFEPA makes it an unlawful employment practice for an employer to 
“dischaige[] or to harass any individual, or otherwise to discriminate against any 
individual with respect to compensation, terms, conditions, or privileges of 
employment^ because of such individual’s... disability...Neb. Rev. Stat. § 48- 
1104. “The disability discrimination provision[s] in the NFEPA are patterned after 
the ADA, and the statutory definitions of ‘disability’ and ‘qualified individual with 
a disability’ contained in the NFEPA are virtually identical to the definitions of the 
ADA.” Ryan v. Capital Contractors, Inc., 679 F.3d 111, 111 n.3 (8th Cir. 2012) 
(internal quotation marks and citation omitted); Morriss v. BNSFRy. Co., 817 F.3d 
1104, 1106 n.2 (8th Cir. 2016); see Neb. Rev. Stat. §§ 48-1102(9) & (10).

As noted above, in one part of Plaintiffs Complaint, she alleges that her 
disability or perceived disability is that her “Doctor advised me not to lift above 
501bs due to backache.” (Filing 1 at CM/ECF p. 4.) hi another part of her Complaint, 
Plaintiff says that after she was “injured on the job” on March 22, 2019, she was 
placed on “limited duty” by her doctor, consisting of “not lifting more than 10 
pounds, not standing for long periods of time, and I was unable to load and unload 
the van.” (Filing 1 at CM/ECF p. 6.) According to Plaintiff, she “requested and 
received medical leave as a reasonable accommodation” after her injury, and she 
returned to work on April 24, 2019. (Id.) However, she was terminated from her job

3 The ADA Amendments Act of 2008, which broadened the definition of a 
“disability.” became effective January 1,2009. See ADA Amendments Act of2008, 
Pub. L. No. 110-325, § 8, 122 Stat. 3553, 3559 (2008).

8
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one day later for the purported reason that she “was not a good fit.” (Id.) She also 
claims she was not paid for one day of work after she returned from medical leave 
and for her “Paid Time Off.”

To establish a claim of discrimination under the ADA, a plaintiff must 
demonstrate that she (1) “was disabled within the meaning of the ADA; (2) that [she] 
was qualified to perform the essential functions of the job with or without a 
reasonable accommodation; and (3) a causal connection between an adverse 
employment action and the disability.”Evans v. Coop. Response Ctr., Inc., 996 F.3d 
539, 545 (8th Cir. 2021) (internal quotation marks and citation omitted).

Liberally construed, Plaintiff plausibly alleges facts indicating that she had a 
disability within the meaning of the ADA (a back injury/condition that affected her 

musculoskeletal system and substantially limited her ability to perform manual 
tasks, stand, lift, carry, and work); she received a reasonable accommodation for 
such disability (a month of medical leave); and she was discriminated against for 
having a disability or for taking advantage of the accommodation by being 
terminated from her job within one day of returning from such leave.

However, Plaintiff has not alleged that she was qualified to perform the 
essential functions of her job with or without a reasonable accommodation. The two- 
part test for determining whether an individual is “qualified” within the meaning of 
the ADA are (1) ‘Whether the individual possesses the requisite skills, education, 
certification or experience necessary for die job” and (2) ‘Whether the individual 
can, despite [her] impairments, perform the essential functions of the job either with 
or without reasonable accommodation,” with essential functions being “the 
fundamental job duties of the employment position.” Moses v. Dassault Falcon Jet- 
Wilmington Coip, 894 F.3d 911, 923 (8th Cir. 2018) (internal quotation marks and 
citations omitted). Here, because Plaintiff performed her job for almost one year 
before being terminated, her allegations allow an inference that she possessed the 
necessary skills, educations, certification, and experience to perform her job. 
However, Plaintiff has not alleged facts sufficient to satisfy the second element—

9
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that is, whether her physician’s limitations still applied after she returned to work 

and whether, when she returned from medical leave, she could perform the essential 
functions of her job with those limitations. Lipp v. Cargill Meat Solutions Corp., 911 

F.3d 537, 546 (8th Cir. 2018) (“an employee invoking ADA protection must show 

she can perform her essential job functions at the time of hex termination” (internal 
quotation marks and citation omitted; emphasis in original)).

The Plaintiff will be given leave to amend her Complaint to allege facts 

showing that she was able to perform the essential functions of her job, with or 

without reasonable accommodation, at the time of her termination.

E. Age Discrimination (ADEA/NADEA)

Plaintiff asserts an age-discrimination claim under the ADEA and the 

Nebraska ADEA. The ADEA protects individuals over 40 years of age and prohibits 
an employer from failing or refusing to hire, discharging, or otherwise 

discriminating against any individual with respect to her compensation, terms, 
conditions, or privileges of employment, because of such individual’s age. 29 U.S.C. 
§ 623(a); Anderson v. Durham D & M, L.L.C., 606 F.3d 513, 523 (8th Cir. 2010). 
“[T]he Nebraska ADEA is so closely patterned after die federal ADEA that 
Nebraska courts look to federal law when deciding Nebraska ADEA claims.” 

Starkey> v. Amber Enterprises, Inc., 987 F.3d 758, 765 (8th Cir. 2021).

The court looks to the elements of a prima facie case of discrimination in 

assessing whether Plaintiff has pled enough facts to make entitlement to relief 

plausible. To set forth a prima facie claim of age discrimination, a plaintiff must 
establish that (1) she is over 40 years of age; (2) she met the applicable job 

qualifications; (3) she suffered an adverse employment action; and (4) similarly 

situated employees outside the class were treated more favorably. Anderson, 606 

F.3d at 523; see also Faulkner v. Douglas Cty. Nebraska, 906 F.3d 728, 734 (8th 

Cir. 2018). Under the ADEA, “age must be the ‘but-for’ cause of the employer’s

10
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decision.” Tusing v. Des Moines Indep. Cmty. Sch. Dist., 639F.3d 507, 516 (8th Cir. 
2011).

Plaintiff alleges that she is over 40 years of age and that she suffered adverse 
employment actions in the form of a reduced bonus, refusal to pay earned 
compensation, and teimination. She broadly declares that these adverse actions were 
due in part to her age. By virtue of the fact that Plaintiff performed her job for almost 
one year before being terminated, her allegations also allow an inference that she 
met the applicable job qualifications. However, Plaintiff fails to allege facts 
indicating that employees in similar circumstances who were under 40 years of age 
were treated more favorably—i.e., employees with similar medical restrictions 
received full bonuses, were not deprived of earned compensation, and were not 
terminated. See Faulkner, 906 F.3d at 734 (comparator in age-discrimination case 
was not similarly situated because comparator was released by her physicians with 
no restrictions, unlike the plaintiff, who had several lifting, pushing, pulling, and 
overhead-work restrictions).

The Plaintiff will be given leave to amend her Complaint to allege facts 
showing that similarly situated employees who were under 40 years of age were 
treated more favorably.

F. Retaliation fall Acts)

The ADA, Title VO, the NFEPA, the ADEA, and the NADEA prohibit 
retaliation. 42 U.S.C. § 12203(a) (prohibiting discrimination (i.e. retaliation) 
because an individual “has opposed any act or practice made unlawful by” the ADA 
or “made a charge, testified, assisted, or participated in any manner in an 
investigation, proceeding, or hearing under” the ADA); 42 U.S.C. § 2000e-3(a) 
(prohibiting discrimination (i.e. retaliation) because an employee or applicant “has 
opposed any practice made an unlawful employment practice by” Title VII or “has 
made a charge, testified, assisted, or participated in any manner in an investigation, 
proceeding, or hearing under” Title VII); Neb. Rev. Stat. § 48-1114(1) (it is unlawful

11
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for an employer to discriminate (i.e. retaliate) against an employee because she has 

“opposed any practice made an unlawful employment practice by the [NFEPA]” or 
“has made a charge, testified, assisted, or participated in any manner in an 

investigation, proceeding, or hearing under the [NFEPA]...29 U.S.C. § 623(d) 
(ADEA); Neb. Rev. Stat. § 48-1004(4) (NADEA).

To establish a prana facie case of retaliation under these acts, a plaintiff must 
show “(1) that he or she engaged in statutorily protected activity; (2) an adverse 

employment action was taken against him or her, and (3) a causal connection exists 

between the two eventsBlackwell v. Alliant Techsystems, Inc., 822 F.3d 431,436 

(8th Cir. 2016) (internal quotation omitted) (Title VII retaliation); Moses v. Dassault 
Falcon Jet-Wilmington Corp, 894 F.3d 911, 924 (8th Cir. 2018) (ADA); Knapp v. 
Ruser, 901 N.W.2d 31,48 (Neb. 2017) (NFEPA).

Plaintiff alleges that because she requested and took medical leave as a 

reasonable accommodation for her back injury, her employer terminated her from 

her employment within a day of returning from such leave, and her employer also 

failed to pay her compensation she previously earned. This sufficiently alleges a 

retaliation claim under file ADA and the NFEPA, although solely relying on the 

temporal proximity between Plaintiff taking medical leave and her termination may 

ultimately prove inadequate to prove causation. Lots v. Dean, 746 F.3d 857, 865 

(8th Cir. 2014) (temporal proximity between protected conduct and adverse action 

must be “very close” for timing alone to support finding of causation for retaliation 

under ADA); Hill v. Walker, 737 F.3d 1209,1219 (8th Cir. 2013) (ten days between 

state employee’s letter requesting that supervisor “respect” her medical leave time 
and employee’s termination was insufficient, standing alone, to raise inference of 

causation, as would support prima facie case of retaliation under ADA); Kirkeberg 

v. Canadian Pac. Ry., 619 F.3d 898, 908 (8th Cir. 2010) (requesting reasonable 

accommodation is protected activity under ADA). After initial review of Plaintiff s 

amended complaint. Plaintiffs ADA/NFEPA retaliation claim may proceed to 

service of process along with any other viable claims.

12
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Plaintiffs Complaint also states that before her termination, she “complained” 

about her coworkers harassing her due to her age, national origin, and religion; she 
“filed a harassment complaint” with the regional operations leader about one of her 

coworkers; and she “informed . . . via email” the regional operations leader of her 
experience with a clinical manager who told Plaintiff she was doing things wrong 
and didn’t know protocol and talked about Plaintiff to other employees. (Filing 1 at 
CM/ECF p. 6.) Very liberally construed, and for purposes of initial review only, 
these complaints to management opposing harassment based on Plaintiffs age, 
national origin, and religion consist of “protected conduct” under Title VU and the 
ADEA. Wallace v. Interbake Foods, LLC, 973 F. Supp. 2d 1067,1081 (D.S.D. 2013) 
(“Complaints to management or objections to harassment can be protected 

conduct.”); Van Horn v. Specialized Support Servs., Inc., 241 F. Supp. 2d 994,1010 
(S.D. Iowa 2003) (“An employee is privileged to oppose workplace discrimination 

both by the filing of formal charges and by informal action including making 
informal complaints to management. . ..”; “There is no question that [Plaintiffs] 

repeated complaints to [her employer] about the conduct of her client constituted 

protected activity” for purposes of Title VII).

Further, Plaintiff alleges that she suffered the adverse employment actions of 
termination and reduced compensation after this protected activity and that her 

complaints (along with her use of medical leave) caused these adverse actions. Like 

Plaintiff’s ADA retaliation claim discussed above, I conclude that these allegations, 
although sparse, sufficiently allege a retaliation claim under Title Vff, the ADEA, 
and companion Nebraska acts, although solely relying on the temporal proximity 

between Plaintiff complaining to her employer and her termination and reduction of 
pay may ultimately prove inadequate to prove causation. After initial review of 

Plaintiffs amended complaint, Plaintiff’s Title VU, NFEPA, ADEA, and NADEA 

retaliation claims may proceed to service of process along with any other viable 

claims.

13
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IV. CONCLUSION

For purposes of initial review only, Plaintiffs Complaint states retaliation 

claims under the ADA, Title VD, die NFEPA, the ADEA, and the NADEA. 
However, Plaintiffs Complaint fails to state a plausible claim for relief for national- 
origin or religious discrimination, disability discrimination, and age discrimination. 
The court on its own motion will grant Plaintiff leave to file an amended complaint 
that sufficiendy alleges discrimination claims upon which relief may be granted. If 
Plaintiff fails to file an amended complaint in accordance with this Memorandum 
and Order, Plaintiffs discrimination claims will be dismissed without prejudice, and 
Plaintiffs retaliation claims will proceed to service of process.

IT IS ORDERED:

Defendants Michaelle L. Baumert and the Nebraska Equal 
Employment Opportunity Commission are dismissed without prejudice, and such 

parties shall no longer be parties to this action.

1.

2. Plaintiffs Complaint states retaliation claims under the ADA, Title VII, 
the NFEPA, the ADEA, and the NADEA. However, Plaintiffs Complaint fails to 
state plausible claims for relief for national-origin or religious discrimination, 
disability discrimination, and age discrimination. Plaintiff shall have 30 days to file 
an amended complaint in accordance with this Memorandum and Order. Failure to 
file an amended complaint within the time specified by the court will result in the 
dismissal of Plaintiffs discrimination claims without prejudice, and Plaintiff s 
retaliation claims will proceed to sendee of process.

3. Plaintiffs amended complaint shall consist of relevant allegations from 
her original Complaint (Filing 1) and any new allegations. Failure to consolidate all 
claims into one document may result in die abandonment of claims. Plaintiff is 
warned that an amended complaint will supersede, not supplement, her prior 
pleadings.

14
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4. The court reserves the right to conduct further review of Plaintiffs 
claims pursuant to 28 U.S.C. § 1915(e) in the event she files an amended complaint.

The Clerk of the Court is directed to set a pro se case management 
deadline using the following text: October 27,2021—amended complaint due.

5.

6. Plaintiff shall keep the court informed of her current address at all times
while this case is pending. Failure to do so may result in dismissal without further 
notice.

DATED this 27th day of September, 2021.

BY THE COURT:
/dAcAasuA &•

Richard G. Kopf
Senior United States District Judge

15

3



-Fr-KTTbTPST- |7

Memorandum and Order of the
Second review by tinner r.:;;

District Court for the District of

02/07/2022

3



8I21-CV-00161-JMG-MDN Doc#17 Filed: 02/07/22 Page 1 of 4 - Page ID # 62

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEBRASKA

GLORIA HILL,

Plaintiff, 8:21CV161

vs.
MEMORANDUM 

AND ORDERLIFE LINE SCREENING OF 
AMERICA, LLC,

Defendant.

Plaintiff, a non-prisoner, has been given leave to proceed in forma pauperis. 
(Filing 11.) After initial review of Plaintiffs Complaint to determine whether 
summary dismissal was appropriate under 28 U.S.C. § 1915(e)(2), the court decided 
that (1) Plaintiffs retaliation claims under the ADA1, Title VII2, the NFEPA3, the 
ABEA4, and the NADEA5 may proceed to service of process against Defendant Life 
Line Screening of America, LLC; (2) Plaintiff must file an amended complaint with 
additional facts if she wished to proceed with claims for national-origin or religious

l Americans With Disabilities Act, 42 U.S.C. §§ 12112 to 12117 (Westlaw
2022).

2 Title VII of the Civil Rights Act of 1964,42 U.S.C. §§ 2000e to 2000e-17 
(Westlaw 2022).

3 Nebraska Fair Employment Practice Act, Neb. Rev. Stat. §§ 48-1101 to 48- 
1125 (Westlaw 2022).

4 Age Discrimination in Employment Act, 29 U.S.C. §§ 621 to 634 (Westlaw
2022).

5 Nebraska Age Discrimination in Employment Act, Neb. Rev. Stat. §§ 48- 
1001, etseq. (Westlaw 2022).
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discrimination, disability discrimination, and age discrimination; and (3) Defendants 
Michaelle L. Baumert and the Nebraska Equal Employment Opportunity 
Commission would be dismissed from this action without prejudice. (Filing 13 at 
CM/ECFp. 14.)

Plaintiff has filed an Amended Complaint (Filing 15), but she has failed to 
allege any of the facts the court discussed in its initial review as being necessary to 
state a plausible claim for relief for national-origin or religious discrimination, 
disability discrimination, and age discrimination. Accordingly,

IT IS ORDERED:

1. Plaintiff’s retaliation claims under the ADA, Title VII, the NFEPA, the 
ADEA, and the NADEA may proceed to service of process against Defendant Life 
Line Screening of America, LLC;

Plaintiff’s Complaint and Amended Complaint fail to state plausible 
claims for relief for national-origin or religious discrimination, disability 
discrimination, and age discrimination, and such claims are dismissed without 
prejudice.

2.

For service of process on Defendant Life Line Screening of America, 
LLC, the Clerk of Court is directed to complete a summons form and a USM-285 
form for such Defendant using the address “Life Line Screening of America, LLC, 
Attn: Human Resource Director, 901 S. Mopac Expressway, Building 2, Suite 130, 
Austin, TX 78746” and forward them together with a copy of the Complaint (Filing 
1), the Amended Complaint (Filing 15), a copy of this court’s previous 
Memorandum and Order on initial review (Filing 13), and a copy of this 
Memorandum and Order to the Marshals Service.6 The Marshals Service shall

3.

6 Pro se litigants proceeding in forma pauperis are entitled to rely on service 
by the United States Marshals Sendee. Wright v. First Student, Inc., 710 F.3d 782,

2
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serve Defendant Life Line Screening of America, LLC, at 901 S. Mopac 
Expressway, Building 2, Spite 130, Austin. TX 78746. Service may also be 
accomplished by using any of the following methods: residence, certified mail, or 
designated delivery service upon any officer, director, managing agent, or registered 
agent, or by leaving the process at Defendant’s registered office with a person 
employed therein, or by certified mail or designated delivery service to Defendant’s 
registered office. See Federal Rule of Civil Procedure 4(h); Neb. Rev. Stat. § 25- 
509.01.

4. The United States Marshal shall serve all process in this case without 
prepayment of fees from Plaintiff.

5. Federal Rule of Civil Procedure 4{m) requires service of the complaint 
on a defendant within 90 days of filing the complaint. However, Plaintiff is granted, 
on the court’s own motion, an extension of time until 90 days from die date of this 
order to complete service of process. The Clerk of Court shall set a case-management 
deadline accordingly.

6. Because this non-prisoner case is proceeding to service of process, and 
at the direction of the court, this case is removed from the pro se docket. The Clerk

783 (8th Cir. 2013). Pursuant to 28 U.S.C. § 1915(d), in an in forma pauperis case, 
“|tjhe officers of the court shall issue and serve all process, and perform all 
duties in such cases.” See Moore v. Jackson, 123 F.3d 1082, 1085 (8th Cir. 1997) 
(language in § 1915(d) is compulsory): Fed. R. Civ. P. 4(cX3) (court must order that 
service be made by United States Marshal if plaintiff is authorized to proceed in 
forma pauperis under 28 U.S.C. § 1915). See, e.g., Beyer v. Pulaski County Jail, 589 
Fed. Appx. 798 (8th Cir. 2014) (unpublished) (vacating district court order of 
dismissal for failure to prosecute and directing district court to order die Marshal to 
seek defendant’s last-known contact information where plaintiff contended that the 
jail would have information for defendant’s whereabouts); Graham v. Satkoski, 51 
F.3d 710, 713 (7th Cir. 1995) (when court instructs Marshal to serve papers for 
prisoner, prisoner need furnish no more than information necessary to identify 
defendant; Marshal should be able to ascertain defendant’s current address).

3
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of Court shall randomly assign new judges to this case and shall request a 
reassignment order from the Chief Judge.

7. Plaintiffs Application to Proceed in District Court Without Prepaying 
Fees or Costs (Filing 16) is denied as moot because Plaintiff has already been granted 
leave to proceed in forma pauperis (Filing 11).

8. Plaintiff shall keep the court informed of her current address at all times 
while this case is pending. Failure to do so may result in dismissal without further 
notice.

DATED this 7th day of February, 2022.

BY THE COURT:

Richard G. Ko$f
Senior United States District Judge

4
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U.S. Equal Employment opportunity CommissionsfiocrfcoTiiewt'is:-

Dismissal and Notice of Rights
From: St Louis District Office

1222 Spruce Street
Room 8.100
Saint Louis, MO 63103

To: Gloria EL Hill
14622 Morman St 
Bennington, NE 68007

□ On behalf of personas) aggrieved rtbose idcntSy is 
CONFfPEtmAL (29 CFR $160U7(o))

Telephone No.EEOC ReprasenteSveEEOC Charge Wo.
Joseph J. Wilson,

_______________ State & Local Program Manager__________________

THE EEOC IS CLOSING ITS FILE ON THIS CHARGE FOR THE FOLLOWING REASON:
| | The tacts alleged in the charge fell to state a claim under any oi the statutes enforced by the EEOC.

| j your allegations did not involve a disability as defined tty lbs Americans Willi Disabilities Act.

[ j -mg Respondent employs less than the required number of employees or is not otherwise covered by flic statutes.

| I Your charge was not Bmely filed with EEOC;,in other words, you waited too long alter the date(s) of Ihe alleged
discrimination to tile your charge

I 1 The EEOC issues the following determination: Based upon Its investigation, the EEOC is unable to conclude that the
1----- information obtained establishes violations of the statutes. This does not certify that the respondent is in compliance with

the statutes. No finding is made as to any other issues that mi$rt be construed as having been raised by this charge.

I x I The EEOC has adopted Ihe findings of the state or local foir employment practices agency that investigated this charge.

| | Other {briefly state)

(314)798-193032E-2019-00583

- NOTICE OF SUIT RIGHTS -
. (See the eddlthna! Information attached to this farm)

Title VII the Americans with Disabilities Act, the Genetic InformationNondiscrimination Act, or the Age 
Discrimination in Employment Act: This will be the only notice of dismissal and of your right to sue that we will send you. 
You may file a lawsuit against the respondent(s).under federal (awbased on this charge in federal or state court. Your 
lawsuit must be filed WITHIN 90 DAYS of your receipt of this notice; or your right to sue based on this charge will be 
losL (The time limit for Ring suit based on a claim under state law may be different.)

Equal Pay Act (EPA): EPA suits must be filed in federal or state court wilhin 2 years (3 years for willful violations) of the 
alleged EPA underpayment. This means that backpay due for any violations that occurred mere than 2 years (3 .years) 
before you file suit may not be collectible.

/ j On bettatf oUhe ComrafcsTon

November 16.2020
7 /Dale Mailed}Lloyd J. Vasqucz, Jr., 

District Director

EnrJosums(K) '«
LIFE UNE SCREENING OF AMERICA, LLC
ATTN: Human Resource Director
901 SMopac Expressway
Building 2, Suite 130
Austin, TX 78746

cc:

Michaelle L. Baumert 
JACKSON LEWIS 
10050 Regency Cir Ste 400 
Omaha, NE 68114

3



Enclosure vifth EEOC 
Form 161 (tvMfi) Information Related to Rung Suit 

Under the laws Enforced by the EEOC

Title- VII of the Civil Rights Act. the Americans with Disabilities Act (ADA), 
Private Suit Rights * the Gnnntic Infonnatiwi Nondiscrimination Act (GINA), or the Age 

Discrimination in Employment Act (ADEA):

davpBiiod is over your right to sue based on the charge referred to m this Notice will be lost If you intend to 
constrtTan attorney you should do so promptly. Give your attorney a copy of Ih's Notice and its envelorte and 
him or her the date you received it Furthermore, in order to avoid any question that you did not act m a bmely 
manned SXSyour suit be filed within 90 days of the date this Notice was maf/ed to you (as 
indicated where the Notice is Signed) or the date of the postmark, if later.

the office of the clerk of the court where you are bringing suit, but do not expect that office to wnte your oompla 
or make legal strategy decisions for you.

Private Suit Rights

EPA suits must be filed in court within 2 years (3 years for willful violations) of the alleged EPA underpayment: back 
pay .due for violations that occurr^mom^n2YM^.j^befate‘Iggggj

suit must be filed within 90 days of this Notice arid within the 2- or 3-year EPA back pay recovery penod.

Title VII, the ADA or GINA:

State court is the ge

Equal Pay Act (EPA):

Therefore 
claim, _

ATTORNEY REPRESENTATION

because such requests do not relieve you of the requirement to bring suit within 90 days.

All Statutes:Attorney Referral and EEOC assistance

made within the next 90 days.)
IF YOU FILE SUIT, PLEASE SEND A COPY OF YOUR COURT COMPLAINT TO TH/S OFFICE.



NOTICE OF RIGHTS UNDER THE ADA AMENDMENTS ACT OF 2008 (ADAAA): The ADA 
amended, effective January 1, 2009, to broaden the definitions of disability to make it easier for individuals to 
be covered under the AD A/AD AAA. A disability is still defined as (1) a physical or mental impairment that 
substantially limits one or more major life activities {actual disability'); (2) a record of a substantially limiting 
impairment; or (3) being regarded as having a disability'. However, Utese terms are redefined, and it is easier to 
be covered under the new iaw.

was

If you plan to retain an attorney to assist vou with vour ADA daim. we rwaminmil that y«« tt.i^
information with your attorney and suggest that he or she consult the amended regulations and

ADAappendix. and other related publications. available at
http://www.eeoc.Eov/Iaws/tvpeg/diiinhilitv rcgulotions-cftn.

“Actual” disability' or a “record of” a disability (note: if you arc pursuing a failure to accommodate claim 
you must meet the standards for either “actual” or “record of” a disability):

> The limitations from die impairment no longer have to be severe or significant for the impairment to 
be considered substantially limiting.

> In addition to activities such as performing manual tasks, walking, seeing, hearing, speaking, breathing, 
learning, thinking, concentrating, reading, braiding, and communicating (mote examples at 29 C.F.R. § 
1630.2(i)), “major life activities” now include the operation of major bodily functions, such as: 
functions of the immune system, special sense organs and skin; normal cell growth; and digestive, 
genitourinary, bowel, bladder, neurological, brain, respiratory', circulatory, cardiovascular, endocrine, 
hemic, lymphatic, musculoskeletal, and reproductive functions; or the operation of an individual organ 
within a body Systran.

> Only one major life activity need be substantially limited.
> With die exception of ordinary eyeglasses or contact lenses, the beneficial effects of “mitigating 

measures” (e.g., hearing aid, prosthesis, medication, therapy, behavioral modifications) are not 
considered in determining if the impairment substantially limits a major life activity.

> An impairment that is “episodic” (e.g., epilepsy, depression, multiple sclerosis) or “in remission” (e.g., 
cancer) is a disability if it would be substantially limiting when active.

> An impairment may be substantially limiting even though it lasts or is expected to last fewer than six 
months.

“Regarded as” coverage:
> An individual can meet die definition of disability if an employment action was taken because of an 

actual or perceived impairment (e.g., refusal to hire, demotion, placement on involuntary leave, 
termination, exclusion for failure to meet a qualification standard, harassment, or denial of any other term, 
condition, or privilege of employment).

> “Regarded as” coverage under the ADAAA no longer requires that an impairment be substantially 
limiting, or that the employer perceives the impairment to be substantially limiting.

> The employer has a defense against a “regarded as” claim only when the impairment at issue is objectively 
BOTH transitory (lasting or expected to last six months or less) AND minor.

> A person is not able to bring a failure to accommodate claim if the individual is covered only under the 
“regarded as” definition of “disability.”

«
Although the amended ADA states that the definition of disability “shall be construed broadly ” and 

“should not demand extensive analysis.” some courts require specificity in the complaint explaining how an 
impairment substantially limits a major life activity or what facts indicate the challenged employment action 
was because of the impairment. Beyond the initial pleading stage, some courts win require specific evidence 
to establish disability. For more information, consult the amended regulations and appendix, as well as 
explanatory publications, available at httn^/wvvw.ecoc.gov/lavvs/tvnes/disabilin' rewilahniK ,T.n

Note:

http://www.eeoc.Eov/Iaws/tvpeg/diiinhilitv


owroehuZErAGENCYCHARGE OP DISCRIMINATION
NEB 1-19/20-7-50593-RD 

32E-2019-00583
0 FEPAThfetorntfe affected by the Privacy Act d 1974; 

See Privacy Act Statement before oorTqrietinfl this fonrn. Si EEOC
DATE RECEIVED 8Y NBOC

Nebraska Equal Opportunity Commission and EEOC KCOIEEHMC

JUL 05Z0I9HOME TELEPHONE
(661) 281-9233

NAME findfcafe Mr.. Ms.. /AsJ
Ms. Gloria E Hill

CITY, STATE AND ZIP COOE DATE OF BIRTH
1/12/1964

STREET ADDRESS
14622 Morman Street Bennington NE 68007 umouiomcE
NAMED IS THE EMPLOYS?, LABOR ORGANIZATION, EMPLOYMENT AGENCY. APPRENTICESHIP COMMITTEE, STATE
OR LOCAL GOVERNMENT AGENCY WHO DISCRIMINATED AGAINST ME (llimllmtaxSatKlmJ

NUMBER OF EMPLOYEES, MEMBERS
15-100 Employees

TELEPHONENAME
Life Line Screening of America. LLC

CITY, STATE AND ZIP COOE COUNTY
Douglas

STREET ADDRESS
901 S Mopac Expy #2, Ste 130 Austin TX 78746

TELEPHONENUMBER OF EMPLOYEES, MEMBERSNAME

COUNTYCITY. STATE AND ZIP CODESTREET ADDRESS

DATE DISCRIMINATION TOOK PLACE
LATEST 

6/10/2016
CAUSE OF DISCRIMINATION BASED ON (CLxkeBiroprfafe bmftsJI 

[ ] RACE [ ] COLOR ( } SEX jX] RELIGION [X] NATIONAL ORIGIN

[X] RETALIATION [X]AGE [X] DISABILITY {] GENETIC INFORMATION

EARLIEST
8/1/2018

I ) CONTINUING ACTION

THE PARTICULARS ARE flf fidtfWonal space is noetfcd, ottecli extra sheetjs}):
1.1 am 55 years old (DOB 01/12/1964), I am Hispanic,) am a Christian, and I have a disability and a 
record of disability. I worked for the respondent beginning on 05/14/2018, most recently as an Ultrasound 
Tech at Respondents Omaha, NE location. Due to my age, national origin, and religion I was harassed by 
coworkers and I complained about it Due to my disability I requested and received medical leave as a 
reasonable accommodation. Due to my age, national origin, religion, disability, and in retaliation for my 
medical leave and my complaint t was subjected to less favorable wages, terminated on 04/25/2019, and 
subjected to less favorable terms arid conditions of employment.

11.1 believe I have been discriminated against on the bases of age and retaliation, in violation of The Age 
Discrimination in Employment Act of 1967, as Amended, and Section 48-1004(1 and 4) of fee Nebraska 
Age Discrimination In Employment Act; on the bases of disability, record of disability and retaliation, in 
violation of ADA Amendments Act of 2008, and Sections 48*1104 and 48-1114(1) ofthe Nebraska Fair 
Employment Practice Act; and on the bases of national origin, religion, and retaliation, in violation o? Title 
Vil ofthe Civil Rights Act of 1964, as Amended, and Section 48-1104 and 48-1114(1) ofthe Nebraska 
Fair Employment Practice Act in that

1. In 08/2018, Ultrasound Tech Chantet Ankye (non-Hispanic, 23 years old, no known disability, religion 
unknown) started harassing me on a daily basis by asking what I did, talking to others about me, and she 
would purposely lose my paperwork.

2. On or around 08/23/20181 filed a harassment complaint regarding Ankye with the Regional Operations 
Leader Andy Schneider (non-Hispanic, age late 50's, no known disability, Christian). Schneider did not 
take any action until 11/2018 when Ankye had an issue with co-manager Sandy Beit (non-Hispanic, age 
late 40’s, no known disability, religion unknown). Ankye was then moved to a different team.

3. In 10/20181 was also treated poorly by Clinical Manager Betty Layton (non-Hispanic, age early 60's, no 
known disability, religion unknown). I only met her one day in October but was told I was doing things 
wrong, I didn't know protocol, and I could hear Layton talidng about me to other coworkers loud enough so 
patients could hear her as well. I informed Schneider of my experience with Layton via email on
11/19/2018. Schneider apologized for the incident and no other action was taken.

Continued on page 2
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4. in 12/2018, t received a bonus but it was not in the amount that the manager, Megan Johnson (non- 
Hispanic, age late 30% or 40s, no known disability, Christian), told me it was going to be. t was told it 
would be about $500 to $600 but it was only $300.

5.1 was injured on the job on 03/22/2019 while working in Lincoln, NE. I was put on limited duty by my 
doctor, such as not lifting more than 10 pounds, not standing for tong periods of time, and I was unable to 
load and unload the van.

6.1 filed for Worker's Compensation on 3/29/2019 and was on it until I returned to work on 04/23/2019. 
When I returned to work on April 23,1 provided the respondent with the information I got from American 
Family Urgent Care, which stated when t could go bade to work and the requirements of that I was asked 
to stay home from work the following day until foe respondent could verify my doctor's note.

7. On 04/25/2019 i was terminated by Andy Schneider and Human Resources Representative, Molly 
Mendoza (national origin unknown, age unknown, disability unknown, religion unknown) via conference 
call. The reason i was fold was because i was not a good fit

8.1 was supposed to receive my last paycheck for the one day I worked after returning from my medical 
leave on 05/17/2019. The check was also supposed to contain the remainder of my Paid Time Off leave. I 
confronted HR Representative Mendoza about foe check and was told foe total amount went to 
deductions and they did not owe me anything.

9. On 05/24/20191 emailed the Clinic Manager, Nathalie Garbani (national origin unknown, age 60‘s, 
disability unknown, religion unknown), informing her that i needed a letter so I could take the state boards 
for a Registered Vascular Technician. I requested the fetter about six times from Garbani. Every time I 
emailed Garbani, Mendoza would intervene and answer for Garbani, saying that she would get the letter 
to me as soon as she can. As of 06/10/20191 have still not received ft.

10. My performance was satisfactory.

I want this charge filed with both the EEOC am) the State or local 
Agency, if any. I will advise the agencies il I change my address or 
phone number amt I will cooperate fully with them h the processing of 
my charge in accordance wth their procedures.

LkhfaeVa-Staleof

On this, the 1 dauot .''tTol-U
The Complainant appeared before me/known la me for satisfactorily 
proven) to be person whose name Is subscribed to this
instrument, and acknowledged that they executed the same for (he 
purposes therein contained. _

County of

2o/? .

I swear or affem that I have read the above and that it is hue to the best 
of my taowtedpe, information and belief.

SIGNATURE OF COMPLAINANT

Notary Public 
Notary Sea) / OEtiML KOIAKY'Stsfe «f l&ttto

TARA CL REASONS!£51 HfrCar.tt.ExpLOa.ai.grtS
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Wireless Network Tesl
To test the wireless setup, press the Wireless* and the Information* button at the same time. The printed reports include tips to help solve 
any problems;.

"Icon Descriptions 
Power Wireless Cancelinformation Resume
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IN THE

SUPREME COURT OF THE UNITED STATES

(SrtortOi [I — PETITIONER
(Your Name)

VS.

\ ‘Screen RESPONDENT(S)

PROOF OF SERVICE

Qfcr^ f4i|(
M. ^

I ik______ . do swear or declare that on this date,
, 20=?|as required by Supreme Court Rule 29 I have 

served the enclosed MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 
and PETITION FOR A WRIT OF CERTIORARI on each party to the above proceeding 
or that party’s counsel, and on every other person required to be served, by depositing 
an envelope containingthe above documents in the United States mail properly addressed 
to each of them and with first-class postage prepaid, or by delivery to a third-party 
commercial carrier for delivery within 3 calendar days,

s J.

The names and addresses of those served are as follows:

bfe- ^
_________________________________________________________________________________

Vh *s4- ^r,
-j

I declare under penalty of perjury that the foregoing is true and correct.
U-q.oa

Executed on. 20.

(Signature)


