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| IN THE
SUPREME COURT OF THE UNITED STATES

~ DUSTIN ‘NGUY,EN ’ —PETITIQNER
(Your Name)" ‘

| VS
UNITED STATES OF AMERICA _RESPQNDENT(S)

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPE’RIS

The petitioner asks leave to file the attached petition for a writ of certiorari
Wlthout prepayment of costs and to proceed in forma pauperis.

Please check the approprlate boxes:

[XI Petitioner has previously been granted leave to proceed n forma pauperis in
 the following court(s):  UNITED STATES COURT OF APPEALS FOR THE EIGHTH
CIRCUIT; UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF

I0WA (WESTERN) "AND THE SUPREME COURT OF THE UNITED STATES

[1Petitioner has not prev1ously been granted leave to proceed in forma
paupems in any other court. ‘

X1 Petitioner’s affidavit or declaratlon in support of this motlon is attached hereto.
PRO SE PETITIONER -
[] Petitioner’s affidavit or declaratmn is not attached because the. court below

appomted counsel in the current proceedmg, and:

] The appomtment was made under the foIIowmg provision of law:
' , .Or

=

D a copy of the order of appomtment is appended

DATE i@/\ ‘-f , 2028

[ RECEIVED
JAN 16 2024

ICE OF T
gﬁ PREVE COURT oI



AFFIDAVIT OR DECLARATION : '
IN SUPPORT OF MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

I, DUSTIN NGUYEN , am the petitioner in the above entitled case. In support of
my motion to proceed in fo'rma paupems I state that because of my poverty I am unable to pay
the costs of this case or to give security therefor and I beheve I am entitled to redress.

1. For both you and your spouse estimate the average 'amount of money received from each of
the following sources during the past 12 months. Adjust any amount that was received .
weekly, biweekly, quarterly, semiannually, or annually to show the monthly rate. Use gross
amounts, that is, amounts before any deductions for taxes or otherwise.

Income source Average monthly amount during . Amount expected
the past 12 months next month
You i ~ Spouse You = Spbuse
Employment  $0.00 _ gN/A 90.00  gN/A
Self-employment - ._ $Q. 00 | - ¢ N/A _ ¢ 0, 00 . | $1N./A
Incorﬁs from real property $OA. 00 COgN/A $ 0, OO'.‘ ~ $N/A
(such as rental income) :
Interest and dividends $0.00 $ N/A | $. .O.- 00 $N/A
 aifts 200,00 gN/A __ §200,00 gN/A
- Alimony | : | | | $"0._00 $ N/.A | $ 0.00 $N/A
Chid Support $0.00 © . $N/A $0.00 _  sN/A
‘Retirement (such as social ~ $.0 00 $ N/A $ 0.00 sN/A

. security, pensions,
“annuities, insurance) -

Dfsabili_ty (such as social - $0.00 $.N/A - ¢$.0.00 ~ gN/A
security, insurance payments) ' ) ' -

~ Unemployment payments $0.00 $ N/A ¢ 0.00 . $N/A
Public-assistance - $.0.00 $N/A ~  $.0.00 . gN/A
(such as welfare) ‘ : : . |
Other (specify):________ $0.00 g N/A  $.0.00 s N/A

Total monthty income:  $200,00 g N/A §200,00. gN/A



2. Llst your employment history for the past two years, most recent ﬁrst (Gross monthly pay
is before taxes or other deductions.) :

Employer : Address Dates of ' Gross monthly pay
S .' - Employment o
N/A N/A - N/A | $0.00
: ' $
$

3. List your ‘spouse’s employment h1story for the past two years, most recent employer ﬁrst
(Gross monthly pay is before taxes or other deductlons ) :

.Employer Address , _ Dates of Gross monthly pay'
o o Employment . , :
N/A_. | - -N/A - ' N/A $0.00

$.

$

4. How much cash do you and your spouse have? $ NONE 0.00 »
‘Below, state any money you or your spouse have in bank accounts or in any other ﬁnanc1al

institution:

Typlt\eI /o/{ aﬁcé NEnt (é .g., checking or savings) gmol\lljm you héve’ ' Qmoum Xour spouse has
‘ $ I
$ $

5. List the assets, and their values, which you own or your spouse owns. Do ﬁot list clothing
and ordinary household furnishings. ' ‘ '

B [ Home N/A‘ NONE | ‘ o [J Other real estate" N/A NONE

Value _$0.00 ~ Value $0.00
] Motor Vehicle #1 N/A NONE [0 Motor Vehicle #2 N/ A NONE
Year, make & model i Year, make & model
Value _$0 -.'00 . , ' Value $0 00

[ Other épssets N/A NONE
Description '

vValue $0.00




6. State every person, business, or orgamzatmn owmg you or your spouse money, and the
amount owed. . .

Person owmg you or Amount owed to yO‘U' - Amount OWEd to your spouse
your spouse money . o . o .,
N/A o g0.000 $0.00 N/A -
s $

7. State the persons who rely on you or your spouse for support. For minor children, list initials
instead of names (e.g. “J.S.” instead of “John Smith”).

Name . Relationship Age
N/A N/A - » N/A '

8. E_stimate the average monthly expenses of you and your family. Show separately the amounts ~
paid by your spouse. Adjust any payments that are made Weekly, biweekly, quarterly, or

annually to show the monthly rate.

You Your spouse.

Rent or home—mortgage payment A .
(include lot rented for mobile home) '$0,00 N/A $N/A

Are real estate taxes included? Yes ONo N/A
Is property irrsurance included? [JYes [INo N/A

Utilities (electricity, heating fuel,

water, sewer, and telephone)  N/A | $0.00 $N/A
Home maintenance (repairs and upkeep)‘ - . $0.00 _ $N/A
Food  N/A sN/A $0.00 N/
Clothing N/A - - $N/A-$0.00 . SAA
Laundry and dry-cleaning N/A . $N/A_$O‘.OO - $N/A

Medical and -denfal expenses N/A L $N/A $0.00 . $N/A



You ' Your spouse

.Transpdrtation (not ihcluding motor vehicle payments) $Mi04_0_0_ - $N/A

Recreation, entertainment, newspapers, magazines, ete.  $0.00 - $N/A

InSurance (not dedﬁcted from wages or included in mortgage payments)

Homeowner’s or renter’s §0.00  gN/A
Life e - $0.00 —  gN/A
Health - - $0.00 /A
Motor Vehicle -_ | | $0.00 s
Other: NA o $0. 00 $N/A
Taxes (not deducted from wages or included in mortgage payments)
pecityy: _NIA___ | $0.00 s/
Installment payments | |
~ Motor Vehidle - ~ $0.00 $N/A
Credit card(s) |  s0,00 SN/A
Department store(s) o $0.00 /A
Other; F.R.'P.‘(FEDERAL REPAY‘MENTvPLAN) $60.0Q $N/A
Alimbny, maintenance, and support-paid f0 others | $0.00 V$NI/ A
gl i o peon s ot 00
Other (specify): CO‘URT.JUD‘GMENT- _ © $9,000,00 _ sN/A

Total nibnthly expenses: - | . . $60.00 - - ¢N/A



9. Do you expect any maj or changes to your monthly income or expenses or in your assets or
liabilities durmg the next 12 months? . :

D Yes - KINo If yes, describe on an attached sheet.

. 10. Have you pald — or will you be paymg an attorney . any money for services in connection -
Wlth this case, including the completion of this form?  []Yes X No :

If yes, how much? _ N/A

If yes, state the attorney’s name, address, and telephone number:

11. Have you paid—or will you be paymg——anyone other than an attorney (such as a paralegal or
a typist) any money for services in connection with this case, including the completion of this

form?

[1 Yes X No

If yes, how much? __ N/A

If yes, state the pérso'n’s name, address, and telephone number:

12. Prov1de any other information that will help explain Why you cannot pay the costs of this case.
1 AM AND HAVE BEEN INCARCERATED. I AM INDIGENT. I AM WITHOUT

ANY ASSETS; 'AND 1 HAVE NO INCOME OTHER THAN GIFTS FROM FAMILY.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on:()ah U‘_ , 20’2&

v

¢ (Sighdture) |
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QUESTION ( S) PRESEN TED

\ ﬁguyen s 2255 Motlon was allegedly reviewed under Federal Rules
Governing 2255 Proceedlngs, Rule 4 by the lower court Though
.the court focused on the motlon s dlsorganlzed format there were
at least four_colorable clalms raised and repeated throughout
all‘the‘coUrt"fillings; whlch the lower court never‘specifically

addressed any of Nguyen S allegatlons in its summary dlsmlssal

promptlng Nguyen to-ask thls Courts: -

- !
I. Did the,“lower court abuse its discretion when it
summarily dismissed ‘Nguyen's. 2255 Motion based on. the
language under Federal Rules Governlng 2255 Preceedlngs

Rule 4(b)9
Two of Nguyen's colorable claims involved.ineffective assistance
of counsel allegations against one of his retained attorney's
-Violating'the Sixth Amendment Confrontation Clause and Title 28
_U.S.C. §1827 Interpreter Act. Nguyen asks: ‘
II. Was Nguyen s counsel . both cOnstltutlonally (and
- Statutorily) ineffective with Nguyen's trial fights when
he (a) forged Nguyen's .signature  on a critical
stipulation waiver without informing Nguyen or rece1v1ng
"his consent to do so; and (b) waived Nguyen's right to a

" court’ appointed 1nterpreter without his .= presence,
knowledge, or consent? . ’

The language in 18 U;S.C.'§l827 requireS'Nduyen's personal waiver
to dismiss on.appointed interpreter from his criminal proceedings.
The interpreter'was-dlsnissed at a phone cdnference, that-ﬁguyen,
was not'present,for._Preventing-Nguyen.from beind fully informed
and participating in his legal proceedings,.raising.the following
questlon' -

III. Does the denlal of the fundamental rlght to be present
' and’ to participate. in a defendant's own trial by the
failure to provide an essential interpreter require a

showing of prejudice, before a defendant may have post ’
conviction rellef granted?



LIST OF PARTIES

All parties appear in the caption of the case on the cover page.
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IT.

2. Counsel Hrvol committed both  fraud
(forging client's _ signature - on
stipulation -document) ; and . waived
(without consent) his client's Statuary
‘right to an interpreter violating both
Nguyen's Fifth and gixth Amendment Rights
to a fundamentally fair trial. » o o o ¢

a. Hrvol  verbally waived Nguyen's
statutory right to an interpreter
without Nguyen's presence, Knowledge,
or consent. « « o o o o o e ot s 0

b. Instead of challenging = the
Government's core evidence (as the
defense expert advised) Counselor
Hrvol forged Nguyen's signature on a

stipulation document allowing
critical evidence againsts Nguyen . to
be admitted unchallenged. T

3. Nguyen raised an interference'with his

statutory right to an interpreter, a.

potentially’structural error echoing in
the realm - of ensuring fundamental
fairness of criminal trials. « «  * = *

4. Nguyen presented a colorable
confrontation Clause - claim which was

overlooked by both the lower court and,

appellate courts allowing the violation
of his Sixth Amendment Right to stand
without a post conviction challenge. - -

Nguyen's - Counsel was constitutionally:

ineffective injecting a structural error into
the. trial Dby: forging Nguyen's signature

stipulating to . elements of the crime charged;
and by waiving, without consulting Nguyen, the

court appointed interpreter. « =« <+ & <+ = "

ITI..

A. The = government was allowed, through
fraudulent actions by counsel, to rely and
present to the jury circumstantial evidence,
without a challenge to the flimsy foundation
upon which it rested on. « « o ¢ o s sttt

B. Nguyen requests a stay on this issue until
" the Court finishes grappling with = two
Confrontation Clause claims in Smith V.
Arizona and Diaz v. United States. - ¢ * °

It was structural error when Nguyenvwas unable
to understand (or participated in) = his case
because of the unconsented dismissal of the
court appointed interpreter, justifying post
conviction relief.s = o = » = = = o0 f
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Petition for a Writ of Certiorari

This precceeding arises from a pro se am~nded post conviction

motion (Nguyen v. United States, Case No.: 4:-22—(_‘:37-—00222-SMR_f~
"Doc."; Amended Motion under 28.U.S.C: §2255 “Pet.", Doc. 7)
raising, iﬁtér allia, specific-allegaticns:suppérting,Constitutionéi
violations in Nguyen's criminal case. At.éll stéges'df Nguyen's
cfimiﬁalAcase,>hi$ legal coﬁﬁéel(s)'céntinualiy méde it_néar'onr
impossible.for Nguyen to not only bé informgd of the charges and
case againét hiﬁ,Abut to pérticipate in his legal proceedings. -

Pet. at 5,‘7;'11-14. The ‘district court sUmmérily dismissed them

as ﬁfambling“.(Doc;_9.'Init;al:Review Order,'"Ordér". at é) in

~a Federal Rulés Goverrning §2255rProcéedings "2255 Rule 4(b)" Denial;

The record as Summarized here and detailed infra clearly established

otherwise.

A. Factual Summary

The sentencing court's Rule 4(b"s summary dismissal was
inappropriate when viewed against the Federal Rules éévérhing
§2255 Proceedings. The présidingfjudgé alleged the ?etition's-
élaims were frivolous ahd_fambling_(drdéf at 2) when in fact Nguyen.
' made specific claims, suéh.as:‘refﬁsing a 3 month .probation plea
deal bedéuse hé”did not uﬁderstahd his court appbintéd interpreter
'(Pét.iat 6) and having his due process violatéd when his'secénd
‘retained counsel did not inform.him>of his Constitﬁtibnai’fights;
including hiS‘riéht to directly appeal the jury verdiét (Pet.

at 13).

Nguyen was not informed of (an did'couhsel chéllenge) Nguyen's

right to confront his accusers, particularly the authorsfof the

-1 -



two Reports corebto the Governmént's-éasé, Coﬁﬁsel's forgeiy of
Nguyen's signature stipulatéd to the veraéity.and accuracy of
the Nationai>center of Missing and Exploited Childfeﬁ (NCMEC)
Reports allowihg the-evidencevto‘be admitted urnchanged. (Pet.

at 5,7, 12-14, 19-20; Nguyen v. United States, Case No.:23-1451,

"CA8 Doc,“; CA8 Doc. 5266725, Certificate 6f Appealability‘Applicatién,
"COA", at 3, 5, 8; Cr. Doc. 69, Stipulation WaiQer “WaiVe:").

| ‘Counsel Hrvol also violated Nguyen's Sixth Amendment-right
to have cémpu}Sory procéss foerbtaining witnesses in his favor
when he hi;ed aﬁ expert witness (Mr. Meinke) to»address-thé NCMEC
Reports, wh@cﬁ’were pivotal toAthe,indictment and used (withéut
éhéllenge) to convict him (Pet. at 7, 12, 14, 18; Pet; Atﬁachment
2, Affidavit'“Aff;")’then fired ﬁim without informinglﬁguyen, '
who found out the day of the trial that there was no expert witnéés.
./Id. | |

~ Nguyen had his statutory fight to an interéreﬁer violated

(28 U.S.C. §1827) when his attorneys failed to not only request

the Court assign an interpreter who spoke the correct dialect

of Vietnamese; But the attorney waived his right -- via a telephone
conference.call -- (See Cr. Doc. 54; See Also Cr. Doc. 55 Text

~ Order) on .the cliént's behalf, withoﬁt Nguyen's presence, knowledéé,
.or consent. Pet. at 546,'ii-14;-COA at 5, 8. H;volvthen dismissed
the interpretérvassighéa to the case despite thé_Court criginally
finding ohelwas neceésary due to Ngtyen's laék of Understanaing’

of the English language. See /Id.; §g§ Also Cr. Doc. Text dated

' November 22, 2019.



B. Summary of Argument

Nguyen is a layman in the law and thus the district court

‘was to construe his pro se motion liberally. Neither of the lower

courts afforded Nguyen that review standard. Haynes v. Kerner,

404 U.S. 579 (1972).

Despite tne pleadinés before the-Court making colorable allegations,
- that if proven true would support post-conviction relief,'the !
dietriot'court made no speoific findings‘ofjwhere or how'Nguyen's
claims were plainly frivolous when making‘its dismissal. The district'

court's failure to articulate the basis for its judgment denies

Nguyen "meaningful appellate review" and ie subject to“G.V.R.

which Nguyen respectfully requests this Court issue. See Denton

- v. Hernandez, 504 U.S. 25, 34 (1992); quoting Boag v..Macdougall,

454 US. 364, 365, n* (1982)(per curiam) (When summary dismissal
occursy district courts are encouraged.to "provide a statement
explalnlng the dismissal that facilitates 1ntelllgent appellantl
rev1ew" cee Fallure to explaln dismissal may warrant reversal).
Nguyen s Confrontatlon Clause claims ring soundly in Sixth
Amendment v1olat10n when he alleged Counsel Hrvol, during trlal
'preparatlon, waived Nguyen 8" statutory rlght to an 1nterpreter
preventing him from part1c1pat1ng in his defense in any meanlngful
way; and’ Hrvol.fraudulently forged.Nguyen s signature on a critical
stipulation dooumentation.vThis prevented Nguyen's from:,l) naving‘
an 1nterpreter present who spoke’ the same Vietnamese dlalect to |
: fac111tate Nguyen s full understandlng and part1c1patlon in his
crlmlnal proceedlngs, and 2) wa1v1ng the Government's burden (w1thout
Nguyen's express knowledge and consent) to establish foundatlon

for the evidence's adm1551b1l1ty which used in the Government's



case in-chief to 1nd1ct and .convict Nguyen. Counsel Hrvol contlnued
his deficient behav1or when he retained a computer expert. then
-Without Nguyen's knowledge or consent, terminated the witness-
before the ttial started; o

The«fedefal‘interpneter statute.(28 U.S.C. §1827) andvcnrrent
Circuit and Supreme Court case law does not allow for unconsented
lnterpreter dismissals (like Nguyen s) to happen. This did not
happen here. It is well acknowledged that a defendant has a fundamental
right to be present and pa;t1c1patev1n his crlminal ‘proceedings

despite English not being their native language. See Holmes v.

Carolina, 547 U.S. 319 (2006); Citing Crane -v. Kentucky, 476 U.s.

683 (1986). Because this is a novel concept'requiring a record
to_be-developed below.to,allow for meanihgful”review of the matter,
Nguyen requests this Petition be GRANTED, the decisions be VACATED -
and theAmatter_be REMANDED (G‘V.R.) on the prevailing practice' |
barting'access to court proceedings to_those'who do not speak-

the English language but whom the'Government wants to prosecute.
This will also protect the interest of the'public by demonstrating
faif process, . the practlce of proper prosecutzon, and the feputation

of the court to be an arblter of Justlce.



~ InThe ,-
Supreme Court of the United States
Petition for Writ of Certiorari

Petitionérlrespectfully requests that a writ of certiorari issue
to review the Jjudgements below. '

Opinions Below

The opinion of the United States Court of Appeals forAtheﬁEighth
Circuit appearé at Appendix A to the'pétition and is unpublishéd.

Jurisdiction

. The daté.on which the United.States Courf of Appéals for the
Eighth circuit decided my case was July 28, 2023.
A tlmely petition for rehearing was denied by the Unlted States
Court of Appeals for the Eighth Circuit on October 5, 2023 and
a copy of the order denying en bénc rehearing appears at Appendix
o .

The Jurlsdlctlon of this Court is 1nvoked under 28 U.S.C. §

1254(1) '

Constitutional -and Statutory Provisions Involved

Amendment 5 in relevant part -

No person shall ... be deprived of life,>liberty,'dr property;

"without due process of law.

Amendment 6 in relevant part -
In all Criminal proséchtions,' the accused.'shéll'_enjby the
right to be confronted'with,the»witnesées agaiﬁst him; to have

compulsory process for obtaining witness in his favor, and to

have the assistance of Counsel for his defense.



Title 18

(a)(2)

(b) (1)

U.S.C. § 2252 in relevant part -

Any person who knowingly receives,'or distributes, any
visual depiotion using :any means or K facility of
interstate or foreign conmerce or that has been mailed,
or has, been shipped‘ or transported in .or affecting
interstate 'or foreign. commerce, -or which contains
materials - which have been nailed or so shipped or
transported, by any means including by computer, or

knowingly reproduces any visual depiction for

~distribution using any means or facility of interstate

or foreign commerce or in affecting interstate or

- foreign commerce by any means including by computer or

through the mails.

Whoever. violates, or attempts or conspires to violate,
paragraph'(l), (2), or (3) of subsection (a) shall be
fined under thlS title or 1mprisoned not less than 5

years and not more than 20 years, but if such person

~has a prior conViction ‘under this chapter [18 Uu.s.C.s.

§2251 et. seqg.], section 1591 [18 U.S.C.S. §1591],
Chapter 71, Chapter 109A, or Chapter 117 [18 U.S.C.S.
§1460 et. seq., 2241 et. seq., or 2421 et. seqg.], or
under section 920 of Title 10 (Article 120 of. the
Uniform Code of Military Justice) [10 U.S.C.S. §9201],
or under the law of any state relating to aggravated

sexual abuse, sexual abuse, or abu51ve sexual conduct

involving a minor or ward, or the production,
possession, receipt, mailing, sale, distribution,

shipment, or transportation of child pornography, or

- sex trafficking of children, such a person ‘'shall be

fined under this title and 1mprisoned for not less than

15 years nor more than- 40 years.



_Title 28 U s.cC. §1827 in relevant parf -

(d)(l)

(e)(1)

The pre51d1ng jud1c1al offlcer, w1th the a551stance of-
the Director of the Admlnlstratlve Offlce of the United
States. Courts, shall utilize the services of the most
available certified interpreter, or when no certified
interpreter 1s reasonably available, as determined by
the pre51d1ng judicial officer, the services of .an-
otherwise . competent ° interpreter, in judicial
proceedings instituted by the United. States, if the
presiding- judicial officer determines on such officer's
own motion or on the motion of a party that such party

(including a defendant in a criminal case), or a

witness may present testiMony in such juwdicial

proceedlngs -
(A) Speaks only or prlmarlly a- language other than
the Engllsh language; or
s6-as to inhibit such a party;s‘ comprehension of the

proceedings or communication with counsel or - the

‘presiding judicial officer, or so as to .inhibit such

witness' comprehension of guestions and the

presentation of such testimony.

If any 1nterpreter is unable to communlcate effectlvely
with the pres1d1ng judicial officer, the Unlted States
attorney, a party (including a defendant in a crlmlnal
case), or a witness, the pre51d1ng jud1c1al offlcer
shall dismiss such interpreter and obtain the serv1ces

of another interpreter in accordance with this section.
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(£)(1) Any individual other than a witness who is entitled to
interpretation in whole or in part. Such a waiver shall

| be effective only if approved by the pre51d1ng jud1c1al
officer and made expfessly by such an 1nd1v1dual on the
fecerd after opportuhity to consult w1th counsel and
sfter'the presiding. judicial officer has explained to
such an individual,'utilizing the services of the most
available certified interpreter, or wheh.no certified
interpreter is. reasonably aVailable,'as.determined by
the presiding - judicial - officer, 'the services of .an

i otherwise competent 1nterpreter, the nature aﬁd effect

of the walver.

Title 28 U.S.C; §2255 in relevant part -

(b) Unless the motion and the flles and records of the case
conclusively show .that the prisoner is entitled to no
relief, the court’shall cause notice thereof td‘be'served
upon the United States attorney, grant a prompt hearing

‘thereon, determine the issues and make findings of fact
and jurisdictieh, Qr:that the sentence imposed was not
authorized by law or otherwise open to celleteral attack,
or that there has been'sgdh a denial or infringement of
'the Constitutional rights of the prisohe; es to renderrthe
judgemeht vulnerable toicollateral attack, the court-shall
vacate and set the judgement aside and shall discharge the
prisoner or resentence him or grant him a new trial or

correct the sentence as may appear appropriate

(f) A 1l-year period of 1limitation shall apply to a. motion
under this section. The 1imitation period shall run from

"the latest of



(£)(1) the date on which the judgement of conviction becomes

final;

Fed. R. Governing 2255 Proceedings, Rule 4 in relevant part -

(b) Initial'Cohsideration by the Judge. The Judge who receives
the motion must promptly examine it. If it plainly appears
from the motion; any attached exhibits, and the record of
‘prior proceedings that the moving party is'hot-entitled to
relief, the‘judge must dismiss the motion and direct -the
clerk to notify the moving party. If the motion is’ not
dismisSed,:the judge must order the United States,attorney
to file an answer, motion or other response within a fixed

time, or to take other action the judge may order.

Statement of the Case .

- A. Underlying Criminal Case Background

On February 19, 2021, a jury oonuicted Nguyen of Receipt
of Child Pornography (18-U,S;C. §2252(a)(2); (b)(1)). He was sentenced'

to 120 months of imprisonment and five years of supervised release}

United States v. Nguyen, Case No. 1:19-CR-00061-JAJ-HCA-1(SD
IA 2021), "Cr. Doc."; Judgmeut‘end Commitment order, Cr. Doc.
106 on June 30, 2021. | | |

Nguyen is a 1aymen in the law and thus his pro se motion

must be construed 1ibera11y. Haynes v. Kerner, 404 U.S. 579 (1972).

_The lower court did not do this, instead focu51ng on the motlon s .
ldlsorganlzatlon, overlooklng colorable claims, that 1f proven ‘

true, would warrant rellef.



B. Plea Trial and Piea Stage

Attorney Brian S. Munnelly:uas assigned as Nguyen's counsel
on November 22, 2019. That same‘day,Ait was decided by, tnen presiding,
Chief Judge John Jarvey that due to Nguyen's lack of understandlng
of the English 1anguage, an interpreter would be needed to guarantee
Nguyen's full comprehension of decisions that would be made during
his proceedings. See Cr. Doc. Text dated 11/22/2019. Myhanh Che
was designated as Nguyen's interpreter. Though she spoke Vietnamese,
it was a completely different dialect than what Nguyen spoke,
maklng communication between the two next to 1mp0551ble. See Pet.
at 11. Munnelly wassinformed of this conundrum on multiple occasions
by Nguyenvbut no attempt was made to have the Court find a replacement’
interpreter who spoke Nguyen's dialect. Instead, Munnelly focused
on convincing Nguyen to take the plea deal being proffered by
the Government. Pet. at 11—12;'COA at. 9, 11. Nguyen'refused profusely,
asking Munnelly to investigate regarding.the charges being brougnt
against him, mainly the veracity of the search warrant, which:
was not produced for Nguyen to see during the time nisvresidence‘
was searched; was issued from a different jurisdiction;-and did
not llst the maglstrate judge s name granting the warrant. See
Exhlblt B attached to the Petltlon. - )

At no p01nt was Munnelly w1111ng to discuss any other strategem
bes1des a plea bargaln. Slmultaneously, Nguyen was stuck with
an 1nterpreter he could not understand. Nguyen's next retained
counsel (Joseph Hrvel, Cr. Doc} 33) continued to use an interpreter
who-was unable to communicate with his client until, in the middle
of trial. preparatlon, Hrvol waived the interpreter, and diémisSed

Ms. Che from the case, without Nguyen s knowledge or consent.
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See Pet. at 5, 13-14; See Also Doc. 55, January 5, 2021; COA at

5. The unconsented dismissal placed Nguyen the precarlous situation
of have no clue, or ab111ty to learn (communlcate) the detalled

\ mechanics (and thelr effects) 1nvolved his case as it went to

(and in) trlal. Pet. at 11, 13-14.

C. Trial Stage

Nguyen dismissed Counsel’Munnelly because‘all he would consider

were plea bargains and hired Counsel Hrvol because Hrvol was more
w1111ng to taklng Nguyen's case to trial. Due to the complex
comprehensxon requlred to present the Government s highly technlcal
.ev1dence to a jury, Hrvol determlned that retaining a computer
foren51c expert in the fleld of computer networklng was essentlal.
Hrvol requested $5,000 from Nguyen's famlly to retain such
an expert for tr1al preparation and testlmony which Hrvol recelved
April 16, 2020. See Exhlblt B attached t© the Petition. Additional
evidence would show that thiS»money»vas used to retain Daniel
Meinke of Computer Forensic Resources. Discovery was sent to Meinke
by the senten01ng court to be analyzed {(Pet. at i2, 16; Cr. Doc.
'49) which resulted in a Motlon of Limine. See Cr. Doc. 65. Melnke
‘was promptly struck’ from the defenses' w1tness llSt Meinke was
listed by the Government shortly thereafter. COA at 14; Cr. Doc.
60, Government Wltness List. None of thlS was dlsclosedlto Nguyen
4by Hrvol until the first day of trlal. COA at 4, 1l4.

Dlscontent with his representatlon on two acccunts now, Nguyen

f1red Hrvol mid-trial and retalned hlS thlrd counsel, ‘Aaron Hamrock;

. cr. Doc. 91. Nguyen 1nformed Hamrock of all of the issues he had
with h1s previous counsels, and requested Hamrock. to look into
specific laws or facts regardlng his case, specifically the lack

_11_



_ 6f an'expert,witnessvin his defense Qhen5hired. Pet. at 11, 13—
14; COA at 5, 9. All of Nguyen's féquests_and concerns went unheard.
After Nguyen's sen#encing (Jupe 30, 2021),1Hamrock did ndt.inforﬁ
- Nguyen helhad a'right'to appeal his guilty verdidt and sentence.

Pet. at 13; COA at.5, 9.

D. 2255 Proceedhngs

.‘Nguyen p#océeded; based on his ﬁnderstanding that his §2255
Petition had to be filed on or before July 14, 2022 (28 U.S.C.
1§2255(f)(1)), and filed his §2255 Motion on July 6, 2022, boc,

1. 4 )

After being ordered‘té do so (Doc. 5, Order to Amend), Nguyen
filed an amended moticn.with the sentencing court on October 8,
2022, which was ddcketed November 7, where he raised six grounds.
Though not all Grounds raised are significant to this Writ, ;éle?ant~'
facté were pOt-shotted ‘throughout the_mdtidn alleging col§rab1e
claims and.aliegations which.established the basis of viable claims
that there were violations against Nguyen's Fourth, Fifth;'and
Sixth Amendment Rights during his criminal proceedings and trial;
that if corrected would change the outcome of his trial and proceeding.
Pet.{étAs;G, 11-15, 17;1§.
/4 After three months, Nguyen filed a Motion for Cémplianqe
witthuie 4(5)!‘dictating Judge Rose promptly ekahiné the §22§5'
Motion.uhderﬁﬁhe Rples GoVerﬂing Section.2255. Doc. 8. Four daysv
iater; Judge Rose filed her Initial Rgviewlorder dismiésing Nguyen'é
2255 outriéht (Doc. 9, "Rule 4(b) Deﬁial", Appendix‘D), ciaimiqg
: it was done after careful review (/Id atxl); thét,many of'NguYen'é'

claims appéared frivolous (/1d at 2); that the motion was not
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fully legible and full of'rambiing—making it difficult to discern

~{(/1d); and never once speeificelly addressing any of the six grounds

Nguyen submitted, she cehciuded that the files and reccrds of

~ the case conclusively shpﬁ Nguyen is entitled to no relief because

he has not made a showing that his sentence was imposed in violation

of the Constitution or laws of the United States," (/Id). The

record belies that bald assertion. Judge Rose also denied a Certificate

_of Appealability.,Doc..lO._Following a timely Notice of Appeal

(Doc. 11), Nguyen flled an Application for Certificate of Appealablllty

with the Elghth CerUlt.

E. Application for Certificate of Appeal

In his COA, Nguyen éestablished how the lower court's failure
to create a record, of why and how his 2255 was denied, preventing
any appellate review.nguYen, in manner of pro se pleaders, sprinkled

the allegations andAsix grounds he'raised‘throughout his 2255

" Motion. Even though:in—artfuily pled, the COA.preserved the claims

and allegetions presented below. Germane here are Nguyen's Iheffective -
Assistance of Counsel, "IAC", claims against all three prior counsel)

with examples establishing (by at least a preponderance) that:

 Hrvol denied Nguyen's right to confront witnesses agaiﬁst him

when’H:VQl forged Nguyen's siénaﬁure on the waiver of foundation
for the critical NCMEC Reports (COA at 3-4, 7—i2);'Hrvoi dismissed
Nguyen's interpreter without Nguyen;s consent. By doin§ so, Hrvol
denied Nguyen meaningful participation‘in his defense (Ccoa at.
5, 8-9, 11); and ﬁamroek:failed to-inferm Nguyen’ofmﬁie right
to appeal-his convietion'and sentengevor'have an appeal filed
on his behalf after Nguyen took the charges ageinst-him'to tfiai.
COA at 9.'. |
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On July 28, 2023, in a.foﬁr sentence deéisibn, the Appellate
Court entered jﬁdément'statiﬁg "This appeal comes before the court .
on appellant's:application for a'gertificate of'éppealability.

The court has carefully reviewed the ofiginal file-of therdistrict
court, and the application for a ce:tifiéaté of appealability-
is'denied. Appellant's motion for default judgﬁent isldenied.

The appeal is aismisséd." See COA Denial,«Appéndix A. Nguyen filed
a timely petition for'en’banc rehearing, claiming the Panel's
decisioh was in cbnflicf with other Cifcuit and Supreme Court

case law (See Petition for en banc), which the Circuit Court denied
(See En banc denial, Appenaix B) on October 5, 2023. This timely |

Petition of Certiorari follows.
Reasons to Grant the Petition

.Nguyen ran afoul of three primary issues during his habeas
procéeding. The first two are Well estéblished with signifidant
support in Ehis Court's (and lower courts) precédence. Yet the
lower court and some Cifcuits continue to abused their'discretion
by iénoring or misapplying the law. Specifically,‘Nguyen raisés
here: (l) Summéfy 2255 Rulé Fourvdismissals 1acking adequate explanation
of the cléims.tp_faéilitéte intelligent ébpelléte,review; and o
(2) Violation of a Sixth Amendment right allowihg_a defendant
to confront‘fhe witnesses against him. And a question that the
Rushenl Court left,opeﬁtiﬂ 1983: wWhether the denial of a defendant's
statutory'righf (§1827) to én interpreter is structural or requires

a prejudiée,inquiry. NguYen's case is the perfect vehicle to reaffirm_

the first two issues with a more updated opinion, and to allow

1 - Rushen v. Spain, 464 U.S. 144 (1983) (per curiam). .
- 14 -




for a record to be built (via G.V.R.) on the third or to take

-the issue-up to answer the‘Rushen'Court's open question.

. The district court erred when it summarily- dlsmlssed Nguyen S
§2255 - (under 2255 Rule 4) as the record contained colorable
allegations that -if true rise to Constitutional violations
warranting a new trial.,

~ The lower court =- despite having a habeas record that alleged

(albeit in a jumble ﬁahner) four distinet-colorable allegatiOns
(discussed iﬁ;gg at ) that would proﬁe Nguyen's proceedinge
were fundamentally unfair -- claimed (Qithout supportinglthe decision)
.that @any of the grounds were friVolous,‘all because the motion
was "rambling". Rule 4(b) Denial at 2.

The coiitrolling rule (Four(b)) at the preliminary reQiew
stage, the statute (28 U.S.C. §2255(b)), and this Court's'precedence
require-a courtsto allow a pro se prisoner's 2255 petition to
proceed unless the motion, records, and files of the case “conc1u51vely
show that the prlsoner is entitle to no rellef " 28 U.S. C §2255(b).

Nguyen's_amended motion, and files and,.records of the case,"
(/Id),.before_his district court contained numerous non—conolusory,

specific allegations, which if given a chance to be proven, would

have warranted relief;‘See Procunier V. Atchley, 400 U.S. 446
(1971)A(“An evidentiarYZhearino on a sectioﬁ 2255 most be granted
when the‘facts alleged woﬁld justiry relief, if true, or,when.
a factual diepute-arises as to whether or-not a éonstitutional
right is being denied.") | |

Yet, the dietrict'court,'without any specificity, oxr citation
to the record before it, olaimed~the.motion wae "rambling".(RuleL
4(b) Denial at 2) and that "many of the claims were frivolous,"
/Id. The record belles that presumption. Further, as demonstrated

in the following subsectlons, there was at least>four_cla1ms»(and
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numeroﬁs allegations) fhaﬁ meet théjvery low ;hresholdvrequired
by the law to alléw the parties to, at miaimum, brief them if
not hold an ev1dent1ary hearlng on the colorable allegatlons.
A The lower court's summary dismissal left no record for Nguyen
to receive a meaningful appellate review. _

Given the distriéﬁ cdurt's diaposition of Nguyen'S>case,
iﬁ cannot be aadressed»whether the?qlaims are plainly frivolous
and should be summarily dismiased or are worthy of further review.
The district cbur;;s failure to articulate the basis for its judgment
denies Nguyen meaningful appellate review. its this reason that
other cirEﬁits, and this Court, require district courts to render

decisions that are at least sufficiently informative to permit

such a review.

The preferred practlce in summarlly dlsmlss1ng
a §2255 motion is to enumerate the issues raised
by the prisoner, and explain the reasons for that
action. Such a disposition provides a basis for
appellate review at the dismissal of the motion
that, standing alone, might arguable have some
merit. This requirement of a reasoned decision, -
even though the district court denies a hearing,
is consistent with the requirements of the other
‘circuits. :

United States v. Underwood, U.S. App. LEXIS 32247 at n. 3 (10th

Cir. 1997); See Also. United States v. Edwards, 711 F.2d 633 (5th

Cir. 1983); United States v. Counts, 691 F.2d 348 (7th Cir. 1982);

Newfield v. United States, 565 F.2d 203 (2nd’Cir. 1977).

One of the reasons given by Nguyen's court for dismissal
was the rambllng" format, maklng the motion hard to dlscern.
Nguyen's 2255 is not the flrst, and most certainly will not be
the-last, pro se motion to be submiﬁted that could be conéidered~
rambling, poorly written, or full of grahmar and séelling:mistakés.

That does not excuse the lack of review, as other courts . seem
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to handle such motions just fine. Like when the Distirct of Nebraska -
stated:
Even though Judge Kopf found the petition '

"rambling" (see fn. 3) the petition was still
" properly examined and claims discussed. .

United Sta,ﬁes v. Smith, 2006 U.S. Dist. LEXIS 29664 (D'NE)."The
othér reasqn Nguyen's éourt gave was it declared "many of'[ther
fclaihs] appeared frivolous" and when compared to the record
“conéiﬁSively éhow[s] Nguyen is entitled to no relief.” Ruler4(b)
benial at 2. It is wdrth noting that the lower court did not say

"éli claims" but “many élaims." If thié Qere true, there shoﬁld

have been an explanation onuthe>récord specifidally'cléim which

one of tﬁe six claims Qere nof.frivoléus but still did not constitute
relief and for what reasons. Instead, none were given. It is this
reason tﬁét most*Ci:cuit's follow the Eleventh Circuit Clisby

standard:

" The havoc a district court's failure to address
all claims in a "habeas petition may wreck in a
federal and state court systems compels us to require

~all district courts to address all such claims.

Clisby v. Jones, 960 F.2d 925, 938 (1992) and n. 17. This Court

has.alsc adhered to the Blackledge standard on summary dismissal
as it: - '

does not permit summary dismissal because the
" claims in the petiticn are somewhat vague or
conclusory. The question is if it is 'palpably
incredible' or "patently frivolous or false' .
when viewed against the record. '

Blackledge v. Allison, 431 U.S. 63 at 75-76 (1977). Neither of

which is applicable to all of Nguyen's claims. The lower court's
language choice shows it failed to aligh_its'reasoning'with1COntrollin§'

precedence.
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Petition ought not to be summarily dismissed
unless it appears without. a. doubt that the
petitioner can prove no set of facts which
would entitle him to relief. ' ‘

"O'Blasney v. Solem, 774 F.2d 925, 926 (8th Cir. 1985); See Also

Murchu v. United States, 926 F.2d 50 (1st Cir: 1991). However,
the O'BlasnerCourt also understood:

Pro se petitions for habeas cerpus'deserve
indulgence. ' o

O'Blasney at 926. Nguyen received ne.sdch indulgence for his:habeas

corpus proceedlng or the valid'claims he raised within hie'petition.

Spec1f1cally, there are four clalms made by Nguyen that were supported

by’ the record before reviewing court but never allowed_to bear -

fruit. | | | |
Beceﬁse of the district court's failures to render any record

~of its actual reasoning for-denial (a reversible error on its

own) all'Petitioner can do at this point ie show where in "the

| motion, and record, end files" (§2255(b)) he éresented, and the

_criminal record contained, that he made at ieast four colorable

' clalms and - allegatlons ‘that, 1f proven true, would warrant the'

relief he is requestlng.

B Nguyen's four ‘colorable claims and (supportmg allegatlons) that were
" raised in his petition(s) warranted at minimum further development,

-if not relief.

1. Defense Counsel falled to file-a direct appeal desplte
Nguyen's clear ‘intention to challenge- every aspect of
the Government's case..

. Nguyen hes never cieimed to be well tersed in the law. Thotgh
defense lawYers.and-judgesido~their best to alleviate the burden
of the in depth knowledge required to navigate legal waters, some
defendants.etilllslip‘through the cracks. Especially when a non-

enlgish speaker is not able te»properly utilize an interpreter}
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Nguyen made the post coﬁviction claim that Hamrock did not inform
him of his right to appeai at multiple points in his habeas pleadihg:
"Ceunsel Hamrock ... made no attempt to advise Mr. Nguyen of his
right to file an appeal or advise him of his rights." (Pet. at

13); "Aaron Hamrock's failure te advocate procedurally barred

me from appealing numerous issues which should have been iaised

on appeal." (COA at 5); and "Mr. Hamrock ... did not advise me

I had a right'to appeal or make any effort to find appealable

issues or appeal." COA at 9. This ineffective assistance of counsel
claim should heve immediately warranted an evidentiary hearing,

or at least fu;ther briefihg. Despite well established case law,

this did not happen here. Attorneys failure to file en appeal

in spite of being instructed to do so is éer se ineffective assistance;
in addition, an attorney's failure to advise a defendant about

an appeal constitutes ineffective assistance'when there is a reason
- to think either:

1) that a rational defendantzwould want to appeal

or 2) that this particular defendant reasonably
demonstrated to counsel that he was interested in
appealing.

Roe v. Flores-Ortega, 528 U.S. 470, 145 LED 2d 985, 991 (2000).

Nguyen had fought taking a plea bargain since his first CJA appeointed
counsel (Munnelly) as he truly believed, and still does, that
he was/is innocent of the charges being brought aéainst him. Through
his behavior, it was quite evident during the pre—sentenee process
that Nguyen would want to file an appeal, if he-know he could.

The lower court's focus on Nguyen's poorly formatted, rambling
proc se motion, while simultaneously failing'to.provide any specific
reasons for its denial of his 2255 Motion constitutes a grave

procedural error when faced with the sundry, but colorable} claims
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alleging a violation of Nguyen's Fourth, Fifth, and Sixth Amendment
Rights. This claim alone was enough, at this level of review,

to warrant a G.V.R. due to the lack of completegreCord..BecauSe

if Nguyen had been told.about his options, he would have requested
an appeal making his unlitigated claim, warrant_relief.

7" 2. Counsel Hrvol committed both fraud (forging client's signature

on stipulation document) and; waived (without consent)
his client's statutory right to an 1nterpreter v1olat1ng
both Nguyen's Fifth and Sixth Amendment Rights to a
fundamentally fair trial.

One thing defendant's are not always aware of, or told of,
byvlegal counsel are what things they can (and cannot) waive and
if the client chooses to waive a right, what they must Sign themselves
or what the client can (knowingly and consentually) permit their
counsel,to sign on their behalf. Tne_waiver of a Constitutional
or significant statutory right must be knowing and voluntary.
Requiring the district court to exp1101tly question the defendant
about their understanding of the waiver, unless it is clear from
the record that the defendant fully understands and-Waive'the
right. ThatAis not the case here. |

‘ In his Petition, Nguyen claimed Hrvol violated his Sixth .
‘Amendment Right in two major ways: 1) Forging Nguyen's signature
stipulating to the adm1551bility and veracity of the NCMEC Reports
(the very basis of the Government s case- in chief) consigning
him to the "functional equivalent of a guilty plea" (Pet. at 5,

7, 10, 12- 12, 19 20; COA at 3, 5, 8); and 2) deprived Nguyen of
"hav[ing] compulsory process for obtaining [a] Witness in hlS
favor/to be confronted with the witnesses against him," (Pet.
at 5-7, 12-14, 16-18; COA at 3-4,.7-13. All of which was done

without Nguyen S knowledge cr consent.

- 20 -



There was also an instahcé where Hrvol knew (or reasonably
.should have known) Nguyen's_knowledge and consent were required
' to waive certain proéedural matters. Instead of getting that consent
Hrvol just verbally waived the court's appointed interpretér to

Nguyen's case (Pet. at 5-6, 11-14; COA at 5).

(a) Hrvol verbally waived Nguyen's statutory right_to
an interpreter without Nguyen's presence, knowledge,
or consent. '

Hrvol waived Nguyeh's right to an interpreter despite Judge
Jarvey determining that an interpreter was needed for Nguyen to
understand (and participate) ih what was to come in his.case.

Whether Hrvol was aware or not, he reasonably should have known

there is a federal statute‘in place to protect fdreign speaking
citizens ability to participate fully in their court proceedings.

The sentencing court failed in its'duty td uphold Nguyen's protection.
to be presen£ and participate in his trial through an appropriate'
intepreter wheﬁ it allowed Hrvol to verbally waive Nguyen's interpreter,
despite the statute requiingr é "personal waiver" (§1827) by the
defeﬁdant.ANguyen was stripped of his fundamental right to participate
in his trial by three separate individuals (the prosecutor, Hrvol,.
and the Chief Magistrate Judge) whose positions require them to

ensure that Nguyén's rights are upheld during all stages of his
ériminal case which rests on his ability‘to'understand what is
happening. This was not the only instance, norvbiggest way, Counsel

Hrvol violated Nguyen's rights to a fair trial.
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(b) Instead of challenging the Governments core evidence (as
the defense expert advised) Counsel Hrvol forged Nguyen's
signature on a stipulation document allowing crltlcal evidence
against Nguyen to be admitted unchallenged.

'vaol failed in his sworn dutyto be loyal, competent, and

zealously guard Nguyen's rights when he‘forged Nguyen's signature
on the Government's_stipuiation (Doc. 69) essentially waiving
of - foundation and elements of the NCMEC Reports. Because the NCMEC
Repo:ts-are programatically created, they caﬁnot be self authenticating
evidence like video. Without supporting testimony, the reports
are nothihg more than hearsay statements that require the Government
to prove foundation because they are not established by direct
evidence. The forged waiver allowed Nguyen's entire criminal case
to be determined on circumstantial evidence violating Nguyen's
Sixth Amendment right to confront his accusers, the NCMEC report
authors, under the Confrontation Clause. Signing away the Government's
required burden of proof, especially the scle proof used to indict,
is not something thet should be taken lightly and DEFINITELY not
something that should be stripped from a defendant without their
knowledge or consent. The Eighth Circuit relies on two cases to
determine how district courts address counsel signing away a glient's
interpreter rights without censenf. Neither of which the 2255
court addressed in its denial. Specifically:

Tﬁe argument that the district court should

have accepted trial counsel's offer to stipulate,

.without any evidence cof [defendant's] consent,

fails to pass Constitutional muster. This Court

has long held that a stipulation is the
"functional @ equivalent of a guilty plea,"

_requiring the district court "to determine
whether [the defendant] knowingly and voluntarily
agreed to the stipulation." To admit into

evidence a stipulation without first inquiring
into a defendant's knowledge and consent would
violate his Constitutional rights.
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United States v. Riley, 236 F.3d 982, 985 (8th Cir. 2000).

Appellant was charged [more severely] because
counsel stipulated cee without defendant's
consent. Appellant [through] a writ of habeas
corpus claimed IAC which the lower court denied.
Appellant challenged the ruling where the court
held that appellant's counsel's admissions
without his consent was the functional equivalent
. of a guilty plea and could not be accepted unless
~appellant understood the consequences of the
admission. The court also determined that the
error was prejudicial. '

Ccox Q. Hutto, etc, no.: 78-1482 U;S. App. LEXIS 7983 (8th Cir.
1978) (per curiam). It was, and had been, clear Nguyen strongly
believed he was innocent, thus he refused any and all plea deals
and insisted on going to trial. It is highly ﬁnlikely Nguyen would
have fired his first attérhey (Munnelly), if he would have accepted
a plea deal to stipulatevto scmething 'equivalent to a'guilty
plea.' Further, Nguyen's forgery.claim was supported in the record
by comparing Nguyen's signatures on the above referenced document
to every other document on record that Nguyen has submitted to
show they are not the same. §gg’Cr. Doc. 69; §§g Also Pet. at
| 23; COA at 13. A review of the plethora of documents Nguyen did
sign, comparing signaturés, would establish the Stipulatidn was
signed by a different person. A simple step that if the lower
court had allowed the 2255 to proceed would have been done. This
straight forwérd review would have shown the stipulation was signed
without Nguyen's knowledge or consent, as Nguyen has claimed:

The Due Process Clause, U.S. Const. Amend. V,

the same Constitutional values that impose

procedural safeguards on the acceptance of a

guilty plea also dictate that a defendant may

not be treated as admitting to an element of an

offense when he clearly and firmly expressed the

desire to hold the Government to its burden of
proof.

- 23 -



Riley, 236 F.jd at 985. Hrvol's actions were in clear violation

of Nguyen's Constitutional ;ights and prevented Nguyen from truly
fighting his case, as he wished, with the assistance of adequate
‘counsel failing squarely within the ambit of a valid Ineffective
Assistance of Counsel claim, yet somehow missed by the lower court.
Thevlower court had claimed in it's Initial Review Order (Rule

4(b) Denial) that many of Nguyen's claims appeared friVolqus.

Rule 4(b) Denial at 2._Nguyeh's forged stipulation claim, in particular,
was not frivolous and yet was still completely unaddressed being
lumped in with Nguyen's othef claims that did "not‘entitle[ him]

to any reliéf." /Id. This is incorrect and this claim, alone,

should have been further developed, warranting at minimum G.V.R.

3. Nguyen raised an interference with his statutory right
to an interpreter, a potentially structural error echoing
in the realm of ensuring fundamental fairness of criminal
trials.

Nguyen's statutory interpreter claim sounds in Fifth Amendment
waters as a protection of fundamental fairness. The question of -
whether or not improper denial of an interpreter is a structural
error is a matter specifically left open by the Rushen Court:

We thus need not reach the question ...
whether the failure to provide an
interpreter 1is structural error as opposed
" to the more common type that is subject to
harmless error review. We note, however,
that harmless error analysis generally
applies even to the "fundamental right" to
be present at trial, which [defendant]
identifies as the source of the interpreter
right, :
Rushen, 464 U.S.'at 117-18. According to the language in statute
28 U.S.C. §1827 "[To dismiss an interpreter from their appointed
position,_[it] require[s] a personal waiver from the defendant

once the Court determines or the defendant points out, that English
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is not his primary language." /Id (d3(1) and (£)(1) (emphasis
added).

Such a finding, that Engliéh was not Nguyen's primary (or
-secdndary)-lénguage was made. See Cr. Doc. 55 Text. When a waiver
is signed it must ‘be by the defendant under judge supervision
to ensure knowledge and consent. Otherwise.there is no Constitutional
protection, rendering a flaw in the fundamental fairness fabric
of the trial and raising a significant structural error claim.
The right to understand the charges, and case, againét a criminal
defendant is bedrock to our criminal jﬁstice system. If the defendant
cannot even understand the words being said, how can they participate
fully? This protection deadzone results in cases.like Nguyen's
to fall through the cracks, allowing for a built in unavoidable
prejudiced conclusion. Such a claim requires a full record to
allow for the appellate and high court to grapple with the guestion
with fleshed out arguments and positions. This was not done here
due to the lower court's opaque Rule 4 dismissal, giving this
Court the opportunity (via G.V.R.) to answer the question left

open by the Rushen Court.

4. Nguyen presented a colorable Confrontation Clause claim
which was overlooked by both the lower and appellate courts
allowing the violation of his Sixth Amendment Right to
stand without a post conviction challenge.

Nguyen made numerous claims in his amended 2255 motion revolving
around Confrontation Clause violations. Pet. at 5-7. 10, 12-14,
17-20. There are mountains-of Supreme and Circuit case law that
disallowed the lower and appellate court from making a vaguely
encompassing dismissal of Nguyen's petition. The peppering of
such an allegations, in the fetition, at least, warranted proceeding

further to an evidentiary hearing to test the validity of what
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.was, essentially, the Government's sole evidence used in Nguyen's
guilty verdict. With an evidentiary hearing, Nguyen would have
presented the numerous documents he gathered to prove Hrvol had
forged his signature without his khowledge and consent, denying
Nguyen his Sixth Amendment Right to confront the éuthors of the
NCMEC reports as well as show the flaws in the documents foundation,
veraéity and how they actually exonerate him. The details and
ramifications of Hrvol's unconstitutional decision to commit fraud
and the lower and appellate courts inappfopriéte ruling are further

discussed in the next section.

IT. Nguyen's counsel was Constitutionally ineffective injecting
a_structural error into the trial by: forging Nguyen's
signature stipulating to elements of the crime charged;
agg by waiving, without consulting Nguyen, the court appointed
attorney, | |

Counsel Hrvol férged Nguyen's signéture cn the NCMEC stipulation
in effect waiving foundation for Government's crucial Exhibits
(Doc. 69). Specifically Hrvol agreed not to "object to the foundation
and/or chain of custody” (/Id) of the evidence being submitted
by the Government against Nguyen.

A few weeks before the trial, Meinke (Nguyen's paid expert)'
received a signed subpoena from-the United States Attorney's Office, .
commanding he appear to testify at Nguyen's'trial on the GOvernmentfs
behalf. The GoVérnment knew Meinke was retained for Nguyen's defense.
At best the subpoena was.imprdper and subject to quash; at worst,
it constituted witness tampering. ?et. at 14. |

The subpoena was relayed to Hrvol when Meinke informed him
of receiving the order. Five days before Nguyen's trial Was to
begin, Meinke's colleague spoke with Hrvol énce more on the phone

to discuss the status of the subpoena, where Hrvol reassured the

- 26 -



gentlemen it would be guashed or resolved by way of Motion of
Limine. The decision to fire, and not use, Meinke was not done
in good faith, 6r with Nguyen's best interest in mind. As the
record shows the basis ultimately used tco convict Nguyen of the
charges against him was the stipulated to Reports. |

The right to offer the testimony of witnesses,
and to compel their attendance if necessary, is in
plain terms the right to present the defendant's
version of the facts as well as the prosecution's
to the jury so it may decide where the truth lies.
Just as an accused has the right to confront the
prosecution's witnesses for ' the purpose - of
challenging their testimony, he has the right to
present his own witnesses to establish a defense.
This right is a fundamental element of due process
of law. :

Washington v. Texas, 388 U.S. 14, 19 (1967). Hrvol deprived Nguyen

of both of these fundamental Due Process Rights.

It is the accused, not counsel ... who must be
confronted with the witnesses against him and
who must be accorded compulsory process for
obtaining witnesses in his favor.

Faretta v. State of California, 422 U.S. 806, 819 (1975) (cleaned

up) .
A. The Government was allowed, through fraudulent actiohs by counsel,

to rely and present to the jury circumstantial evidence, without
a challenge to the flimsy foundation which is rested on.

The linchpin to the Government's evidence was two testimonial
Tumblr CyberTipline Reports which were forwarded to NCMEC by an
algorithm in Tumblr's system. NCMEC wrote their own reports from
those tips before in (the NCMEC Reports) was sen£ to Special Agent
Larsen of the Icwa Division of Criminal Investigation. This would
have been presented, but for the lower court's Rule 4(b) error.
See Issue I, supra.

The First Circuit in Cameron v. United States, 699, F.3d4

621 (2012) has found:
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[Both] NCMEC employee [and CyberTipsite] employee
who created the CP Reports; they both analyzed the
underlying information in the Image Upload Data and
then used that. information to create a separate,
independent statement. The new statement made by
NCMEC can be characterized along these lines: 'based
on the [website] data, we have determined that the IP
Address used by the suspect to upload the most recent
image of child pornography is X, and the date and
time of this uplcad is Y and Z.' Having determined
that the CyberTipline Reports were indeed new
statements by NCMEC, the -question now is whether they
were testimonial. The answer must be yes, for it is
clear that the 'primary purpose' of a CyberTipline
.Report is to ‘'establish [] or prov[e] past events
potentially relevant to later criminal prosecution.'

Cameron, 699 F.3d at 651; Citing Bullcoming v. New Mexico, 564
U.S. 647, 131 s. Ct. 2705, 2714 (2011). |

In other words, NCMEC does not always.send exactly what it
receives. New statements were made by NCMEC that constituted testimonial
hearsay statements, which were admitted into evidénce in violation
of Nguyen's Confrontation Clause Rights. The records did not exists
before criminal activity was discovered, the records stated conclusions
about the meaning of the underlying data provided by Tumblr, and
the records were created for the express purpose of reporting
criminal aqtivity.

Here, without the forged stibulation, the evidence would
have not been admitted just because it was central to thé prosecution's
case. A case that was entirely circumstantial, with no foundation
(sans the‘stipulation) being laid by direct evidence, as is required
by the rules of evidence.

This is important to Nguyen's Confrontation Clause claim
when it is taken in tandem with the fact that there wés no child
pornography found on Nguyen's other confiscated device(s). See.
Doc. 111, Trial Transcripts "TT", page 60 lines 8-13. With no

child pornography found, and the NCMEC Reports discredited there
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would be no evidence for the Government to base their charges
con. Under preVailing norms, no competent counsel would have waived
(stipulated to) the gquestionable foundation on which the Government'é%
pivotal evidenée (NCMEC Reports) rested when Hrvol prejudiced
Nguyen and failed in his duty to zealously advocate on his client's
'behalf impermissibly preventing Nguyen from receiving a full and
fair trial. | |

This breach of Sixth Amendment protection of the admittance
of circumstantial evidence is almost a carbon copy of the Camefon
case:

"Our analysis [] supports the conclusion that
these [NCMEC CyberTipline] reports were new

statements made by NCMEC [and] constituted.
testimonial hearsay statements which were admitted
into evidence in violation of [defendant's]
Confrontation Clause rights. - First, the

Cybertipline Reports were introduced into evidence
to prove the truth of the matters asserted in them.
«eo In fact, without the CyberTipline Reports the
prosecution would not have been able to prove guilt
as to [the multiple clounts of the indictment,
which exclusively charge [defendant] with uploading
digital images of child pornography on [an]
specific account[] on specific dates. The only
piece of evidence the government could have relied
" on to establish specific dates ... was the Tipline
‘Reports, which reflected the date and time on which
the most recent image of child pornography had been
uploaded, as well as the IP address from which that
upload had originated.
Therefore, the CyberTipline Reports were
introduced -- and admitted -- into evidence to
prove the truth of the assertions' contained
therein, most importantly: that child pornography
images were uploaded onto a particular [] account,
and that the most recent one of those images was
uploaded from a specific IP address on a specific
date and time. The reasoning above the defeats the
government's argument that the CyberTipline Reports
are not really "statements" of NCMEC because all
they do is simply convey information sent to NCMEC
by [other] companies to [] law enforcement. The
Government relies on testimony from [] the NCMEC
witness to the effect that NCMEC does not .add -
anything to the reports it receives via the
CyberTipline, aside from a “"report ID number and an
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entry date" for report. However this does not

explain the fact that the CyberTipline Reports

reflect the date and time of the most recent child

pornography upload, while the receipts of the [] CP

Reports do not.

This, the admission of the CyberTipline Reports in

these circumstances violated the Confrontation

Clause. '
Cameron, 699 F.3d at 649-53.

Proper foundation requires that the party produce evidence
sufficient to support a finding that the preferred item is what
the party claims it is. The law requires an open, visible connection
between the principle of the evidentiary facts and the deductions
from them, and does not permit a decision to be made on remote
inferences. This is exactly what an expert witness is for and
why it is necessary for them to be present to explain to a jury
the importance to the components being presented and how they
validate the presumption being made upon their reliance. Nguyen
made a colorable post conviction claim that the stipulation/waiver
to allow for the admittance of the reports was unconsented to
by Nguyen. This would have led (if briefing was not stifled) to
a showing of prejudice that without the stipulation, the Government
would be burdened with establishing foundation (and probably could
not) to the evidence being proposed. Or the evidence could become
exculpatory. This should have been flagged the habeas court to
hold an evidentiary heariﬁg,
B. Nguyen requests a stay on this issue until the Court finishes grappling

with two Confrontation Clause claims in Smith v. Arizona and Diaz
v. United States.

There is still confusion throughout the country when it comes
to who constitutes an expert witness; when and why they are needed
as well; when, why, and how testimonial statements can be submitted

by a non-testifying party. Which is (presumably) why this Court
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has granted two certiorari petitions addressing some of the identified

issues. See Smith v. Arizona, No.: 22-899 (set to be argued January

10, 2024) and Diaz v. United States, No.: 23-14 (granted certiorari

November 13, 2023). Nguyen believes these cases will solidify

the boundaries between hearsay and direct evidence, when it comes

to specialists reports going to.guilt or innocence; Outline Guidelines
- for what what is needed; delineate who must provide foundation

for admittance under Federal Rules of Evidence; and what limitations
must be in place for the process to be considered fair.

Here, there were reports compiled by algorithms based on
parameiers set by an analyst who created the program. Which were
used to establish guilt, but never challenge because of counsel
ineffectiveness.

To allow for Confrontation Clause guidahce, Nguyen requests
a stay on his Confrontation Clause claim untilvthis Court has

resolved the issues set forth in Smith and Diaz.

ITI, Nguyen requests a recordAon his Interpreter Claim to be
8u11t for further review and discussions on its protection
imensions, o

Nguyen's Interpreter allegations, supra, stem from a lack
of enforcement of the protectioﬁs provided by the Interpreter
Act (28 u.s.C. §1827) that allowed for his counsel to sign away
Nguyen's right to understand and be heard, preventing him from
participating in his own ﬁrial.VWhether violations of the Act's
safeguards rise-to a Constitutional dimension is an open question
that can be answered on the record before this Court now. This
would ensure- that not only a defendant's counsel bﬁt any arbiter
she makes her claim in front of, is accountable to ensuring her

fundamental rights are protected.
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Nguyen's trial record is silent in regards go whether or
not he knowingly and willingly waived his right to an.ihterpreter.
Without a developed post con?iction record td review: prejudice
is difficult to.determine. Even though the'right to an interpreter
is a statutory fighﬁ, does failures in properly applying it rise
to a Due Process error as a defendant has a fundameﬁtal right
to be cognizant and parﬁicipate in his own trial?

Nguyen's case is an attractive vehicle, if a record can be
built, for resolving the following: Does the denial of a defendant's
right to be present and participate in his own trial occur when
there is no functioning interpreter? and In a habeas context can
this be'consideréd struCtu:al error? or Does a petitioner need
" to meetva-Sﬁrickland-likevtwo pronglrequirement of: 1) Specifically
showing, on the fecqrd, where and when the defendént voiced concern
of lack of understandiné‘due to not having an interpreter; and
2) How the lack of an interpreter prejudiced the defendant and
'changed fhe outcome of their trial?

Being able to answer this conundrum would be essential in
Nguyen's case as his concern with lack of interpreter and how
it affected his whole trial process was the first "Statement of
Mitigatory Facts" in Nguyen's 2255 Betition. See Pet. at 5. Nguyen
respectfully requests Ehis particular question‘be G.V.R.'d to
allow him to build a record and have this question readdressed
for latef appellate and High Court review -- OR -- if the éourt

so chooses, rewrite he question and grant certiorari.
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Conclusion

Thé Court should grant ﬁhe petition.and decide the case on
the merits -OR- in the alternate, vacéte and remand to the habéas
¢ou;t to address, in detail, the original claims of the petition_
on whether or not to grant original relief requested Qr allow

for a record to be built for appellate review.

RESPECTFULLY SUBMITTED THIS g__‘._ DAY"OF JANUARY, 2024

Dustin Nguye
19389-030 Unit K-3
FCI Sandstone
P.0. Box 1000
Sandstone, MN 55072
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 23-1451

Dustin Nguyen
Petitioner - Appell_ant
.o
United States of America

Respondent - Appellee

Appeal from U.S. District Court for the Southern District of Iowa - Central
: (4:22-cv-00222-SMRY

JUDGMENT N
| Before LOKEN, C'OLLOTON, and ERICKSON, Circuit Judges.

This app‘eal bomes before the court oﬁ abpellant's_app_lication fpra-'certiﬁcate of

| appealability. The court has cafefully reviewed the original file of the district court, and the |
application for a c,ertiﬁcaté of appealability is denied. Appellant’s motion for def;ault.juc‘igment is
denied. The appeal is dismissed. |

July 28, 2023

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 23-1451
| | "Dustin Nguyen
| Appellant
United States of America

Appellee

Appeal from U.S. District Court for the Southern District of lowa - Central
| (4:22-¢v-00222-SMR)

ORDER

The petition for rehearing en banc and also for rehearing by panel is denied as overlength.

“October 05, 2023

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

" Js/ Michael E. Gans
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Ve

* CONSTITUTION OF THE UNITED STATES

Table of Contents

Amendment 5 Criminal actions—Provisions concerning—Due process of law
" and just compensation clauses.

- No person shall be held-to answer for a capital, or othérwise infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or
in the Militia, when in actual service in time of War or public danger; nor shall any person be
subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in
any criminal case to be a witness against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for public use, without Just
compensation. ' ' ‘ ‘

Amendment 6 Rights of the accused.

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an
impartial jury of the State and district wherein the crime shall have been committed, which district
shall have been previously ascertained by law, and to be informed of the nature and cause of the
accusation; to be ¢onfronted with the witnesses against him; to have compulsory process for
obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.

USCONST , - 1
© 2023 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the restrictions

and terms and conditions of the Matthew Bender Master Agreement.
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TITLE 18. CRIMES AND CRIMINAL PROCEDURE
Part L. CRIMES |

CHAPTER 110. SEXUAL EXPLOITATION AND OTHER ABUSE OF
CHILDREN

§ 2252. Certain act1v1t1es relatmg to materlal lnvolvmg the sexual
explmtatlon of minors -

(a) Any person Who———

(1) knowingly transports or ships using any means or facility of interstate or foreign
commerce or in or affecting interstate or- foreign commerce by any means mcludmg by computer
or mails, any visual depiction, if— ‘ :

(A) the producing of such v1sual depiction involves the use of a minor engaging in
sexually explicit conduct; and -

(B) such visual depiction is of such corlduct;

(2) knowingly receives, or distributes, any visual depiction using any means or facility of
interstate or foreign commerce or that has been mailed, or has been shipped or transported n or
affecting interstate or foreign commerce, or which contains materials which have been mailed or
so shipped or transported by any means including by computer, or knowingly reproduces any
visual depiction for distribution using any means or facility of interstate or foreign commerce or in
or affecting interstate or forelgn commerce by any means including by computer or through the

malls if—

(A) the producing of such visual depiction involves the use of a minor engagmg n
sexually explicit conduct; and :

(B) such visual depiction is of such conduct;.

(3) either—

- (A) in the special maritime and territorial jurisdiction of the United States, or on
any land or building owned by, leased to, or otherwise used by or under the control of the |
USCS " 1
© 2023 Matthew Bender & Company, Inc., a member of the LexrsNexxs -Group. All rights reserved. Use of this product is sub)ect to the restrictions

- and terms and conditions of the Matthew Bender Master Agreement.
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Government of the United States, or in the Indian country as defined in section 1151 of this titlé_
[18 USCS § 1151], knowingly sells or possesses with intent to sell any visual depiction; or

(B) knowingly sells or possesses with intent to- sell any visual depiction that has
been mailed, shipped, or transported using any means or facility of interstate or foreign
commerce, or has been shipped or transported in or affecting interstate or foreign commerce, or
which was produced using materials which have been mailed or so shipped or transported using
any means or facility of interstate or foreign commerce, including by computer, if—

(i) the producing of such visual depiction involves the use of a minor
engaging in sexually explicit conduct; and.

(i) such visual depiction is of such conduct; or

(4) either—
, _
(A) in the special maritime and territorial jurisdiction of the United States, or on

any land or building owned by, leased to, or otherwise used by or under the control of the
Government of the United States, or in the Indian country as defined in section 1151 of this title
[18 USCS § 1151], knowingly possesses, or knowingly accesses with intent to view, 1 or more
books, magazines, periodicals, films, video tapes, or other matter which contain any visual

depiction; or

(B) knowingly possesses, or knowingly accesses with intent to view, 1 or more
books, magazines, periodicals, films, video tapes, or other matter which contain any visual
depiction that has been mailed, or has been shipped or transported using any means or facility of
interstate or foreign commerce or in or affecting interstate or foreign commerce, or which was
produced using materials which have been mailed or so shlpped or transported by any means
including by computer, if— A

(i) the producing of such visual depiction involves the use of a minor
engaging in sexually explicit conduct; and

(ii) such visual depiction is of such conduct;

shall be punished as provided in subsection (b) of this section.

(b) (1) Whoever violates, or attempts or._conspires to violate, paragraph (1), (2), or (3) of
subsection (a) shall be fined under this title and imprisoned not less than 5 years and not more
* than 20 years, but if such person has a prior conviction under this chapter [18 USCS §§ 2251 et

Uscs .- 2
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seq.], section 1591 [18 USCS § 1591], chapter 71, chapter 109A, or chapter 117 [18 USCS §§
1460 et seq., 2241 et seq., or 2421 et seq.], or under section 920 of title 10 (article 120 of the
Uniform Code of Military Justice) [10 USCS § 920], or under the laws of any State relating. to
aggravated sexual abuse, sexual abuse, or abusive sexual conduct involving a minor or ward, or
the production, possession, receipt, mailing, sale, distribution, shipment, or transportation of child
pornography, or -sex trafficking of children, such person shall be fined under this title and
imprisoned for not less than 15 years nor more than 40 years.

(2) Whoever violates, or attempts or conspires to violate, paragraph (4) of subsection (a)

shall be fined under this- title or imprisoned not more than 10 years, or both, but if any visual

depiction involved in the offense involved a prepubescent minor or a minor who had not attained
12 years of age, such person shall be fined under this title and imprisoned for not more than 20

years, or if such petson has a prior conviction undér this chapter, chapter 71, chapter 1094, or

chapter 117 [18 USCS §§ 2251 et seq., 1460 et seq., 2241 et seq., or 2421 et seq.], or under
section 920 of title 10 (article 120 of the Uniform Code of Military Justice) [10 USCS § 920], or
under the laws of any State relatingto aggravated sexual abuse, sexual abuse, or abusive sexual
conduct involving a minor or ward, or the production, possession, receipt, mailing, sale,

distribution, shipment, or transportation of child pornography, such person shall be fined under

this title and imprisoned for not less than 10 years nor more than 20 years.

(¢) Affirmative defense. It shall be an affirmative defense to a charge of violating paragraph
(4) of subscction (a) that the defendant— ' :

(1) possessed less than three matters containing any visual depiction proscribed by that
paragraph; and

‘ (2) promptly and in good faith, and without retaining or allowing any pérson, other than a
law enforcement agency, to access any visual depiction or copy thereof— :

(A) took reasonable steps to destroy each such visual depiction; or

(B) reported the matter to a law. enforcement agency and aﬁ‘orded that agency
access to each such visual depiction.

' TITLE 28.'JUDICIARY AND JUDICIAL PROCEDURE
| PartV.PROCEDURE
CHAPTER 119. EVIDENCE; WITNESSES
" USCS R _ '3
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§ 1827. Interpreters in courts of the United States

(2) The Director of the Administrative Office of the United States Courts shall establish a
program to facilitate the use of certified and otherwise qualified mterpreters in judicial
proceedings instituted by the United States.

(b) (1) The Director shall prescribe, determine, and certify: the qualifications of persons who
may serve as certified interpreters, when the Director considers certification of interpreters to be
- merited, for the hearing impaired (whether or not also speech impaired) and persons who speak:
only or primarily a language other than the English language, in judicial proceedings instituted by
the United States. The Director may certify interpreters for any language if the Director
determines that there is a need for certified interpreters in that language. Upon the request of the
Judicial Conference of the United States for certified interpreters in a language, the Director shall
certify interpreters in that language. Upon such a request from the judicial council of a circuit and
the approval of the Judicial Conference, the Director shall certify interpreters for that circuit in the
language requested. The judicial council of a circuit shall identify and evaluate the needs of the
districts within a circuit. The Director shall certify interpreters based on the results of
criterion-referenced performance examinations. The Director shall issue regulations to carry out
this paragraph within 1 year after the date of the enactment of the Judicial Improvements and
Access to Justice Act [enacted Nov. 19, 1988].

-(2) Only in a case in which no certified interpreter is reasonably available as provided in
subsection (d) of this section, including a case in which certification of interpreters is not provided
under paragraph (1) in a particular language, may the services of otherwise qualified interpreters.
be used. The Director shall provide guidelines to the courts for the selection of otherwise qualified
interpreters, in order to ensure that the highest standards of accuracy are maintained in all judicial
proceedings subject to the provisions of this chapter [28 USCS §§ 1821 et seq.].

(3) The Director shall maintain a current master list of all certified interpreters and -
otherwise qualified interpreters and shall report periodically on the use and performance of both
certified and otherwise qualified interpreters in judicial proceedings instituted by the United States
and on the languages for which interpreters have been certified. The Director shall prescribe,
subject to periodic review, a schedule of reasonable fees for services rendered by interpreters,
certified or otherwise, used in proceedings instituted by the United States, and in doing so shall
consider the prevailing rate of compensation for comparable service in other governmental

CntltleS

USCS ' 4
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(¢) (1) Each United States district court shall maintain on file in the office of the clerk, and
each United States attorney shall maintain on file, a list of all persons who have been certified as
interpreters by the Director in accordance with subsection (b) of this section. The clerk shall make
the list of certified interpreters for judicial proceeding available upon request.

(2) The clerk of the court, or other court employee designated by the chief judge, shall be
responsible for securing the services of certified interpreters and otherwise qualified interpreters
required for proceedings initiated by the United States, except that the United States attorney is
responsible for securing the services of such interpreters for governmental witnesses.

(d) (1) The presiding judicial officer, with the assistance of the Director of the Administrative
Office of the United States Courts, shall utilize the services of the most available certified
interpreter, or when no certified interpreter is reasonably available, as determined by the presiding
judicial officer, the services of an otherwise competent interpreter, in judicial proceedings
instituted by the United States, if the presiding judicial officer determines on such officer’s own
motion or on the motion of a party that such party (including a defendant in a criminal case), or a
witness who may present testimony in such judicial proceedings— o .

(A) speaks only or primarily a language other than the English language; or

(B) suffers from a hearing impairment (whether or not suffering also from a speech
impairment) :

50 as to inhibit such party’s comprehension of the proceedings or communication with counsel
or the presiding judicial officer, or so as to inhibit such witness’ comprehension of questions and
the presentation of such testimony. -

(2) Upon the motion of a party, the presiding judicial officer shall determine whether to
require the electronic sound recording of a judicial proceeding in which an interpreter is used
under this section. In making this determination, the presiding judicial officer shall consider,
among other things, the qualifications of the interpreter and prior experience in interpretation of
‘court proceedings; whether the language to be interpreted is not one of the languages for which
the Director has certified interpreters, and the complexity or length of the proceeding. In a grand
jury proceeding, upon the motion of the accused, the presiding judicial officer shall require the
electronic sound recording of the portion of the proceeding in which an interpreter is used.'

Uscs ) T
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(e) (1) If any interpreter is unable to communicate effectively with the presiding judicial
officer, the United States attorney, a party (including a defendant in a criminal case), or a witness,
the presiding judicial officer shall dismiss such interpreter and obtain the services of another
interpreter in accordance with this section.

(2) In any judicial proceedings instituted by the United States, if the presiding judicial
officer does not appoint an interpreter under subsection (d) of this section, an individual requiring
the services of an interpreter may seek assistance of the clerk of court or the Director of the
Administrative Office of the United States Courts in obtaining the assistance of a certified
interpreter. ‘ : : :

(H) (1) Any individual other than a witness who is entitled to interpretation under subsection
(d) of this section may waive such interpretation in whole or in part.Such a waiver shall be
effective only if approved by the presiding judicial officer and made expressly by such individual
on the record after opportunity to consult with counsel and after the presiding judicial officer has
explaimed to such individual, utilizing the services of the most available certified interpreter, or
when no certified interpreter is reasonably available, as determined by the presiding judicial
officer, the services of an otherwise competent interpreter, the nature and effect of the waiver.

(2) An individual who waives under paragraph (1) of this subsection the right to an
interpreter may utilize the services of a noncertified interpreter of such individual’s choice whose
. fees, expenses, and costs shall be paid in the manner provided for the payment of such fees,
expenses, and costs of an interpreter appointed under subsection (d) of this section.

(8) (1) There are authorized to be appropriated to the Federal judiciary, and to be paid by the
Director of the Administrative Office of the United States Courts, such sums as may be necessary
to establish a program to facilitate the use of certified and otherwise qualified interpreters, and
otherwise fulfill the provisions of this section and the Judicial Improvements and Access to Justice

Act, except as provided in paragraph (3).
(2)4.Implementation of the provisions of this section is contingent upon the availability of

appropriated funds to carry out the purposes of this section.

(3) Such salaries, fees, expenses, and costs that are incurred with respect to Government
witnesses (including for grand jury proceedings) shall, unless direction is made under paragraph
- (4), be paid by the Attorney General from sums appropriated to the Department of Justice.

USCS : ' 6
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(4) Upon the request of any person in any action for which interpreting services
established pursuant to subsection (d) are not otherwise provided, the clerk of the court, or other
court employee designated by the chief judge, upon the request .of the. presiding judicial officer,
shall, where possible, make such services available to that person on a cost-reimbursable basis, but
the judicial officer may also require the prepayment of the estimated expenses of providing such
services. '

(5) If the Director of the Administrative Office of the United States Courts finds it
necessary to develop and administer criterion-referenced performance examinations for purposes
of certification, or other examinations for the selection of otherwise qualified interpreters, the
Director may prescribe for each- examination a uniform fee for applicants to take such
examination. In determining the rate of the fee for each examination, the Director shall consider
the fees charged by other organizations for examinations that are similar in scope or nature.
Notwithstanding section 3302(b) of title 31, the Director is authorized to provide in any contract
or agreement for the development or administration of examinations and the collection of fees that
the contractor may retain all or a portion of the fees in payment for the services. Notwithstanding
paragraph (6) of this subsection, all fees collected after the effective date of this paragraph {Oct.
19, 1996] and not retained by a contractor shall be deposited in the fund established under section
1931 of this title [28 USCS § 1931] and shall remain available until expended. '

, (6) Any moneys collected under this subsection may be used to reimburse the
appropriations obligated and disbursed in payment for such services.

(h) The presiding judicial officer shall approve the compensation and expenses payable to
interpreters, pursuant to the schedule of fees prescribed by the Director under subsection (®)(3).

(i) The term “presiding judicial officer” as used in this section refers to any judge of a United
States district court, including a bankruptcy judge, a United States magistrate [United States
magistrate judge], and in the case of grand jury proceedings conducted under the auspices of the
United States attorney, a United States attorney.

(J) The term “judicial proceedings instituted by the United States™ as used in this section refers
to all proceedings, whether criminal or civil, including pretrial and grand jury proceedings (as well
as proceedings upon a petition for a writ of habeas corpus initiated in the name of the United
States by a relator) conducted in, or pursuant to the lawful authority and jurisdiction of a United
States district court. The term “United States district ‘court” as used in this subsection includes
any court which is created by an Act of Congress in a territory and is invested with any
jurisdiction of a district court established by chapter 5 of this title [28 USCS §§ 81 et seq.].

(k) The interpretation provided by certified or otherwise qualified interpreters pursuant to this
USCS | . ‘ 7
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section shall be in the simultaneous mode for any party to a judicial proceeding instituted by the
United States and in the consecutive mode for witnesses, except that the presiding judicial officer,
sua sponte or on .the motion of a party, may authorize a simultaneous, or consecutive
interpretation when such officer determines after a hearing on the record that such interpretation
will aid in the efficient administration of justice. The presiding judicial officer, on such officer’s
motion or on the motion of a party, may order that special interpretation services as authorized in
section 1828 of this title [28 USCS § 1828] be provided if such officer determines that the
provision of such services will aid in the efficient administration of Justice,

() Notwithstanding any other provision of this section or section 1828 [28 USCS § 1828], the
presiding judicial officer may appoint a certified or otherwise qualified sign language interpreter to
provide services to a party, witness, or other participant in a judicial proceeding, whether or not
the proceeding is instituted by the United States, if the presiding judicial officer determines, on
such officer’s own motion or on the motion of a party or other participant in the proceeding, that
such individual suffers from a hearing impairment. The presiding judicial officer shall, subject to
the availability of appropriated funds, approve the compensation and expenses payable to sign
language interpreters appointed under this section in accordance with the schedule of fees
prescribed by the Director under subsection (b)(3) of this section.

Part VL. PARTICULAR'PROCEEDIN GS

CHAPTER 153. HABEAS CORPUS

§ 2255. Federal cﬁstody; remedies on motion attacking sentence

(a) A prisoner ih custody under sentence of a court established by Act of Congress claiming
the right to be released upon' the ground. that the sentence was imposed in violation of the
Constitution or laws of the United States, or that the court was without jurisdiction to impose
such sentence, or that the sentence was in excess of the maximum authorized by law, or is
otherwise subject to collateral attack, may move the court which imposed the sentence to vacate,
set aside or ¢orrect the sentence. '

(b) Unless the motion and the files and records of the case conclusively show that the prisoner
is entitled to no relief, the court shall cause notice thereof to be served upon the United States
attorney, grant a prompt hearing thereon, determine the issues and make findings of fact and

- conclusions of law with respect thereto. If the court finds that the Jjudgment was rendered without
jurisdiction, or that the sentence imposed was not authorized by law or otherwise open to
collateral attack, or that there has been such a denial or infringement of the constitutional rights of

uscs o .8
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¢

the prisoner as to render the judgment vulnerable to collateral attack, the court shall vacate and
set the judgment aside and shall discharge the prisoner or resentence him or grant a new trial or

correct the sentence as may appear appropriate,

(¢) A court may entertain and determine such motion without requiring the production of the
prisoner at the hearing. '

(d) An éppeal may be takento the éourt of appeals from the order entered on the motion as -
from the final judgment on application for a writ of habeas corpus.

(e) An application for a writ of habeas corpus in behalf of a prisoner who is authorized to
apply for relief by motion pursuant to this section, shall not be entertained if it appears that the -
applicant has failed to apply for relief, by motion, to the court which sentenced him, or that such
court has denied him relief, unless it also appears that the remedy by motion is inadequate or
meffective to test the legality of his detention. ‘ :

() A 1-year period of limitation shall apply to a moﬁo_n under this section. The limitation
-period shall run from the latest of— ‘

(1) the date on which the judgment of conviction becomes final;

(2) the date on which the impediment to making a motion created by governmental action
in violation of the Constitution or laws of the United States is removed, if the movant was
prevented from making a motion by such governmental action;

(3) the date on which the right asserted was initially r'eco'gnjzéd by the Supreme Court, if
that right has been newly recognized by the Supreme Court and made retroactively applicable to
_cases on collateral review; or

(4) the date on which the facts sﬁpporting the claim or claims presented could have been
discovered through the exercise of due diligence.

(8) Except as provided in section 408 of the Controlled Substances Act [21 USCS § 848],in -
all proceedings brought under this section, and any subsequent proceedings on review, the court
may appoint counsel, except as provided by a rule promulgated by the Supreme Court pursuant to
Statutory authority. Appointment of counsel under this section shall be governed by section

3006A of title 18. '

, h A second Or successive motion must be certified as provided in section 2244 [28 USCS §
2244] by a panel of the appropriate court of appeals to contain— -

(1) newly discovered evidence that, if proven and viewed in light of the evidence as a

USCS - | : o
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~whole, would be sufficient to establish by clear and convincing.evidence that no reasonable

factfinder would have found the movant guilty of the offense; or

(2) a new rule of constitutional law, made retro

active to cases on collateral review by the
Supreme Court, that was previously unavailable. ‘ '

USCS 10
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FEDERAL COURT RULES

__ Changes. to court rules received by the publisher on or before September 1, 2023

. Table of Contents

Rules Governing Section 2255 Proceedings

Rule 4. Preliminary Review

(2) Referral to a judge. The clerk must promptly forward the motion to the judge who
conducted the trial and imposed sentence or, if the judge who imposed sentence was not the trial
Judge, to the judge who conducted the proceedings being challenged. If the appropriate: judge is

not available, the clerk must forward the motion to a judge under the court’s assignment
procedure. ‘ : '

(b) Initial consideration by the judge. The judge who receives the motion must promptly
examine it. If it plainly appears from the motion, any attached exhibits, and the record of prior
proceedings that the moving party is not entitled to relief, the judge must dismiss the motion and

direct the clerk to notify the moving party. If the motion is not dismissed, the judge must order . .

the United States attorney to file an answer, motion, or other response within a fixed time, or to
take other action the judge may order. ' '

USCSRULE 1
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Case 4:22-cv-00222-SMR  Document 9 Filed 02/13/23 Page'1 of 3

IN THE UNITED STATES DISTRICT COURT . = -

FOR THE SOUTHERN DISTRICT OF IOWA

CENTRAL DIVISION =
DUSTIN NGUYEN, | J  Case No. 4:22-cv-00222-SMR
o ) Crim. Case No. 1:19-cr-00061-SMR-HCA-1
 Movant, R ‘ ) ' . '
. “ ) INITIAL REVIEW ORDER

v )
_ )
UNITED STATES OF AMERICA, )
Respondent. )

| " Movant Dustin Nguyen ﬁled this pro se Amended Motion to Vacate, Set As1de or Correct
Sentence pursuant to 28 U, S C. § 2255, [ECF No.7]. He challenges his sentence in -United States v.
Nguyen, 1:19- cr-00061 SMR—HCA—I (S D. Iowa) (“Cnm Case”) 'in which he was conwcted of
Receipt of - Chlld Pornography. The Court takes judicial notice of the proceedings in that case. |

L. BACKGROUND

‘Nguyen was sentenced to 120 months’ imprisonment after a jury convicted him of receipt of

child pornography, in violation of 18 US.C. § 2252. I, Crim. Case ECF No. 106. Judgment was
entered against Nguyen on June 30, 2021. J , Crim. Case, ECF No. 106. Thus, h1s nght to appeal h1s
sentenced expire on July 15,2021. See Fed R. App. P 4(b) (governing appeal tlme hmrts) No direct

1.
‘

appeal of the sentence was taken by Nguyen.

If it plainly appears from the face of the motion and any exhibits annexed to it that the tnovln'g

party is not entitled to relief, the Court shall summanly dlsnnss the motion; otherwrse the Respondent

shall be ordered to file an answer to the motion and the Court will hold further proceedmgs 28U.8.C. "~

'§ 2255; Rule 4 of the Rules Govermng Sectmn 2255 Proceed.mgs for the United States Dlstnct Courts

After careful review of the twenty-ﬁve page Motion, it plainly appears that N guyen is not

entitled_to any relief. Nguyen had previously filed a motion in this case, asserting seven grounds for

Appellate Case: 23-1451  Page: 19 ' Date Filed: 04/17/2023 Entry ID: 5%(?365,2& PAGE 19
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| relief but many of them appeared ﬁivolous and the motidn was not fulty leglble | [ECF No 5] The .
Court dnected him to file an amended motion that succinctly set forth the grounds for relief with a
- bnef statement of facts in support of his grounds Id. His amended motion also needed to be typed
or legibly handwritten. |
| In his Amended Motion, Nguyen asserts six grounds for relief: (1) actual innoce'nce;

+ (2) constructive denial of counsel; (3) lack of jurisdiction; (4) due process violation in 'identiﬁcation; |
(5) structural.error,' and (6) unconstimtionality of the crime of his conviction. The amended motton
‘ although in typewritten form, is rambling and it is dlfﬁcult to discern the grounds supportmg
Nguyen s asserted relief. Nevertheless, “the files and records of the case concIus1vely show that
Nguyen is entitled to no relief” because he has not made any showing that his “sentence was imposed
in v1olat10n of the Constxtutlon or laws of the Umted States ? 28U.S.C. § 2255(a)—(b)

Based on its review, the Court ﬁnds the files and records of this case conclusively demonstrate
Nguyen is not entltled to any relief, This case must be d1sm1ssed without a hearing. See 28 Us.C.
§ 2255; Franco, 762 F.3d at 763 ‘Nguyen’s Amended Motlon to Vacate Set As1de or Correct
‘Sentence pursuant to 28 U.S.C. § 2255, [ECF No. 7], is DENIED, and the case is DISMISSED. The
Motions at docket 6 and docket 8 are MOOT.

Pursuant to Rute 1 1(a) of the Rules Governing ..Section 2255 Proceedings in the United States
Courts, the Court must issue ordeny a Certlﬁcate of Appealablhty when it enters a final order adverse
to the movant District courts have the authority to issue certlﬁcates of appealability under 28 U. S .C.
§ 2253(c) and Fed. R. App. P. 22(b). A certificate of appealabxhty may issue only if the defendant
“has made a substantial showmg of the denial of a const1tut10na1 right” 28 U.S.C. § 2253(0)(2) A ’
substantial showmg is a showing “that reasonable jurists ‘could debate. whether (or, for that matter,
agree that) the petition should have been resolved in a different manner or that the issues presented |
Wer.e adequate to deserve encouragement to proceed further.’” Mller-El V. Cockrell, 5371.8. 322,

5
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. 336 (2003) (citation omittcd). Nguyen has not made a substantial showing of the denial of a
, tonstitutional right on his claims. He may request i 1ssuance of a certificate of appcalablhty by a judge
- with the Eighth Circuit. See Fed. R. App. P.22(b).

ITIS SO ORDERED.

Dated this 13th day of February, 2023.

STEPHANIE M. ROSE, CHIEF JUDGE
" UNITED STATES DISTRICT COURT

Appellate Case: 23-1451 Page: 21 Date Filed: 04/17/2023 Entry ID: 52667 25

APP’ X PAGE 21




No.

IN THE

| SUPREME COURT OF THE UNITED STATES

DUSTIN NGUYEN "—"P.ETITIONER .
(Your-Name) : ’ '

‘ vs. |
UNITED STATES OF AMERICA  _ pesponpenTs)

- PROOF OF SERVICE

\ I, DUSTIN NGUYEN ' , do swear or declare that on this date,

_ an__ l;./ i , 20.24., as required by Supreme Court Rule 29 I have
&i{ved the enclosed MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS -
and PETITION FOR A:-WRIT OF CERTIORARI on each party to the above proceeding -
or that party’s counsel, and on every other person required to be served, by depositing

- an envelope containing the above docuﬁaents in the United States mail properly addressed

- to each of them and with ﬁrst'-_class‘ postage prepaid, or by delivery to a third-party

commercial carrier for delivery within 8 calendar days. - ORIGINAL MAILED To:

o _ SUPREME -COURT OF THE U.S.
The names and addresses of those served are as follows: 1 FIRST STREET, N. E

WASHINGTON, DC 20543

1) SOLICITER GENERAL OF THE UNITED STATES, - RooM: 5616, DEPARTMENT
OF JUSTICE, 950 PENNSYLVANIA AVE., N.W., WASHINGTON DC 20530-

0001

I .declare under penalty. of perjury that the foregding is true and correct.

Executed on an ( _ , 20 24

AT SANDSTONE, MINNESOTA @’f ars
o R T signatdh »
DusTIN_NGUYEN, No, 19389-030 - K3

P, 0, BOX 1000 (FCI SANDSTONE)
“SANDSTONE, MN 55072 |




