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U.S.C. § 4246’’? From the law’s perspec-
tive, the answer is nothing. The court may
have thought that it needed to say this, or
maybe even that it would have some ef-
fect on the civil-commitment proceedings.
But more likely, the court was just stating
the consequences of its unrestorability
finding without expecting its statement to
do anything. Regardless, identifying the
district court’s reason for making the
statement is unnecessary. What matters is
that, in the eyes of the law, the Septem-
ber 15 order had no legal effect on Car-
rington’s continued custody or his eventu-
al civil commitment. And because it did
not harm Carrington’s legal interests, it is
not an appealable collateral order. Thus
we lack jurisdiction to review it under the
collateral order doctrine.12

* * *

On appeal from the dismissal of Carring-
ton’s criminal indictment, he asks us to
review the timeliness of his § 4241(d) cus-
tody and determine whether he received
ineffective assistance of trial counsel. Yet
the district court’s dismissal is neither a
final order nor an otherwise-reviewable
collateral order. So we lack jurisdiction to
review the merits of Carrington’s claims.
The appeal is therefore

DISMISSED.

,
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Background:  Mobile home park residents
brought action against park’s owners and
operators alleging that park policy requir-

12. Carrington argues in the alternative that
the order qualifies for correction by writ of
mandamus. Opening Br. at 28 n.3. But his

case does not meet the strict requirements for
this drastic remedy. See In re Murphy-Brown,
LLC, 907 F.3d 788, 796 (4th Cir. 2018).
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ing all adult tenants to provide proof of
their legal status in United States in order
to renew their leases violated Fair Hous-
ing Act (FHA). The United States District
Court for the Eastern District of Virginia,
T.S. Ellis, III, Senior District Judge, de-
nied defendants’ motion to dismiss, 205
F.Supp.3d 782, but granted their motion
for summary judgment, 251 F.Supp.3d
1006. Residents appealed. The Court of
Appeals, 903 F.3d 415, vacated and re-
manded. On remand, the District Court,
Liam O’Grady, Senior District Judge, 602
F.Supp.3d 890, entered summary judg-
ment in defendants’ favor, and residents
appealed.

Holdings:  The Court of Appeals, Wilkin-
son, Circuit Judge, held that:

(1) possibility that defendants could be
prosecuted under federal anti-harbor-
ing statute was too attenuated to bar
residents’ FHA claim, and

(2) defendants failed to establish business
necessity justifying policy.

Reversed and remanded.

1. Civil Rights O1075
Fair Housing Act (FHA) claims can

proceed under disparate-treatment or dis-
parate-impact theory of liability.  42
U.S.C.A. § 3604.

2. Civil Rights O1075
Under disparate-treatment theory of

liability under Fair Housing Act (FHA),
plaintiff must establish that defendant had
discriminatory intent or motive, whereas
plaintiff bringing disparate-impact claim
challenges practices that have dispropor-
tionately adverse effect on minorities and
are otherwise unjustified by legitimate ra-
tionale.  42 U.S.C.A. § 3604.

3. Civil Rights O1403
Plaintiff asserting Fair Housing Act

(FHA) claim under disparate-impact theo-

ry of liability bears initial burden of es-
tablishing prima facie case of disparate
impact; if satisfied, burden shifts to defen-
dant to show that discriminatory policy
was necessary to achieve legitimate non-
discriminatory interest, and if defendant
does so, burden shifts back to plaintiff to
show that interest could be served
through less discriminatory means.  42
U.S.C.A. § 3604.

4. Federal Courts O3604(4), 3675
Court of Appeals reviews grant of

summary judgment de novo, applying
same legal standards as district court
while viewing all facts and reasonable in-
ferences therefrom in light most favorable
to nonmoving party.  Fed. R. Civ. P. 56(a).

5. Summary Judgment O50
Factual dispute is genuine for sum-

mary judgment purposes if evidence is
such that reasonable jury could return ver-
dict for nonmoving party.  Fed. R. Civ. P.
56(a).

6. Civil Rights O1075
Under disparate-impact theory of lia-

bility, facially neutral employment practice
may be deemed violative of Fair Housing
Act (FHA) without evidence of employer’s
subjective intent to discriminate.  42
U.S.C.A. § 3604(a).

7. Civil Rights O1075
Defendant can be liable under Fair

Housing Act (FHA) for instituting policies
that have disproportionately adverse effect
on minorities and are not otherwise justi-
fied by legitimate rationale.  42 U.S.C.A.
§ 3604(a).

8. Civil Rights O1368
Avoiding criminal liability can serve as

basis for business necessity defense to
Fair Housing Act (FHA) claim under dis-
parate-impact theory of liability.  42
U.S.C.A. § 3604(a).
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9. Civil Rights O1077
Possibility that mobile home park’s

owners and operators could be prosecuted
under federal anti-harboring statute for
entering into lease agreement with undoc-
umented immigrant was too attenuated to
bar park residents’ claim that park policy
requiring all adult tenants to provide proof
of their legal status in United States in
order to renew their leases violated Fair
Housing Act (FHA); anti-harboring statute
required something more than merely en-
tering into lease agreement with undocu-
mented immigrant, but instead applied to
those who intended in some way to aid
undocumented immigrant in hiding from
authorities, and there was no evidence that
Justice Department had ever prosecuted
residential landlord for failing to check
immigration status of every person living
in its rentals.  Immigration and Nationali-
ty Act § 274, 8 U.S.C.A. § 1324(a)(1)(A)(iii);
42 U.S.C.A. § 3604(a).

10. Civil Rights O1077
Mobile home park’s owners and oper-

ators failed to establish business necessity
justifying park policy requiring all adult
tenants to provide proof of their legal sta-
tus in United States in order to renew
their leases, notwithstanding its disparate
impact on Latinos, in violation of Fair
Housing Act (FHA); Latino families had
lived at park for years before park began
enforcing long-dormant policy provision,
decision to begin enforcing policy
stemmed, not from any immigration-relat-
ed developments or discoveries at park,
but from unrelated violations of other park
policies at other park properties, and park
did not evict anyone who failed to comply
with policy, but instead increased rent pay-
ments that noncompliant tenants were
charged.  42 U.S.C.A. § 3604(a).

Appeal from the United States District
Court for the Eastern District of Virginia,

at Alexandria. Liam O’Grady, Senior Dis-
trict Judge. (1:16–cv–00563–LO–TCB)

ARGUED: Nicholas Michael DiCarlo,
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Before WILKINSON, KING, and
HEYTENS, Circuit Judges.

Reversed and remanded by published
opinion. Judge Wilkinson wrote the opinion
in which Judge King and Judge Heytens
joined.

WILKINSON, Circuit Judge:

Residents of Waples Mobile Home Park
challenged the Park’s policy that required
all adult tenants to provide proof of their
legal status in the United States in order
to renew their leases. The residents ar-
gued that the policy violated the Fair
Housing Act because it disproportionately
ousted Latinos from the Park. The district
court granted summary judgment in favor
of the Park after finding that the policy
was reasonably necessary for the Park to
avoid criminal liability under a federal
statute prohibiting the harboring of undoc-
umented immigrants. But the district
court’s ruling rested upon a basic misap-
prehension of the statute. Moreover, the
record was insufficient to establish the
Park’s proposed defense. For these rea-
sons, we reverse.

I.

A.

Waples Mobile Home Park in Fairfax,
Virginia, (the ‘‘Park’’) is owned and operat-

ed by Waples Mobile Home Park LP, Wa-
ples Project LP, and A.J. Dwoskin & Asso-
ciates, Inc. (collectively, ‘‘Waples’’). Waples
leases land to mobile-home owners looking
to domicile in the area and serves as land-
lord for the Park.

Between 2010 and 2015, four noncitizen
Latino families from El Salvador and Bo-
livia (the ‘‘Families’’) moved into the Park.
Each family consisted of a father with
legal status in the United States, a mother
who was undocumented and illegally resid-
ing in the United States, and children who
were United States citizens. The fathers
were the leaseholders. Each had provided
a valid Social Security number and passed
credit and criminal background checks as
part of the routine application process. The
Families had successfully renewed their
leases without issue until 2015.

In 2015, Waples began enforcing a policy
that required all adults living at the Park
to present proof of legal status in the
United States (the ‘‘Policy’’). Specifically,
the Policy required lease applicants and
tenants seeking to renew their leases to
identify all proposed adult occupants of the
mobile home. It further required that ev-
ery identified adult occupant provide proof
of lawful status in the United States by
presenting either (1) an original Social Se-
curity card, or (2) an original foreign Pass-
port, original U.S. Visa, and original Arriv-
al/Departure Form (I-94 or I-94W).

If an occupant did not comply with the
Policy, Waples provided notice that the
leaseholder had 21 days from receipt of
the notice to cure the violation, or 30 days
from receipt to vacate the Park. And if the
household did not cure the violation or
vacate the Park, Waples converted the
lease from a year-long term to month-to-
month and increased the rent by $100 per
month. Waples threatened to increase the
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monthly rent by an additional $300 if the
household did not comply with the Policy,
but that additional surcharge was never
imposed.

Though this Policy was new to tenants
of the Park, it was not really a new policy.
While the Policy as written had always
required documentation from all adult resi-
dents in the Park, it was actually imple-
mented by requiring documentation from
the leaseholder alone.

Apparently, this was the case for many
of the Park’s policies. For instance, the
decision to begin enforcing the Policy
against all occupants stemmed from a dis-
covery that two tenants at different Wa-
ples properties committed sex offenses
that should have been reported at the time
of lease renewal. The occupants, however,
were never asked to disclose those of-
fenses. This was so even though another
one of Waples’s written policies required
all adult lease applicants to disclose such
offenses. The discovery of the sex offenses
prompted a crackdown at all Waples sites,
leading to a background check on all adult
tenants when it came time to renew their
leases.

Of course, the Policy posed a problem
for the Families because the mothers could
not provide proof of their legal status. The
Families sought to use the mothers’ Indi-
vidual Taxpayer Identification Numbers
(‘‘ITINs’’) as an alternative way to comply
with the Policy. The IRS issues ITINs to
income-earning U.S. taxpayers irrespective
of immigration status. The Families al-
leged that the ITINs could be used to run
the requisite background checks. Waples
declined to accept any alternative forms of
identification, converted the leases to
month-to-month terms, and imposed the
$100 surcharge.

Eventually each of the Families chose to
vacate their homes at the Park due to the
rent increases and fear of eviction.

B.

[1, 2] The Families initiated this law-
suit against Waples in 2016. The complaint
alleged, among other things, that the Poli-
cy violated the Fair Housing Act (‘‘FHA’’),
42 U.S.C. § 3604. FHA claims can proceed
under a disparate-treatment or a dispa-
rate-impact theory of liability. Reyes v.
Waples Mobile Home Park Ltd. P’ship,
903 F.3d 415, 421 (4th Cir. 2018). ‘‘Under a
disparate-treatment theory of liability, a
‘plaintiff must establish that the defendant
had a discriminatory intent or motive,’
whereas ‘a plaintiff bringing a disparate-
impact claim challenges practices that have
a disproportionately adverse effect on mi-
norities and are otherwise unjustified by a
legitimate rationale.’ ’’ Id.

The Families proceeded under a dispa-
rate-impact theory, alleging the Policy vio-
lated the FHA by ‘‘disproportionately
ousting Hispanic or Latino (‘Latino’) fami-
lies from their homes and denying them
one of the only affordable housing options
in Fairfax County, Virginia.’’ J.A. 46. Wa-
ples moved to dismiss several counts in the
complaint, including the FHA claim.

The district court denied Waples’s mo-
tion to dismiss as to the FHA claim. It
held, however, that the Families could pro-
ceed only under a disparate-treatment the-
ory of liability, instead of the disparate-
impact theory they had proposed. See
Wright v. Nat’l Archives & Recs. Serv.,
609 F.2d 702, 711 n.6 (4th Cir. 1979) (not-
ing that the trial court may determine that
either theory of liability is unsupported by
the evidence, effectively allowing the claim
to continue only under one theory of liabili-
ty).

After discovery, the parties cross-moved
for summary judgment on the FHA claim.
The district court granted Waples’s motion
for summary judgment on the Families’
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FHA claim, which, in accordance with its
prior ruling, the court only considered un-
der the disparate-treatment theory of lia-
bility. The Families appealed, arguing that
the district court’s prior dismissal of their
FHA claim under a disparate-impact theo-
ry of liability was in error.

[3] This court vacated the district
court’s judgment and held that the claim
should have been allowed to proceed under
a disparate-impact theory. The court pro-
ceeded under the three-part burden-shift-
ing framework established for disparate-
impact claims in Texas Department of
Housing and Community Affairs v. Inclu-
sive Communities Project, Inc., 576 U.S.
519, 135 S.Ct. 2507, 192 L.Ed.2d 514
(2015). Under the Inclusive Communities
framework, the plaintiff bears the initial
burden of establishing a prima facie case
of disparate impact. Id. at 527, 135 S.Ct.
2507. If satisfied, the burden shifts to the
defendant to show that the discriminatory
policy was necessary to achieve a legiti-
mate nondiscriminatory interest. Id. If the
defendant does so, the burden shifts back
to the plaintiff to show that the interest
could be served through less discriminato-
ry means. Id.

The court concluded that the Families
had satisfied Step One by demonstrating
that the challenged Policy ‘‘caused a dis-
proportionate number of Latinos to face
eviction from the Park compared to the
number of non-Latinos who faced eviction
based on the Policy.’’ Reyes, 903 F.3d at
428. Because the Families had established
a prima facie case of disparate impact, the
court remanded for the district court to
consider Steps Two and Three of the In-
clusive Communities framework in the
first instance. Id. at 433.

On remand, the Families pursued only a
disparate-impact theory for their FHA
claim and Waples filed a renewed motion
for summary judgment. Waples argued

that it met its burden at Step Two because
the Policy was necessary to serve several
valid interests ‘‘such as verifying identity,
conducting criminal background checks,
avoiding loss from eviction, and avoiding
liability under the anti-harboring statute, 8
U.S.C. § l 324(a)( 1 )(A)(iii).’’ J.A. 1275.

The Families countered that summary
judgment was improper because there
were triable issues of fact as to whether
Waples could satisfy Step Two of the In-
clusive Communities framework. Specifi-
cally, whether the Policy served a valid
interest and, if so, whether such an inter-
est could be served through less discrimi-
natory means by applying the Policy only
to leaseholders as opposed to all tenants in
residence. The district court sided with the
Families and denied summary judgment to
Waples.

As the parties were preparing for trial,
the case was reassigned to a new district
court judge who reversed course and
granted summary judgment to Waples.
The court found that Waples met its bur-
den at Step Two because ‘‘implementing a
policy to avoid increased criminal liability
under the anti-harboring statute is a valid
and necessary interest.’’ de Reyes v. Wa-
ples Mobile Home Park Ltd. P’ship, 602 F.
Supp. 3d 890, 899 (E.D. Va. 2022). The
district court found it ‘‘unimportant’’
whether Waples’s Policy was actually moti-
vated by avoiding a harboring prosecu-
tion—it was sufficient that Waples was
‘‘presumed to have knowledge of the law at
the time the Policy was implemented and
enforced.’’ Id. And at Step Three, the dis-
trict court ruled that the Families’ pro-
posed reasonable alternative of allowing
tenants to use ITINs would not ‘‘allow
[Waples] to limit [its] criminal liability un-
der the anti-harboring statute.’’ Id. at 900.

The Families timely appealed.
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II.

[4, 5] We review a grant of summary
judgment de novo, applying the same legal
standards as the district court while view-
ing all facts and reasonable inferences
therefrom in the light most favorable to
the nonmoving party. Reyes, 903 F.3d at
423. Summary judgment is appropriate
when ‘‘there is no genuine dispute as to
any material fact and the movant is enti-
tled to judgment as a matter of law.’’ Fed.
R. Civ. P. 56(a). A factual dispute is genu-
ine ‘‘if the evidence is such that a reason-
able jury could return a verdict for the
nonmoving party.’’ Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct.
2505, 91 L.Ed.2d 202 (1986).

III.

The FHA makes it unlawful to ‘‘refuse
to sell or rent after the making of a bona
fide offer, or to refuse to negotiate for the
sale or rental of, or otherwise make un-
available or deny, a dwelling to any per-
son’’ on the basis of ‘‘race, color, religion,
sex, familial status, or national origin.’’ 42
U.S.C. § 3604(a). In Inclusive Communi-
ties, the Supreme Court construed this
provision to encompass not only intentional
discrimination under a disparate-treatment
theory of liability, but also disparate-im-
pact discrimination claims. 576 U.S. at
545–46, 135 S.Ct. 2507.

[6, 7] Under a disparate-impact theory
of liability, ‘‘a facially neutral employment
practice may be deemed violative of [the
FHA] without evidence of the employer’s
subjective intent to discriminate.’’ Wards
Cove Packing Co. v. Atonio, 490 U.S. 642,
645–46, 109 S.Ct. 2115, 104 L.Ed.2d 733
(1989), superseded by statute on other
grounds, 42 U.S.C. § 2000e–2(k) (Title VII
case). Instead, such claims allow ‘‘plaintiffs
to counteract unconscious prejudices and
disguised animus’’ by removing ‘‘artificial,
arbitrary, and unnecessary barriers’’ to

housing that create unjustified ‘‘discrimi-
natory effects.’’ Inclusive Communities,
576 U.S. at 540, 135 S.Ct. 2507. In other
words, a defendant can be liable under the
FHA for instituting policies that have a
disproportionately adverse effect on minor-
ities and are not otherwise justified by a
legitimate rationale. Id. at 524, 135 S.Ct.
2507.

As discussed above, we analyze dispa-
rate-impact claims under a three-step bur-
den-shifting framework. Step One requires
the plaintiff to demonstrate ‘‘a robust caus-
al connection’’ between a defendant’s chal-
lenged policy and a disparate impact on a
protected class. Reyes, 903 F.3d at 424. If
the plaintiff establishes such a connection,
the burden shifts to the defendant to
‘‘state and explain the valid interest served
by their policies.’’ Id. If this standard is
met, the burden then shifts back to the
plaintiff ‘‘to prove that the defendant’s as-
serted interests ‘could be served by anoth-
er practice that has a less discriminatory
effect.’ ’’ Id.

The first time this case came before the
court, we determined that the Families
had satisfied their burden at Step One to
show a causal connection between the Poli-
cy and an attendant disparate impact on
Latino residents. Reyes, 903 F.3d at 432.
We start from that holding.

A.

As for Step Two of the Inclusive Com-
munities proof scheme, Waples argues
that the Policy of verifying its tenants’
legal status was justified by the risk of
prosecution under the federal anti-harbor-
ing statute, which provides criminal penal-
ties for ‘‘[a]ny person’’ who ‘‘knowing or in
reckless disregard of the fact that an alien
has come to, entered, or remains in the
United States in violation of law, conceals,
harbors, or shields from detection, or at-
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tempts to conceal, harbor, or shield from
detection, such alien in any place, including
any building or any means of transporta-
tion.’’ 8 U.S.C.A. § 1324(a)(1)(A)(iii). Wa-
ples points to this court’s decision in Unit-
ed States v. Aguilar, 477 F. App’x 1000
(4th Cir. 2012) (per curiam), which upheld
a landlord’s conviction under the anti-har-
boring statute, as proof that entering into
a lease agreement with an undocumented
immigrant could put it at risk. Thus, it
contends, the Policy of verifying legal sta-
tus before renewing a lease was necessary
to serve its valid interest of avoiding crimi-
nal liability.

Step Two of the Inclusive Communities
framework requires defendants to ‘‘state
and explain the valid interest served by
their policies.’’ 576 U.S. at 541, 135 S.Ct.
2507. The ‘‘touchstone’’ of Step Two is
‘‘business necessity,’’ Griggs v. Duke Pow-
er Co., 401 U.S. 424, 431, 91 S.Ct. 849, 28
L.Ed.2d 158 (1971), and business necessity
in the context of the FHA is ‘‘analogous to
the business necessity standard under Ti-
tle VII,’’ Inclusive Communities, 576 U.S.
at 541, 135 S.Ct. 2507. ‘‘Just as an employ-
er may maintain a workplace requirement
that causes a disparate impact if that re-
quirement is a ‘reasonable measure[ment]
of job performance,’ ’’ a housing policy can
stand if the landlord ‘‘can prove it is neces-
sary to achieve a valid interest.’’ Id.

A business necessity need not be a do-
or-die matter. A necessitous policy can be,
but need not be, one that spells the differ-
ence between solvency and bankruptcy.
The Ninth Circuit has put it well: ‘‘Al-
though the Supreme Court in Inclusive
Communities used the phrase ‘business
necessity’ to describe this step of the anal-
ysis, that term is somewhat of a misnomer
TTT the defendant need not demonstrate
that the challenged policy is ‘essential or
indispensable’ to its business—only that
the policy ‘serves, in a significant way,’ its

legitimate interests.’’ Sw. Fair Hous.
Council, Inc. v. Maricopa Domestic Water
Improvement Dist., 17 F.4th 950, 967 (9th
Cir. 2021).

[8, 9] Avoiding criminal liability can
certainly serve as the basis for a business
necessity defense. See Coffey v. Norfolk S.
Ry. Co., 23 F.4th 332, 340 (4th Cir. 2022)
(‘‘[C]omplying with TTT legally binding fed-
eral regulation[s] is, by definition, a busi-
ness necessity.’’) (quoting Bey v. City of
New York, 999 F.3d 157, 171 (2d Cir.
2021)). But it also cannot be the case that
defendants can claim business necessity by
rattling off inapplicable statutes as their
justification for promulgating a challenged
policy. Inclusive Communities, 576 U.S. at
524, 527, 135 S.Ct. 2507 (noting that the
interest underlying a business necessity
defense must be ‘‘legitimate’’). A ‘‘legiti-
mate’’ interest cannot be a phony. Id. Oth-
erwise defendants could manufacture busi-
ness necessity based on speculative, or
even imagined, liability. It seems then that
the risk of prosecution or liability under a
statute must at least be plausible. Here,
the anti-harboring statute simply does not
apply to landlords merely leasing to undoc-
umented immigrants, and Waples’s risk of
prosecution is too attenuated to cross the
threshold of a plausible concern.

The text of the anti-harboring statute
requires something more than merely en-
tering a lease agreement with an undocu-
mented immigrant. To violate the statute,
one must ‘‘knowing[ly]’’ or ‘‘reckless[ly]’’
‘‘conceal, harbor, or shield from detection’’
such a person. 8 U.S.C.A.
§ 1324(a)(1)(A)(iii). Conceal, harbor, and
shield are all active verbs. Thus, the stat-
ute only applies to those who intend in
some way to aid an undocumented immi-
grant in hiding from the authorities. It
involves an element of deceit that is not
present in run-of-the mill leases made in
the ordinary course of business.
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Our decision in Aguilar does not sug-
gest otherwise. 477 F. App’x. 1000. There
we upheld a conviction under the anti-
harboring statute of a woman who rented
nine of the ten rooms in her home to
undocumented immigrants. Id. at *1003.
We held that substantial evidence sup-
ported her conviction because each of her
tenants were undocumented, and she had
been ‘‘repeatedly TTT warned by officials
that numerous of her tenants were not
properly documented.’’ Id. Looking at the
trial evidence, it was clear that the defen-
dant in Aguilar was running a flophouse to
help offset her mortgage payments. See
United States v. Aguilar, 4th Cir. No. 11-
4961, ECF 31 (citing district court record).
In other words, evidence of an intent to
harbor undocumented immigrants was
present.

But Aguilar did not hold that housing
was a synonym for harboring under the
statute, and the case cannot be read to
extend the threat of prosecution under the
statute to merely renting to an undocu-
mented immigrant. Indeed, every prece-
dential appellate decision to address
whether renting to an undocumented per-
son, without more, violates the statute has
come to the same conclusion. See, e.g.,
United States v. McClellan, 794 F.3d 743,
751 (7th Cir. 2015) (‘‘[W]hen the basis for
the defendant’s conviction under [the anti-
harboring statute] is providing housing to
a known illegal alien, there must be evi-
dence from which a jury could conclude,
beyond a reasonable doubt, that the defen-
dant intended to safeguard that alien from
the authorities.’’); United States v. Vargas-
Cordon, 733 F.3d 366, 382 (2d Cir. 2013)
(‘‘The mere act of providing shelter to an
alien, when done without intention to help
prevent the alien’s detection by immigra-
tion authorities or police, is thus not an
offense under [the statute].’’); DelRio-Moc-
ci v. Connolly Props. Inc., 672 F.3d 241,
247 (3d Cir. 2012) (‘‘We do not know of any

court of appeals that has held that know-
ingly renting an apartment to an alien
lacking lawful immigration status consti-
tutes harboring.’’); Lozano v. City of Ha-
zleton, 724 F.3d 297, 320 (3d Cir. 2013)
(‘‘Renting an apartment in the normal
course of business is not, without more,
conduct that prevents the government
from detecting an alien’s unlawful pres-
ence. Thus, it is highly unlikely that rent-
ing an apartment to an unauthorized alien
would be sufficient to constitute harboring
in violation of the [statute].’’); Villas at
Parkside Partners v. City of Farmers
Branch, 726 F.3d 524, 530 (5th Cir. 2013)
(‘‘Farmers Branch’s prohibition on renting
to non-citizens here contrary to law thus
not only fails to facilitate, but obstructs the
goal of bringing potentially removable non-
citizens to the attention of the federal au-
thorities.’’).

In light of the consensus reading of the
anti-harboring law, giving credence to Wa-
ples’s understanding of the statute would
make us a distinct outlier in an area of law
which should ideally be national in charac-
ter and uniform in the circuits’ interpreta-
tion of it.

It is instructive to contrast the extensive
regulation of immigration status in em-
ployment with the lack of such regulation
in housing. Since 1986, the Immigration
Act has required employers to vet the
immigration status of their employees or
face civil and criminal sanctions. See 8
U.S.C. § 1324a. The government requires
employers to complete and maintain a
Form I-9 Employment Eligibility Verifica-
tion for each employee. It maintains an
electronic database to allow employers to
verify the immigration information that
employees submit, and it provides exten-
sive guidance to employers on complying
with the statute. See, e.g., U.S. Citizen and
Immigration Services, Handbook for Em-
ployers M-274 (updated July 2023).
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In contrast, no similar verification re-
quirement, regulatory regime, or elaborate
penal structure exists in the context of
housing. This makes good sense. A policy
that discouraged or prohibited landlords
from housing any undocumented individual
would lead to homelessness on an even
greater scale than we are presently experi-
encing. Congress can of course modify its
approach to housing policy at any time it
so desires. In the meantime, we shall not
misread the anti-harboring statute to facil-
itate the gratuitous infliction of homeless-
ness upon countless numbers of people
residing in this country.

The Department of Justice has repre-
sented in an amicus brief in support of the
Families that ‘‘residential landlords do not
ordinarily risk exposure to liability under
[the anti-harboring statute] merely for
failing to proactively verify their tenants’
immigration statuses.’’ Brief of Amicus
Curiae, Dep’t of Justice at 11. ‘‘The De-
partment of Justice does not prosecute
residential landlords merely because they
do not, in the normal course of business,
check the immigration status of every per-
son living in their rentals.’’ Id. at 12. Wa-
ples does not point to a single instance
that would lead us to question the Depart-
ment’s representation.

In sum, the anti-harboring statute does
not plausibly put Waples at risk for prose-
cution simply for leasing to families with
undocumented immigrants. Accordingly,
we hold that Waples did not satisfy its
burden at Step Two because its Policy did
not serve in any realistic way to avoid
liability under the anti-harboring statute.
Because Waples did not meet its burden at
Step Two, we need not reach Step Three
to determine whether the Families could
show that a less discriminatory alterative
was available. For these reasons, the dis-
trict court erred in granting summary
judgment to Waples.

B.

[10] There is a further infirmity in Wa-
ples’s position specific to this case. The
record here is simply too thin to support a
business necessity defense.

To begin with, the circumstances sur-
rounding Waples’s enforcement of the Poli-
cy were dubious. The Policy seemed to
come out of nowhere. The Families had
lived at the Park for years before Waples
began enforcing the long-dormant Policy
provision. And the decision to begin en-
forcing the Policy stemmed, not from any
immigration-related developments or dis-
coveries at the Park, but from unrelated
violations of other Waples policies at other
Waples properties. Having a Policy on the
books that required the verification of the
legal status of all adult tenants in resi-
dence, but disregarding its enforcement
for years, calls into question Waples’s con-
tention that it was concerned about avoid-
ing harboring liability.

Even more puzzling is how Waples pro-
ceeded when it discovered that there were
undocumented individuals living at the
Park. If Waples was truly concerned about
being prosecuted for housing undocu-
mented immigrants, its expected course
would be to remove such tenants from the
Park as quickly as possible. But Waples
did not evict a single person who failed to
comply with the Policy from the Park.
Instead, Waples increased the rent pay-
ments that noncompliant tenants were
charged every month. That meant that
while Waples was representing that it
could not house undocumented immigrants
without facing criminal penalties, it was
knowingly housing such immigrants and
charging them a premium to stay. If Wa-
ples were at risk for prosecution under the
anti-harboring statute, it would have a dif-
ficult time explaining to a prosecutor why,
instead of evicting known undocumented
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immigrants, it opted to implement a sur-
charge instead.

On a record this thin, Waples cannot
have met its burden to establish that the
Policy served a legitimate interest. Proof
schemes depend on record evidence and
the record here falls short of anything
approaching business necessity. For this
reason too, the district court erred in
granting summary judgment to Waples.

IV.

For the foregoing reasons, we reverse
the grant of summary judgment for Wa-
ples and remand the case to the district
court for further proceedings consistent
with this decision.

REVERSED AND REMANDED

,

  

State of TEXAS; Texas Commission on
Environmental Quality; Luminant
Generation Company, L.L.C.; Big
Brown Power Company, L.L.C.; San-
dow Power Company, L.L.C.; Lumi-
nant Mining Company, L.L.C., Peti-
tioners,

v.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY; Michael S.
Regan, in his official capacity as Ad-
ministrator of the United States Envi-
ronmental Protection Agency, Re-
spondents,

State of Texas; Texas Commission on
Environmental Quality; Luminant
Generation Company, L.L.C.; Lumi-
nant Mining Company, L.L.C., Peti-
tioners,

v.

United States Environmental Protection
Agency; Michael S. Regan, in his offi-
cial capacity as Administrator of the
United States Environmental Protec-
tion Agency, Respondents.

No. 17-60088
consolidated with No. 21-60673

United States Court of Appeals,
Fifth Circuit.

FILED January 11, 2024

Background:  Texas and owner of coal
power plant petitioned for review of Envi-
ronmental Protection Agency’s (EPA) ac-
tions designating portions of county in
which plant operated and a nearby county
as not attaining the Clean Air Act (CAA)
air quality standards for sulfur dioxide.

Holdings:  The Court of Appeals, South-
wick, Circuit Judge, held that:

(1) EPA did not act arbitrarily or capri-
ciously in its consideration of air quali-
ty monitoring data from airport in
third county;

(2) EPA did not act unlawfully in failing to
consider owner’s air quality model that
was not approved before it was selected
for use;

(3) EPA did not act arbitrarily or capri-
ciously in relying on environmental or-
ganization’s air quality model that had
shortcomings;

(4) petitioners failed to exhaust arguments,
at the agency level, about EPA not
treating ‘‘like cases alike’’; and

(5) EPA did not misconceive the law and
its statutory authority.

Petitions denied.
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Rosy Giron DE REYES,
et al., Plaintiffs,

v.

WAPLES MOBILE HOME PARK
LIMITED PARTNERSHIP, et

al., Defendants.

Civil Action No. 1:16-cv-00563

United States District Court,
E.D. Virginia,

Alexandria Division.

Signed 05/06/2022
Background:  Past and present mobile
home park residents, who were noncitizen
Latinos of Salvadorian or Bolivian national
origin, brought action against the owners
and operators of the mobile home park,
alleging that park’s policy, requiring that
all adult occupants provide documentation
evidencing legal status in the United
States to renew their leases, violated the
Fair Housing Act (FHA). The United
States District Court for the Eastern Dis-
trict of Virginia at Alexandria, No. 1:16-
CV-00563, T.S. Ellis, III, Senior District
Judge, 205 F.Supp.3d 782, denied motion
to dismiss brought by owners and opera-
tors and, 251 F.Supp.3d 1006, granted
summary judgment in favor of owners and
operators. Residents appealed. The United
States Court of Appeals for the Fourth
Circuit, 903 F.3d 415, vacated and remand-
ed. On remand, owners’ and operators’
renewed motions for summary judgment
were denied, and they then moved to re-
consider or clarify the denial, which motion
was taken under advisement. The case was
then reassigned.
Holdings:  The District Court, Liam
O’Grady, Senior District Judge, held that:
(1) male residents had standing;
(2) genuine issue of material fact existed at

first step of three-step analysis;
(3) owners and operators proffered a valid

interest served by the policy; and

(4) residents failed to provide sufficient
evidence of a reasonable alternative to
the policy.

Motion granted.

1. Summary Judgment O277(1)
It is the responsibility of the party

seeking summary judgment to inform the
court of the basis for its motion, and to
identify the parts of the record which it
believes demonstrate the absence of a gen-
uine issue of material fact.  Fed. R. Civ. P.
56(a).

2. Civil Rights O1075
A plaintiff can demonstrate a violation

of the Fair Housing Act (FHA) under a
disparate impact theory of liability.  42
U.S.C.A. § 3604(a).

3. Civil Rights O1075
In the first step of three-step burden

shifting framework for analyzing a dispa-
rate impact claim under the Fair Housing
Act (FHA), the plaintiff demonstrates a
robust causality between a challenged poli-
cy and the effect on a protected group.  42
U.S.C.A. § 3604(a).

4. Civil Rights O1403
If a plaintiff can show a robust causal-

ity between a challenged policy and effect
on a protected group at first step of three-
step burden shifting framework for analyz-
ing a disparate impact claim under the
Fair Housing Act (FHA), a district court
will proceed to the second step of the
burden shifting framework, at which the
defendant must state and explain the valid
interest achieved by the challenged policy.
42 U.S.C.A. § 3604(a).

5. Civil Rights O1403
If, at second step of three-step burden

shifting framework for analyzing a dispa-
rate impact claim under the Fair Housing
Act (FHA), a neutral justification for a
challenged policy which is substantial, le-
gitimate, and nondiscriminatory is ad-
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vanced by the defendant, the plaintiff may
then demonstrate that the defendant’s in-
terest can be achieved by an alternative
practice with a less discriminatory effect.
42 U.S.C.A. § 3604(a).

6. Civil Rights O1333(3)
Loss of association with wives alleged

by male mobile home park residents, who,
along with their wives, were noncitizen
Latinos of Salvadorian or Bolivian national
origin, due to enforcement of owners’ and
operators’ policy requiring all adult occu-
pants to provide documentation evidencing
legal status in the United States to renew
their leases were interests that fell within
zone of interest contemplated by the Fair
Housing Act (FHA) so as to qualify male
residents as ‘‘aggrieved persons’’ who had
standing to pursue a suit under the FHA;
male residents suffered an injury from
owners’ and operators’ exclusion of wives
who were unable to comply with the policy
by having to make decision to remain in
the park that would require them to leave
their wives.  42 U.S.C.A. § 3604(a).

See publication Words and Phrases
for other judicial constructions and
definitions.

7. Civil Rights O1411
For a disparate impact claim under

the Fair Housing Act (FHA), a plaintiff
may use statistical analyses to prove that a
challenged policy disproportionately af-
fects a protected class.  42 U.S.C.A.
§ 3604(a).

8. Civil Rights O1419
A prima facie case of discrimination in

violation of the Fair Housing Act (FHA)
can be shown when there is a statistically
significant difference in the effect of a
policy on a minority group within the spe-
cific area in question.  42 U.S.C.A.
§ 3604(a).

9. Summary Judgment O111
Disagreement between parties’ ex-

perts over existence of statistically signifi-

cant difference in effect of mobile home
park owners’ and operators’ policy requir-
ing proof of legal status in the United
States to renew leases on Latino residents
of the park created genuine issue of mate-
rial fact that precluded summary judgment
at first step of disparate impact burden
shifting framework under the Fair Hous-
ing Act (FHA), in action brought against
owners and operators by residents who
were noncitizen Latinos of Salvadorian or
Bolivian national origin.  42 U.S.C.A.
§ 3604(a).

10. Civil Rights O1075

To prevail on summary judgment in a
Fair Housing Act (FHA) disparate impact
case, the defendants must show that there
is no dispute that the defendants can prove
a business necessity sufficiently compelling
to justify the challenged practice.  42
U.S.C.A. § 3604(a).

11. Civil Rights O1077

Mobile home park owners and opera-
tors proffered a valid interest served by
policy requiring proof of legal status in the
United States to renew leases, as required
to prevail on Fair Housing Act (FHA)
disparate impact claim brought against
them by residents who were noncitizen
Latinos of Salvadorian or Bolivian national
origin, where owners and operators faced
possibility of prosecution under the anti-
harboring statute, and implementing the
policy was valid and necessary to avoid
increased criminal liability under that stat-
ute.  Immigration and Nationality Act
§ 274, 8 U.S.C.A. § 1324; 42 U.S.C.A.
§ 3604(a).

12. Civil Rights O1077

Mobile home park residents who were
noncitizen Latinos of Salvadorian or Boliv-
ian national origin failed to provide suffi-
cient evidence of a reasonable alternative
that would allow park owners and opera-
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tors to achieve their valid interest under-
lying their policy requiring proof of legal
status in the United States to renew leas-
es, thus precluding residents’ Fair Hous-
ing Act (FHA) disparate impact claim
arising from female residents’ inability to
provide types of identification required un-
der the policy; while residents contended
that interests of the policy could be
achieved by allowing female residents to
use individual taxpayer identification num-
bers (ITIN), they did not provide evidence
that an ITIN would demonstrate legal sta-
tus in the country.  Immigration and Na-
tionality Act § 274, 8 U.S.C.A. § 1324; 42
U.S.C.A. § 3604(a).

13. Summary Judgment O51
A moving party may meet their bur-

den on summary judgment by pointing out
the absence of evidence that supports a
nonmoving party’s case.  Fed. R. Civ. P.
56(c)(1)(B).

Simon Yehuda Sandoval-Moshenberg,
Granville Clayton Warner, Nady Leticia
Peralta, Rebecca Ruth Wolozin, Legal Aid
Justice Center, Falls Chruch, VA, Kaiyeu
Kevin Chu, Quinn Emanuel Urquhart &
Sullivan LLP, Washington, DC, Larisa D.
Zehr, Legal Aid Justice Center, Falls
Church, VA, for Plaintiffs.

Brooks Holton Spears, McGuireWoods
LLP, McLean, VA, Grayson Pollard
Hanes, Justin Daniel deBettencourt, Reed
Smith LLP, McLean, VA, Michael Sterling
Dingman, Reed Smith LLP, Falls Church,
VA, for Defendants.

ORDER

LIAM O’GRADY, United States District
Judge
Introduction

This action requires a recitation of this
procedural history for context. The Plain-

tiffs filed their initial Complaint on May
23, 2016 and on July 22, 2016, the Court
granted in part the Defendants’ Motion to
Dismiss. Dkt. 34. Specifically, the Plain-
tiffs’ claims based upon a disparate impact
theory of discrimination were dismissed.
Id. The Parties proceeded through discov-
ery and filed cross motions for summary
judgment. After discovery was complete,
the Defendants filed a Motion for Sum-
mary Judgment that was granted by the
Court. See Dkt. 190. The Plaintiffs filed a
timely appeal and the Fourth Circuit re-
versed the decision to grant the Defen-
dants’ Motion to Dismiss for failure to
state a claim under Federal Rule of Civil
Procedure 12(b)(6). See de Reyes v. Waples
Mobile Home Park, 903 F.3d 415, 428 (4th
Cir. 2018) (‘‘At the motion to dismiss stage,
we must accept all well-pled facts as true
and draw all reasonable inferences in favor
of the plaintiff. Therefore, accepting these
statistics as true, we conclude that Plain-
tiffs sufficiently alleged a prima facie case
of disparate impact.’’) The Fourth Circuit
also vacated the grant of summary judg-
ment in favor of the Defendants on the
Plaintiffs’ Fair Housing Act claim, and re-
manded with the direction to ‘‘consider the
cross motions for summary judgment un-
der Plaintiffs’ disparate-impact theory of
liability in a manner consistent with [the
Fourth Circuit’s] opinion.’’ Id. at 433.

On remand, the Parties’ renewed mo-
tions for summary judgment were denied.
Dkt. 283. The Defendants then moved to
reconsider or clarify the denial of sum-
mary judgment and that Motion was taken
under advisement. Dkt. 284; Dkt. 297. The
case was then reassigned to this Court.
See Dkt. 356. After reviewing the record
and considering the Appellate Court’s deci-
sion, this Court asked for supplemental
briefing on the issues that will be ad-
dressed in this Order. Dkt. 413. The Par-
ties diligently replied with the Court’s re-
quest and further addressed these issues
during multiple oral arguments.
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Background

The Plaintiffs in this case are four mar-
ried couples. Dkt. 1 at 4. They are Jose
Reyes and Rosy Giron de Reyes; Alexis
Bolanos and Ruth Rivas; Yovana Solis and
Moya Yrapur; and Rosa Amaya and Her-
bert Cruz. Id. The Plaintiffs are Hispanic
and have all immigrated to the United
States from countries in Central America.
Id. All the Plaintiffs live or have lived in a
mobile home park owned by the Defen-
dants, Waples Mobile Home Park Limited
Partnership, and other associated business
entities (collectively ‘‘Waples’’).1 Id. In
2015, the mobile home park, located in
Fairfax, Virginia, implemented a policy
(the ‘‘Policy’’) that requires every tenant
living in residence to provide Waples with
either a social security card, a passport, a
U.S. visa, or an Arrival Departure Form
(called an I-94 or I-94W). Id. at 6. Prior to
2015, Waples only required the lease hold-
er to provide one of these identification
documents. Id.

Waples changed the Policy in response
to an incident at another trailer park
which prompted Waples to re-examine the
enforcement of the existing Policy.2 Dkt.
142-21 at 3. After this reexamination, Wa-
ples began to require every adult who

lived in the mobile home park to provide
the required forms of identification where
previously Waples had only required the
person who signed the lease to provide the
required identification. Dkt. 211 at 4. Resi-
dents of the mobile home park that lived
with tenants who did not provide one of
the forms of identification were sent let-
ters informing those residents that they
would be unable to renew their existing
leases. See e.g. Dkt. 151-13 at 3; Dkt. 142-
4; Dkt. 142-5; Dkt. 142-6. Those residents
were told that their current leases would
be converted to month-to-month leases and
that those residents would also be required
to pay a higher monthly rate for rent.3

The female Plaintiffs were unable to
provide the types of identification required
under the Policy as it was newly enforced.
Dkt. 1 at 9. Waples did not accept alterna-
tive forms of identification offered by the
female Plaintiffs; specifically, they did not
accept an Individual Taxpayer Identifica-
tion Number (‘‘ITIN’’).4 Id. at 6-7. When
the female Plaintiffs were unable to com-
ply with the Policy, the leases for the
mobile homes where they resided were
converted to the more expensive month-to-
month leases. Id. at 11. In May of 2016,
the Plaintiffs began this civil action, assert-
ing claims of discrimination under the Fair
Housing Act. Dkt. 1.

1. Waples is operated by A.J. Dwoskin & Asso-
ciates, Inc. who is a co-defendant named in
the case.

2. ‘‘I proposed the policy in the meeting as a
solution to the incident or the issue that came
up at Forest Park Mobile Home Park. That
incident was an—a child turned to – who
became 18 was a registered sex offender, and
it was not disclosed but a tenant notified us of
them being a resident. So we discussed how
do we find or look into tenants with a crime
that were current residents instead of a tenant
or other tenant notifying us.’’ Dkt. 142-21
(deposition of Mark Jones).

3. Based on deposition testimony, the Defen-
dants’ intent when raising the rental rates

was to incentivize the tenants who did not
comply with the Policy to vacate their homes
in lieu of initiating eviction proceedings. See
Dkt. 142-21 at 11-12. The Court finds these
actions could fall within actions which ‘‘oth-
erwise make unavailable or deny’’ the Plain-
tiffs’ housing as contemplated by the Fair
Housing Act. 42 USC § 3604(a). Whether or
not these acts increased revenue for the De-
fendants does not factor into the Court’s anal-
ysis of the claim made under the Fair Hous-
ing Act.

4. The Internal Revenue Service issues ITINs
to any individual earning income within the
United States regardless of their immigration
status. Dkt. 1 at 7.
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Legal Standard

[1] The Parties have previously moved
for Summary Judgment and the Motions
were fully briefed. See Dkt. 247. Summary
judgment will be granted ‘‘if the movant
shows that there is no genuine dispute as
to any material fact.’’ Federal Rule of Civil
Procedure 56(a). A party opposing a mo-
tion for summary judgment must respond
with specific facts, supported by proper
documentary evidence, showing that a gen-
uine dispute of material fact exists, and
that summary judgment should not be
granted in favor of the moving party.
Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 250, 106 S.Ct. 2505, 91 L.Ed.2d 202
(1986). There is a genuine dispute of mate-
rial fact when ‘‘the evidence is such that a
reasonable jury could return a verdict for
the nonmoving party.’’ Id. at 248, 106 S.Ct.
2505. While ‘‘the mere existence of some
alleged factual dispute between the parties
will not defeat an otherwise properly sup-
ported motion for summary judgment; the
requirement is that there be no genuine
issue of material fact.’’ Bouchat v. Balti-
more Ravens Football Club, Inc., 346 F.3d
514, 519 (4th Cir. 2003) (quoting Anderson,
477 U.S. at 247-248, 106 S.Ct. 2505). ‘‘It is
the responsibility of the party seeking
summary judgment to inform the court of
the basis for its motion, and to identify the
parts of the record which it believes dem-
onstrate the absence of a genuine issue of
material fact.’’ Hyatt v. Avco. Fin. Servs.
Mgmt. Co., 2000 WL 33912656, at *4, 2000
U.S. Dist. Lexis 13645, at 11 (E.D. Va.
March 2, 2000) (citing Celotex Corp. v.
Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548,
91 L.Ed.2d 265 (1986)); aff’d, 22 F. App’x
81 (4th Cir. 2000). The Court may ‘‘consid-
er summary judgment on its own after
identifying for the parties material facts
that may not be genuinely in dispute.’’
Federal Rule of Civil Procedure 56(f)(3).

Discussion

[2–5] The Fair Housing Act (‘‘FHA’’)
deems it unlawful to refuse to rent or sell
a dwelling to any person based on race or
national origin. 42 USC § 3604(a). A plain-
tiff can demonstrate a violation of the Fair
Housing Act under a disparate impact the-
ory of liability. Texas Department of Hous.
& Cmmty. Affairs v. Inclusive Communi-
ties Project, Inc., 576 U.S. 519, 539, 135
S.Ct. 2507, 192 L.Ed.2d 514 (2015) (‘‘Rec-
ognition of disparate-impact claims is con-
sistent with the FHA’s central purpose.’’)
(references omitted). A disparate impact
claim is analyzed under a three-step bur-
den shifting framework that was first ar-
ticulated in Wards Cove Packing Co., Inc.
v. Atonio. 490 U.S. 642, 653, 109 S.Ct.
2115, 104 L.Ed.2d 733 (1989). In the first
step, the plaintiff demonstrates a ‘‘robust
causality’’ between a challenged policy and
the effect on a protected group. de Reyes,
903 F.3d at 424 (citations omitted). This
causality can be proven through a statisti-
cal analysis. Id. at 425. If a plaintiff can
show this causality, a district court will
proceed to the second step of the burden
shifting framework. At this step, the de-
fendant must ‘‘state and explain the valid
interest’’ achieved by the challenged poli-
cy. Inclusive Communities, 576 U.S. at
541, 135 S.Ct. 2507. If a neutral justifica-
tion for the policy which is ‘‘substantial,
legitimate, and nondiscriminatory’’ is ad-
vanced by the defendant, the plaintiff may
then demonstrate that the defendant’s in-
terest can be achieved by an alternative
practice with a less discriminatory effect.
Id. at 527, 135 S.Ct. 2507. In the present
case, the Court must evaluate the presence
or lack of evidence that is relevant to all
three steps of the burden shifting frame-
work.5 If there is no dispute of material

5. The Fourth Circuit vacated the grant of the
motion for summary judgment for Waples on

the Plaintiffs’ Fair Housing Act claim, de
Reyes, 903 F.3d at 433. The Fourth Circuit
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fact to one or more of the steps of the
framework, summary judgment is appro-
priate and necessary to decide the dispa-
rate impact claim advanced by the Plain-
tiffs.

1. Do the Male Plaintiffs have
Standing.

The Court first addresses the Defen-
dants’ argument that the male Plaintiffs
lack standing to bring a suit under the
Fair Housing Act (‘‘FHA’’). The Defen-
dants have argued that ‘‘it is undisputed
that the male Plaintiffs’ alleged injuries
arise solely because their wives cannot
comply with the Policy.’’ Dkt. 416 at 14.
The Defendants believe that because the
male Plaintiffs can comply with the Policy,
the male Plaintiffs do not have standing in
this case. Id. at 14-15.

The FHA allows for an ‘‘aggrieved per-
son’’ to file a civil action under the statute.
42 U.S.C. § 3613(a)(1). A person cannot be
discriminated against on ‘‘the terms, condi-
tions, or privileges’’ of a rental because of
‘‘race, color, religion, sex, familial status,
or national origin.’’ 42 U.S.C. § 3604. Fur-
ther, under the FHA the term ‘‘person’’ is
defined as ‘‘one or more individuals.’’ 42
U.S.C. 3602. The Supreme Court notes
that the term ‘‘aggrieved person’’ has been
interpreted broadly in its prior decisions.
Bank of Am. Corp. v. City of Miami, 581
U.S. 189, 137 S.Ct. 1296, 197 L. Ed. 2d 678,
687 (2017) (The Court held that a city had
standing under the FHA to pursue a dis-
crimination claim). The Supreme Court has
previously found standing for white ten-
ants who alleged harm from a loss of asso-
ciation in rental complexes that did not
offer housing to racial minorities. Traffi-
cante v. Metropolitan Life Ins. Co., 409
U.S. 205, 209, 93 S.Ct. 364, 34 L.Ed.2d 415

(1972) (‘‘the alleged injury to existing ten-
ants by exclusion of minority persons from
the apartment complex is the loss of im-
portant benefits from interracial associa-
tions.’’)

[6] The male Plaintiffs argue that their
standing derives from a loss of association
caused by the Policy. Dkt. 417 at 15 (The
decision to remain in the park was a ‘‘Hob-
son’s choice’’ that would require the male
Plaintiffs to leave their wives). Based on
the loss of association with their spouses
because of the enforcement of the Policy,
the Court finds that the male Plaintiffs
have adequately alleged interests which
are within the zone of interest contemplat-
ed by the FHA. See City of Miami, 137
S.Ct. 1296, 197 L. Ed. 2d at 689. Accord-
ingly, the male Plaintiffs have met the
requirements to fall within the broad cate-
gory of an ‘‘aggrieved person’’ who have
standing to bring suit under the FHA.
Therefore, the male Plaintiffs have stand-
ing to bring the current civil action.

2. Is there a genuine dispute of ma-
terial fact as to whether the Plain-
tiffs can show a disparate impact
of the Policy.

[7] The Court next addresses the first
prong of the burden shifting framework to
evaluate a claim brought under the Fair
Housing Act (‘‘FHA’’). For a disparate im-
pact claim, a Plaintiff may use statistical
analyses to prove that a challenged policy
disproportionately affects a protected
class. The Plaintiffs are Hispanic, which is
a protected class under the FHA. de
Reyes, 903 F.3d at 423 n. 3 (ref Keller v.
City of Fremont, 719 F.3d 931, 948 (8th
Cir. 2013); Vill. of Freeport v. Barrella,
814 F.3d 594, 606 (2d Cir. 2016)).

has directed the Court to ‘‘consider the cross
motions for summary judgment under Plain-
tiffs’ disparate-impact theory of liability in a
manner consistent with [the Fourth Circuit’s]

opinion.’’ Id. In its opinion, the Fourth Cir-
cuit did not resolve any factual issue under
the standards used for summary judgment.
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[8] The Fourth Circuit has discussed
the methods of the statistical analysis pro-
posed by the Plaintiffs in a previous deci-
sion, de Reyes, 903 F.3d at 428. The
Fourth Circuit explained that in the pres-
ent case—assuming what was plead in the
complaint is true—the ‘‘Plaintiffs satisfied
the robust causality requirement by as-
serting that the specific Policy requiring
all adult Park tenants to provide certain
documents proving legal status was likely
to cause Latino tenants at the Park to be
disproportionately subject to eviction com-
pared to non-Latino tenants at the Park.’’
Id. at 429 (footnote omitted). This finding
is based on the Fourth Circuit’s previous
holding that ‘‘the correct inquiry is wheth-
er the policy in question had a dispropor-
tionate impact on the minorities in the
total group to which the policy was ap-
plied.’’ Betsey v. Turtle Creek Associates,
736 F.2d 983, 987 (4th Cir. 1984) (It was
proper to analyze the disproportionate im-
pact of a policy on a specific building
where it was applied, as opposed to the
entire multi-building complex or the com-
munity in general). It follows that a prima
facie case of discrimination can be shown
when there is a statistically significant dif-
ference in the effect of a policy on a minor-
ity group within the specific area in ques-
tion. Id. at 988; citing Hazelwood School
District v. United States, 433 U.S. 299,
307-8, 97 S.Ct. 2736, 53 L.Ed.2d 768 (1977)
(‘‘When gross statistical disparities can be
shown, they alone may in a proper case
constitute prima facie proof of a pattern
or practice of discrimination.’’ (citations
omitted)).

The Parties disagree on the accuracy of
the statistical methods used by the Plain-
tiffs’ expert witness, Dr. William Clark, to
support the claim of disparate impact. The
Plaintiffs rely on Dr. Clark’s expert report
to show that there is a statistically signifi-
cant difference of the effect of the Policy
on the Hispanic population within the mo-
bile home park. See Dkt. 142-40 at 51. Dr.

Clark bases his opinion on two sets of
data, the United States Census, and a
study of percentages of undocumented im-
migrants (based on data from the Pew
Foundation, the Center for Migration
Studies, and Migration Policy Institute).
Id. at 52. Dr. Clark uses a small area of
the census (a Public Use Microdata Area)
to approximate the population of the mo-
bile home park. Id. at 55. From this data,
Dr. Clark estimates the percentage of un-
documented immigrants within the smaller
geographic area of the mobile home park
to approximate the percentages of Latinos
affected by the policy. Id. Dr. Clark then
compares that result to an estimated per-
centage of affected non-Latinos. Id. Dr.
Clark also argues that the disparate im-
pact might be greater within the mobile
home park than the impact found in his
final calculation. This is because that small
area analyzed within the census tract has
many single-family homes (as opposed to
mobile homes), and single-family homes
may have a lower percentage of Hispanic
residents. Id. Based on his analysis, Dr.
Clark concludes that there is a statistical
disparity, within the mobile home park, in
the effect of the Policy on the Hispanic
residents within the park compared to
non-Hispanic residents. This evidence is
sufficient to demonstrate a prima facie
claim of disparate impact from the Policy
within a specific geographical location that
is closely correlated to the mobile home
park under the first step of the burden
shifting framework.

[9] The Defendants’ expert, Dr. Wein-
berg, argues that Dr. Clark’s estimates are
unreliable, and the estimates have too
large of a margin of error to show statisti-
cal significance. Dkt. 248-3 at 2. Dr. Wein-
berg believes that Dr. Clark did not appro-
priately estimate his margin of error and
therefore did not correctly calculate the
disparate impact within the smaller area of
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data that Dr. Clark uses for his analysis.
Id. However, even a valid critique of the
statistical methods offered by the Plaintiffs
does not inherently demonstrate that
Plaintiffs could not meet the requirements
of the first step of the burden shifting
framework. See National Fair Housing
Alliance v. Bank of America, N.A., 401 F.
Supp. 3d 619, 637 (D. Md. 2019). The dis-
agreement between the Parties’ experts
shows that there is a genuine dispute of
material fact as to whether the statistical
analysis of the Plaintiff can support a pri-
ma facie case of disparate impact.

3. Is there a genuine dispute that the
Policy achieves a valid interest.

[10] The Court next evaluates whether
a genuine issue of material fact exists as to
the second step of the disparate impact
burden shifting framework. The Supreme
Court has held that the second step of the
burden shifting framework is analogous to
the business necessity standard used to
evaluate disparate-impact liability in em-
ployment actions brought under Title VII
of the civil rights act. Tex. Dep’t of Hous.
& Cmty. Affairs v. Inclusive Communi-
ties. Project, Inc., 576 U.S. 519, 541, 135
S.Ct. 2507 (2015). The business necessity
standard is addressed by the Supreme
Court in Ricci v. Stefano. 557 U.S. 557,
578, 129 S.Ct. 2658, 174 L.Ed.2d 490 (2009)
(A test that is related to job performance
is a valid business necessity) (citing Griggs
v. Duke Power Co., 401 U.S. 424, 91 S.Ct.
849, 28 L.Ed.2d 158 (1971)). Therefore, the
Court must decide the issue of whether a
genuine dispute of material fact exists as
to whether the Defendants can establish a
valid reason for the challenged Policy. See
Inclusive Communities, 576 U.S. at 541,
135 S.Ct. 2507 (‘‘TTT so too must housing
authorities and private developers be al-
lowed to maintain a policy if they can
prove it is necessary to achieve a valid
interest.’’) To prevail on summary judg-
ment, the Defendants must show that

there is no dispute that the Defendants
can prove ‘‘a business necessity sufficiently
compelling to justify the challenged prac-
tice.’’ Betsey v. Turtle Creek Associates,
736 F.2d 983, 988 (4th Cir. 1984) (citations
omitted).

Several district and appellate courts
have evaluated the valid interest that pri-
vate housing providers have advanced to
defend FHA claims brought under a dispa-
rate impact theory of liability. Although
these courts have articulated slightly dif-
ferent standards to evaluate the stated
valid interest for a challenged policy, all
the courts have required that the policy is
legitimate and tied to the policy.

Summary judgment has been granted
for plaintiffs bringing FHA claims when
the district courts rejected a justification
for a housing policy with occupancy limits
when the defendants were unable to pro-
vide evidence that the occupancy limit was
tied to any financial hardship or was nec-
essary to comply with a specific Municipal
Code. Fair Hous. Ctr. Of Wash. v. Breier-
Scheetz Props., 2017 WL 2022462, at *4,
LLC, 2017 U.S. Dist. LEXIS 73037 at *9
(W.D. Wash. May 11, 2017). Other district
courts have denied summary judgment
based upon the existence of a disputed
issue of material fact as to a challenged
housing policy with occupancy limits. See
Treece v. Perrier Condo. Owners Ass’n,
2020 WL 759567, at *18, 2020 U.S. Dist.
LEXIS 26515 at *40 (E.D. La. February
14, 2020) (‘‘Nevertheless, a defendant’s
proffered reasons for a policy cannot be
merely speculative and must be supported
by facts or documentation.’’) In Treece,
plaintiff’s summary judgment motion was
denied when it was found that evidence
might support that the challenged policy
was tied to the quality of life in the defen-
dant’s condominiums or that increased oc-
cupancy would lead to increased wear and
tear on the condominium infrastructure.
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Summary judgment has also been denied
after district courts rejected the proposed
valid interests that supported a defen-
dant’s challenged policy. Summary judg-
ment was improper for the defendants
when there is no evidence to support that
policy or the evidence flatly contradicts the
defendant’s assertion of the interest. R.I.
Comm’n for Human Rights v. Graul, 120
F. Supp. 3d 110, (D.R.I. 2015) (Complying
with state building codes was not a valid
interest to justify occupancy limits, when
higher occupancy limits would comply with
those codes); Gashi v. Grubb & Ellis Prop.
Mgmt. Servs., 801 F. Supp. 2d 12, (D.
Conn. 2011) (The district court viewed a
subjective rationale ‘‘skeptically’’ and
granted summary judgment for plaintiffs
when no evidence could support the stated
valid interests).

The Court looks at these decisions in
other districts to evaluate the second step
of the burden shifting framework. In ac-
cord with this line of cases, summary judg-
ment should be denied for a defendant
when a challenged policy cannot be shown
either to aid in the compliance with a law
or there is no evidence to support the valid
interest as legitimate. However, if it is
unquestioned that a federal law guides the
actions of the Defendants, there will be no
issue of material fact to preclude summary
judgment for the Defendants, as the inter-
pretation and application of a federal stat-
ute and relevant case law is not a question
for the jury. The Defendants have prof-
fered that their Policy is necessary to as-
sure compliance with a federal statute, so
the Court will look at the record to decide
if that statute is connected to the valid
policy based on undisputed facts in the
record.

In the present case, the Defendants
have argued that the valid interest of the
challenged policy is to avoid criminal liabil-
ity. The federal anti-harboring statute
holds liable any person who houses an

unauthorized alien knowingly or in reck-
less disregard of their immigration status.
8 USC § 1324. The Defendants in this case
argue that the challenged policy is neces-
sary to avoid criminal liability under this
statute. The Defendants have argued that
the decision in United States v. Villalobos
Aguilar definitively shows that a landlord
can be held liable under this statute. 477
Fed. Appx. 1000 (4th Cir. 2012). In Agui-
lar, the defendant’s guilty verdict for har-
boring an unauthorized alien was upheld
when the Fourth Circuit found that sub-
stantial evidence supported the verdict. Id.
at 1002-1003. To find a defendant guilty
under the statute, circumstantial evidence
is sufficient to show the ‘‘reckless disre-
gard’’ mens rea that is required to be
proven. Id. at 1003 (citing United States v.
De Jesus-Batres, 410 F.3d 154, 161 (5th
Cir. 2005)). Specifically, the Appeals Court
considered the fact that the landlord ‘‘took
no steps to ascertain the status of her
tenants even after being warned by offi-
cials that numerous of her tenants were
undocumented.’’ Like the Defendants in
the present case, the only action the land-
lord took in Aguilar was the receipt of a
financial benefit as rental payments in ex-
change for housing. Id. at 1002. In the
present case, the Defendants argue that it
is necessary to take steps to ascertain the
authorization status of the tenants within
the mobile home park to avoid a prosecu-
tion and conviction like the landlord in
Aguilar.

The Plaintiffs argue that Aguilar is fac-
tually distinct from the circumstances of
the present case and that the Aguilar
decision has been criticized by other cir-
cuits. Dkt. 417 at 9. However, this argu-
ment is unavailing. Circumstantial evi-
dence is sufficient to support a finding of
criminal liability under the statute. Id. at
1003 (evidence that defendants were aware
persons were kept in their home until the
persons paid a smuggling fee was suffi-
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cient circumstantial evidence to demon-
strate a reckless disregard to the immigra-
tion status of those persons)); see also
Ricchio v. McLean, 853 F.3d 553, 558 (1st
Cir. 2017) (Circumstantial evidence plead
in a complaint plausibly could support the
claim that an immigrant victim of traffick-
ing had been harbored under a separate
immigration statute); United States v. Tip-
ton, 518 F.3d 591, 594-596 (8th Cir. 2008)
(A conviction for illegal harboring was up-
held when the evidence that appellants
knew aliens were unauthorized for employ-
ment was also sufficient to show reckless
disregard or knowledge that the aliens did
not have legal status in the country). It is
undisputed that the Defendants in the
present case leased housing to unautho-
rized immigrants for profit like the defen-
dant in Aguilar. The Defendants cannot be
forced to hope that there is a lack of
circumstantial evidence to show the Defen-
dants had the requisite mens rea, and
subsequently face a conviction under the
statute. In addition, the facts of the Agui-
lar case make it clear that the Department
of Justice will pursue criminal charges
against a lessor of housing who does not
take affirmative steps to verify the author-
ization of those immigrants—potentially
like the Defendants in the present case.

Complying with federal law is unques-
tionably a valid interest for the Defen-
dants. Inclusive Communities, 576 U.S. at
543, 135 S.Ct. 2507 (A case should be
dismissed if ‘‘federal law substantially lim-
its’’ a defendant’s discretion). The Defen-
dants are right to rely on federal law when
stating a valid interest for their challenged
policy. Even if the Aguilar decision is in
conflict with the decisions of other Appel-
late Courts, it is reasonable for the Defen-
dants to rely on a prior decision of the
Fourth Circuit, the Judicial Circuit within
which they reside, to determine the scope
of liability the Defendants could be ex-
posed to at the time they enacted or en-
forced their policy.

The language used within the anti-har-
boring statute also supports a finding that
the Defendants could face criminal liabili-
ty. Statutory language is interpreted using
its plain meaning. Artis v. District of Co-
lumbia, ––– U.S. ––––, 138 S. Ct. 594, 603,
199 L.Ed.2d 473 (2018). The anti-harboring
statute itself criminalizes the act of har-
boring undocumented aliens for profit. 8
USC § 1324(a)(1)(A)(iii). Harboring is de-
fined as ‘‘the act of affording lodging, shel-
ter, or refuge to a person.’’ Black’s Law
Dictionary (9th Edition 2009). The lan-
guage of the statute indicates that housing
and collecting rent from unauthorized
aliens are predicates of the criminal act for
which the Defendants could face liability.

Furthermore, it is unimportant whether
the Defendants can provide evidence that
they possessed the valid interest at the
time the Defendants adopted the chal-
lenged policy. The anti-harboring statute
was in effect at the time the challenged
policy was implemented. Aguilar had been
decided at the time the challenged policy
was enforced and that decision would in-
form the Defendants that they could face
liability in a Virginia Federal Court. The
Defendants are presumed to have knowl-
edge of the law at the time the Policy was
implemented and enforced.

[11] The question of whether the anti-
harboring statute could apply to the De-
fendants in the instant case is a matter of
law to be decided by the Court. See North
Carolina v. Virginia Beach, 951 F.2d 596,
601 (4th Cir. 1991) (application of the law
to the facts in question is a matter of law).
Based on prior decisions in this judicial
circuit and the language Congress used
when the law was passed, the Court finds
the Defendants could be found liable under
the anti-harboring statute. Therefore, im-
plementing a policy to avoid increased
criminal liability under the anti-harboring
statute is a valid and necessary interest
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that satisfies the second step of the burden
shifting framework. Accordingly, there is
no genuine dispute of material fact as to
whether the Defendants can proffer a valid
interest that is served by the Policy.

4. Is there evidence that supports the
existence of a reasonable alterna-
tive to the Policy.

As there is not a genuine issue of mate-
rial fact as to whether the Defendants can
state a valid interest for instating the chal-
lenged policy, the Court must turn to the
third step of the disparate impact burden
shifting framework. The third prong of the
burden shifting framework requires the
Plaintiffs to produce evidence that shows
the valid interest achieved by the Policy
could be met ‘‘by another practice that has
a less discriminatory effect.’’ Inclusive
Communities, 576 U.S. at 527, 135 S.Ct.
2507.

The Plaintiffs have argued that the in-
terests of the Policy could have been
achieved by allowing the female Plaintiff’s
to use ITINs. The only evidence that the
Plaintiffs have produced to support this
assertion regarding ITINs is through the
affidavit of an attorney, Ivan Yacub. Yacub
is an immigration attorney who represents
many Hispanic individuals in the Northern
Virginia area. Dkt. 326-1 at 2. Yacub ex-
plains the process through which a non-
citizen can obtain an ITIN while residing
in the United States for the purposes of
paying taxes to the IRS. Id. at 3. In his
affidavit, Yacub concludes that the Policy
will exclude immigrants with both lawful
and unlawful status from housing at the
mobile home park. Id. at 10. Yacub at no
time asserts that accepting ITINs as iden-
tification will allow the Defendants to com-
ply with the anti-harboring statute. Ya-
cub’s affidavit unquestionably shows that
possession of an ITIN will not demon-
strate legal status in the country.

Accepting ITINs as identification is the
Plaintiffs’ proposed reasonable alternative
to the Policy and is the only evidence of a
reasonable alternative presented by the
Plaintiffs. There is no evidence that the
proposed reasonable alternative would al-
low the Defendants to limit their criminal
liability under the anti-harboring statute.
As there is no evidence from which a
factfinder could conclude that the proposed
reasonable alternative would allow Defen-
dants to achieve their valid interest, there
is no genuine dispute of material fact that
would preclude summary judgement in fa-
vor of the Defendants.

[12, 13] A moving party may meet
their burden on summary judgment by
‘‘pointing out’’ the ‘‘absence of evidence
that supports a nonmoving party’s case.’’
Celotex Corp., 477 U.S. at 325, 106 S.Ct.
2548; see also Fed. R. Civ. P. 56(c)(1)(B).
As correctly indicated by the Defendants,
there is no evidence that the Plaintiffs
have produced that can satisfy the require-
ments of the third step of the disparate
impact burden shifting framework. Accord-
ingly, a reasonable factfinder could not
return a verdict in favor of the Plaintiffs.
As such, it is proper to grant summary
judgment for the Defendants.

Conclusion

There is a legitimate interest, based on
federal law, for the implementation of the
Policy. The Plaintiffs have produced no
evidence upon which a reasonable jury
could find that there is an alternative to
the policy that would allow the Defendants
to avoid liability under relevant law within
this judicial Circuit. For the Court to hold
otherwise would place the Defendants in
the ‘‘double-bind’’ of liability that the bur-
den shifting framework that evaluates a
disparate impact claim is structured to
avoid. Inclusive Communities, 576 U.S. at
542, 135 S.Ct. 2507. Therefore, Summary
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Judgment is GRANTED for the Defen-
dants. The Plaintiffs’ Motion for Summary
Judgment is DENIED.

It is so ORDERED.

,
  

STUDENT A, Student C, and Student
D, individually and on behalf of oth-

ers similarly situated, Plaintiffs,

v.

LIBERTY UNIVERSITY, INC., d/b/a,
Liberty University, Defendant.

Case No.: 6:20-cv-00023

United States District Court,
W.D. Virginia,

Lynchburg Division.

Signed 05/05/2022
Background:  Students brought putative
class action against university for violation
of Virginia Consumer Protection Act
(VCPA), breach of contract, unjust enrich-
ment, and conversion, to recover costs of
services and activities that were unused
due to COVID-19 pandemic. The universi-
ty moved to dismiss.
Holdings:  The District Court, Norman K.
Moon, Senior District Judge, held that:
(1) under Virginia law, students stated

claim for breach of contract;
(2) under Virginia law, students stated

claim for unjust enrichment;
(3) under Virginia law, university’s alleged

deprivation of students’ right to ser-
vices and activities did not support stu-
dents’ claim for conversion;

(4) students’ allegations that university’s
confusing and misleading guidance re-
garding status of university and nature
of danger posed by COVID-19 pan-
demic did not support claim of viola-
tion of Virginia Consumer Protection
Act (VCPA);

(5) students’ complaint against university
was not so vague or ambiguous that
university could not have been reason-
ably required to answer; and

(6) students were able to proceed under
pseudonyms.

Motion to dismiss granted in part and
denied in part; motion to strike denied.

1. Federal Civil Procedure O1771, 1831
A motion to dismiss for failure to state

a claim tests the sufficiency of the claims
pled in a complaint; it does not resolve
contests surrounding the facts, the merits
of a claim, or the applicability of defenses.
Fed. R. Civ. P. 12(b)(6).

2. Federal Civil Procedure O673
A complaint must contain a short and

plain statement of the claim showing that
the pleader is entitled to relief; this plead-
ing standard does not require detailed fac-
tual allegations.  Fed. R. Civ. P. 8(a).

3. Federal Civil Procedure O1772, 1829,
1835

To survive a motion to dismiss for
failure to state a claim, a complaint’s factu-
al allegations must be enough to raise a
right to relief above the speculative level,
with all allegations in the complaint taken
as true and all reasonable inferences
drawn in the plaintiff’s favor.  Fed. R. Civ.
P. 12(b)(6).

4. Federal Civil Procedure O1835
When deciding a motion to dismiss for

failure to state a claim, the Court need not
accept the legal conclusions drawn from
the complaint’s facts, or accept as true
unwarranted inferences, unreasonable con-
clusions, or arguments.  Fed. R. Civ. P.
12(b)(6).

5. Federal Civil Procedure O941
Rule governing motion for more defi-

nite statement must be read in conjunction




