IN THE SUPREME COURT OF THE UNITED STATES

No. 23A

UNITED STATES OF AMERICA
APPLICANT

V.

IDEKER FARMS, INC., ET AL.

APPLICATION FOR AN EXTENSION OF TIME
WITHIN WHICH TO FILE A PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT

Pursuant to Rules 13.5 and 30.2 of the Rules of this Court,
the Solicitor General, on behalf of the United States, respectfully
requests a 30-day extension of time, to and including March 28,
2024, within which to file a petition for a writ of certiorari to
review the judgment of the United States Court of Appeals for the
Federal Circuit in this case. The court of appeals entered its
judgment on June 16, 2023, and denied rehearing en banc on November
29, 2023. Therefore, unless extended, the time within which to
file a petition for a writ of certiorari will expire on February
27, 2024. The jurisdiction of this Court would be invoked under

28 U.S.C. 1254(1). The opinion of the court of appeals (App.,
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infra, la-27a) 1is reported at 71 F.4th 964. The court’s order
denying rehearing (App., infra, 28a-30a) is unreported.

1. a. This case presents Fifth Amendment takings claims
based on flooding on hundreds of properties in the Missouri River’s
historical floodplains.

In 1944, Congress authorized the Army Corps of Engineers to
build and operate the Missouri River Mainstem Reservoir System
(System), comprising six large dams and reservoirs in the River’s
upper basin and downstream levees. Flood Control Act of 1944,
Pub. L. No. 78-534, 58 Stat. 887 (33 U.S.C. 701 et seqg.). Congress
required the Corps to operate the System to promote multiple pur-
poses including flood control, hydropower, navigation, water sup-
ply, water quality, recreation, and fish and wildlife preserva-
tion. 58 Stat. 887-891 (33 U.S.C. 701-1). In 1945, Congress
authorized the Corps to establish the Bank Stabilization and Nav-
igation Project (BSNP) to create a navigation channel downstream
of the reservoirs. River and Harbor Act of 1945, Pub. L. No. 79-
14, 59 Stat. 10, 19. Under the BSNP, the Corps altered the River’s
water flow by constructing a navigation channel and building dikes,
levees, and revetments. As a result, sediment deposited on the
riverbank, accreting tillable farmland. App., infra, 8a-9a.

The System became fully operational in 1967 and the Corps
operates 1t under a Master Water Control Manual, which was first

published in 1960, with multiple revisions since then. Through
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the various revisions, the Manual has emphasized that the System’s
operations will change based on priorities established in law,
national and regional policies, future floods and droughts, and
other factors. See, e.g., C.A. App. 50433, 50503, 50532, 4009¢,
40200, 40256, 41029, 41128, 41181. The Manual has also long in-
corporated guidance about fish and wildlife. See, e.g., C.A. App.
50490-50491, 40216, 40218, 41140, 41142.

After Congress enacted the Endangered Species Act of 1973, 16
U.S.C. 1531 et seq., the Fish and Wildlife Service (Service) listed
the interior least tern and pallid sturgeon as endangered and the
piping plover as a threatened species due in part to the System’s
effects. 50 C.F.R. 17.11. The Endangered Species Act requires
agencies (including the Corps) to consult with the Service to
ensure that their actions are “not likely to Jjeopardize the con-
tinued existence” of any species listed as endangered or threatened
or adversely modify such species’ critical habitat. 16 U.S.C.
1536 (a) (2) . During formal consultation, the Service evaluates
proposed agency action in a biological opinion. 16 U.S.C. 1536 (b).
The Service produced several opinions concluding that the Corps
needed to make seasonal releases affecting the flow of the River
to create more habitat for the listed species. App., infra, 9a.

In 2002, several private parties and States sued the Corps,
objecting to its management of the River, including its failure to

implement the changes called for in the Service’s biological opin-
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ions. App., infra, 9a. The district court ordered the Corps to
revise its Master Manual, which resulted in the 2004 Master Manual.

In re Operation of Mo. River Sys. Litig., 305 F. Supp. 2d 1096,

1099 (D. Minn. 2005). The 2004 Master Manual revisions resulted
in changes to the System, including “creat[ing] more shallow water
habitats through modifications to the channel and dikes and reo-
pen[ing] chutes that the Corps previously closed.” App., infra,
10. The Eighth Circuit upheld the revised Manual against chal-

lenges by multiple States and environmental groups. In re Opera-

tion of Mo. River Sys. Litig., 421 F.3d 618, 627-628, 638 (8th

Cir. 2005), cert. denied, 547 U.S. 1097 (2006).

b. In 2014, approximately 372 individuals and entities who
own and operate farms adjacent to the River in six States sued the
United States in the Court of Federal Claims, alleging that the
2004 changes to the System caused severe flooding between 2007 and
2014 and resulted in physical takings under the Fifth Amendment.
App., infra, 10a.

The Court of Federal Claims divided the litigation into two
phases. In Phase I, the court selected 44 bellwether plaintiffs
to present evidence of flooding they attributed to the 2004
changes. 136 Fed. Cl. 654, 659. The court held that 28 of the 44
plaintiffs established causation, foreseeability, and severity for
all of the years except 2011, compared to a baseline of pre-2004

operations. Id. at 691-693, 761-762. After denying the govern-
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ment’s motion for reconsideration of the causation analysis, 142
Fed. Cl. 222, the court proceeded to Phase II, where it tried
damages and the government’s defenses based on the property of
three of the plaintiffs, 151 Fed. Cl. 560, 567. Applying the

factors this Court set forth in Arkansas Game & Fish Comm’'n v.

United States, 568 U.S. 23 (2012), the court determined the flood-

ing was a taking of a permanent flowage easement and collectively
awarded the three plaintiffs approximately $7 million for property
value diminution, $1 million for repairing a levee, and prejudgment
interest. 151 Fed. Cl. 584-593, 606, 608-610.

2. a. The government appealed and the court of appeals
affirmed in relevant part. App., infra, la-27a.”

The court of appeals first held that the landowners’ claims
were timely and that the Court of Federal Claims did not clearly
err in holding that the claims accrued nine months after the filing
of the complaint. App., infra, 1lla-15a. Next, the court of
appeals held that the appropriation of a “permanent flowage ease-

ment” for intermittent flooding is a categorical, per se taking,

*

The three bellwether plaintiffs cross-appealed as to the
Court of Federal Claims’ holding that they were not entitled to
compensation for destruction of their crops, see 151 Fed. Cl. at
606-608, and its finding that the government did not cause the
flood damages in 2011, 136 Fed. Cl. at 678, 691-693. The court of
appeals reversed the Court of Claims on the issue of crop damages,
App., infra, 23a-26a, and vacated and remanded for further fact-
finding on the 2011 flooding, id. at 26a-27a.
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such that the Arkansas Game & Fish factors do not apply. Id. at

15a-18a.

Turning to causation, the court of appeals held that where
the government benefits landowners through a flood-control project,
it must provide just compensation for any reduction in value if
the government later modifies the project in a manner that current
landowners would regard at the time of the alleged taking as not
reasonably contemplated. App., infra, 18a. Applying that stand-
ard, the court held that the 2004 changes were not contemplated by
the original System that Congress had authorized. Id. at 18a-22a.

The court of appeals further rejected the government’s argu-
ment that the “relative benefits” doctrine precluded an award of
compensation. App., infra, 22a-23a. The Court recognized that

under United States v. Sponenbarger, 308 U.S. 256 (1939), “if

governmental activities inflict slight damage upon land in one

respect and actually confer great benefits when measured in the

7

whole,” no compensation is due. Id. at 266-267. See App., infra,

22a. But the court held that it need not consider the government’s
earlier actions that improved flood control because the 2004

”

changes represented a “different program|[]. App., infra, 22a;

see id. at 22a-23a.

b. The court of appeals subsequently denied the govern-

ment’s petition for rehearing en banc. App., infra, 28a-30a.



.

3. The Solicitor General has not yet determined whether to
file a petition for a writ of certiorari in this case. Additional
time is needed to make a final determination about the legal and
practical effect of the court of appeals’ decision. Additional
time is also needed for preparing and printing a petition in the
event that one is authorized to be filed.

Respectfully submitted.

FLIZABRETH B. PRELOGAR
Solicitor General

FEBRUARY 2024
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Supreme Court recently held in Arellano,
we cannot equitably toll a veteran’s effec-
tive date for benefits. And as the plurality
admits, under Richmond, we also cannot
order the Veterans Court to equitably es-
top the government from applying 38
U.S.C. § 5110.

Thus, in the absence of any statutory or
equitable power to do so, I would hold that
we do not have the authority to grant Mr.
Taylor an earlier effective date.

Iv

In an attempt to, understandably, pro-
vide Mr. Taylor more fulsome benefits, the
plurality’s decision inappropriately ex-
pands two areas of law. First, it broadens
an already amorphous right of access doc-
trine—which has almost exclusively been
applied to incarcerated persons cases or
other instances of clear government mis-
conduct that directly result in denied ac-
cess to institutions—to cover secrecy oaths
created in the interest of national security.
Second, it enlarges our court’s power by
allowing us to craft remedies in the ab-
sence of any authority to do so—statutory,
equitable, or otherwise. While the plurality
attempts to limit its holding to Mr. Tay-
lor’s unique case, I am concerned that this
case has far-reaching implications that
could impact the millions ® of people with a
security clearance or who are prohibited
from sharing certain types of national se-
curity information. The plurality opinion
essentially imposes a balancing test, where
national security officials will need to con-
sider whether any security clearances or
other means of restricting classified or
confidential information could lead to a
potential right of access claim. Such a bal-

5. See, e.g., Nar'L COUNTERINTELLIGENCE AND SEC.
Crtr, Fiscal Year 2017 Annual Report on Secu-
rity Clearance Determinations at 4 (n.d.),
https://www.dni.gov/files/NCSC/documents/
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ancing test is a tremendous burden to
place on the government.

I sympathize with the plurality’s desire
to award Mr. Taylor additional benefits,
especially given the government’s unfortu-
nate treatment of him and other Edge-
wood volunteers. And I reiterate that Con-
gress should have immediately provided
Mr. Taylor with a more complete remedy
by passing a statute that would allow Mr.
Taylor and other similarly situated veter-
ans to receive benefits dating back to their
date of discharge, rather than the date of
their benefits application. But Mr. Taylor
does not have a cognizable right of access
claim, and we have no authority to grant
his requested remedy. Therefore, I re-
spectfully dissent.

w
O E KEY NUMBER SYSTEM
T

IDEKER FARMS, INC., Robert AdkKins,
Jr., Robert Adkins, Sr., Estate of Betty
Adkins, Estate of Robert Adkins, Sr.,
Ken Adkins, dba Robert Adkins &
Sons Partnership, Gerald Schneider,
dba Buffalo Hollow Farms, Inc.,
Plaintiffs-Cross-Appellants

Lynn Binder, Elaine Binder, Todd Bind-
er, April Binder, Tyler Binder, Valerie
Binder, Richard Binder, Dustin Bind-
er, Darwin Binder, dba Midwest Grain
Co., Eddie Drewes, Robert W. Drewes
Revocable Trust, Rita K. Drewes Re-
vocable Trust, David Drewes, Individu-
ally and, dba Drewes Farms, Inc., Pat-
rick Newlon, dba Newlon Farms, Inc.,

features/20180827-security-clearance-
determinations.pdf (noting approximately 2.8
million who were briefed into access to classi-
fied information in FY 2017).

(la)
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David Newlon, dba D Double N
Farms, Inc., Jason Taylor, Brad Tay-
lor, dba H.B.J. Farms, Inc., Lyle Hod-
de, dba Hodde & Sons Limited Part-
nership, Steve Cunningham, Trustee
of The Doris J. Cunningham and Ste-
ven K. Cunningham Declaration of
Trust, Gail Cunningham, dba Cun-
ningham Farms, Inc., Charles Garst,
Individually and, dba Garst Farms,
Inc., Connie Garst, dba Garst Farms,
Inc., Ron Schneider, Mary Schneider,
et al., Plaintiffs

v.
UNITED STATES, Defendant-Appellant
2021-1849, 2021-1875

United States Court of Appeals,
Federal Circuit.

Decided: June 16, 2023

Background: Farmers, landowners, and
business owners brought takings action
against United States, claiming their land
was taken without just compensation
based on actions by the Army Corps of
Engineers to restore the Missouri River to
a more natural state, which resulted in
flooding of the plaintiffs’ properties. Fol-
lowing first phase of trial on liability, the
Court of Federal Claims, Firestone, Senior
Judge, 136 Fed.Cl. 654, issued ruling for
plaintiffs in part and for government in
part. Both parties moved for reconsidera-
tion, and the motions were denied, 142
Fed.Cl. 222. Following a second phase of
trial regarding three representative indi-
vidual properties, the Court, Firestone,
Senior Judge, 151 Fed.ClL 560, found that
a taking of a permanent flowage easement
had occurred and awarded damages. The
Government appealed, and the plaintiffs
cross-appealed.

Holdings: The Court of Appeals, Moore,
Chief Judge, held that:

(1) stabilization doctrine applied;

(2) takings claims did not accrue at time of
initial flooding;

(3) date which court selected as date on
which takings claims accrued was not
arbitrary on grounds it was not related
to any physical event;

(4) permanent recurring physical occupa-
tion by floodwaters constituted a per
se taking;

(5) Dbaseline for determining whether
changes to River caused flooding was
to be measured from the time of the
changes returning the river to its
more natural state, rather than from
earlier changes intended to reduce
River flooding;

(6) relative benefits doctrine did not apply;
and

(7) crops and other personal property de-
stroyed by flooding were compensable.

Affirmed in part, vacated in part, and re-
manded.

1. United States ¢=1025

The six-year limitation for bringing a
claim in the Court of Federal Claims is
jurisdictional. 28 U.S.C.A. § 2501.

2. Federal Courts &=2081

Plaintiffs bear the burden of establish-
ing subject-matter jurisdiction.

3. Federal Courts €=3581(1)

Whether a court has subject-matter
jurisdiction is a question of law reviewed
de novo, with subsidiary fact findings re-
viewed for clear error.

4. Federal Courts €=3603(7)

Under the clear error standard, the
Court of Appeals defers to the trial court’s
findings of fact, unless there is a definite
and firm conviction that a mistake has
been made.
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5. Limitation of Actions &=43, 95(1)

A claim “accrues” when all the events
have occurred which fix the liability of the
Government and the plaintiff was or
should have been aware that the claim
existed. 28 U.S.C.A. § 2501.

See publication Words and Phrases
for other judicial constructions and
definitions.

6. Limitation of Actions &=55(5)

In some cases, the events that give
rise to liability may take place over ex-
tended periods of time rather than at a
discrete instance; in such cases, the accrual
date is determined according to the stabili-
zation doctrine, which accounts for the dif-
ficulty of ascertaining a precise time when
the property is taken by a gradual physical
process rather than a discrete action un-
dertaken by the Government. U.S. Const.
Amend. 5; 28 U.S.C.A. § 2501.

7. Limitation of Actions &55(5, 7)
Pursuant to the stabilization doctrine,
where the damages from a taking only
gradually emerge, e.g.,, as in recurrent
flooding, a litigant may postpone a suit for
a taking until the situation becomes stabi-
lized and the consequences of inundation
have so manifested themselves that a final

account may be struck. U.S. Const.
Amend. 5; 28 U.S.C.A. § 2501.

8. Limitation of Actions &=43, 95(1.5)

What is important to the accrual in-
quiry is not only when the effects of the
damage are known or should have been
known but also when all events which fix
liability have occurred.

9. Limitation of Actions ¢=55(5)

It is the uncertainty surrounding the
permanent nature of the taking, and not
the uncertainty surrounding the ultimate
extent of the damage, that is critical in
determining whether the situation has sta-
bilized and thus whether the claim against

71 FEDERAL REPORTER, 4th SERIES

the Government has accrued. U.S. Const.
Amend. 5; 28 U.S.C.A. § 2501.

10. Limitation of Actions &=55(7)
Stabilization doctrine applied to deter-
mination of when farmers’, landowners’,
and business owners’ takings claims ac-
crued following actions by the Army Corps
of Engineers on the Missouri River which
resulted in periodic flooding, as plaintiffs
did not bring a tort claim for a single flood,
but rather the events fixing the Govern-
ment’s liability were recurring floodings
over several years that rose to a taking of
a permanent flowage easement. U.S.
Const. Amend. 5; 28 U.S.C.A. § 2501.

11. Limitation of Actions €=55(7)

Farmers’, landowners’, and business
owners’ takings claims, following actions
by the Army Corps of Engineers on the
Missouri River which resulted in periodic
flooding, did not stabilize, and thus statute
of limitations did not begin to accrue, at
time of first flooding of their properties
after Corps made initial changes to River,
where Corps continued to make changes
for an additional seven years, and modifi-
cations to the River’s water flow and its
effects were ongoing, dynamic, and com-
plex. U.S. Const. Amend. 5; 28 U.S.C.A.
§ 2501.

12. Limitation of Actions €=95(7)
Farmers, landowners, and business
owners did not know nor reasonably
should have known from initial flooding
that changes to the Missouri River by the
Army Corps of Engineers resulted in a
taking of a permanent flowage easement
on their properties, and thus takings claim
did not accrue at time of initial flooding;
single flood did not indicate any pattern of
new and recurring flooding that would re-
sult in a permanent taking, the cause and
effects of the recurring flooding were diffi-
cult to ascertain given the complex nature
of the hydrology of the River, and some



da

IDEKER FARMS, INC. v. U.S.

967

Cite as 71 F.4th 964 (Fed. Cir. 2023)

plaintiffs did not even experience the ini-
tial flooding. U.S. Const. Amend. 5; 28
U.S.C.A. § 2501.

13. Limitation of Actions €=95(7)

Date which court selected as date on
which farmers’, landowners’, and business
owners’ takings claims accrued following
actions by the Army Corps of Engineers
on the Missouri River which resulted in
periodic flooding was not arbitrary on
grounds it was not related to any physical
event; plaintiffs did not learn of the full
scope of the River and system changes and
their effects on flooding until several years
of recurring flooding, at that point plain-
tiffs consulted experts to confirm their sus-
picions about the cause of the flooding and
filed suit within a few months of confirma-
tion from those experts, and such causa-
tion and damages knowledge derived from
expert opinions based on analysis of recur-
rent flooding during the prior seven year
period. U.S. Const. Amend. 5; 28 U.S.C.A.
§ 2501.

14. Limitation of Actions ¢=95(1)

When reasonable plaintiff knew or
should have known that his claim stabi-
lized, for purposes of the statute of limita-
tions, does not need to correspond identi-
cally with physical event giving rise to
liability; instead, knowledge requirement is
separate from, though obviously related to,
requirement that events establishing liabil-
ity have occurred.

15. Limitation of Actions &=55(5)

The stabilization doctrine for deter-
mining the date on which the statute of
limitations on takings claim accrues is a
practical matter and not a technical rule of
law, designed for circumstances where the
causes and effects of a taking are varied
and may take time to manifest. U.S.
Const. Amend. 5; 28 U.S.C.A. § 2501.

16. Eminent Domain €=2.1
If government physically acquires pri-
vate property, then there is physical tak-

ing to which per se rule applies. U.S.
Const. Amend. 5.

17. Eminent Domain ¢=69

Court assesses per se takings accord-
ing to a straightforward rule that the
government must pay for what it takes,
regardless of the size, invasiveness, or in-
termittent nature of the physical occupa-
tion. U.S. Const. Amend. 5.

18. Stipulations ¢=3

Court of Appeals is not bound to ac-
cept, as controlling, stipulations as to ques-
tions of law.

19. Eminent Domain ¢&=2.17(5)

Permanent recurring physical occupa-
tion of farmers’, landowners’, and business
owners’ land by floodwaters due to
changes to the Missouri River by the
Army Corps of Engineers constituted a
per se taking; fact that the floodwaters
might come and go during the year and
were intermittent did not negate the exis-
tence of a taking, but bore only on the

amount of compensation. U.S. Const.
Amend. 5.

20. Eminent Domain &=2.1

Where government takes permanent
right of access, akin to easement in gross,
even if used only intermittently, it is un-
questionably appropriation of owner’s
right to exclude. U.S. Const. Amend. 5.

21. Eminent Domain &=2.1

While not rigid, the trespass-versus-
taking inquiry focuses on whether govern-
ment actions are isolated physical inva-
sions, not undertaken pursuant to a
granted right of access, which are proper-
ly assessed as individual torts rather than
appropriations of a property right. U.S.
Const. Amend. 5.
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22. Eminent Domain €&=2.1
Trespass-versus-taking inquiry essen-
tially distinguishes a physical appropria-
tion from an occupancy that is transient
and relatively inconsequential, such as a
truck driver parking on someone’s vacant
land to eat lunch. U.S. Const. Amend. 5.

23. Eminent Domain €=2.17(5)

Multi-factor test of Arkansas Game &
Fish Comm’n v. United States, 568 U.S.
23, for determining if temporary govern-
ment induced flooding is a taking rather
than a mere trespass does not apply to
permanently recurring flooding; instead,
such flooding that foreseeably or intention-
ally results from government action is a
categorical physical taking. U.S. Const.
Amend. 5.

24. Eminent Domain €&=2.17(1)
Permanent appropriation of a flowage
easement is clear enough to be on the side

of a per se taking and not a trespass. U.S.
Const. Amend. 5.

25. Eminent Domain €=2.1

There is no bright line rule for deter-
mining whether an action was probably
within the scope of a project, for purposes
of measuring the proper temporal baseline
when determining whether the govern-
ment is liable for a taking. U.S. Const.
Amend. 5.

26. Eminent Domain €&=2.17(5)

Baseline for determining whether
changes to Missouri River by Army Corps
of Engineers, in order to restore River to
a more natural state, caused flooding was
to be measured from the time of the
changes returning the river to its more
natural state, rather than from earlier
changes under the Flood Control Act
(FCA) which were intended to reduce Riv-
er flooding; a reasonable property owner,
at the time the Government took a perma-
nent flowage easement, would have under-

71 FEDERAL REPORTER, 4th SERIES

stood the later changes to not have been
contemplated as part of the flood-control
projects completed pursuant to the FCA,
and such later changes, which increased
the risk of flooding, were antithetical to
the original FCA priorities of decreasing
such risk. U.S. Const. Amend. 5; 33
U.S.C.A. § 701 et seq.

27. Eminent Domain =69

If the government provides value to
landowners by virtue of a first project, it
cannot subsequently take property under
the scope of a second project not contem-
plated by the first project without provid-
ing just compensation. U.S. Const.
Amend. 5.

28. Eminent Domain ¢=2.1

The “relative benefits doctrine” states
that if governmental activities inflict slight
damage upon land in one respect and actu-
ally confer great benefits when measured
in the whole, then to compensate the land-
owner further would be to grant him a
special bounty. U.S. Const. Amend. 5.

See publication Words and Phrases
for other judicial constructions and
definitions.

29. Eminent Domain &=2.1

In a takings action, not all govern-
ment benefits must be considered under
the relative benefits doctrine; specifically,
the relative benefits doctrine focuses on
the benefits and detriments of the govern-
ment actions under the same program.
U.S. Const. Amend. 5.

30. Eminent Domain &=2.17(5)

Relative benefits doctrine did not ap-
ply in takings action by farmers, landown-
ers, and business owners after the Army
Corps of Engineers made changes to the
Missouri River in order to return the river
to a more natural state, which resulted in
permanent recurring flooding of the plain-
tiffs’ properties, even if original flood con-
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trol projects being undone by the Corps
had provided a benefit to the plaintiffs;
original flood control project and later
changes were different projects under dif-
ferent programs spread out over decades
and directed to different purposes, and
plaintiffs did not in any benefit from the
recent changes, which were directed to
mitigating environmental and wildlife deg-
radation. U.S. Const. Amend. 5.

31. Eminent Domain ¢=81.1

The Fifth Amendment protects pri-
vate property without any distinction be-
tween different types. U.S. Const.
Amend. 5.

32. Eminent Domain =122

The government has a categorical
duty to pay just compensation when it
takes your car, just as when it takes your
home. U.S. Const. Amend. 5.

33. Eminent Domain €&=122

“Just compensation” requires putting
the property owner in as good a position
pecuniarily as if his property had not been
taken. U.S. Const. Amend. 5.

See publication Words and Phrases
for other judicial constructions and
definitions.

34. Eminent Domain =69

Under just compensation principles,
courts must determine whether the gov-
ernment appropriated a property interest
and ensure the owner is compensated for
that interest in awarding damages. U.S.
Const. Amend. 5.

35. Eminent Domain €=124
Damages for a taking are not limited
to the time of the alleged taking and in-

clude past, present, and prospective dam-
ages. U.S. Const. Amend. 5.

36. Eminent Domain =124, 131

Courts awarding just compensation
for a taking measure the fair market value

of the property at the time of the taking.
U.S. Const. Amend. 5.

37. Eminent Domain 93

Damages collateral to those caused by
the government’s physical appropriation of
a property right are consequential dam-
ages not within the scope of the Fifth
Amendment. U.S. Const. Amend. 5.

38. Eminent Domain ¢=93, 107

In a takings action the line between
direct and consequential damages is drawn
where the owner’s relation to the physical
thing ends and other collateral interests
which may be incident to his ownership
begin; this includes, for example, lost prof-
its, loss of goodwill, and the cost of moving
into a new facility. U.S. Const. Amend. 5.

39. Eminent Domain €=81.1, 107

In a takings action, the government is
responsible only for losses to the owner’s
bundle of rights, as distinguished from
losses to other interests, including value
generated from the owner’s use of proper-
ty. U.S. Const. Amend. 5.

40. Eminent Domain ¢&>87

Crops and other personal property de-
stroyed by flooding after Army Corps of
Engineers made changes to the Missouri
River in order to restore it to a more
natural state ware not merely an indirect
result of the taking of a flowage easement,
but rather were compensable under the
Fifth Amendment, as government-induced
periodic flooding directly took a permanent
flowage easement on plaintiffs’ land and
also destroyed their crops and personal
property. U.S. Const. Amend. 5.

41. Eminent Domain ¢=81.1

State law generally determines the
scope of the property interest in a takings
action. U.S. Const. Amend. 5.
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42. Eminent Domain =107

Just because lost profits from operat-
ing a business are not compensable does
not mean that the underlying property of a
business is not compensable if destroyed
or otherwise taken; the former, but not the
latter, is merely incidental to the taken
property. U.S. Const. Amend. 5.

43. Eminent Domain &=132

For mature crops, like other forms of
property, just compensation for a taking is
simply the market value of the crops.
U.S. Const. Amend. 5.

44. Eminent Domain =132

Value of immature crops taken when
Army Corps of Engineers made changes
to the Missouri River in order to restore it
to a more natural state, which resulted in
periodic recurring flooding of nearby farm-
lands, was to be calculated based on the
probable yield at harvest had the crop not
been destroyed, multiplied by its market
value at maturity, minus costs of further
cultivation, harvesting, and marketing that
the farmer did not incur. U.S. Const.
Amend. 5.

45. Eminent Domain &=315

Court of Appeals would remand tak-
ings action for district court to reconsider
whether heavy flooding of Missouri River
in one particular year was the result of
changes made by the Army Corps of Engi-
neers to return the river to a more natural
state; even if decision that year to release
water was not part of the single purpose of
protecting endangered species, changes
made by the Corps could have impacted
the severity of the flood damage, and the
court also failed to consider, despite the
record rainfall, whether the Corps’ actions
increased the severity or duration of the
flooding compared to what was attribut-
able to record rainfall. U.S. Const.
Amend. 5.
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Appeals from the United States Court of
Federal Claims in No. 1:14-¢v-00183-A0B,
Judge Armando O. Bonilla.

Donald B. Verrilli, Jr., Munger, Tolles &
Olson LLP, Washington, DC, argued for
plaintiffs-cross-appellants. Also represent-
ed by Elaine Goldenberg, Dahlia Mignou-
na; Benjamin Joseph Horwich, San Fran-
cisco, CA; Seth C. Wright, Polsinelli, PC,
Kansas City, MO.

Brian C. Toth, Environment and Natu-
ral Resources Division, United States
Department of Justice, Washington, DC,
argued for defendant-appellant. Also rep-
resented by Todd Kim.

David Chung, Crowell & Moring LLP,
for amicus curiae American Farm Bureau
Federation. Also represented by Elizabeth
Dawson.

Trevor Caldwell Burrus, Cato Institute,
for amici curiae Cato Institute, Mountain
States Legal Foundation. Also represented
by Joseph Bingham, Mountain States Le-
gal Foundation, Lakewood, CO; Ilya Sha-
piro, Manhattan Institute, New York, NY.

Jeremy Charles Marwell, Vinson & El-
kins LLP, Washington, DC, for amicus
curiae Chamber of Commerce of the Unit-
ed States of America.

Jay R. Carson, Wegman Hessler, Cleve-
land, OH, for amicus curiae Buckeye Insti-
tute.

Before Moore, Chief Judge, Prost and
Taranto, Circuit Judges.

Moore, Chief Judge.

Plaintiffs brought this action against the
United States under the Fifth Amendment
seeking compensation for the Army Corps
of Engineers’ (Corps) alleged taking of
their farmlands and personal property by
permanent, recurring flooding. The Court
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of Federal Claims determined there was a
taking and entered judgment awarding
compensation for the diminished value of
the land but rejected damages claims for
lost crops. The Government appeals the
trial court’s determination that a taking
occurred. Plaintiffs cross-appeal the denial
of compensation for lost crops. For the
reasons discussed below, we affirm in part,
vacate in part, and remand for proceedings
consistent with this opinion.

BackGrouND

A. The Missouri River

The Missouri River (River) spans over
2,300 miles. It begins in southwestern
Montana and winds through North Dako-
ta, South Dakota, Iowa, Nebraska, Kansas,
and Missouri before emptying into the
Mississippi River. The River’s basin en-
compasses approximately one sixth of the
land mass of the continental United States.
Until the middle of the twentieth century,
the River was multi-channeled and pre-
dominantly “wide and shallow,” ranging
from 1,000 feet to almost six miles wide.
J.A. 51,703.

In its natural state, the River experi-
enced annual flooding that constantly
morphed its path and the topography of its
floodplain. The annual flooding pattern
consisted of April flooding caused by snow-
melt on the plains and local rainfall and
June flooding caused by melting snowpack
in the Rocky Mountains and rainfall at
lower elevations. J.A. 50,742. During these
floods, the River would extend across large
portions of the floodplain up to seventeen
miles, connecting the primary channel to
secondary channels. J.A. 50,741-42; J.A.
50,899. The flooding caused erosion and
deposited sediment as the flood waters
receded. J.A. 50,742. In a flood’s wake was
an altered floodplain, riverbank, and later-
ally relocated river channels. J.A. 50,742;
J.A. 50,900. In this way, the flooding cycles

kept the River in a state of “dynamic
equilibrium with its floodplain” in which
the River “migrated back and forth”
across its floodplain. J.A. 50,742; J.A. 50,-
886. In sum, the River “was uncontrolled”
and, as a result, rendered large portions of
the floodplain unproductive for develop-
ment, including agricultural use. J.A. 50,-
885; J.A. 51,052; J.A. 52,926.

In the 1940s, Congress passed several
bills to improve navigation and reduce
flooding. The Flood Control Act (FCA) of
1944 authorized the construction of a ser-
ies of dams to create a reservoir storage
system designed to contain excess water
and reduce flooding. Pub. L. No. 78-534, 58
Stat. 887 (codified at 33 U.S.C § 701 et
seq.); see South Dakota v. Ubbelohde, 330
F.3d 1014, 1019 (8th Cir. 2003) (summariz-
ing history of FCA); see also ETSI Pipe-
line Project v. Missouri, 484 U.S. 495,
499-505, 512-14, 108 S.Ct. 805, 98 L.Ed.2d
898 (1988) (same). The dams, which make
up the Missouri River Mainstem Reservoir
System (Mainstem System), were complet-
ed in 1967. The FCA required the Corps to
operate the Mainstem System to promote
a series of objectives, primarily navigation
and flood control, and secondarily fish and
wildlife conservation, among other things.
See 58 Stat. 887-91; 33 U.S.C. § 701-1
(Declaration of Policy of FCA); see ETSI,
484 U.S. at 512, 108 S.Ct. 805; Ubbelohde,
330 F.3d at 1019-20. In 1945, Congress
established the Bank Stabilization and
Navigation Project (BSNP). Under the
BSNP, the Corps altered the River’s water
flow (including location, volume, and rate)
by constructing a “self-scouring” naviga-
tion channel and building dikes, levees,
and revetments. J.A. 51,707. These modifi-
cations eliminated secondary channels,
narrowed the River’s channel to as little as
one third its natural width, reduced flood-
ing, and stabilized the riverbanks. As a
result, the River was no longer dynamie
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with respect to the floodplain. J.A. 51,707—
08; J.A. 51,724. The Corps completed the
BSNP in 1980.

Consistent with the FCA, the Corps
manages the Mainstem System while ac-
counting for the effects of BSNP struc-
tures according to operations outlined in
its 1979 Master Manual, which it used
from 1979 until 2004. The 1979 Master
Manual prioritized flood control first and
recreation and wildlife last. See Ubbelohde,
330 F.3d at 1028.

The Mainstem System and BSNP ac-
complished their intended effect: what was
previously  economically  unproductive
floodplain became stable for development.
J.A. 53,478 (Government 30(b)(6) witness
stating goal was to encourage develop-
ment). Farmers and developers invested in
and improved the land free from annual
flooding. J.A. 52,862 (Government report).
By March 2005, 95 percent of the River
floodplain was developed for agricultural,
urban, and industrial uses. J.A. 52,862.

The Mainstem System and BSNP, how-
ever, also had significant environmental
side effects. See Ideker Farms, Inc. .
United States, 136 Fed. Cl. 654, 664-66
(2018) (Phase I). In particular, the self-
seouring navigation channel altered down-
stream sediment deposits, while riverbank
stabilization and floodplain reduction elimi-
nated fish and bird habitats and interrupt-
ed wildlife breeding cycles. Id. at 664-65.
Realizing the environmental impact of the
Mainstem System and BSNP, in 1986,
Congress authorized the Corps to pur-
chase land adjacent to the River to recre-
ate lost habitats. Id. at 665.

The Corps’ land reclamation was not its
only mitigating action. The Fish and Wild-
life Service (FWS) placed several bird
species and one fish species affected by
the Mainstem System and BSNP on the
endangered species list pursuant to the
Endangered Species Act (ESA). Id. at 666

S9a
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(citing 16 U.S.C. § 1531 et seq.). The ESA
requires any agency, including the Corps,
to consult with FWS and conduct a biolog-
ical assessment regarding the impact of
its activities on the survival or recovery of
an endangered species. 16 U.S.C.
§ 1536(a), (c). In response to the agency’s
assessment, FWS provides a biological
opinion (BiOp) of the agency’s impact on
the endangered or threatened species and
provides “reasonable and prudent alterna-
tives” for the agency to take if it deter-
mines the agency’s intended action would
violate the ESA. 16 U.S.C. § 1536(b)(3)(A).
Unless the agency gets an exemption or is
allowed to “take” a limited number of en-
dangered species, the agency must follow
the BiOp or provide a reasonable alterna-
tive to satisfy its obligations under the
ESA. 16 U.S.C. §8§ 1536(a)(2), 1539; Phase
I, 136 Fed. Cl. at 666.

In the 1990s, the Corps and FWS began
discussions concerning proposed changes
to the River designed to mitigate the envi-
ronmental impact of the Mainstem System
and BSNP. J.A. 52,103-27. As part of
those discussions, FWS issued several
BiOps, some of which called for restoring
the natural spring and summer river cy-
cles and wildlife habitats. Phase I, 136
Fed. Cl. at 666; see In re Operation of Mo.
River Sys. Litig., 421 F.3d 618, 626 (8th
Cir. 2005). The Corps did not make those
changes because it determined FWS’ pro-
posed actions would exacerbate flood risks
to land adjacent to the River, contrary to
the Mainstem System and BSNP’s pri-
mary objective. Phase I, 136 Fed. Cl. at
666-67; see Mo. River Sys. Litig., 421 F.3d
at 626. In 2002, the Corps faced several
lawsuits—which were consolidated for
multi-distriet litigation—from private par-
ties and states objecting to the Corps’
River management for differing reasons,
including its failure to implement the
changes in the 2000 BiOp. See In re Oper-
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ation of the Mo. River Sys. Litig., 363 F.
Supp. 2d 1145, 1156-62 (D. Minn. 2004),
affd i part, 421 F.3d 618. As a result of
those lawsuits, the district court ordered
the Corps to revise its 1979 Master Manu-
al, which resulted in the 2004 Master Man-
ual. In re Operation of Mo. River Sys.
Litig., 305 F. Supp. 2d 1096, 1099 (D.
Minn. 2004).

The 2004 Master Manual brought many
changes to the Mainstem System and
BSNP (2004 Changes). The BSNP changes
(River Changes) were intended to “re-
stor[e] the Missouri River to a more natu-
ral state.” Phase I, 136 Fed. Cl. at 669.
The Corps referred to this as the Missouri
River Recovery Program (MRRP). Id. The
MRRP created more shallow water habi-
tats through modifications to the channel
and dikes and reopened chutes that the
Corps previously closed. Id. The Corps
also made changes to the Mainstem Sys-
tem management (System Changes). Un-
like the 1979 Master Manual that priori-
tized flood control over wildlife, the 2004
Master Manual eliminated prioritization.
J.A. 50,117.

B. Procedural Background

This case arises out of the impacts of the
2004 Changes. Plaintiffs are approximately
372 individuals and entities who own and
operate farms adjacent to the River in six
states. While the period from 2000-2006
was largely a drought, periodic flooding
returned in 2007, 2008, 2010, 2011, 2013,
and 2014. Phase I, 136 Fed. CL at 670.
Plaintiffs filed suit in 2014 in the Court of
Federal Claims, alleging the 2004 Changes
caused frequent and severe flooding on
Plaintiffs’ farms between 2007 and 2014
that amounted to permanent, physical tak-
ings under the Fifth Amendment.

1. The trial court found that some bellwether
Plaintiffs had not yet established severity. Id.
at 761-62. The trial court reserved the re-

The trial court split Plaintiffs’ action into
two phases. In Phase I, the trial court
selected 44 bellwether Plaintiffs to be the
subject of its decision whether the 2004
Changes caused the flooding, whether the
flooding was the foreseeable or predictable
result of the 2004 Changes, and whether
the flooding was severe enough to be a
taking. Id. at 659, 672-73, 675, 678-79. The
bellwether Plaintiffs presented evidence
about their respective properties and the
flooding events that occurred on their
lands between 2007 and 2014. Id. Expert
witnesses and government officials also
testified about the effects of the 2004
Changes. Id. The trial court found that 28
of the 44 bellwether Plaintiffs established
at least causation and foreseeability or
causation, foreseeability, and adequate se-
verity for some years of flooding between
2007 and 2014.! Id. at 761-62. It dismissed
the remaining 16 Plaintiffs. Id. at 763. It
also found the 2004 Changes did not cause
flooding in 2011 for any Plaintiff. /d. at
691-93.

The Government moved for reconsidera-
tion of the Phase I opinion’s causation
analysis in light of our intervening decision
in St. Bernard Parish Government .
United States, 887 F.3d 1354, 1364 (Fed.
Cir. 2018). See Ideker Farms, Inc. v. Unit-
ed States, 142 Fed. Cl. 222 (2019) (Recon-
stderation Deciston). The trial court de-
nied the motion, determining the exception
to the causation standard identified by St.
Bernard Parish was applicable to this
case. Id. at 232.

The trial court then proceeded to Phase
I1, where it tried damages and the Govern-
ment’s defenses. To assess these issues,
the court selected the properties of three
representative Plaintiffs out of those who

maining severity determinations for Phase II.
Id.



1lla

974

prevailed in Phase I: the Adkins property,
the Ideker Farms property, and the Buffa-
lo Hollow Farms property. Ideker Farms,
Inc. v. United States, 151 Fed. Cl. 560, 567
(2020) (Phase II). Based on the trial
court’s finding that the parties agreed it
was appropriate to apply the Arkansas
Game & Fish II factors, it applied those
factors to this case. Id. at 584, 593 n.23
(citing Arkansas Game & Fish Comm’n v.
United States, 568 U.S. 23, 133 S.Ct. 511,
184 L.Ed.2d 417 (2012) (Arkansas Game &
Fish I1)). The factors, which apply to tem-
porary, intermittent flooding, are severity,
duration, intent or foreseeability, character
of the land, and the owner’s reasonable,
investment-backed expectations. Arkansas
Game & Fish II, 568 U.S. at 31-39, 133
S.Ct. 511. Applying those factors, the trial
court determined the flooding was a taking
of a permanent flowage easement, Phase
II, 151 Fed. Cl. at 584-93, that began in
2007 and stabilized on December 31, 2014.
Id. at 593-98. The trial court collectively
awarded the three representative Plaintiffs
approximately $7,000,000 for property val-
ue diminution, $1,000,000 for repairing a
levee, and prejudgment interest.> Id. at
606, 608-10. The court ruled, however, that
Plaintiffs were not entitled to compensa-
tion for crops destroyed during the stabili-
zation period because they were conse-
quential damages. Id. at 606-08.

The Government appeals, and Plaintiffs
cross-appeal, rulings from both trial phas-
es. Specifically, the Government argues
the Court of Federal Claims erroneously
determined the accrual date for Plaintiffs’
taking claims, which resulted in the trial
court’s improper exercise of jurisdiction
after the statute of limitations on Plain-
tiffs’ claims had run. Appellant’s Opening
Br. at 1-2. It also argues the trial court
erred in its application of the Arkansas
Game & Fish 11 factors, the legal standard

2. The trial court stayed the remaining Plain-
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for causation, and the availability of a rela-
tive benefits defense. Id. at 2. Plaintiffs
cross-appeal, arguing the trial court erred
in denying compensation for lost crops and
finding the 2004 Changes did not cause the
2011 flooding. Resp. Br. and Cross-Appeal
Br. at 1. We have jurisdiction under 28
U.S.C § 1295(a)(3).

Discussion
I. GOVERNMENT'S APPEAL

A. Jurisdiction

As a threshold issue, the Government
argues the Court of Federal Claims lacked
jurisdiction over Plaintiffs’ claims. See 28
U.S.C. § 2501. First, the Government chal-
lenges the Court of Federal Claims’ use of
the stabilization doctrine in this case be-
cause the effects of the flooding manifested
immediately. Second, the Government con-
tends the trial court clearly erred in find-
ing that the claims accrued in December
2014 rather than 2007. And because Plain-
tiffs filed this action in 2014, more than six
years after the alleged 2007 accrual date,
their claims are time-barred. Plaintiffs re-
spond that the trial court properly applied
the stabilization doctrine because the re-
curring flooding establishing the taking
was a gradual process. They also argue the
trial court’s fact findings that the claims
did not stabilize until 2014 were not clearly
erroneous and that the trial court had
jurisdiction. We agree with Plaintiffs that
the Court of Federal Claims had jurisdic-
tion over this case.

[1-4] A plaintiff must bring a claim in
the Court of Federal Claims “within six
years after such claim first accrues.” 28
U.S.C. § 2501. Section 2501’s six-year limi-
tation is jurisdictional. John R. Sand &
Gravel Co. v. United States, 457 F.3d 1345,
1355 (Fed. Cir. 2006) (“[W]e are unwilling

tiffs’ cases until this appeal is resolved.
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to disturb the well-settled law that section
2501 creates a jurisdictional condition
precedent for suit in the Court of Federal
Claims, which may not be waived by the
parties.”), affd, 552 U.S. 130, 128 S.Ct.
750, 169 L.Ed.2d 591 (2008). Plaintiffs bear
the burden of establishing subject-matter
jurisdiction. K-Con Bldg. Sys., Inc. v.
United States, 778 F.3d 1000, 1004 (Fed.
Cir. 2015). Whether a court has subject-
matter jurisdiction is a question of law we
review de novo with subsidiary fact find-
ings we review for clear error. Nw. La.
Fish & Game Pres. Comm’n v. United
States, 446 F.3d 1285, 1289 (Fed. Cir.
2006); Ferreiro v. United States, 350 F.3d
1318, 1324 (Fed. Cir. 2003). Under the
clear error standard, we defer to the trial
court’s “findings of fact, unless there is a
‘definite and firm conviction that a mistake
has been made.”” Biogen Int'l GMBH v.
Mylan Pharms. Inc., 18 F.4th 1333, 1341
(Fed. Cir. 2021) (quoting Scanner Techs.
Corp. v. ICOS Vision Sys. Corp. N.V., 528
F.3d 1365, 1374 (Fed. Cir. 2008)).

[5-71 A claim accrues “when all the
events have occurred which fix the liability
of the Government” and the plaintiff “was
or should have been aware” that the claim
existed. Goodrich v. United States, 434
F.3d 1329, 1333 (Fed. Cir. 2006) (quoting
Hopland Band of Pomo Indians v. United
States, 855 F.2d 1573, 1577 (Fed. Cir.
1988)); Boling v. United States, 220 F.3d
1365, 1370 (Fed. Cir. 2000). In some cases,
the events that give rise to liability may
take place over extended periods of time
rather than at a discrete instance. In such
cases, the accrual date is determined ac-
cording to the stabilization doctrine, which
accounts for the difficulty of ascertaining a
precise time “when the property is taken
by a gradual physical process rather than
a discrete action undertaken by the Gov-
ernment.” Mildenberger v. United States,
643 F.3d 938, 945 (Fed. Cir. 2011). Pursu-

ant to this doctrine, where “the damages
from a taking only gradually emerge, e.g.,
as in recurrent flooding, a litigant may
postpone a suit for a taking until ‘the
situation becomes stabilized’ and ‘the con-
sequences of inundation have so manifest-
ed themselves that a final account may be
struck.”” Nw. La. Fish, 446 F.3d at 1290-
91 (citation omitted); see also Cooper v.
United States, 827 F.2d 762, 764 (Fed. Cir.
1987) (holding the “extent of the [tree
damage due to flooding] was not ascertain-
able until 1984” even though trees began
to show damage in 1979); United States v.
Dickinson, 331 U.S. 745, 749, 67 S.Ct.
1382, 91 L.Ed. 1789 (1947) (“The source of
the entire claim—the overflow due to rises
in the level of the river—is not a single
event; it is continuous.”).

[8-10] The Government argues the
stabilization doctrine is inapplicable here
because the effects of the 2004 Changes
(i.e., the 2007 flood event itself) manifested
“Immediately, not gradually,” unlike cases
involving flooding leading to erosion or
uncontrollable aquatic plant growth. Ap-
pellant’s Opening Br. at 58-59. This argu-
ment misses the mark. What’s important
to the accrual inquiry is not only when the
effects of the damage are known or should
have been known but also when “all events
which fix liability have occurred.” Nw. La.
Fish, 446 F.3d at 1290 (quoting Boling,
220 F.3d at 1370). “[I]t is the uncertainty
surrounding the permanent nature of the
taking, and not the uncertainty surround-
ing the ultimate extent of the[ ] damage,
that is critical in determining whether the
situation has stabilized.” Boling, 220 F.3d
at 1372. Here, the events fixing the Gov-
ernment’s liability are recurring floodings
over several years that rise to a taking of a
permanent flowage easement on Plaintiffs’
lands. In the flooding context, we rejected
the argument that a “takings claim ac-
crued immediately upon the first inunda-
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tion of the property because at that point,
the frequency and permanency of the
flooding were still undeterminable.” Mzil-
denberger, 643 F.3d at 945 (citing Dickin-
son, 331 U.S. at 749, 67 S.Ct. 1382). If
Plaintiffs brought a tort claim for a single
flood in 2007, then the statute of limita-
tions may have run from the date of that
single flood event. But that is not the case
here.? We conclude that the Court of Fed-
eral Claims properly analyzed this accord-
ing to the stabilization doctrine.

The Government also challenges the
Court of Federal Claims’ stabilization find-
ings, specifically that the events fixing lia-
bility “continued past 2007, into 2014” and
that Plaintiffs reasonably did not know and
should not have known that the 2004
Changes caused the taking of a permanent
easement. See Phase II, 151 Fed. Cl. at
595-96. It also argues, even if the claims
did not accrue in 2007, then the trial
court’s December 31, 2014 accrual date is
unsupported by the record. Because these
findings are not clearly erroneous, we re-
ject the Government’s argument.

[11] First, the Court of Federal
Claims’ finding that the claims did not
stabilize in 2007 (i.e., that the events fixing
liability were ongoing) is supported by the
court’s findings that the modifications and
their effects on the River were ongoing
and dynamic. The Government does not
dispute that the Corps’ modifications to
the River continued into 2014. Phase I, 136
Fed. CL at 669 (“Corps studies explain
that as of 2014, the Corps had undertaken
1,697 dike notching actions, 354 major
modification actions, 63 dike lowering ac-
tions, 36 dike extension actions, 39 side-
channel chute actions, 20 revetment chute
actions, 14 backwater actions, and 3 chan-

3. The Government argues the trial court erro-
neously treated the flooding as a continuous
event instead of a single flood in 2007 based
on the decision in Barnes v. United States.
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nel widening actions.”); Phase 11, 151 Fed.
CL at 595-96. Assuming these modifica-
tions causally contributed to the flooding
of Plaintiffs’ property, which we address
below, that the modifications continued un-
til at least 2014 supports the trial court’s
finding that the taking had not stabilized
in 2007. The modifications to the River’s
water flow and its effects were ongoing,
dynamic, and complex. Phase I, 136 Fed.
CL at 702-05 (describing evidence of grad-
ual changes to river topography and other
characteristics); Phase II, 151 Fed. Cl. at
596-97; see, e.g., Nw. La. Fish, 446 F.3d at
1290 (“The harm in this case [aquatic plant
growth] ... did not occur (i.e., was not
fixed) until well after” the water level
reached maximum height.). This conclusion
is supported by models comparing the Riv-
er’'s water flow between 2005 and 2013.
Phase 11,151 Fed. Cl. at 595.

[12] Second, the Government’s argu-
ments that Plaintiffs reasonably knew or
should have known by 2007 that the 2004
Changes resulted in a taking of a perma-
nent flowage easement are inapt. See Ap-
pellant’s Opening Br. at 54, 58-61. The
effects of ESA-mandated changes were not
immediately apparent for purposes of sta-
bilization. The nature of the taking is a
permanent flowage easement by recurring
flooding. It is reasonable that Plaintiffs did
not know from a single flood the existence,
let alone the extent, of the pattern of new
and recurring flooding that would result in
a permanent taking. See Boling, 220 F.3d
at 1370 (“[Tlhe key date for accrual pur-
poses is the date on which the plaintiff’s
land has been clearly and permanently
taken.”); Dickinson, 331 U.S. at 748-49, 67
S.Ct. 1382 (holding statute of limitation did
not run from first flooding event). The trial

Appellant’s Opening Br. at 61-63 (citing 538
F.2d 865, 874 (Ct. Cl. 1976)). This argument
rests on the same erroneous analysis dis-
cussed below. See infra Section IL.A.
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court credited testimony that Plaintiffs did
not know the cause of the flooding until
years after 2007. Phase 11, 151 Fed. Cl. at
595. This testimony is supported by the
fact that the cause and effects of the recur-
ring flooding are difficult to ascertain “giv-
en the complex nature of the hydrology of
the River.” Id. Further, some Plaintiffs did
not even experience flooding in 2007, and
the Government does not explain how
those Plaintiffs’ claims could have accrued
in 2007. See Phase I, 136 Fed. Cl. at 736-
37 (finding Corps’ actions caused flooding
in 2008 and 2010), 746-47 (finding Corps’
actions caused flooding in 2010 and 2013).
The Government also improperly relies on
the foreseeability of the taking. The accru-
al inquiry examines whether Plaintiffs
knew or should have known the events
fixing liability occurred, not whether they
could have predicted such events would
occur. Mildenberger, 643 F.3d at 946
(“[Cllaimants are not required to sue when
it is still uncertain whether the gradual
process will result in a permanent tak-
ing.”).

[13,14] Third, we reject the Govern-
ment’s argument that the trial court’s De-
cember 31, 2014 accrual date is arbitrary
because it is not related to any physical
event. See Appellant’s Opening Br. at 59—
61. When a reasonable plaintiff knew or
should have known that his claim stabilized
does not need to correspond identically
with the physical event giving rise to liabil-
ity. Instead, Northwest Louisiana Fish
makes clear the knowledge requirement is
separate from (though obviously related
to) the requirement that the events estab-
lishing liability have occurred.* 446 F.3d at

4. At least one other area of federal law simi-
larly bases claim accrual on dates other than
the physical events they are tethered to, in-
cluding considering the parties’ reasonable
efforts to seek expert technical advice. For
example, for an injured patient seeking dam-
ages for medical malpractice under the Fed-

1290 (“The correct standard recites that
accrual occurs when the harmed party
knows or should have known of their exis-
tence and all events which fix the govern-
ment’s alleged liability have occurred.”
(emphasis added) (citation and quotation
marks omitted)). Here, Plaintiffs did not
learn of the full scope of the River and
System Changes and their effects on flood-
ing until several years of recurring flood-
ing. At that point, Plaintiffs consulted ex-
perts to confirm their suspicions about the
cause of the flooding and filed suit within a
few months of confirmation from those
experts. See Phase 11, 151 Fed. Cl. at 595-
96. This causation and damages knowledge
derived from expert opinions based on
analysis of recurrent flooding during the
period from 2007 to 2014, which necessari-
ly could not have been provided in 2007,
did not arise until 2014. The trial court’s
finding that Plaintiffs did not reasonably
know that a compensable taking had oc-
curred until that date is thus not clearly
erroneous. In short, even though stabiliza-
tion may occur before “damages are com-
plete and fully calculable,” Mildenberger,
643 F.3d at 946, the trial court’s accrual
date is not clearly erroneous given the
complex nature of the flooding, its effects
here, the relevant time period, and the
time Plaintiffs needed to consult experts to
establish causation. See Phase 11, 151 Fed.
Cl. at 596.

[15] In sum, we hold the trial court
properly applied the stabilization doctrine
to this case and did not clearly err in
finding that the taking had not accrued
until December 2014. The stabilization doc-

eral Tort Claim Act, the time for a plaintiff to
understand the claimed injury and seek medi-
cal advice regarding its cause may be consid-
ered in accrual. See United States v. Kubrick,
444 U.S. 111, 123, 100 S.Ct. 352, 62 L.Ed.2d
259 (1979).
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trine is a “practical matter and not a tech-
nical rule of law” designed for precisely
these circumstances: where the causes and
effects of a taking are varied and may take
time to manifest. Dickinson, 331 U.S. at
749, 67 S.Ct. 1382. We affirm the Court of
Federal Claims’ exercise of jurisdiction
and its determinations that Plaintiffs’
claims accrued December 31, 2014.

B. Takings Framework

[16,17] The Fifth Amendment’s Tak-
ings Clause guarantees that private prop-
erty shall not be taken “for public use,
without just compensation.” U.S. Consrt.
amend. V, cl. 4. If the government “physi-
cally acquires private property,” then
there is a physical taking to which a per se
rule applies. Cedar Point Nursery v. Has-
sid, — U.S. ——, 141 S. Ct. 2063, 2071,
210 L.Ed.2d 369 (2021). We assess per se
takings according to a straightforward
rule: “The government must pay for what
it takes.” Id. (citing Tahoe-Sierra Preser-
vation Council, Inc. v. Tahoe Regional
Planning Agency, 535 U.S. 302, 322, 122
S.Ct. 1465, 152 L.Ed.2d 517 (2002)). This is
true regardless of the size, invasiveness, or
intermittent nature of the physical occupa-
tion. See id. at 2075 (“[P]hysical invasions
constitute takings even if they are inter-
mittent as opposed to continuous.”); Loret-
to v. Teleprompter Manhattan CATV
Corp., 458 U.S. 419, 438, 102 S.Ct. 3164, 73
L.Ed.2d 868 (1982) (holding that requiring
landlords to install cables and cable boxes
to the outside of apartment buildings,

5. Plaintiffs assumed, without conceding, that
all of Arkansas Game & Fish II's factors ap-
plied to permanent, though intermittent,
flooding simply as a ‘‘belt-and-suspenders”
approach to its analysis, arguing it would
prevail even if those factors applied. ECF No.
690 at Tr. 3389:5-3391:8; see Oral Arg. at
34:40-35:08 (Government stating the parties
“have assumed [the factors] apply”’), available
at https://oralarguments.cafc.uscourts.gov/
default.aspx?fl=21-1849_11012022.mp3.
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while occupying relatively little space, was
a taking); United States v. Causby, 328
U.S. 256, 259, 66 S.Ct. 1062, 90 L.Ed. 1206
(1946) (holding taking occurred where
Army occupied airspace above plaintiff’s
land for limited periods of takeoff and
landing).

[18] In Arkansas Game & Fish II, the
Supreme Court clarified that temporary
flooding can be a taking and established a
multi-factor test for determining if tempo-
rary government induced flooding is a tak-
ing rather than a mere trespass. 568 U.S.
at 38-39, 133 S.Ct. 511. The trial court
determined it “appropriate to apply the
Arkansas Game & Fish factors for the
taking of a permanent flowage easement
by intermittent flooding” because, in its
view, the parties agreed it was appropriate
to apply those factors to determine if the
permanent intermittent flooding was a tak-
ing. Phase II, 151 Fed. Cl. at 592-93 &
n.23. Though it is not clear that the parties
agreed the multi-factor test announced in
Arkansas Game & Fish II is the correct
legal framework for this permanent tak-
ing,> “[wle are not bound to accept, as
controlling, stipulations as to questions of
law.” Sanford’s Est. v. Comm’r of Internal
Revenue, 308 U.S. 39, 51, 60 S.Ct. 51, 84
L.Ed. 20 (1939) (citing Swift & Co. .
Hocking Valley Railway Co., 243 U.S. 281,
289, 37 S.Ct. 287, 61 L.Ed. 722 (1917)). The
proper legal framework is a question of
law the court may decide.® Kamen v. Kem-

6. To be clear, we find no factual error in the
Court of Federal Claims’ application of the
Arkansas Game & Fish II factors and deter-
mine Plaintiffs’ prevail under that framework.
There are, however, hundreds of remaining
plaintiffs whose cases have been stayed pend-
ing this adjudication. In these circumstances,
it makes good sense for us to address the
proper legal framework for permanent, rather
than temporary, intermittent flooding. See
PaineWebber, Inc. v. Cohen, 276 F.3d 197, 206
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per Fin. Servs., Inc., 500 U.S. 90, 99, 111
S.Ct. 1711, 114 L.Ed.2d 152 (1991) (“When
an issue or claim is properly before the
court, the court is not limited to the partic-
ular legal theories advanced by the parties,
but retains the independent power to iden-
tify and apply the proper construction of
governing law.”).

Arkansas Game & Fish II's multi-factor
test does not determine whether a perma-
nent taking has been effected by govern-
ment action that will foreseeably produce
intermittent invasions by flooding without
identifiable end into the future. “In this
case, however, both parties agree that if
the court finds that a taking occurred, that
taking is permanent.” Phase 11, 151 Fed.
Cl. at 585. Rather, such action is a per se
taking. Arkansas Game & Fish 11 involved
temporary intermittent flooding that oc-
curred during a seven-year period that
ended when the government ceased its
flood-inducing actions. 568 U.S. at 26-28,
133 S.Ct. 511; see Arkansas Game & Fish
Comm’n v. United States, 736 F.3d 1364,
1366 (Fed. Cir. 2013) (Arkansas Game &
Fish III) (decision on remand from Su-
preme Court, explaining that the issue was
whether a “temporary taking” had oc-
curred); Milton v. United States, 36 F.4th
1154, 1163 (Fed. Cir. 2022) (citing Arkamn-
sas Game approach only for “temporary
taking,” not for “permanent taking”). The
Supreme Court held “simply and only, that
government-induced flooding temporary in
duration gains no automatic exemption
from Takings Clause inspection.” 568 U.S.
at 38, 133 S.Ct. 511. It added that when
determining whether a temporary flooding
is a taking instead of a trespass, courts
should consider duration, foreseeability,
character of the land, severity, and the

(6th Cir. 2001) (addressing issue on appeal
where factual record did not need develop-
ment, the issue is one of law, and judicial
efficiency favored addressing the merits). Our

reasonable, investment-backed expecta-
tions of the property holder. Id. at 38-39,
133 S.Ct. 511. The Court repeatedly noted
that permanent physical occupations, in-
cluding intermittent flooding, fall on the
side of the “bright line[ ]” of a taking and
distinguished them from temporary inva-
sions. Id. at 31-33, 133 S.Ct. 511 (collecting
cases regarding “permanent physical occu-
pation of property” and “intermittent but
inevitably recurring overflows”); see id. at
38-39, 133 S.Ct. 511. That intermittent (as
opposed to continuous) yet permanently
recurring occupations are per se takings is
not a new concept—“There is no difference
of kind, but only of degree, between a
permanent condition of continual overflow
by backwater and a permanent liability to
intermittent but inevitably recurring over-
flows; and, on principle, the right to com-
pensation must arise in the one case as in
the other.” United States v. Cress, 243
U.S. 316, 328, 37 S.Ct. 380, 61 L.Ed. 746
(1917); see Nollan v. California Coastal
Comm’n, 483 U.S. 825, 832, 107 S.Ct. 3141,
97 L.Ed.2d 677 (1987) (stating appropria-
tion of easement was a “permanent physi-
cal occupation ... where individuals are
given a permanent and continuous right to
pass to and fro, ... even though no partic-
ular individual is permitted to station him-
self permanently upon the premises” (em-
phasis added)).

The trial court accepted based on the
parties’ stipulation that the flooding in this
case is permanent, not temporary, in na-
ture. Phase II, 151 Fed. Cl. at 592-93. In
short, the Government has not ceased and
does not plan to cease flooding Plaintiffs’
lands. To the extent Arkansas Game &
Fish IT's narrow holding and reiteration of
the well-established principle that perma-

failure to address this issue would waste judi-
cial resources and unnecessarily burden the
parties on remand.
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nent yet intermittent physical invasions
are per se takings is not enough, the Su-
preme Court’s decision in Cedar Point,
issued after the trial court decision in this
case, makes that abundantly clear. It stat-
ed that the “approach in Arkansas Game
and Fish Commission reflects nothing
more than an application of the traditional
trespass-versus-takings distinction to the
unique considerations that accompany ten-
porary flooding.” 141 S. Ct. at 2078-79
(emphases added); id. at 2075 (“[PJhysical
invasions constitute takings even if they
are intermittent as opposed to continu-
ous.”). In contrast to the temporary inter-
mittent flooding at issue in Arkansas
Game & Fish II, Cedar Point explained
that permanent intermittent flooding is a
physical taking subject to a per se rule. Id.
at 2071 (citing Cress, 243 U.S. at 327-28,
37 S.Ct. 380). The “government likewise
effects a physical taking when it occupies
property—say by recurrent flooding as a
result of building a dam. These sorts of
physical appropriations constitute the
‘clearest sort of taking,’ and we assess
them using a simple, per se rule: The
government must pay for what it takes.””
Id. (citations omitted).

[19,20] This is not to say that an anal-
ysis of whether a permanent taking or a
trespass has occurred might not overlap in
part with the Arkansas Game & Fish 11
analysis of whether a temporary taking or
trespass occurred. But sometimes distin-
guishing between takings and trespasses
will be much simpler. This is such a case.
Where the government takes a permanent
right of access, akin to an easement in
gross, even if used only intermittently, it is
unquestionably an appropriation of the

7. Moreover, the inapplicability of the Arkan-
sas Game & Fish II factors to permanently
recurring flooding is supported by the fact
that some factors, like duration, are irrelevant
in the permanent context.
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owner’s right to exclude. It is undisputed
that the Corps has permanently burdened
Plaintiffs’ land with a right to access their
land with flood waters.® Phase 11, 151 Fed.
ClL at 585, 592-93, 596. And as in Cedar
Point, where California granted union
workers “a formal entitlement to physical-
ly invade” the farmers’ land, 141 S. Ct. at
2080, here the Government has perma-
nently caused recurring physical occupa-
tion of Plaintiffs’ land by floodwaters. The
fact that the floodwaters come and go dur-
ing the year, i.e., are intermittent, does not
negate the existence of a taking. Those
considerations “bear only on the amount of
compensation.” Id. at 2074.

[21,22] In cases that are closer calls
than this one, courts must continue to rely
on Arkansas Game & Fish II and Ridge
Line, Inc. v. United States, 346 F.3d 1346
(Fed Cir. 2003). 568 U.S. at 38-39, 133
S.Ct. 511; 346 F.3d at 1355-57; see Moden
v. United States, 404 F.3d 1335, 1342 (Fed.
Cir. 2005). Indeed, while not rigid, the
trespass-versus-taking inquiry focuses on
whether government actions are “[i]solated
physical invasions, not undertaken pursu-
ant to a granted right of access, [which]
are properly assessed as individual torts
rather than appropriations of a property
right.” Cedar Point, 141 S. Ct. at 2078. For
example, up to three flooding events “by
themselves” do not qualify as (even a tem-
porary) taking. Nat’l By-Prod., Inc. v.
United States, 405 F.2d 1256, 1273 (Ct. CL
1969) (collecting cases); see Ridge Line,
346 F.3d at 1357 (“[I]solated invasions,
such as one or two floodings ... do not
make a taking ... but repeated invasions
of the same type have often been held to
result in an involuntary servitude.” (quot-

8. To the extent stayed Plaintiffs’ have not es-
tablished that flooding will be permanently
recurring, the trial court shall determine that
where necessary on remand.
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ing Eyherabide v. United States, 345 F.2d
565, 569 (Ct. Cl. 1965))); see also Cary v.
United States, 552 F.3d 1373, 1381 (Fed.
Cir. 2009) (collecting cases distinguishing
permanent and intermittent flooding from
isolated incidents). In sum, this inquiry
essentially distinguishes a physical appro-
priation from an “occupancy that is tran-
sient and relatively inconsequential,” such
as a “truckdriver parking on someone’s
vacant land to eat lunch.” Hendler v. Unit-
ed States, 952 F.2d 1364, 1377 (Fed. Cir.
1991).

[23,24] Accordingly, Arkansas Game
& Fish II's multi-factor test does not apply
to permanently recurring flooding. In-
stead, such flooding that foreseeably or
intentionally results from government ac-
tion is a categorical physical taking. See
Ridge Line, 346 F.3d at 1355-56. To be
clear, we do not alter or amend our tres-
pass-versus-takings jurisprudence or ques-
tion the applicability of Arkansas Game &
Fish II to temporary floodings. Cedar
Point, 141 S. Ct. at 2078 (“[OJur holding
does nothing to efface the distinction be-
tween trespass and takings. Isolated physi-
cal invasions, not undertaken pursuant to a
granted right of access, are properly as-
sessed as individual torts rather than ap-
propriations of a property right.”). Nor do
we establish a hardline rule for establish-
ing what is a permanent or recurring
flooding. We simply reinforce the principle
that the permanent appropriation of a
flowage easement is “clear enough” to be
on the side of a per se taking and not a
trespass. See Hendler, 952 F.2d at 1371.

C. Causation

The causation inquiry in this case re-
quires us to assess the proper temporal
baseline for measuring whether the 2004
Changes caused the flooding on Plaintiffs’
properties. The causation analysis depends
on which “but for” world the effects of the

2004 Changes are measured against: the
one predating the Mainstem System and
BSNP under the 1944 FCA or the world
with the Mainstem System and BSNP as it
existed between 1967 and 2004. The but
for world with the Mainstem System and
BSNP, ie., comparing the circumstances
after the 2004 Changes to the circum-
stances right before those changes, is the
proper one for assessing causation.

The Court of Federal Claims deter-
mined the proper inquiry for causation was
to compare “the ‘but for’ world before the
Corps began to undertake significant ac-
tions to return the River to a more natural
state in 2004 [with] the current post-2004
world” that reflects the Corps’ 2004
Changes. Reconsideration Decision, 142
Fed. Cl at 232. Applying that baseline, the
trial court found the 2004 Changes “led to
more increased and more severe flooding
than would have occurred had these
Changes not been made.” Phase I, 136
Fed. Cl. at 697. Approximately one month
after the trial court rendered its Phase I
decision, we issued St. Bernard Parish. In
St. Bernard Parish, we reversed a trial
court’s determination that the government
caused a taking by flooding because it had
built a navigation channel that “create[d] a
risk of flooding”—a determination we held
to violate causation principles because
“subsequent government action designed
to mitigate that risk” was wholly “ignored”
in the plaintiff’s proof of a taking. 887 F.3d
at 1364 (emphasis added). Based on that
decision, the Government filed a motion for
reconsideration, even though what the
Government seeks to build into the “but
for” world here is not government flood-
reducing actions after the challenged gov-
ernment flood-increasing action (as in St.
Bernard Parish), but, instead, government
flood-reducing actions that were taken be-
fore—indeed, a very long time before—the
challenged government flood-increasing
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actions. The trial court denied the motion,
determining St. Bernard Parish did not
undermine its causation analysis, explain-
ing that, under the legal authority that
governs this distinct situation, the proper
baseline for the causation analysis was the
world just before the 2004 Changes, and
not before the Mainstem System and
BSNP projects, because the 2004 Changes
were “outside the contemplation of the
Corps” when the much earlier Mainstem
System and BSNP were planned. Recon-
stderation Decision, 142 Fed. Cl. at 232.

The Government argues the trial court’s
baseline is wrong, Appellant’s Opening Br.
at 15-18, 26-34, because it did not “consid-
er both [flood] risk-increasing and [flood]
risk-decreasing government actions.” See
St. Bernard Parish, 887 F.3d at 1365. The
Government argues the proper analysis is
to compare the current world (i.e., with the
2004 flood risk-increasing action) to the
but for world where the Corps never im-
proved the River under the 1944 FCA (.e.,
without the Mainstem System and BSNP).
Plaintiffs respond that the trial court prop-
erly compared the current post-2004 River
to that which existed right before the Gov-
ernment modified the Mainstem System
and BSNP to return the River to its natu-
ral state. Resp. Br. and Cross-Appeal Br.
at 3047. They argue St. Bernard Parish
does not apply because of the Hardwicke
exception, which St. Bernard Parish itself
recognizes as addressing the situation
where “[flood] risk-reducing government
action preceded the [flood] risk-increasing
action,” in which case “the [flood] risk-
reducing action would only be considered
in assessing causation if the risk-increasing
action was ‘contemplated’ at the time of
the [flood] risk-reducing action.” 887 F.3d
at 1367 n.14 (quoting John B. Hardwicke
Co. v. United States, 467 F.2d 488, 490-91
(Ct. CL 1972)) (emphasis added). And un-
der the Hardwicke exception, itself well-
founded in Supreme Court authority, the
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trial court’s causation standard is correct,
they argue, because the 2004 Changes
would not have been contemplated when
the FCA was enacted in 1944. Resp. Br.
and Cross-Appeal Br. at 47-49. Plaintiffs
are correct that the Hardwicke exception
applies and that the Court of Federal
Claims did not clearly err in applying it to
this case.

[25,26] In determining whether the ef-
fects of the Mainstem System and BSNP
are excluded from assessing whether the
2004 Changes caused flooding on Plaintiffs’
properties, we examine whether a reason-
able property owner at the time the taking
occurred would have understood the 2004
Changes to be “probably within the scope
of the project [i.e., the 1944 FCA] from the
time the Government was committed to”
the project. See United States v. Miller,
317 U.S. 369, 377, 63 S.Ct. 276, 87 L.Ed.
336 (1943); Hoardwicke, 467 F.2d at 490
(quoting United States v. Reynolds, 397
U.S. 14, 18, 90 S.Ct. 803, 25 L.Ed.2d 12
(1970)). There is no bright line rule for
determining whether an action was proba-
bly within the scope of the project. Reyn-
olds, 397 U.S. at 21, 90 S.Ct. 803 (stating
Miller’s “application to any particular set
of facts requires discriminating judg-
ment”). Satisfying the Miller rule does not
require that the 2004 Changes were explic-
itly part of the original plans for the 1944
FCA. Id. The Government’s representa-
tions regarding the scope of the project,
the foreseeability of the action, and the
amount of time that has passed between
the original action, i.e., the 1944 FCA, and
the action allegedly giving rise to liability,
ie., the 2004 Changes, are also relevant.
The Fifth, Eighth, Ninth, Tenth, and Elev-
enth Circuits consider some or all of these
factors. See United States v. 62.17 Acres of
Land, Movre or Less, in Jasper Cnty., 538
F.2d 670, 680 (5th Cir. 1976) (listing fac-
tors); United States v. Crance, 341 F.2d
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161, 165-66 (8th. Cir. 1965) (determining
government’s second alleged taking was
within scope of first taking because recre-
ational areas adjacent to dam were “con-
templated ... from [the project’s] incep-
tion” and government did not make any
representations to contrary); United States
v. Eastman, 528 F. Supp. 1177 (D. Oregon
1981), aff’d and opinion adopted, 714 F.2d
76 (9th Cir. 1983); United States v. 49.01
Acres of Land, More or Less, Situate in
Osage Cnty., 669 F.2d 1364, 1369 (10th Cir.
1982) (stating that “[l]length of time be-
tween commencement of a project and con-
demnation of property may be a factor in
determining reasonableness of a landown-
er’s belief” that their property was not
within scope of project); Bonner v. City of
Prichard, 661 F.2d 1206, 1209 (11th Cir.
1981) (adopting Fifth Circuit decisions is-
sued prior to September 30, 1981).

[27] The Government argues that un-
der Hardwicke, if the government provides
flood protection to any land, then “an
eventual return to the pre-project status
quo” must be contemplated. Appellant’s
Opening Br. at 31; Oral Arg. at 6:57-8:04.
In other words, the Government argues it
may always reinundate land with flooding
(or at least increase the risk of flooding) as
long as at some point in time it decreased
the risk of flooding to that land. That
position is contrary to Miller. 1t fails to
acknowledge that Miller (and thus Hard-
wicke) provide that the 2004 changes, if
uncontemplated as within the scope of the
1944 FCA, may be assessed for causation
without regard to the effects of the Main-
stem System and BSNP. If the 2004
Changes that caused flooding were not
“within the scope of the [1944 FCAJ” that
provided flood protection, then the Gov-
ernment is not immune from liability for
flooding Plaintiffs’ land by virtue of having
constructed the Mainstem System and
BSNP in the first place. Miller, 317 U.S.

at 377, 63 S.Ct. 276; see Hardwicke, 467
F.2d at 493; 3 Nichols on Eminent Domain
§ 8A.01[11.B] (2022) (“Even though the
condemnee’s land may have experienced
an appreciation in value as a result of a
proposed public improvement, the con-
demnee may be able to recover the en-
hanced value if the condemnee can estab-
lish that his or her property was outside
the scope of the government’s project at
the time the government initially commit-
ted to the project.”). The Government’s
proposed rule also ignores the Fifth
Amendment’s roots in both principles of
fairness and equity and doctrines of prop-
erty law. United States v. Virginia Elec. &
Power Co., 365 U.S. 624, 631, 81 S.Ct. 784,
5 L.Ed.2d 838 (1961); United States wv.
Fuller, 409 U.S. 488, 490, 93 S.Ct. 801, 35
L.Ed.2d 16 (1973); see Arkansas Game &
Fish I1, 568 U.S. at 31, 133 S.Ct. 511 (“The
Takings Clause is designed to bar Govern-
ment from forcing some people alone to
bear public burdens which, in all fairness
and justice, should be borne by the public
as a whole.” (quotation marks omitted)). In
short, Miller and Hardwicke teach that if
the government provides value to landown-
ers by virtue of a first project, it cannot
subsequently take property under the
scope of a second project not contemplated
by the first project without providing just
compensation. The Court of Federal
Claims did not err in applying Hardwicke
and Miller to this case.

Nor did the Court of Federal Claims
clearly err in finding that a reasonable
property owner, at the time the Govern-
ment took a permanent flowage easement,
would have understood the 2004 Changes,
which were required to comply with the
ESA, to not have been contemplated as
part of the Mainstem System and BSNP
flood-control projects completed by 1967
pursuant to the 1944 FCA. The Corps’
primary objectives for its actions under
the FCA were for flood control, even to
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the detriment of other objectives. The
“United States expected people to be pro-
tected from flooding along the River fol-
lowing the construction of the Mainstem
System and BSNP.” Phase 11, 151 Fed. Cl.
at 591. Indeed, based on these flood-con-
trol expectations, agricultural production
increased and developers moved in. J.A.
50,681 (National Academy of Sciences re-
port); J.A. 52,886 (National Park Service
report). Though wildlife and recreation
were considered as part of the flood con-
trol program, before 2004, they were prio-
ritized below flood control. See Ubbelohde,
330 F.3d at 1027.

Further, because the 2004 Changes
were antithetical to the original FCA pri-
orities, it stands to reason the Corps, and
certainly property owners, would not have
contemplated eliminating the flood control
functions of the BSNP by reverting its
vast physical modifications.” Indeed, the
flooding caused by the 2004 Changes
would not have occurred but for the sepa-
rate, intervening obligations Congress en-
acted under the ESA. It was not until after
significant intervention by the FWS, which
the Corps resisted, that the Corps imple-
mented the 2004 Changes. In other words,
under the 1944 FCA, the Corps never
contemplated reconnecting the River to its
floodplain after disconnecting it. It follows
a fortiori that a reasonable property own-
er would not have expected the Corps to
do so.

This case is analogous to United States
v. 172.80 Acres of Land, More or Less,
Situate in Mercer Cnty., 350 F.2d 957 (3d
Cir. 1965). In Mercer County, the Corps
built a dam and condemned nearby land
for recreational and public facilities. Id. at

9. While the FCA gives the Corps discretion in
the management of the River, the Govern-
ment does not dispute flood control is the
FCA’s and 1979 Master Manual’s top priority
while other considerations are secondary. See
Oral Arg. at 4:26-43. The Eighth Circuit has
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957. The government successfully negotiat-
ed with the plaintiffs for a flowage ease-
ment over about 20 acres of their land and
assured them those acres “were the only
parts of their land that would be needed
for the project.” Id. at 957-58. Later, the
government reversed course and con-
demned an additional 80 acres, which had
increased in value because of the dam and
improvements. Id. In holding that the
plaintiffs were entitled to compensation for
the increased value attributable to the gov-
ernment project, the court reasoned “a
purchaser contemplating the acquisition
and private development of [plaintiffs’
property] ... after ... initiation of the
reservoir project could reasonably antici-
pate that he would be able to devote the
land to its highest economic use, enjoying
advantages inherent in the proximity of
the nearby government development with-
out serious apprehension that his land
would soon be condemned.” Id. at 959.
Similarly here, Plaintiffs “could reasonably
anticipate” that their lands, which were
free of annualized flooding for decades,
would not be intermittently flooded for
purposes of wildlife protection based on
the Government’s intervening and unrelat-
ed actions. See id.

Contrary to the Government’s argu-
ments on appeal, St. Bernard Parish is
distinguishable from this case. St. Bernard
Parish recognized that under Hardwicke,
“if the risk-reducing government action
preceded the risk-increasing action, the
risk-reducing action would only be consid-
ered in assessing causation if the risk-
increasing action was ‘contemplated’ at the
time of the risk-reducing action.” 887 F.3d

held the 1979 Master Manual to be binding
on the Corps. Ubbelohde, 330 F.3d at 1028-
30; see Mo. River Sys. Litig., 421 F.3d at 628
n.6. The Government provides no reason why
we should determine differently.
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at 1367 n.14 (quoting 467 F.2d at 490-91).
The 2004 Changes that increased the risk
of flooding were not contemplated under
the 1944 FCA that decreased the risk of
flooding. And unlike here, St. Bernard
Parish involved a first government action
that increased flooding risk before a sec-
ond government action reduced the risk of
flooding. Id. at 1367. The trial court prop-
erly held St. Bernard Parish does not
alter the causation analysis in this case.
The trial court properly evaluated the rele-
vant government actions. We therefore see
no error in the trial court’s ruling on this
issue.

D. Relative Benefits

[28] Finally, the parties dispute the ap-
plicability to this case and the scope of the
so-called “relative benefits” doctrine, which
states: “if governmental activities inflict
slight damage upon land in one respect
and actually confer great benefits when
measured in the whole, to compensate the
landowner further would be to grant him a
special bounty.” United States v. Sponen-
barger, 308 U.S. 256, 266-67, 60 S.Ct. 225,
84 L.Ed. 230 (1939). After Phase I of the
present case, the Government moved to
amend its answer to include a relative
benefits defense. See Ideker Farms, Inc. v.
United States, 146 Fed. Cl. 413, 414-15
(2020) (Motion to Amend Order). The trial
court denied the motion, reasoning, inter
alia, that the 2004 Changes were for dif-
ferent purposes and not contemplated in
the construction of the Mainstem System
and BSNP and that a relative benefits
defense was thus unavailable. Id. at 421-
23. The Government, mirroring its causa-
tion argument (rejected above), contends
that the relative benefits doctrine bars
Plaintiffs’ claims because the harm of the
Corps’ 2004 Changes are outweighed by
the benefits of the Mainstem System and
BSNP. See Appellant’s Opening Br. at 42.
Plaintiffs respond that the relative benefits

doctrine is inapplicable because, inter alia,
it does not take into account the benefits
conferred by all government actions. Resp.
Br. and Cross-Appeal Br. at 49-52. We
agree with Plaintiffs.

[29] The relative benefits doctrine “is
closely related to, but distinct from, the
issue of causation.” Alford v. United
States, 961 F.3d 1380, 1383 (Fed. Cir.
2020). As with causation, not “all govern-
ment benefits must be considered under
the relative benefits doctrine.” Id. at 1386.
Specifically, the relative benefits doctrine
focuses on the benefits and detriments of
the government actions under the same
program. See Sponenbarger, 308 U.S. at
261-62, 266-67, 60 S.Ct. 225 (analyzing
only benefits and detriments of 1928 ac-
tions while excluding benefits and detri-
ments of 1883 Eads plan); see Jackson v.
United States, 230 U.S. 1, 6-7, 33 S.Ct.
1011, 57 L.Ed. 1363 (1913) (describing gov-
ernment’s flood protection history relevant
to Sponenbarger); see also Alford, 961
F.3d at 1384 (finding decision to raise lake
level and flood plaintiffs’ land caused less
damage than if Corps allowed levee system
to be breached); Bartz v. United States,
633 F.2d 571, 578 (Ct. Cl. 1980) (analyzing
harms of dam operation causing raised
water levels on adjacent farms against
benefits of control at all other periods of
same dam); Accardi v. United States, 599
F.2d 423, 430 (Ct. Cl. 1979) (analyzing
harm of river flow with and without single
dam in operation).

[30] The 2004 Changes and the Main-
stem System and BSNP were different
projects under different programs spread
out over decades and directed to different
purposes. Just as the Court in Sponenbar-
ger analyzed the benefits and detriments
of the 1928 flood control without regard to
the benefits of the 1883 Eads plan, we
conclude that the benefits of the 1944 FCA
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should not be weighed against the detri-
ments of the 2004 Changes. See Sponen-
barger, 308 U.S. at 261-62, 266-67, 60
S.Ct. 225. We also find this case to be
critically different from Alford, where
plaintiffs would have “been far worse off”
and “suffered more serious damage” from
flooding if the government had not en-
gaged in the alleged taking of raising the
lake’s water level to prevent a levee
breach. See 961 F.3d at 1385-86. Plaintiffs
here did not benefit in any way from the
2004 Changes. Moreover, the 2004
Changes were directed to mitigating envi-
ronmental and wildlife degradation while
the Mainstem System and BSNP were
directed to mitigating flooding risks. See
id. at 1384 (“The relative benefits doctrine
considers ... only government activities
directed to mitigating the type of problem
that caused the damage.” (emphasis add-
ed)). In this case, considering the Main-
stem System and BSNP along with the
2004 Changes would nullify our application
of Miller and Hardwicke because it would
consider the effects of actions that were
outside the scope of the project and ex-
cluded for purposes of causation. We see
no error in the trial court’s application of
the relative benefits doctrine.

The Court of Federal Claims had juris-
diction over this case and properly applied
the causation and relative benefits frame-
work. We also clarify that permanent re-
curring floodings are per se takings. We
therefore affirm the trial court’s findings.

II. PLAINTIFFS' CROSS-APPEAL

Plaintiffs cross-appeal, arguing the trial
court erred in two respects. First, they
argue the Court of Federal Claims improp-
erly rejected Plaintiffs’ claims for crop
damages. Second, they argue the trial
court clearly erred in finding the Govern-
ment’s actions did not cause the flooding of
their lands in 2011, which coincided with
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periods of extreme runoff and flooding. We
agree on both grounds.

A. Crop Damages

After finding the Corps caused recur-
ring flooding on Plaintiffs’ land, the trial
court analyzed whether Plaintiffs’ claims
for lost crops and other property were
compensable. Phase II, 151 Fed. CL at
606-608. It held “crop losses and lost prof-
its based on reduced yields, damage to
structures, damages to equipment, flood
prevention expenses, and flood reclamation
expenses” are “consequential damages
that are an indirect result of the taking of
the flowage easement” and therefore non-
compensable. Id. at 607. The trial court,
however, awarded Plaintiff Ideker Farms
“severance damages” (i.e., expenses for
“mitigating damages caused by the tak-
ing”) for costs of repairing a levee in 2010.
Id. at 608.

Plaintiffs argue their lost crops are com-
pensable under the Fifth Amendment be-
cause the diminution of property value is a
separate compensable interest from the
destruction of their crops. Specifically,
while the flowage easement awarded by
the trial court compensates Plaintiffs for
the taking caused by future flooding, it
does not compensate them for past dam-
ages. Resp. Br. and Cross-Appeal Br. at
72-T4 (citing Arkansas Game & Fish 111,
736 F.3d at 1370). The Government re-
sponds that the trial court did not err
because crop losses occurring prior to a
taking date result from a trespass, not a
taking. Appellant’s Reply Br. and Cross-
Appeal Resp. Br. at 42-46 (citing Barnes,
538 F.2d at 874).

[31-36] The Fifth Amendment protects
private property “without any distinction
between different types.” Horne v. Dep’t of
Agric., 576 U.S. 350, 358-59, 135 S.Ct.
2419, 192 L.Ed.2d 388 (2015) (citation
omitted). “The Government has a categori-
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cal duty to pay just compensation when it
takes your car, just as when it takes your
home.” Id. (citation omitted). Just compen-
sation requires putting the property owner
“in as good a position pecuniarily as if his
property had not been taken.” Olson .
United States, 292 U.S. 246, 255, 54 S.Ct.
704, 78 L.Ed. 1236 (1934). As a result,
courts must determine whether the Gov-
ernment appropriated a property interest
and ensure the owner is compensated for
that interest in awarding damages. Dam-
ages are not limited to the “time of the
alleged taking” and include “past, present,
and prospective” damages. Ridge Line,
346 F.3d at 1359. We measure “the fair
market value of [the] property at the time
of the taking.” Yuba Nat. Res., Inc. v.
United States, 904 F.2d 1577, 1581 (Fed.
Cir. 1990) (alteration in original) (citation
omitted). The parties do not dispute that
crops and other equipment are property
under the Fifth Amendment. The parties
dispute only whether crops and other
equipment damages are consequential
damages.

[37-39] Damages collateral to those
caused by the government’s physical ap-
propriation of a property right are conse-
quential damages not within the scope of
the Fifth Amendment. See Mitchell .
United States, 267 U.S. 341, 345, 45 S.Ct.
293, 69 L.Ed. 644 (1925) (“If the business
was destroyed, the destruction was an

10. Even though state law generally deter-
mines the scope of the property interest, Ce-
dar Point, 141 S. Ct. at 2075-76; cf. Tyler v.
Hennepin Cnty., 598 U.S. 631, 143 S. Ct.
1369, 1375, 215 L.Ed.2d 564 (2023) (explain-
ing that other sources of law may govern
what “property”’ is protected from takings),
whether the crops are considered a part of
the value of the real estate or separate person-
al property under state law, their value must
be paid to the owners. 2 Nichols on Eminent
Domain § 5.03 (2022) (“It does not matter
whether the annexations were affixed by oper-

unintended incident of the taking of
land.”). The line between direct and conse-
quential damages is drawn where the
“owner’s relation ... to the physical thing”
ends and “other collateral interests which
may be incident to his ownership” begin.
United States v. Gen. Motors Corp., 323
U.S. 373, 378, 65 S.Ct. 357, 89 L.Ed. 311
(1945) (emphasis added). This includes, for
example, lost profits, loss of goodwill, and
the cost of moving into a new facility. Id.
The government is responsible only for
losses to the owner’s bundle of rights as
distinguished from losses to other inter-
ests, including value generated from the
owner’s use of property.

[40,41] Plaintiffs’ crops and other per-
sonal property destroyed by flooding are
compensable under the Fifth Amendment.
The Court of Federal Claims determined
damages “above and beyond the value of
the flowage easement” were an “indirect
result of the taking of the flowage ease-
ment.” Phase II, 151 Fed. Cl. at 607. The
Government-induced flooding, however, di-
rectly took both a permanent flowage ease-
ment on Plaintiffs’ land and destroyed
Plaintiffs’ crops.!® In other words, the loss
of the Plaintiffs’ crops was not merely an
injury collateral to the loss of their land;
though the same government action caused
both, it was a separate and independent
loss of compensable property in its own
right. Moreover, the value of crops physi-

ation of nature, as in the case of trees, her-
bage, water, mines, or minerals, or by artifi-
cial means, such as buildings, fences, or other
structures. In both cases, if they are acquired
by eminent domain, compensation must be
paid to the owner.”); see Horne, 576 U.S. at
355, 370, 135 S.Ct. 2419 (holding farmers
must be given “‘fair market value” of raisins
government regulation required the farmers
to set aside for ‘reserve raisins’); United
States v. 131.68 Acres of Land, Move or Less,
Situated in St. James Parish, 695 F.2d 872,
875-76 (5th Cir. 1983) (collecting cases
awarding crop damages).
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cally appropriated is distinguishable from
revenues Plaintiffs expected from unplant-
ed seeds that were not destroyed by the
flooding. See Oral Arg. at 32:57-33:10.
Plaintiffs do not claim compensation conse-
quential to the taking of an easement—
rather, they seek compensation for the
government’s appropriation of two distinct
property interests.

The cases the Government cites are in-
apposite. Barnes does not control and con-
flicts with the Court of Federal Claims’
findings. Barnes excluded from compensa-
tion crop damages that occurred after the
first government-induced flood and before
the stabilization date four years later, rea-
soning “crop damages sustained prior to
the date of taking ... are the product of
tortious invasions” and not a taking. 538
F.2d at 873-74. Barnes’ conclusion that
damages occurring during stabilization are
not subject to taking liability is premised
on the legal rule that “[gJovernment-in-
duced flooding not proved to be inevitably
recurring occupies the category of mere
consequential injury, or tort.” Id. at 870,
874 (citing Sanguinetti v. United States,
264 U.S. 146, 44 S.Ct. 264, 68 L.Ed. 608
(1924)). Arkansas Game & Fish II repudi-
ated that rule in reversing our holding that
a taking occurs only when flooding is “a
permanent or inevitably recurring condi-

11. The Government argues Barnes is still
good law because Arkansas Game & Fish I
never mentioned Barnes nor answered
whether damages occurring during stabiliza-
tion are compensable. See Appellant’s Reply
Br. and Cross-Appeal Resp. Br. at 43. While
the Government is correct Arkansas Game &
Fish II did not expressly cite Barnes, it nev-
ertheless fatally undermined Barnes’' ratio-
nale. 568 U.S. at 38, 133 S.Ct. 511 (stating
limited holding was that temporary flooding
is not exempt from takings). Precedent is not
ironclad until the Supreme Court explicitly
says otherwise—"It is established that a later
panel can recognize that the court’s earlier
decision has been implicitly overruled as in-
consistent with intervening Supreme Court
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tion, rather than an inherently temporary
situation.”" See Arkansas Game & Fish
Comm™ v. United States, 637 F.3d 1366,
1378 (Fed. Cir. 2011) (Arkansas Game &
Fish I) (citing Barnes, 538 F.2d at 868-69,
872), rev’d and remanded, 568 U.S. 23, 133
S.Ct. 511, 184 L.Ed.2d 417. On remand in
Arkansas Game & Fish 111, we awarded
damages for trees destroyed by tempo-
rary, intermittent government-induced
floodings that occurred over a seven-year
period. 736 F.3d at 1370. There is no mate-
rial distinction between the destroyed
crops here and the damaged timber we
held compensable in Arkansas Game &
Fish I11. Id. at 1367-69. Indeed, the Court
of Federal Claims determined the taking
began “in 2007[ ] when flooding attribut-
able to” the Corps’ actions began. Phase
11, 151 Fed. CL at 597-98. Nor is there any
meaningful distinction between the crops
destroyed by flooding and the levee de-
stroyed by the same flooding that the trial
court awarded damages for.!2

[42] Similarly, the Government’s argu-
ment that awarding crop damages sepa-
rate from the permanent easement would
constitute non-compensable lost profits
misapprehends the distinction between the
crops and the land they grow on. See
Phase 11, 151 Fed. Cl. at 607; Appellant’s
Reply Br. and Cross-Appeal Resp. Br. at

authority.” Troy v. Samson Mfg. Corp., 758
F.3d 1322, 1326 (Fed. Cir. 2014) (emphasis
added).

12. It is unclear whether any Plaintiff contin-
ues to pursue losses to personal property oth-
er than crops. See Resp. Br. and Cross-Appeal
Br. at 72 (mentioning “damages to physical
structures”” in passing); Cross-Appeal Reply
Br. at 21 (discussing damage to “farm struc-
tures’’); Phase I, 136 Fed. Cl. at 747-49 (stat-
ing Plaintiff Ideker Farms’ grain bins and
irrigation equipment were destroyed or dam-
aged). To the extent any Plaintiff seeks such
damages, the trial court should apply the
guidance discussed here.
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45. Just because lost profits from operat-
ing a business are not compensable does
not mean that the underlying property of a
business is not compensable if destroyed
or otherwise taken. The former, but not
the latter, is merely incidental to the taken
property.

[43,44] Of course, that lost crops are
compensable does not resolve the question
of the quantum of damages. That question
depends upon the nature of the crops
themselves. For mature crops, like other
forms of property, just compensation is
simply the market value of the crops.
Measuring immature crops requires more
work because it “not customary to buy or
sell growing crops.” United States v. 576,-
734 Acres of Land, More or Less, in Mont-
gomery Cnty., 143 F.2d 408, 409 (3d Cir.
1944). The lack of a customary market for
immature crops does not mean the Gov-
ernment is absolved of its constitutional
obligation to provide “just” compensation.'
See generally United States v. Commodi-
ties Trading Corp., 339 U.S. 121, 123, 70
S.Ct. 547, 94 L.Ed. 707 (1950) (“But when
market value has been too difficult to find,
or when its application would result in
manifest injustice to owner or public,
courts have fashioned and applied other
standards.”). Takings liability is not so eas-
ily avoided based on such formalities. Ce-
dar Point, 141 S. Ct. at 2076 (stating state-
law formalities do not preclude liability).
On remand, the trial court should calculate
the value of immature crops based on the
“probable yield at harvest had the crop not
been destroyed” multiplied by its “market
value at maturity minus costs of further
cultivation, harvesting, and marketing”
that the farmer did not incur. St. James
Parish, 695 F.2d at 875-76 (collecting

13. The trial court suggested mature crops are
compensable while immature crops are not.
Phase II, 151 Fed. Cl at 608 n.30 (citing
Barnes, 538 F.2d at 874). But, as explained,

cases); Daily v. United States, 116 Ct. Cl.
723, 731, 90 F.Supp. 699 (1950); Montgom-
ery Cnty., 143 F.2d at 409.

It was erroneous to exclude crop dam-
ages occurring between 2007 and 2014
from the damages calculation. We there-
fore vacate the Court of Federal Claims’
determination that Plaintiffs’ claims for
lost crop damages were not compensable
and remand for further fact finding consis-
tent with this opinion.

B. 2011 Flooding

Plaintiffs next argue the Court of Feder-
al Claims erred in finding the Government
did not cause flood damages in 2011. In
many respects, the flooding in 2011 was
unique compared to the flooding in other
years. Most notably, the volume of runoff
in the River basin in 2011 was the most in
over a century. The trial court found that
the Corps’ “System releases in 2011 were
not part of the single purpose” of protect-
ing endangered species and that Plaintiffs
therefore could not establish the 2011
flooding was caused by the 2004 Master
Manual’s release requirements. Phase I,
136 Fed. Cl at 678, 691, 692-93. Because
the trial court clearly erred in both find-
ings, we vacate and remand for further
factfinding.

[45] Regarding the court’s “single pur-
pose” analysis, the trial court found the
2011 releases had “nothing to do with ESA
compliance.” Id. at 691. This finding is
premised on the narrow view that the deci-
sions to release water in 2011 were not
based on benefiting endangered species.
Id. at 691-92. Even if that were true, this
does not consider the effects of the 2004
Changes in the first place, which could

Barnes excluded immature crops because they
were destroyed prior to the date of taking, a
fact not present here. See 538 F.2d at 874.
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have impacted the severity of the flood
damage in 2011. The trial court also failed
to consider, despite the record rainfall,
whether the Corps’ actions increased the
severity or duration of the 2011 flooding
compared to what was attributable to rec-
ord rainfall.'* Given the voluminous record
and the parties’ agreement that remand is
appropriate based on our affirmance of the
other legal issues in this case, we need not
address the remaining arguments. See
Oral Arg. at 37:45-38:59, 43:44-44:14. We
vacate and remand.

CONCLUSION

We have considered the parties’ re-
maining arguments and find them unper-
suasive. For the reasons given above, we
affirm the Court of Federal Claims’ judg-
ment with respect to Plaintiffs’ takings
claims. We vacate the trial court’s denial
of crop damages and its finding that the
Government did not causally contribute to
the 2011 flooding and remand for further
consideration consistent with this opinion.

AFFIRMED IN PART, VACATED IN
PART, AND REMANDED
Costs

Costs awarded to Plaintiffs-Cross-Appel-
lants.

O ¢ KEY NUMBER SYSTEM
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14. The parties dispute whether Plaintiffs pre-
sented, and thus preserved, an argument con-
cerning the apportionment of damages al-
leged to be attributable to the 2004 Changes
as opposed to the excessive runoff in 2011.
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MEDYTOX, INC., Appellant
V.

GALDERMA S.A., Galderma Laborato-
ries Inc., Galderma Laboratories, L.P.,
Galderma Research and Development,
S.N.C., SHDS, Inc., Galderma Hold-
ings S.A., Appellees

Katherine K. Vidal, under Secretary of
Commerce for Intellectual Property
And Director of the United States Pat-
ent and Trademark Office, Intervenor

2022-1165

United States Court of Appeals,
Federal Circuit.

Decided: June 27, 2023

Background: Patentee appealed final
written decision of Patent Trial and Appeal
Board (PTAB), 2021 WL 3039217, in post-
grant review proceeding denying paten-
tee’s motion to amend patent to substitute
new claims for canceled original claims in
patent on use of animal-protein-free botuli-
num toxin composition.

Holdings: The Court of Appeals, Reyna,
Circuit Judge, held that:

(1) term requiring that patient response to
treatment with patented composition,
at 16 weeks after first treatment, be
“50% or greater” was properly con-
strued by PTAB to claim a range of
response rates from 50% to 100%, rath-
er than to establish a 50% threshold for
patient response as proposed by paten-
tee;

(2) PTAB’s determination that patentee’s
proposed substitute claims did not
meet enablement requirement was

On remand, the Court of Federal Claims
should consider, on a plaintiff-by-plaintiff ba-
sis, whether such an argument was raised and
preserved.
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UNITED STATES,
Defendant-Appellant

2021-1849, 2021-1875

Appeals from the United States Court of Federal
Claims in No. 1:14-cv-00183-A0OB, Judge Armando O.
Bonilla.

ON PETITION FOR REHEARING EN BANC

Before MOORE, Chief Judge, LOURIE, DYK, PROST, REYNA,
TARANTO, CHEN, STOLL, CUNNINGHAM, and STARK, Circuit
Judges.1

PER CURIAM.
ORDER

The United States filed a petition for rehearing en
banc. A response to the petition was invited by the court
and filed by Ken Adkins, Robert Adkins, Jr., Robert Ad-
kins, Sr., Estate of Betty Adkins, Estate of Robert Adkins,
Sr., Ideker Farms, Inc. and Gerald Schneider.

The petition was first referred as a petition to the panel
that heard the appeal, and thereafter the petition was re-
ferred to the circuit judges who are in regular active ser-
vice.

1 Circuit Judge Newman and Circuit Judge Hughes
did not participate.
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Upon consideration thereof,

IT IS ORDERED THAT:

The petition for panel rehearing 1s denied.
The petition for rehearing en banc is denied.

The mandate of the court will issue December 6, 2023.

FOR THE COURT

November 29, 2023
Date Jarrett B. Perlow

Clerk of Court
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