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TO THE HONORABLE ELENA KAGAN, ASSOCIATE JUSTICE OF THE
SUPREME COURT OF THE UNITED STATES, AND CIRCUIT JUSTICE FOR
THE UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT:

Pursuant to this Court’s Rule 13.5, Applicant Michael Carey respectfully
requests a 30-day extension of time, to and including Monday, October 16, 2023, in
which to file a petition for a writ of certiorari to the U.S. Court of Appeals for the
Ninth Circuit. Applicant previously filed an application seeking a 30-day extension,
which Justice Kagan granted, extending the time to file a petition to and including
Friday, September 15, 2023. Carey v. United States, No. 23A62 (July 25, 2023).

1. An extension of time is necessary to permit counsel to prepare a petition
that is comprehensive, concise, and helpful to the Court, given the press of other
pending matters, including Truck Insurance Exchange v. Kaiser Gypsum Company,
No. 22-1079 (U.S.); Wharton v. Vaughn, No. 22-2839 (3d Cir.); G.G. v. Salesforce.com,
Inc., No. 22-2621 (7th Cir.); U.S. ex rel. Heath v. Wisconsin Bell, Inc., No. 22-1515 (7th
Cir.); Bugielski v. AT&T Services, Inc., No. 21-56196 (9th Cir.); In re Meta Platforms,
Inc., No. 23-0454 (Tex.); Tennessee ex rel. Harman v. Trinity Industries, Inc., M2022-
00167-SC-R11-CV (Tenn.); Wiley Bros. Management Corp. v. Tatton, No. 05-23-
00678-CV (Tex. App.—Dallas); In re Mesquite Energy, Inc., No. 19-34508 (Bankr. S.D.
Tex.); Jane Doe (T.S.) v. Salesforce, Inc., No. 4:23-cv-1729 (S.D. Tex.); S.M.A. v.
Salesforce, Inc., No. 3:23-cv-915 (N.D. Tex.); Texas v. Meta Platforms, Inc., No. 22-
0121 (71st Dist. Ct., Harrison Cty., Tex.); and Virginia ex rel. Harman v. Trinity

Industries, Inc., No. CL13-698 (Va. Cir. Ct.).



2. Applicant isn’t aware of any party that would be prejudiced by a 30-day
extension.

Accordingly, Applicant respectfully requests that an order be entered
extending the time to file a petition for a writ of certiorari by 30 days, to and including
Monday, October 16, 2023.

Respectfully submitted.

/s/ Allyson N. Ho

ALLYSON N. Ho

Counsel of Record
BRrRAD G. HUBBARD
STEPHEN J. HAMMER
GIBSON, DUNN & CRUTCHER LLP
2001 Ross Avenue, Suite 2100
Dallas, Texas 75201
(214) 698-3100
aho@gibsondunn.com

ROBERT A. BATISTA

JOSHUA R. ZUCKERMAN

GIBSON, DUNN & CRUTCHER LLP
1050 Connecticut Avenue, N.W.
Washington, DC 20036

(202) 955-8500
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UNITED STATES COURT OF APPEALS MAR 9 2023
MOLLY C. DWYER, CLERK

FOR THE NINTH CIRCUIT U.S. COURT OF APPEALS

UNITED STATES OF AMERICA, No. 18-50393
Plaintiff-Appellee, D.C. No.
3:11-cr-00671-WQH-1
V.

MICHAEL CAREY, AKA Garrocha, MEMORANDUM"

Defendant-Appellant.

Appeal from the United States District Court
for the Southern District of California
William Q. Hayes, District Judge, Presiding

Argued and Submitted February 15, 2023
Pasadena, California

Before: WALLACE, HURWITZ, and BADE, Circuit Judges.

After Michael Carey was indicted for conspiracy to distribute cocaine, he
moved to suppress evidence obtained by federal agents, claiming that the evidence
was the fruit of a wiretap targeting a different drug-trafficking conspiracy (the
“Escamilla conspiracy”). The district court denied the motion to suppress, and Carey

pleaded guilty, reserving the right to challenge the district court’s order on appeal.

*

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.
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We vacated the suppression order and remanded for further proceedings because
“[t]he record does not indicate what evidence was obtained before the agents knew
or should have known they were listening to calls outside of the Escamilla
conspiracy.” United States v. Carey, 836 F.3d 1092, 1098 (9th Cir. 2016). On
remand, the district court held an evidentiary hearing and found that the critical
wiretap evidence was obtained before agents knew or should have known that they
were listening to calls outside the targeted conspiracy, and the district court denied
the motion to suppress. We have jurisdiction under 28 U.S.C. § 1291 over Carey’s
appeal from that ruling and affirm.

1. As apreliminary matter, we reject the government’s argument that the plea
agreement waived some of the issues Carey now raises on appeal. The agreement
reserved Carey’s right to “appeal the district court’s ruling . . . denying his motion
to suppress the wiretap.” Each issue raised in this appeal attacks the denial of the
suppression motion.

2. Regardless of the standard of review employed, the district court did not
err in finding that there were “no interceptions on the T-14 line after any agent knew
or should have known that the phone calls on the T-14 line could involve callers
outside the scope of the Escamilla conspiracy.” Finding the testimony of the federal
investigators “entirely consistent and credible,” the court credited their statements

that the relevant intercepted calls involved the same activity expected from members
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of the Escamilla conspiracy. The court also found credible the investigators’
testimony that a five-day gap between initiation of the T-14 wiretap and the first
intercepted conversation was not unusual and that not all Escamilla conspirators
discarded their phones every twenty days. And although the first call intercepted
under the wiretap order was in English—which Ignacio Escamilla had not previously
used when talking to a government informant—the investigators declared that all
other calls intercepted thereafter were in Spanish. Because the intercepted calls
discussed a similar drug-trafficking operation, the investigators reasonably believed
they “had found a previously undiscovered aspect of our subjects’ drug trafficking
activities,” not an unrelated conspiracy.

Carey asserts that the federal investigators should have used border-crossing
information to identify him and his co-conspirators, then discovered an ongoing
Immigration and Customs Enforcement investigation into them, and then
determined that the calls related to a distinct conspiracy. The seizure of the evidence
occurred only one week after the first intercepted call, and the record does not show
that the information Carey cites was readily accessible to the investigators or that
protocol reasonably required them to query multiple databases during that brief
period.

3. We also reject Carey’s argument that he had a reasonable expectation of

privacy in using T-14 during the relevant period. Under the “plain hearing” doctrine,
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the “government may use evidence obtained from a valid wiretap prior to the
officers’ discovery of a factual mistake that causes or should cause them to realize
that they are listening to phone calls erroneously included within the terms of the
wiretap order.” Carey, 836 F.3d at 1098 (cleaned up).

4. Carey argues for the first time on appeal that investigators’ declarations
and testimony were perjurious. But there “can virtually never be clear error,” let
alone plain error, if a district court credits the testimony of a witness who ‘“has told
a coherent and facially plausible story that is not contradicted by extrinsic evidence.”
Earp v. Davis, 881 F.3d 1135, 114546 (9th Cir. 2018) (cleaned up). Carey also
asserts that the government improperly withheld “signal intelligence,” but has not
shown that any such information either exists or “would have changed the result of
the proceeding.” United States v. Zuno-Arce, 44 F.3d 1420, 1425 (9th Cir. 1995)
(cleaned up).

5. Citing a statement in United States v. Rodriguez that a “different district
court judge must decide any motion to suppress wiretap evidence, creating a second
level of review in the district court,” 851 F.3d 931, 937 (9th Cir. 2017), Carey argues
for the first time on appeal that the judge who authorized the T-14 wiretap should
not have considered the motion to suppress. But Carey’s motion to suppress did not
require the issuing judge to engage in a second level of review of his own wiretap

authorization because Carey did not attack the validity of the wiretap in the district
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court following remand. Rather, the sole issue concerned information obtained after
the issuance of the order.

6. Carey also challenges the district court’s rejection of his request to replace
retained counsel with appointed counsel. Reviewing for abuse of discretion, see
United States v. Rivera-Corona, 618 F.3d 976, 978 (9th Cir. 2010), we find none.
The district court rejected Carey’s informal pro per motion for substitution of
counsel as improperly formatted but did not preclude the refiling of a properly
formatted motion. Carey never refiled, and the district court did not abuse its
discretion in failing to sua sponte grant the request, particularly given the need to
control its docket in light of an imminent deadline for briefing on the motion to
suppress. See United States v. Gonzalez-Lopez, 548 U.S. 140, 152 (2006) (stating
that a district court has “wide latitude in balancing the right to counsel of choice
against the needs of fairness and against the demands of its calendar” (cleaned up)).

7. Carey argues that the district court abused its discretion in denying
discovery of various recorded calls, investigative material, and grand jury
transcripts. Carey, however, has failed to show how the discovery was “material to
preparing the defense.” Fed. R. Crim. P. 16(a)(1)(E). The additional material would
not have been relevant to the investigators’ belief that they were intercepting
Escamilla conspiracy calls before the seizure.

8. For the first time on appeal, Carey argues that the affidavit submitted in
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support of the wiretap application contained intentionally false or misleading
statements and that intercepts were extraterritorial. Even assuming these arguments
are not waived under Federal Rule of Criminal Procedure 12(c)(3) and are “thus
reviewed for plain error,” United States v. Mongol Nation, 56 F.4th 1244, 1252 (9th
Cir. 2023), the arguments fail. Carey made no “substantial preliminary showing” of
a “false statement” or that investigators acted “knowingly and intentionally, or with
reckless disregard for the truth.” Franks v. Delaware, 438 U.S. 154, 155-56 (1978).
Nor has he demonstrated interception of relevant calls outside of the territorial
jurisdiction of the district court, 18 U.S.C. § 2518(3), which includes both “where
the tapped phone is located and where law enforcement officers first overhear the
call,” United States v. Luong, 471 F.3d 1107, 1109 (9th Cir. 2006).!

AFFIRMED.

! The government’s motion to strike, Dkt. 82, is denied. Carey’s motion to

compel delivery of mail, Dkt. 61, is denied.

6
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UNITED STATES COURT OF APPEALS F I L E D

FOR THE NINTH CIRCUIT MAY 18 2023

UNITED STATES OF AMERICA,

Plaintiff-Appellee,

V.
MICHAEL CAREY, AKA Garrocha,

Defendant-Appellant.

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

No. 18-50393

D.C. No.
3:11-cr-00671-WQH-1
Southern District of California,
San Diego

ORDER

Before: WALLACE, HURWITZ, and BADE, Circuit Judges.

Judge Bade voted to deny the petition for rehearing en banc. Judges Wallace

and Hurwitz recommended denying it.

The full court has been advised of the petition for rehearing en banc and no

judge has requested a vote on whether to rehear the matter en banc. Fed. R. App. P.

35.

The petition for rehearing en banc, Dkt. 113, is DENIED.
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UNITED STATES of America,
Plaintiff-Appellee,

V.

Michael CAREY, AKA Garrocha,
Defendant-Appellant.

No. 14-50222

United States Court of Appeals,
Ninth Circuit.

Argued and Submitted May 6, 2016,
Pasadena, California

Filed September 7, 2016

Background: Defendant who was charged
with federal narcotics crimes moved to
suppress wiretap evidence obtained re-
garding his own narcotics conspiracy as
result of wiretap order relating to com-
pletely different conspiracy. The United
States District Court for the Southern Dis-
trict of California, William Q. Hayes, J.,
2012 WL 1900059, denied suppression mo-
tion, and defendant was convicted pursu-
ant to guilty plea that preserved his right
to appeal suppression ruling. Defendant
appealed.

Holdings: The Court of Appeals, Gould,
Circuit Judge, held that:

(1) as matter of apparent first impression,
officers may use evidence in “plain
hearing,” when they overhear speakers
unrelated to target conspiracy while
listening to valid wiretap, but must
discontinue monitoring the wiretap
once they know, or reasonably should
know, that the phone calls only involve
speakers outside the target conspiracy,
and

(2) lack of evidence as to when federal
agents knew, or should have known,
that individuals they were listening to
pursuant to valid wiretap were uncon-
nected to conspiracy that was the tar-
get of wiretap application necessitated
remand.

Vacated and remanded.

836 FEDERAL REPORTER, 3d SERIES

Kozinski, Circuit Judge, filed dissenting
opinion.

1. Telecommunications €=1473

Police officers may use evidence in
“plain hearing,” when they overhear
speakers unrelated to target conspiracy
while listening to wvalid wiretap, without
need to have complied with Wiretap Act
requirements of probable cause and neces-
sity as to those specific speakers; however,
the officers must discontinue monitoring
the wiretap once they know, or reasonably
should know, that the phone calls involve
only speakers outside the target conspira-
cy. 18 U.S.C.A. § 2518(1)(b, c).

2. Criminal Law ¢=1036.1(4)

While defendant, in moving to sup-
press wiretap evidence, primarily focused
on government’s failure to meet necessity
requirement of the Wiretap Act, defen-
dant, by arguing in substance that govern-
ment could not rely on validity of one
wiretap order to justify its independent
and unrelated use of wiretap surveillance
against party unconnected with suspects
named in wiretap application, sufficiently
preserved this objection for appellate re-
view. 18 U.S.C.A. § 2518(1)(c).

3. Telecommunications €=1466, 1468
Wiretap order issued pursuant to the
Wiretap Act cannot authorize surveillance
of unknown conspiracy, because the Act
requires agents to demonstrate probable

cause and necessity to procure such an
order. 18 U.S.C.A. § 2518(1)(b, ¢).

4. Criminal Law €=392.21
Telecommunications ¢=1473
Government may use evidence ob-
tained from valid wiretap prior to officers’
discovery of factual mistake that causes or
should cause them to realize that they are
listening to phone calls erroneously includ-
ed within terms of wiretap order; however,
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once officers know or should know they
are listening to conversations outside the
scope of wiretap order, they must discon-
tinue monitoring the wiretap until they
secure a new wiretap order, if possible. 18
U.S.C.A. § 2518(1)(D, o).

5. Criminal Law €=1181.5(6)

Lack of evidence as to when federal
agents knew, or should have known, that
individuals they were listening to pursuant
to valid wiretap were unconnected to con-
spiracy that was the target of wiretap
application, because both the government
and defendant argued for broader rules of
admissibility or suppression that did not
depend on agents’ knowledge, necessitated
remand once the Court of Appeals adopted
“plain hearing” rule that was dependent on
such knowledge to allow presentation of
additional evidence on agents’ knowledge,
and on whether evidence obtained against
defendant pursuant to wiretap should be
suppressed under this newly-announced
“plain hearing” rule.

Appeal from the United States District
Court for the Southern District of Califor-
nia, William Q. Hayes, District Judge, Pre-
siding, D.C. No. 3:11-cr-00671-WQH-1

Knut Sveinbjorn Johnson (argued) and
Emerson Wheat, San Diego, California, for
Defendant-Appellant.

Peter Ko (argued), Assistant United
States Attorney, Chief, Appellate Section,
Criminal Division; Laura E. Duffy, United
States Attorney; United States Attorney’s
Office, San Diego, California; for Plaintiff-
Appellee.

Before: ALEX KOZINSKI, WILLIAM
A. FLETCHER, and RONALD M.
GOULD, Circuit Judges.

OPINION
GOULD, Circuit Judge:

Dissent by Judge Kozinski Acting pur-
suant to the Wiretap Act, 18 U.S.C.
§§ 2510-22, federal agents secured a wire-
tap order for a San Diego phone number
based on evidence that Ignacio Escamilla
Estrada (Escamilla) was using the number
in a drug smuggling and distribution con-
spiracy. Agents monitoring the wiretap
overheard drug-related phone conversa-
tions. At some point during a seven-day
period, the agents realized that Escamilla
was not using the phone. Agents continued
listening, however, believing at least ini-
tially that the people speaking on the
phone might have been part of the Escam-
illa conspiracy. The seven days of wiretap
monitoring culminated in a traffic stop,
and agents then confirmed that the per-
sons on the phone had no connection to
Escamilla.

Appellant Michael Carey was eventually
identified as a speaker in some of the
phone calls, and he was then charged with
conspiracy to distribute cocaine. Carey
moved to suppress the evidence obtained
from the wiretaps, arguing that the gov-
ernment violated the Wiretap Act by never
applying for a wiretap as to him or his
coconspirators. The district court denied
the motion, ruling that the government
could rely on the Escamilla order to listen
to Carey’s conversations.

[1] The Fourth Amendment provides
an exception to the warrant or probable
cause requirement when police see contra-
band in “plain view.” We adopt a similar
principle today and hold that the police
may use evidence obtained in “plain hear-
ing” when they overhear speakers unrelat-
ed to the target conspiracy while listening
to a valid wiretap, without having complied
with the Wiretap Act requirements of
probable cause and necessity as to those
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specific speakers. However, the agents
must discontinue monitoring the wiretap
once they know or reasonably should know
that the phone calls only involved speakers
outside the target conspiracy. Cf. Mary-
land v. Garrison, 480 U.S. 79, 87, 107 S.Ct.
1013, 94 L.Ed.2d 72 (1987).

The district court did not apply these
principles, and the record in this case does
not show exactly when agents knew or
should have known that the phone conver-
sations did not involve Escamilla and his
coconspirators. We vacate the district
court’s denial of Carey’s motion to sup-
press and remand to the district court on
an open record to determine what evidence
was lawfully obtained in “plain hearing.”

I

On March 5, 2010, the district court
granted FBI Special Agent Christopher
Melzer’s application for a wiretap order for
several phone numbers thought to be asso-
ciated with a drug conspiracy led by Igna-
cio Escamilla Estrada (Escamilla). The
phone number designated “T-14” was be-
lieved to belong to Escamilla. The wiretap
of T-14 went live on March 5, although no
calls were intercepted until March 10.

Starting on the 10th, the agents over-
heard “drug-related” calls, but at some
point the agents realized that the person
using T-14 was not Escamilla. The agents
did not know who the people speaking on
T-14 were, although Melzer initially
“thought the callers and calls might still be
affiliated with [the] known targets or part
of the criminal activity [he] was investigat-
ing.” Melzer consulted with federal prose-
cutors, and agents continued to monitor
the calls.

1. Phone calls intercepted by the wiretap re-
ferred to “Garrocha,” apparently Carey’s
nickname, but the record does not show when
agents made that connection. The record also
does not reveal how Carey’s associate, Jose

836 FEDERAL REPORTER, 3d SERIES

On the morning of March 17, 2010,
agents intercepted a call indicating that
someone would be traveling with “in-
voices” (believed to be code for drug mon-
ey). The agents coordinated with local po-
lice officers to execute a traffic stop on a
car involved in the phone calls. Officers
identified the driver as Adrian Madrid and
searched the vehicle, finding cash and a
cellphone tied to the T-14 number. Officers
then obtained a search warrant for a relat-
ed residence and found cocaine. Now
knowing Madrid’s identity, Melzer learned
that there was an ongoing DEA/ICE in-
vestigation into Madrid and his associates.
Melzer met with ICE and DEA agents,
and they concluded that there was no “ov-
erlap” between the Madrid and Escamilla
conspiracies.

Agents later identified Carey as a mem-
ber of Madrid’s conspiracy.! Carey was
indicted in February 2011 for conspiracy
to distribute cocaine in violation of 21
U.S.C. §§ 841(a)(1) and 846. He filed a
motion to suppress “any and all evidence
derived from the use of wiretaps,” arguing
that the government failed to comply with
the Wiretap Act, 18 U.S.C. §§ 2510-22,
with respect to Carey and his coconspira-
tors. In Carey’s view, the government in-
stead had unlawfully “relie[d] on the validi-
ty of the Escamilla order to justify the
independent and unrelated use of wiretap
surveillance against Mr. Carey.” Carey
also requested a Franks? hearing to “fill
in the holes” of a declaration by Special
Agent Melzer that had been submitted to
the district court to explain the agents’ and
officers’ actions in connection with the
wiretap.

Antonio Hernandez-Gutierrez, ended up with
Escamilla’s phone number.

2. See Franks v. Delaware, 438 U.S. 154, 98
S.Ct. 2674, 57 L.Ed.2d 667 (1978).
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The district court denied the motion to
suppress, reasoning that the government
had complied with the statute to obtain the
wiretap order against Escamilla and hold-
ing that “[t]here was no requirement for a
separate showing of necessity once the
agents concluded that T-14 was not pri-
marily used by Escamilla. The agents rea-
sonably believed that the callers and calls
might be affiliated with Escamilla or other
offenses.” Carey pled guilty in an agree-
ment that preserved his right to appeal the
denial of his motion to suppress. Carey’s
appeal was timely and we have jurisdiction
under 28 U.S.C. § 1291.

II

In 1967, the Supreme Court issued two
opinions discussing the constitutionality of
certain phone surveillance techniques. In
Berger v. New York, 388 U.S. 41, 87 S.Ct.
1873, 18 L.Ed.2d 1040 (1967), the Court
invalidated a New York wiretap statute as
“too broad in its sweep resulting in a
trespassory intrusion into a constitutional-
ly protected area.” Id. at 44, 87 S.Ct. 1873.
Then in Katz v. United States, 389 U.S.
347, 88 S.Ct. 507, 19 L.Ed.2d 576 (1967),
the Court held that federal agents violated
the Fourth Amendment by eavesdropping
on and recording a telephone call without a
warrant. Id. at 348, 357-59, 83 S.Ct. 507.

Congress took note of these foundational
decisions when passing the Omnibus
Crime Control and Safe Streets Act of
1968. See United States v. U.S. Dist. Ct.
for the E. Dist. of Mich., 407 U.S. 297, 302,
92 S.Ct. 2125, 32 L.Ed.2d 752 (1972). Title
IIT, which is known colloquially as the
Wiretap Act, prescribes certain procedures
that the government must follow to secure
judicial authorization for a wiretap. See
United States v. Giordano, 416 U.S. 505,
507, 94 S.Ct. 1820, 40 L.Ed.2d 341 (1974)
(citing 18 U.S.C. §§ 2510-20). The govern-
ment must demonstrate probable cause
that a particular offense has been or will
be committed, see 18 U.S.C. § 2518(1)(b);

United States v. Kahn, 415 U.S. 143, 155,
94 S.Ct. 977, 39 L.Ed.2d 225 (1974), and
the government must demonstrate “neces-
sity” for the wiretap by showing that tradi-
tional investigative procedures did not suc-
ceed or would be too dangerous or unlikely
to succeed if tried, see 18 TU.S.C.
§ 2518(1)(e); United States v. Blackmon,
273 F.3d 1204, 1207 (9th Cir. 2001). The
statute also requires the government to
adopt minimization techniques to “reduce
to a practical minimum the interception of
conversations unrelated to the criminal ac-
tivity under investigation.” United States
v. McGuire, 307 F.3d 1192, 1199 (9th Cir.
2002); see 18 U.S.C. § 2518(5).

If the government uses a wiretap in
violation of the statute, evidence obtained
from the wiretap is inadmissible against
the conversation’s participants in a crimi-
nal proceeding. Giordano, 416 U.S. at 507—
08, 94 S.Ct. 1820; see 18 U.S.C. § 2515.
Carey argues that suppression is warrant-
ed here because the government did not
comply with these statutory requirements
as to him or his coconspirators—the gov-
ernment’s wiretap application instead dem-
onstrated probable cause and necessity
only as to Escamilla’s conspiracy.

[2] As a preliminary matter, the gov-
ernment argues that the only Wiretap Act
argument Carey has preserved is his ne-
cessity argument: whether the agents vio-
lated 18 U.S.C. § 2518(1)(c) by listening to
Carey’s phone calls without first trying
“other investigative procedures” or ex-
plaining “why they reasonably appear to
be unlikely to succeed if tried or to be too
dangerous.” At oral argument on appeal,
the government further suggested that
Carey’s argument that the government
could not rely on the Escamilla wiretap to
listen to Carey’s calls was an argument
about the proper “execution of the order”
rather than “the necessity showing.”



1096

In this context, however, we see no
meaningful difference between the argu-
ment presented to the district court and
that presented on appeal. While Carey’s
suppression brief primarily discussed ne-
cessity, he argued in substance that the
government could not “rel[y] on the validi-
ty of the Escamilla order to justify the
independent and unrelated use of wiretap
surveillance against Mr. Carey.” The gov-
ernment recognized that this was the
premise of Carey’s argument, responding
with its view that “agents properly contin-
ued to intercept T-14 even after determin-
ing Escamilla was not the primary user.”
And this claim was further fleshed out
before the district court when, in dialogue
with the judge, Carey’s lawyer argued that
“[a]t the point in that time during that 15-
day period they [the agents] realize this is
a separate and distinct conspiracy group of
people, they have to stop” and “make the
required showing, obtain the authorization
for the wiretap for that separate and dis-
tinct group of people.” Even on appeal the
government recognizes in its brief that
“the circumstances under which intercep-
tion occurred” were placed “squarely at
issue” in Carey’s suppression motion,
which charged that “Melzer knew, at the
time of interception, the T-14 calls were
‘unrelated to the Escamilla investigation.””

Carey’s arguments to the district court
adequately conveyed the thrust of his ar-
gument on appeal that the Escamilla
wiretap order did not authorize the gov-
ernment to listen to Carey’s phone calls.
Carey’s claim is preserved.

3. See United States v. Reed, 575 F.3d 900, 911
(9th Cir. 2009) (allowing government to intro-
duce calls of Jackson intercepted on a wiretap
for Reed when agents initially thought the
phone was Reed’s, Jackson was a “‘previously
unknown associate of Reed,” and ‘“‘the record
shows that TT10 was being used in the fur-
therance of Reed’s PCP enterprise”); United
States v. Baker, 589 F.2d 1008, 1011 (9th Cir.
1979) (per curiam) (allowing government to

836 FEDERAL REPORTER, 3d SERIES

III

Turning to the question whether agents
could lawfully use the Escamilla wiretap to
listen to Carey’s conversations, we note
that there is a lack of Ninth Circuit prece-
dent squarely on point. While the Wiretap
Act allows officials to intercept and use
calls “relating to offenses other than those
specified in the order of authorization or
approval,” 18 U.S.C. § 2517(5), we have
found no case in which this statutory pro-
vision was used to authorize officers to
listen to people who were unaffiliated with
the initial wiretap subjects.® Carey cites
several cases for the proposition that the
necessity showing in a wiretap application
must be specifically tailored to the target
subjects,* but none of these cases involves
a situation in which a concededly valid
wiretap order was used to obtain evidence
of an unrelated person’s crime.

Here the government showed necessity
and probable cause for a wiretap of the
target conspiracy. But what happens when
a wiretap that is valid at its inception is
later used to listen to someone who is not
involved in the conspiracy under surveil-
lance? It is that novel question to which we
turn our attention.

The Seventh Circuit has addressed a
similar situation in dicta. Writing for that
court, then-Chief Judge Posner explained,
“It is true that if government agents exe-
cute a valid wiretap order and in the
course of executing it discover that it was
procured by a mistake and at the same
time overhear incriminating conversations,

introduce calls of Baker intercepted on a
wiretap for Judd when Baker was speaking to
Judd). While the government relies on these
cases, it concedes that they “are not perfect
fits.”

4. See, e.g., United States v. Staffeldt, 451 F.3d
578, 579 (9th Cir. 2006); United States v.
Gonzalez, Inc., 412 F.3d 1102, 1115 (9th Cir.
2005); Blackmon, 273 F.3d at 1208-09.
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the record of the conversations is admissi-
ble in evidence. It is just the ‘plain view’
doctrine translated from the visual to the
oral dimension.” United States v. Ramirez,
112 F.3d 849, 851 (7th Cir. 1997) (internal
citations omitted). “But,” the court contin-
ued, “once the mistake is discovered, the
government cannot use the authority of
the warrant, or of the [wiretap] order, to
conduct a search or interception that they
know is unsupported by probable cause or
is otherwise outside the scope of the stat-
ute or the Constitution.” Id. at 852 (citing
Maryland v. Garrison, 480 U.S. 79, 87, 107
S.Ct. 1013, 94 L.Ed.2d 72 (1987)).5 We
conclude that the Seventh Circuit’s obser-
vations are persuasive.

These conclusions are drawn by analogy
to Fourth Amendment case law. In Mary-
land v. Garrison, 480 U.S. 79, 107 S.Ct.
1013, 94 L.Ed.2d 72 (1987), officers se-
cured a warrant for Lawrence McWebb’s
residence at “2036 Park Avenue third floor
apartment.” Id. at 80, 107 S.Ct. 1013.
When the officers entered, they “reason-
ably concluded” that the third floor was
only one apartment unit, but they soon
discovered that the floor was divided into
two apartments—one McWebb’s, the other
Garrison’s. Id. at 81, 107 S.Ct. 1013. Before
the officers realized that, they saw drug
contraband in Garrison’s apartment. Id. at
80, 107 S.Ct. 1013. The Court held that the
search “[p]rior to the officers’ discovery of
the factual mistake” did not violate the
Fourth Amendment so long as the officers’
failure to realize the mistake “was objec-
tively understandable and reasonable.” Id.
at 88, 107 S.Ct. 1013.

But at the same time, the Court empha-
sized that the officers “were required to
discontinue the search of respondent’s
apartment as soon as they discovered that
there were two separate units on the third

5. This discussion in Ramirez was dicta be-
cause the court held that the wiretap was not
being used illegally when agents mistakenly

floor and therefore were put on notice of
the risk that they might be in a unit
erroneously included within the terms of
the warrant.” Id. at 87, 107 S.Ct. 1013. We
have applied this rule from Garrison in
similar situations. See, e.g., Mena v. City of
Simi Valley, 226 F.3d 1031, 1038-39 (9th
Cir. 2000); Liston v. County of Riverside,
120 F.3d 965, 979 (9th Cir. 1997) (“Until
the officers learned that they were in the
wrong house, the officers could have rea-
sonably believed ... that the way they
conducted the search was lawful.... But
once they knew the house belonged to the
Listons, their search was no longer justi-
fied.”).

Despite the Seventh Circuit’s decision in
Ramirez, both the government and Carey
resist the application of this doctrine to the
wiretap context. Carey states that Garri-
son “has limited application to wiretaps”
because of the procedural requirements of
the Wiretap Act. This argument is unavail-
ing because the government did comply
with the statute to get a valid wiretap for
Escamilla on T-14. The question here is
whether the government could use that
valid wiretap to listen to unrelated people’s
phone calls—a concern that mirrors the
question in Garrison whether officers
could rely on a valid warrant for entry into
an unrelated person’s apartment.

The government, on the other hand, ar-
gues that the agents could continue moni-
toring the wiretap even after realizing that
they were not listening to the target con-
spiracy. The government urges that the
wiretap order in this case authorized inter-
ception of drug calls by “others yet un-
known” over T-14. In the government’s
view, Carey is such an unknown person.
Read in context, however, the wiretap or-

listened to phone calls in Minnesota rather
than Wisconsin. Id. at 852-53.
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der does not extend to unknown people not
involved in the Escamilla conspiracy.

[31 Having carefully reviewed the full
record, including any portions filed under
seal, we conclude that the provisions of the
wiretap order persuasively indicate that
the unknown people referred to in the
wiretap order must be involved with the
Escamilla conspiracy; the order does not
authorize the wiretap of “others yet un-
known” participating in a conspiracy “yet
unknown.” Moreover, the wiretap order
could not authorize surveillance of an un-
known conspiracy because the statute re-
quires agents to demonstrate probable
cause and necessity to procure a wiretap
order. 18 U.S.C. § 2518(1)(b)—(c). Agent
Melzer’s affidavit contained probable cause
that “others yet unknown” were participat-
ing in the Escamilla conspiracy, but it
understandably contained no information
about unknown people engaged in drug
trafficking outside the Escamilla conspira-
cy.

The government also argues that agents
could listen to Carey’s conversations be-
cause the Wiretap Act permits the collec-
tion of evidence of other crimes under 18
U.S.C. § 2517(5). That provision authorizes
the government to use “communications
relating to offenses other than those speci-
fied in the order of authorization or ap-
proval.” But importantly—and fatally to
the government’s argument—the statute
does so only when officers are “engaged in
intercepting wire, oral, or electronic com-
munications in the manner authorized
herein.” 18 U.S.C. § 2517(5). Because the
order does not authorize agents to listen to
conversations by individuals outside the
Escamilla conspiracy for the reasons stat-
ed above, this provision does not help the
government here.

[4] In short, we see no reason to de-
part from principles requiring cessation of
a wiretap once the government knows or
reasonably should know that the person

836 FEDERAL REPORTER, 3d SERIES

speaking on the tapped line is not involved
in the target conspiracy. See Ramirez, 112
F.3d at 851-52. The government may use
evidence obtained from a valid wiretap
“[plrior to the officers’ discovery of [a]
factual mistake” that causes or should
cause them to realize that they are listen-
ing to phone calls “erroneously included
within the terms of the” wiretap order. Cf.
Garrison, 480 U.S. at 87-88, 107 S.Ct.
1013. And once the officers know or should
know they are listening to conversations
outside the scope of the wiretap order,
they must discontinue monitoring the wire-
tap until they secure a new wiretap order,
if possible. Cf. id. at 87, 107 S.Ct. 1013.

IV

[6]1 Applying this rule to Carey’s case,
we first note that Carey does not challenge
the validity of the wiretap order as to
Escamilla, so the agents were justified in
initially listening to the conversations on
T-14. But because the order did not au-
thorize agents to listen to Carey or his
associates, the government may only use
evidence obtained in accordance with the
“plain hearing” doctrine discussed above.

The record does not indicate what evi-
dence was obtained before the agents
knew or should have known that they were
listening to calls outside of the Escamilla
conspiracy. Melzer’s declaration stated,
“Within that time frame [March 10-17],
after an amount of time that I do not recall
exactly, we concluded that the person us-
ing T-14 was not Ignacio Escamilla Estra-
da. We also did not know the identities of
the persons calling T-14.” While Melzer’s
declaration suggests that he “thought the
callers and calls might still be affiliated
with” the Escamilla conspiracy, the record
does not show whether he continued or
reasonably could have continued to hold
that belief through March 17. In fact, at
some point agents consulted with federal
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prosecutors about whether they could or
should continue to intercept calls on the
wiretap.

It is unclear how much of the govern-
ment’s wiretap evidence may fall outside of
the “plain hearing” doctrine. Because the
parties staked out polarized positions be-
fore the district court—the government ar-
guing for all wiretap evidence, Carey for
none of it—and because the district court
adopted the government’s position in deny-
ing the motion to suppress, the record
lacks the findings necessary to determine
what evidence was admissible against Car-
ey.® We vacate the district court’s order
denying the motion to suppress and re-
mand on an open record to determine what
evidence is admissible against Carey under
the legal framework set forth above.

The dissent argues that Carey forfeited
this relief by “failling] to demonstrate in
the district court that any evidence should
be suppressed under the rule he advocat-
ed.” Dissent at 22. This conclusion appears
to stem from the dissent’s premise that
“Carey can hardly be surprised by the
‘plain hearing’ rule we adopt today” be-
cause he advocated for a similar rule in the
district court. Dissent at 18.

We disagree with this conclusion and its
premise. Carey’s primary argument in the
district court was broader than the rule we
adopt today. He did not concede that any
evidence should be admitted under a plain

6. Carey “alternatively” sought a Franks hear-
ing to “fill in the holes” in Melzer’s declara-
tion. But this request does not fit into the
Franks v. Delaware, 438 U.S. 154, 98 S.Ct.
2674, 57 L.Ed.2d 667 (1978), framework be-
cause the Melzer declaration was not an affi-
davit supporting a wiretap application. See id.
at 171-72, 98 S.Ct. 2674 (explaining purpose
of Franks hearing is to explore possible false-
hoods in affidavit supporting request for
search warrant); United States v. Ippolito, 774
F.2d 1482, 1484-85 (9th Cir. 1985) (applying
Franks to wiretap applications).

hearing rule. Instead, Carey contended
that “any and all evidence derived from
the use of wiretaps” should be suppressed.
Carey argued that the agents learned at
some point that they were listening to an
unrelated conspiracy, and therefore the
wiretap order was invalid because it did
not establish necessity as to him.

Also, while the dissent is correct that
Carey did not present evidence “contra-
dicting Agent Melzer’s sworn declaration,”
dissent at 18, Carey argued to the district
court that Melzer’s declaration was lacking
“specifically what level of knowledge [the
agents] had between—when the wiretap
started on March 10th through to March
17th.” The dissent repeatedly emphasizes
that Carey did not contest the accuracy of
Agent Melzer’s declaration. This is true,
but beside the point. Carey’s objection was
not that the declaration was inaccurate; his
objection was that it was incomplete. The
district court recognized Carey’s belief
that “there are things that are not in his
declaration that you believe would be rele-
vant facts,” and the court was aware of
Carey’s alternate request to take evidence
about Melzer’s level of knowledge regard-
ing the relationship between Escamilla and
the phone calls. But because the district
court then applied the wrong legal stan-
dard, the district court did not believe that
any additional evidence was necessary.’

7. The dissent faults us for this “oblique sug-
gestion,” dissent at 21, but it is clear to us
that Carey was seeking a Franks hearing to
learn more about Melzer’s knowledge of the
speakers heard over the wiretap. As we ac-
knowledged above, see note 6 supra, that is
not a proper purpose of a Franks hearing. But
counsel’s mislabeling of his request does not
change the fact that Carey’s counsel put the
district court on notice that counsel thought
additional evidence could be necessary to re-
solve the suppression motion. And had the
district court applied the correct legal stan-
dard, it would have recognized additional evi-
dence was needed.
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As stated above, Carey and the govern-
ment took polarized positions before the
district court, and the correct legal stan-
dard lay somewhere in between. In such
circumstances, we conclude that the prop-
er course is to allow the parties to present
more evidence on remand to determine
whether any evidence should be sup-
pressed under the proper legal standard
that we have now declared.

VACATED AND REMANDED.

KOZINSKI, Circuit Judge, dissenting:

I join my colleagues insofar as they hold
that the government may use evidence ob-
tained from a valid wiretap until “officers
know or should know they are listening to
conversations outside the scope of the
wiretap order.” Op. at 1098. But I dissent
from Part IV of the opinion where the
majority remands with instructions that
the district court apply this rule to Carey’s
case on an open record. If, as the majority
recognizes, the “record does not show”
whether the federal agents reasonably be-
lieved that the conspiracies were related
until after the traffic stop, id., Carey has
only himself to blame. He presented no
evidence contradicting Agent Melzer’s
sworn declaration.

Carey can hardly be surprised by the
“plain hearing” rule we adopt today: As
the majority acknowledges, “Carey argued
that the agents learned at some point that
they were listening to an unrelated con-
spiracy,” id. at 1099, but he failed to iden-
tify a specific point. Instead, Carey relied
only on the fact that the officers listened
for seven days to the conversations on the
phone.

But the length of time the officers lis-
tened is hardly dispositive of whether they
realized or should have realized they were
listening to a different conspiracy than the
one covered by the warrant. That depends
on what the officers heard and when they
heard it. While agents eventually realized
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that Escamilla wasn’t using the phone, the
wiretap order also permitted them to in-
tercept conversations of Escamilla’s un-
known co-conspirators. The agents could
have reasonably believed that Escamilla
had passed the phone to a confederate.
FBI Agent Melzer declared under oath
that he “thought the callers and -calls
might still be affiliated with [the] known
targets or part of the criminal activity [he]
was investigating.” He claims he didn’t
definitively learn until after the traffic stop
that the calls were unrelated to the Es-
camilla conspiracy. By expressly refusing
to challenge the Melzer declaration, Carey
conceded the point.

The majority is mistaken in saying that
“Carey’s primary argument in the district
court was broader than the rule we adopt
today.” Id. Here’s what Carey’s lawyer
argued in his motion in the district court:

Mr. Carey concedes the FBI reasonably
believed the intercepted calls from T-14
could be related to the Escamilla con-
spiracy, at the beginning of interception.
At some point, however, during the daily
interceptions, with the number of calls
mounting with new interceptees, it be-
came less reasonable for the FBI to
continue to believe this new conspiracy
was related to Escamilla. As the Court
is well aware, the FBI's investigation
into the Escamilla conspiracy was vast
and extensive. At some point, between
March 10 to March 17, 2010, the FBI
had to have realized that thle] T-14 in-
terceptions were part of a separate con-
spiracy — separate from, and unrelated
to, the Escamilla conspiracy for which
the wiretap was authorized.

When they knew, they should have
stopped, worked with other law enforce-
ment agencies investigating the Carey
conspiracy and proceeded with a proper,
traditional investigation. Instead, the
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FBI, knowing at some point that they
were no longer investigating Escamilla
and his coconspirators, continued to
monitor T-14 under the auspices and
authority of the Escamilla wiretap.

And here’s what Carey’s lawyer said to the

district court during oral argument:
It is our position that at some point
along that week as the calls were coming
in, as the interceptees were being inter-
cepted and they were not connected to
the Escamilla extensive investigation,
that the reasonableness of that agent to
believe that was somehow related to Es-
camilla diminished. It diminished per
call per day, all the way to the end of
the week that where it is unreasonable
then — where it started out being rea-
sonable by the end of the week [sic].

Carey never identified a specific point
when it became unreasonable for the
agents to believe that they were still lis-
tening to the Escamilla conspiracy. Carey
was given full discovery and thus had ac-
cess to the recordings and transcripts of
the intercepted phone conversations. If he
believed that the agents should have
known prior to the traffic stop that this
was a different conspiracy, he could have
pointed this out to the district court. In-
stead, he offered no evidence and explicitly
declined to dispute the accuracy of Mel-
zer’s statement:

The Court: From your standpoint it is
fair to say that you don’t dispute the
accuracy that Mr. Melzer set forth in
his declaration? Your argument is
that, well, there are things that are
not in his declaration that you believe
would be relevant facts, but that as
far as a — there is no disagreement
with his declaration.

[Carey’s lawyer]: That is an accurate
statement.

The Court: So in deciding the motion,
there is no objection to the Court
relying on facts set forth in this decla-

ration as true and as part of the rec-
ord.

[Carey’s lawyer]: I think that is a fair
statement.

The majority is also mistaken in its ob-
lique suggestion that Carey was seeking to
obtain additional evidence or requested an
evidentiary hearing “to take evidence
about Melzer’s level of knowledge regard-
ing the relationship between Escamilla and
the phone calls.” Id. Here’s what actually
happened in the district court:

[The Court]: Is there any evidentiary —
any witnesses in your view that would
be necessary for an evidentiary hear-
ing? It seems like it is a legal matter
to me.

[Carey’s lawyer]: Except for the Franks
hearing — outside of the Franks hear-
ing, I don’t see a need for an eviden-
tiary hearing, other than perhaps
Agent Crawl (phonetic) from the DEA
was conducting the investigation while
the FBI was conducting the wiretap.
Outside of that I don’t see any other
relevant evidentiary purposes.

Carey thus expressly disowned the pur-
poses the majority generously attributes to
him. As for the Franks hearing, the major-
ity recognizes that it’s inapplicable to this
situation. Id. at 1099 nn.6&7.

This isn’t a case where we've announced
an unforeseen rule, surprising a defendant
who didn’t have the opportunity to argue
about its application in the district court.
Carey’s problem is that he failed to dem-
onstrate in the district court that any evi-
dence should be suppressed under the rule
he advocated. I would affirm the district
court’s judgment rather than give Carey a
mulligan.
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