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T o t h e H o n o r a bl e S o ni a S ot o m a y o r, A s s o ci at e J u sti c e of t h e S u p r e m e C o u rt of 

t h e U nit e d St at e s a n d Ci r c uit J u sti c e f o r t h e S e c o n d Ci r c uit:  

P u r s u a nt t o S u p r e m e C o u rt R ul e 1 3. 5, P etiti o n e r 8 3 5 Hi n e s b u r g R o a d, L L C, 

r e s p e ctf ull y r e q u e st s a n e xt e n si o n of ti m e of 4 2 d a y s  t o fil e it s P etiti o n f o r W rit of 

C e rti o r a ri i n t hi s C o u rt u p t o a n d i n cl u di n g M a r c h 2 0, 2 0 2 4. 

J U D G M E N T F O R W H I C H R E V I E W I S S O U G H T  

T h e j u d g m e nt f o r w hi c h r e vi e w i s s o u g ht i s 8 3 5 Hi n e s b u r g R o a d, L L C v. Cit y 

of  S o ut h  B u rli n gt o n ,  N o.  2 3-2 1 8,  2 0 2 3  W L  7 3 8 3 1 4 6  * 1  ( 2 n d  Ci r.  N o v.  8,  2 0 2 3)  

( att a c h e d a s E x hi bit 1). P etiti o n e r 8 3 5 Hi n e s b u r g R o a d, L L C , di d n ot s e e k r e h e a ri n g. 

T hi s m e a n s a P etiti o n i s p r e s e ntl y d u e o n F e b r u a r y 6, 2 0 2 4. T hi s a p pli c ati o n f o r a n 

e xt e n si o n of ti m e i s fil e d m o r e t h a n t e n d a y s p ri o r t o t h at d at e.  

J U R I S D I C T I O N  

T hi s c a s e a ri s e s u n d e r t h e Fift h a n d F o u rt e e nt h A m e n d m e nt s t o t h e U nit e d 

St at e s C o n stit uti o n a n d 4 2 U. S. C. § 1 9 8 3. T h e  f e d e r al di st ri ct c o u rt h a d j u ri s di cti o n 

u n d e r 2 8 U. S. C. § § 1 3 3 1, 1 3 4 3, b ut di s mi s s e d  t h e c a s e a s u n ri p e. T h e S e c o n d Ci r c uit 

affi r m e d.  S p e cifi c all y,  t hi s  c a s e  a s k s  w h e n  a  g o v e r n m e nt’ s  d e ci si o n  r e g a r di n g  

p r o p o s e d l a n d u s e i s a fi n al d e ci si o n s u c h t h at a n  a s -a p pli e d r e g ul at o r y t a ki n g s cl ai m 

i s  ri p e  f o r  liti g ati o n  i n  f e d e r al  c o u rt. T hi s  C o u rt  h a s  j u ri s di cti o n  u n d e r  2 8  U. S. C.  

§ 1 2 5 4( 1).  

R E A S O N S F O R G R A N T I N G E X T E N S I O N O F T I M E  

G o o d c a u s e e xi st s f o r t h e r e q u e st e d e xt e n si o n.  P etiti o n e r’ s C o u n s el of R e c o r d, 

K at h r y n V al oi s, r e q ui r e s e xt r a ti m e t o fil e a P etiti o n i n t hi s c a s e d u e t o h e r w o r kl o a d, 
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w hi c h i n cl u d e s r e p r e s e nt ati o n of m a n y ot h e r cli e nt s. F o r e x a m pl e, si n c e t h e S e c o n d 

Ci r c uit  i s s u e d  it s  j u d g m e nt,  c o u n s el  h a s  fil e d  a n  o p e ni n g  b ri ef  at  t h e  Mi c hi g a n  

S u p r e m e C o u rt, S c h af e r v. K e nt C o u nt y , N o. 1 6 4 9 7 5, a n d a n a mi c u s b ri ef at t hi s C o u rt 

i n D e villi e r  v.  T e x a s ,  N o.  2 2 -9 1 3 . C o u n s el  al s o  h a s  n u m e r o u s  f o rt h c o mi n g  c a s e  

o bli g ati o n s i n cl u di n g fili n g a n o p e ni n g b ri ef i n t h e Ni nt h Ci r c uit, M e n d el s o n v. C o u nt y 

of S a n M at e o , N o. 2 3-1 5 4 9 4 ; fili n g a r e pl y b ri ef i n t h e S u p e ri o r C o u rt of C alif o r ni a f o r 

M a ri n C o u nt y, B e n e d etti v. C o u nt y of M a ri n , N o. C I V 2 1 0 3 1 2 8 ; a n d fili n g a r e pl y b ri ef 

i n  t h e  Ni nt h  Ci r c uit,  C hi n o o k  L a n di n g,  L L C  v.  U nit e d  St at e s ,  N o.  2 3-3 5 3 4 4. 

M o r e o v e r,  C o u n s el  h a s  a d diti o n al  p r of e s si o n al  o bli g ati o n s  t h at  r e q ui r e  h e r  ti m e.  

A d diti o n al  m e m b e r s  of  P etiti o n e r’ s  liti g ati o n  t e a m  a r e  al s o p r e p a ri n g  p etiti o n s  f o r 

w rit s of c e rti o r a ri d u e i n t hi s C o u rt wit hi n  t h e n e xt t w o m o nt h s a s w ell a s  pl e a di n gs 

i n l o w e r f e d e r al a n d st at e c o u rt s. T hi s i s P etiti o n e r’ s fi r st r e q u e st f o r a n e xt e n si o n of 

ti m e. 

 C O N C L U S I O N  

F o r  t h e  f o r e g oi n g  r e a s o n s,  P etiti o n e r  r e q u e st s  t h at  t hi s  C o u rt  g r a nt  a n  

e xt e n si o n  of  4 2  d a y s,  u p  t o  a n d  i n cl u di n g  M a r c h  2 0,  2 0 2 4,  wit hi n  w hi c h  t o fil e  a  

p etiti o n f o r w rit of c e rti o r a ri.  
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D A T E D: D e c e m b e r 4 , 2 0 2 3. 

             R e s p e ctf ull y s u b mitt e d,  
 

 
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 
K A T H R Y N D. V A L O I S  
C o u n s el of R e c o r d  
P a cifi c L e g al F o u n d ati o n  
4 4 4 0 P G A Bl v d., S uit e  3 0 7  
P al m B e a c h G a r d e n s, F L 3 3 4 1 0  
T el e p h o n e: ( 5 6 1) 6 9 1 -5 0 0 0  
F a c si mil e: ( 9 1 6) 4 1 9 -7 7 4 7  
E m ail: K V al oi s @ p a cifi cl e g al. o r g 
 
C o u n s el f o r P etiti o n e r  
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C E R T I F I C A T E O F S E R V I C E  

A c o p y of t hi s a p pli c ati o n w a s s e r v e d vi a e m ail a n d U. S. m ail t o c o u n s el li st e d 

b el o w i n a c c o r d a n c e wit h S u p r e m e C o u rt R ul e s 2 2. 2 a n d 2 9. 3:  

Pi et r o L y n n  
L y n n, L y n n, Bl a c k m a n & M a nit s k y, P. C.  
7 6 St. P a ul St r e et, S uit e 4 0 0  
B u rli n gt o n, V T 0 5 4 0 2  
( 8 0 2) 8 6 0-1 5 0 0  
E m ail: pl y n n @l y n nl a w vt. c o m  
 
Att o r n e y f o r R e s p o n d e nt s  
 
D A T E D: D e c e m b e r 4 , 2 0 2 3. 

 
                 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 
K A T H R Y N D. V A L O I S  
C o u n s el of R e c o r d  
P a cifi c L e g al F o u n d ati o n  
4 4 4 0 P G A Bl v d., S uit e  3 0 7  
P al m B e a c h G a r d e n s, F L 3 3 4 1 0  
T el e p h o n e: ( 5 6 1 ) 6 9 1 -5 0 0 0  
F a c si mil e: ( 9 1 6) 4 1 9 -7 7 4 7  
E m ail: K V al oi s @ p a cifi cl e g al. o r g 
 
C o u n s el f o r P etiti o n e r  

 
       



 

 

E X H I B I T 1 



2 3 -2 1 8     
8 3 5 Hi nes b urg R d. , L L C v. City of S. B urli ngto n         
 

U N I T E D S T A T E S C O U R T O F A P P E A L S  
F O R T H E S E C O N D C I R C U I T  

 
S U M M A R Y O R D E R  

      
R U L I N G S  B Y  S U M M A R Y  O R D E R  D O  N O T  H A V E  P R E C E D E N T I A L  E F F E C T.   C I T A T I O N  T O  A  
S U M M A R Y O R D E R F I L E D O N O R A F T E R J A N U A R Y 1, 2 0 0 7 , I S P E R M I T T E D A N D I S G O V E R N E D B Y 
F E D E R A L R U L E O F A P P E L L A T E P R O C E D U R E 3 2. 1 A N D T H I S C O U R T’ S L O C A L R U L E 3 2. 1. 1.  W H E N 
C I T I N G A S U M M A R Y O R D E R I N A D O C U M E N T F I L E D W I T H T H I S C O U R T, A P A R T Y M U S T C I T E 
E I T H E R  T H E  F E D E R A L  A P P E N D I X  O R  A N  E L E C T R O N I C  D A T A B A S E  ( W I T H  T H E  N O T A T I O N  
“ S U M M A R Y O R D E R ”).  A P A R T Y C I T I N G T O A S U M M A R Y O R D E R M U S T S E R V E A C O P Y O F I T O N 
A N Y P A R T Y N O T R E P R E S E N T E D B Y C O U N S E L.   

 

At a st at e d t er m of t h e U nit e d St at es C o urt of A p p e als f or t h e S e c o n d Cir c uit, h el d at 
t h e T h ur g o o d M ars h all U nit e d St at es C o urt h o us e, 4 0 F ol e y S q u ar e, i n t h e Cit y of N e w Y or k, 
o n t h e 8 t h da y of  N o v e m b er , t w o t h o us a n d t w e nt y-t hr e e. 

 
P R E S E N T:        

A M A L Y A L.  K E A R S E , 
S U S A N L.  C A R N E Y , 
M Y R N A P É R E Z , 

 Circ uit J u dges . 
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  
 
8 3 5  H I N E S B U R G R O A D , L L C,  
 

   Pl ai ntiff -A p pell a n t, 
 
     v.              N o. 2 3 -2 1 8  
 
C I T Y O F S O U T H B U R LI N G T O N , S O U T H 

B U R LI N G T O N C I T Y C O U N CI L , M E A G H A N E M E R Y , 
T I M O T H Y B A R RI T T , H E L E N R I E H L E, 
 
   Defe n d a nt s-A p pellee s. 
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  
 
F O R A P P E L L A N T:     K A T H R Y N D.  V A L OI S , P a cifi c L e g al 

F o u n d ati o n, P al m B e a c h  G ar d e ns , F L 
( C hrist o p h er M. Ki es er, P a cifi c L e g al 
F o u n d ati o n, S a cr a m e nt o, C A; M att h e w B. 
B yr n e, Gr a v el & S h e a P C, B urli n gt o n, V T, 
o n t he brief). 

C a s e 2 3- 2 1 8, D o c u m e nt 7 7- 1, 1 1/ 0 8/ 2 0 2 3, 3 5 8 8 6 2 1, P a g e 1 of 8
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F O R A P P E L L E E S:        P I E T R O J. L Y N N , L y n n, L y n n, Bl a c k m a n & 

M a nits k y, P. C., B urli n gt o n, V T.  
 

A p p e al fr o m a j u d g m e nt of t h e U nit e d St at es Distri ct C o urt f or t h e Distri ct of 

V er m o nt  ( Cr a wf or d, C hief Ju dge ). 

U P O N D U E C O N S I D E R A T I O N W H E R E O F, I T I S H E R E B Y O R D E R E D, 

A DJ U D G E D, A N D D E C R E E D  t h at t h e j u d g m e nt e nt er e d o n J a n u ar y 2 7, 2 0 2 3, is 

A F F I R M E D . 

Pl ai ntiff -A p p ell a nt 8 3 5 Hi n es b ur g R o a d, L L C ( “ 8 3 5 Hi n es b ur g ”) a p p e als fr o m a 

j u d g m e nt of t h e U nit e d St at es Distri ct C o urt f or t h e Distri ct of V er m o nt ( Cr a wf or d, C hief 

J u dge) dis missi n g as u nri p e its r e g ul at or y t a ki n gs a n d d u e pr o c ess cl ai ms a g ai nst t h e Cit y of 

S o ut h B urli n gt o n  (t h e “ Cit y ”), S o ut h B urli n gt o n Cit y C o u n cil (t h e “ Cit y C o u n cil ”), a n d Cit y 

C o u n cil ors M e a g h a n E m er y, Ti m ot h y B arritt, a n d H el e n Ri e hl e . Its cl ai ms aris e fr o m z o ni n g 

c h a n g es  c o v eri n g its 1 1 3. 8 -a cr e p ar c el of u n d e v el o p e d l a n d wit hi n Cit y li mits (t h e 

“ Pr o p ert y ”).  W e ass u m e t h e p arti es’ f a mili arit y wit h t h e u n d erl yi n g f a cts, pr o c e d ur al hist or y, 

a n d ar g u m e nts o n a p p e al, t o w hi c h w e r ef er o nl y as n e c ess ar y t o e x pl ai n o ur d e cisi o n t o  

affir m.  

I n N o v e m b er 2 0 1 8, t h e Cit y C o u n cil a d o pt e d I nt eri m B yl a ws  t h at r e q uir e d it t o 

pri oriti z e u n d e v el o p e d o p e n s p a c es f or c o ns er v ati o n a n d t o ass ess w h et h er a n d h o w t o 

a m e n d t h e e xisti n g L a n d D e v el o p m e nt R e g ul ati o ns (t h e “ L D Rs ”).  T h e  I nt eri m B yl a ws 

f a ci all y pr o hi bit e d n e w pl a n n e d u nit d e v el o p m e nts , b ut als o e m p o w er e d  t h e Cit y C o u n cil i n 

its dis cr eti o n  t o “ a ut h ori z e t h e iss u a n c e of p er mits” f or d e v el o p m e nt.  A p p’ x  at  5 1 – 5 2.  I n 

M ar c h 2 0 2 0, a Cit y C o u n cil c o m mitt e e i d e ntifi e d t w e nt y-fi v e “hi g h est pri orit y p ar c els f o r 

c o ns er v ati o n ,” i d. at 9 7,  t o b e d esi g n at e d as “ H a bit at Bl o c ks . ” T h es e p ar c els  i n cl u de a 

p orti o n — ar o u n d 3 8 % — of t h e Pr o p ert y. M e a n w hil e, t h e Cit y C o u n cil c o nti n u e d its eff orts 

t o dr aft a m e n d m e nts t o t h e  L D Rs.   

I n A u g ust 2 0 2 1, w hil e t h e I nt eri m B yl a ws w er e still i n eff e ct a n d b ef or e t h e Cit y 

C o u n cil fi n ali z e d a n y pr o p os e d a m e n d m e nts t o t h e L D Rs, 8 3 5 Hi n es b ur g s u b mitt e d a 

“ s k et c h pl a n ” a p pli c ati o n  (t h e “s k et c h pl a n ” or “s k et c h pl a n a p pli c ati o n ”) t o t h e Cit y 

C a s e 2 3- 2 1 8, D o c u m e nt 7 7- 1, 1 1/ 0 8/ 2 0 2 3, 3 5 8 8 6 2 1, P a g e 2 of 8
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C o u n cil , r e q u esti n g a p er mit f or c o m m er ci al  d e v el o p m e nt  of t h e Pr o p ert y  u n d er t h e I nt eri m 

B yl a ws . I n N o v e m b er 2 0 2 1, t h e Cit y C o u n cil m et r e g ar di n g t h e  pr o p os e d a m e n d m e nts t o 

t h e L D Rs a n d v ot e d t o a ut h ori z e h e ari n gs o n t ho s e c h a n g es. At t he s a m e m e eti n g, t h e Cit y 

C o u n cil d e ni e d 8 3 5 Hi n es b ur g’s s k et c h pl a n a p pli c ati o n . I n its writt e n d e cisi o n, th e Cit y 

C o u n cil n ot e d t h at t h e Cit y h a d i d e ntifi e d a p orti o n of t h e Pr o p ert y as a “ H a bit at Bl o c k , ” 

w hi c h — if t h e Cit y C o u n cil w er e t o a d o pt t h e pr o p os e d a m e n d m e nts t o t h e L D Rs — c o ul d 

b e s u bj e ct t o a b a n o n d e v el o p m e nt. T h e Cit y C o u n cil  e x pl ai n e d t h at , b e c a us e it “ h a [ d] n ot 

c o m pl et e d t h e pr e p ar ati o n of t h es e a m e n d m e nts, t h e Cit y C o u n cil d [i d] n ot y et k n o w f or 

c ert ai n  t h e st a n d ar ds t h at will a p pl y t o d e v el o p m e nt of t h e s u bj e ct [ P]r o p ert y[.]” I d. at 3 4.  It 

f urt h er a d vis e d  t h at, alt h o u g h its r e vi e w r efl e ct e d “ a mi ni m al ass ess m e nt of t h e pr o p os e d 

d e v el o p m e nt u n d er t h e dr aft L D R a m e n d m e nts,  . . . it is v er y li k el y t h at ” t h e pr o p os e d 

d e v el o p m e nt “ w o ul d n ot c o m pl y wit h t h e [dr aft ] L D R a m e n d m e nts . ” I d. T h e Cit y C o u n cil 

als o p oi nt e d o ut t h at t h e s k et c h pl a n w as missi n g i m p ort a nt i nf or m ati o n  r el e v a nt t o a n 

e v e nt u al d e cisi o n.  T h e s k et c h pl a n f ail e d t o n ot e  t h e pr e cis e l o c ati o n of t h e H a bit at Bl o c k o n  

t h e Pr o p ert y, t h e pr es e n c e or a bs e n c e of  a n y Cl ass III w etl a n ds  on t h e Pr o p ert y , a n d  t h e 

i m p a ct of t h e pr o p os e d d e v el o p m e nt o n a n y 5 0 0-y e ar fl o o d pl ai n ar e as o n t h e P r o p ert y. 

“ B as e d o n t h es e u n k n o w ns a n d a n i niti al r e vi e w of t h e a p p li c ati o n of t h e dr aft a m e n d m e nts 

[t o t h e L D Rs], ” t h e Cit y C o u n cil c o n cl u d e d, “ t h e pr o p os e d d e v el o p m e nt will or c o ul d b e 

c o ntr ar y t o t h e a m e n d m e nts t o t h e [ L D Rs] t h at t h e Cit y a d o pts. ” I d. at 3 5.  

I n D e c e m b er 2 0 2 1, t h e S o ut h B urli n gt o n D e v el o p m e nt R e vi e w B o ar d (t h e “ D R B ”) 

als o r e vi e w e d 8 3 5 Hi n es b ur g’s s k et c h pl a n . Wit h o ut r e n d eri n g a d e cisi o n o n t h e s k et c h pl a n,  

th e D R B el e ct e d  t o “ c o n cl u d e t h e S k et c h Pl a n m e eti n g . ” I d. at 4 2.  It e x pl ai n e d t h at 

“ si g nifi c a nt m o difi c ati o ns t o t h e [s k et c h] pl a n ar e n e c ess ar y  i n or d er t o m e et t h e dr aft 

r e g ul ati o ns, w hi c h w o ul d r e q uir e r e-w ar ni n g. ” 1  I d. T h e D R B i n vit e d 8 3 5 Hi n es b ur g t o 

“ r et ur n wit h a r e vis e d s k et c h u n d er t h e Dr aft L D R[s], ” id. , b ut 8 3 5 Hi n es b ur g n e v er di d s o. 

 

1  V er m o nt l a w m a n d at es “ a w ar n e d p u bli c h e ari n g ” f or all d e v el o p m e nt r e vi e w a p pli c ati o ns s u b mitt e d t o t h e 
a p pr o pri at e m u ni ci p al e ntit y, s u bj e ct t o s p e cifi c n oti c e r e q uir e m e nts. 2 4 V. S. A. §  4 4 6 4.  
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O n F e br u ar y 7, 2 0 2 2, b y a t hr e e -t o-t w o v ot e, t h e Cit y C o u n cil a d o pt e d a m e n d m e nts 

t o t h e L D Rs (t h e “A m e n d e d L D Rs ”) . T h e A m e n d e d L D Rs i n cl u d e d, a m o n g ot h er t hi n gs, a 

r e q uir e m e nt t h at “ all l a n ds wit hi n a H a bit at Bl o c k” b e “ l eft i n a n u n dist ur b e d, n at ur all y 

v e g et at e d c o n diti o n, ” s u bj e ct t o c ert ai n e x e m pti o ns a n d p ot e nti al m o difi c ati o ns . A m e n d e d 

L D Rs §  1 2. 0 4( F)( 1). 8 3 5 Hi n es b ur g di d n ot  s u b mit a n a p pli c ati o n f or d e v el o p m e nt  of t h e 

Pr o p ert y  u n d er t h e A m e n d e d L D Rs . I nst e a d, o n F e br u ar y 2 4, 2 0 2 2, it fil e d t his s uit.  

I.   

8 3 5 Hi n es b ur g first c h all e n g es t h e Distri ct C o urt’s d et er mi n ati o n t h at its Fift h 

A m e n d m e nt r e g ul at or y t a ki n gs cl ai m is u nri p e  a n d t h er ef or e f ails t o s atisf y Arti cl e III’s “ c as e 

or c o ntr o v ers y ” r e q uir e m e nt, M ur p hy v. Ne w Milfor d Zo ni ng Co m m’ n , 4 0 2 F. 3 d 3 4 2, 3 47 ( 2 d 

Cir. 2 0 0 5) . T h e Distri ct C o urt c o n cl u d e d t h at 8 3 5 Hi n es b ur g w as “j u m pi n g t h e g u n, ” 

r e as o ni n g t h at n eit h er t h e Cit y C o u n cil n or t h e D R B h a s “r ul e d i n a n y c o m pr e h e nsi v e w a y 

o n [ 8 3 5 Hi n es b ur g]’s pr o p os al u n d er t h e L D Rs n o w i n eff e ct. ” 8 3 5 Hi nes b urg R d ., L L C v. 

City of S. B urli ngto n , N o. 2 2-c v -5 8, 2 0 2 3 W L 2 1 6 9 3 0 6, at * 9 ( D. Vt. J a n. 2 7, 2 0 2 3). T h e  

Distri ct C o urt als o o bs er v e d  t h at t h e A m e n d e d L D Rs “i n di c at e t h at t h e D R B m a y e x er cis e 

dis cr eti o n ar y a ut h orit y i n l o c ati n g a n d e nf or ci n g t h e ‘ H a bit at Bl o c ks’ o n u n d e v el o p e d 

p ar c els. ” I d. U p o n d u e c o nsi d er ati o n, w e a gr e e wit h t h e  Distri ct C o urt  t h at 8 3 5 Hi n es b ur g’s 

cl ai m is u nri p e . 

T h e S u pr e m e C o urt h as i nstr u ct e d t h at a r e g ul at or y t a ki n gs cl ai m “is n ot ri p e u ntil t h e 

g o v er n m e nt e ntit y c h ar g e d wit h i m pl e m e nti n g t h e r e g ul ati o ns h as r e a c h e d a fi n al d e cisi o n 

r e g ar di n g t h e a p pli c ati o n of t h e r e g ul ati o ns t o t h e pr o p ert y at iss u e. ” Willi a mso n C nty. Reg’l 

Pl a n. Co m m’ n v. H a milto n B a n k of Jo h nso n C ity, 4 7 3 U. S. 1 7 2, 1 8 6 ( 1 9 8 5), overr ule d i n p art o n ot her 

gro u n ds by K nic k v. T w p. of Scott, 1 3 9 S. Ct. 2 1 6 2 ( 2 0 1 9). T o m e et t h e fi n al -d e cisi o n 

r e q uir e m e nt, a pl ai ntiff m ust s h o w t h at “t h e g o v er n m e nt is c o m mitt e d t o a p ositi o n. ” P a k del 

v. City & C nty. of S a n Fr a ncisco, 1 4 1 S. Ct. 2 2 2 6, 2 2 3 0 ( 2 0 2 1). I n t h e l a n d us e c o nt e xt, w e h a v e 

e m p h asi z e d t h at t h e n e e d f or fi n alit y is “ es p e ci all y pr o n o u n c e d , ” i n or d er t o a v oi d c o urts’ 

pr e m at ur e i n v ol v e m e nt  i n ess e nti all y l o c al  dis p ut es . Vill. Gree n at S ayville, L L C v. To w n of Isli p , 

4 3 F. 4t h 2 8 7, 2 9 3 ( 2 d Cir. 2 0 2 2) . I n d e e d, t h e fi n al-d e cisi o n r e q uir e m e nt “ e vi n c es t h e 
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j u di ci ar y’s a p pr e ci ati o n t h at l a n d us e dis p ut es ar e u ni q u el y m att ers of l o c al c o n c er n m or e 

a ptl y s uit e d f or l o c al r es ol uti o n. ” M ur p hy , 4 0 2 F. 3 d at  3 4 8  ( cit ati o ns o mitt e d).  

At t h e s a m e ti m e, t h e fi n al -d e cisi o n r e q uir e m e nt is “r el ati v el y m o d est, ” a n d “ n ot hi n g 

m or e t h a n de f acto fi n alit y is n e c ess ar y ” t o s atisf y Arti cl e III. P a k del , 1 4 1 S. Ct. at 2 2 3 0.  A n d 

t h e r e q uir e m e nt “is n ot m e c h a ni c all y a p pli e d . ” M ur p hy , 4 0 2 F. 3 d at 3 4 9. P r o p ert y o wn er s 

m a y b e e x c us e d fr o m p urs ui n g a p pli c ati o ns f or a v ari a n c e , f or e x a m pl e, “w h e n a z o ni n g 

a g e n c y l a c ks dis cr eti o n t o gr a nt v ari a n c es or h as d u g i n its h e els a n d m a d e cl e ar t h at all s u c h 

a p pli c ati o ns will b e d e ni e d , ” i. e., w h e n m a ki n g s u c h a p pli c ati o ns w o ul d b e f util e.  Id.  

( cit ati o ns o mitt e d).   

 H er e, t h e Cit y C o u n cil h as n ot r e a c h e d a  fi n al d e cisi o n o n a n y  s p e cifi c pr o p os e d 

d e v el o p m e nt  of  t h e Pr o p ert y b y 8 3 5 Hi n es b ur g . T o b e gi n, 8 3 5 Hi n es b ur g c o n c e d es t h at it 

h as n ot s u b mitt e d a n a p pli c ati o n u n d er t h e A m e n d e d L D Rs ; t h e Cit y h as  t h us n ot r e n d er e d 

a fi n al d e cisi o n o n a n y s u b missi o n m a d e  b y 8 3 5 Hi n es b ur g  u n d er t h e a p pli c a bl e  r e g ul at or y 

r e gi m e. A n d t h e a p pli c ati o n t h at 8 3 5 Hi n es b ur g di d fil e— t h e s k et c h pl a n— w as b ot h 

pr eli mi n ar y  a n d i n c o m pl et e. B e c a us e t h e A m e n d e d L D Rs w er e still i n dr aft f or m, a n d t h e 

Cit y C o u n cil di d “ n ot y et k n o w f or c ert ai n ” h o w t h e pr o p os e d A m e n d e d L D Rs w o ul d a p pl y 

t o t h e P r o p ert y, t h e Cit y C o u n cil c o ul d  c o n d u ct o nl y a “ mi ni m al ” ass ess m e nt of 8 3 5 

Hi n es b ur g’s  s k et c h pl a n, it e x pl ai n e d. A p p’ x at 3 4.  M or e o v er, t h e s k et c h pl a n l a c k e d 

i nf or m ati o n t h at t h e Cit y C o u n cil a d vis e d t h at it n e e d e d t o c o n d u ct a m e a ni n gf ul e v al u ati o n 

of 8 3 5 Hi n es b ur g’s  pr eli mi n ar y  pr o p os al, s u c h as i nf or m ati o n a b o ut w etl a n d b uff ers, 

fl o o d pl ai ns, a n d t h e pr e cis e l o c ati o n of t h e H a bit at Bl o c k r el ati v e t o t h e pr op os e d 

d e v el o p m e nt. I n s u m, t h e Cit y C o u n cil’s N o v e m b er 2 0 2 1 d e cisi o n  w as n ot  a “fi n al d e cisi o n 

r e g ar di n g t h e a p pli c ati o n of t h e r e g ul ati o ns t o t h e pr o p ert y at iss u e. ” Willi a mso n C nty. , 4 7 3 

U. S. at 1 8 6. 2   

8 3 5 Hi n es b ur g att e m pts t o si d est e p t h e fi n al-d e cisi o n r e q uir e m e nt , c o nt e n di n g t h at t o 

s u b mit a n a p pli c ati o n u n d er t h e A m e n d e d L D Rs w o ul d h a v e b e e n “ f util e.” A p p ell a nt’s B r. 

 

2  C o nsist e nt wit h o ur u n d erst a n di n g t h at t h e Cit y C o u n cil’s N o v e m b er 2 0 2 1 d e cisi o n w as n ot fi n al, t h e D R B 
s u bs e q u e ntl y i n vit e d 8 3 5 Hi n es b ur g t o  “r et ur n wit h a r e vis e d s k et c h u n d er t h e Dr aft L D R[s] . ” A p p’ x at 4 2. 
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at 2 2.  It a c c us es t h e Distri ct C o urt of “s p e c ul at[i n g] ” t h at “ 8 3 5 Hi n es b ur g m a y g et w h at it 

w a nts t hr o u g h a l a n d e x c h a n g e or b o u n d ar y a dj ust m e nt r e a c h e d t hr o u g h a gr e e m e nt wit h t h e 

z o ni n g a ut h orit y ” a n d ass erts t h at t h e Am e n d e d L D Rs “l e a v e n o r o o m f or t h e Cit y t o 

c o nsi d er, or iss u e, a d e v el o p m e nt p er mit. ” I d. at 1 3 – 1 4 ( cit ati o n o mitt e d). B ut  t h es e 

ass erti o ns ar e m er el y 8 3 5 Hi n es b ur g ’s pr e di cti o ns r e g ar di n g t h e Cit y’s fi n al p ositi o n o n t h e 

a p pli c ati o n of t h e A m e n d e d L D Rs t o t h e Pr o p ert y . As t h e Distri ct C o urt  c o m m e nt e d , t h e 

H a bit at Bl o c k l o c at e d wit hi n  t h e Pr o p ert y m ay  pr e cl u d e a n y c o m m er ci all y vi a bl e 

d e v el o p m e nt, “[ b] ut t h at is j ust it — t h e c o urt d o es n ot y et k n o w. ” 2 0 2 3 W L 2 1 6 9 3 0 6, at * 9.  

C o ntr ar y  t o 8 3 5 Hi n es b ur g’s ass erti o ns, t h e A m e n d e d L D Rs off er t h e Cit y se v er al 

o pti o ns t o s h a p e h o w it a p pli es t h e r e g ul ati o ns t o a gi v e n p ar c el, w h et h er u n d er t h e 

pr o visi o ns g o v er ni n g H a bit at Bl o c ks, A m e n d e d L D Rs §  1 2. 0 4( D)( 1) – ( 3); w etl a n ds, i d. 

§ 1 2. 0 6( D)( 1), ( F); or p l a n n e d u nit d e v el o p m e nts, i d. § §  1 5. C. 0 4( C)( 3), 1 5. C. 0 6( G)( 2). F or 

e x a m pl e,  o n c ert ai n c o n diti o n s, 8 3 5 Hi n es b ur g m a y a p pl y t o e x c h a n g e a p orti o n of a H a bit at 

Bl o c k o n t h e Pr o p ert y f or a n e q u al a m o u nt of c o nti g u o us l a n d. I d. § 1 2. 0 4( D)( 3). B e c a us e 

8 3 5 Hi n es b ur g h as n ot y et s u b mitt e d a c o m pl et e a p pli c ati o n  u n d er t h e A m e n d e d L D Rs — l et 

al o n e a r e q u est  f or a m o difi c ati o n— t h e Cit y h as n ot b e e n i n a p ositi o n t o r e n d er  “ a fi n al a n d 

a ut h orit ati v e d et er mi n ati o n of t h e t y p e a n d i nt e nsit y of d e v el o p m e nt l e g all y p er mitt e d o n t h e 

s u bj e ct pr o p ert y.” M ac Do n al d, So m mer & Fr ates  v. Yolo C nty., 4 7 7 U. S. 3 4 0, 3 4 8 ( 1 9 8 6).  

F or all t h es e r e as o ns, at t his p oi nt, w e  si m pl y d o n ot “ k n o w[] h o w f ar t h e r e g ul ati o n 

g o es. ” I d. A c c or di n gl y, t h e Distri ct C o urt pr o p erl y dis miss e d 8 3 5 Hi n es b ur g’s r e g ul at or y 

t a ki n gs cl ai m as u nri p e. 

I I.   

8 3 5 Hi n es b ur g  als o  ar g u es t h at t h e Distri ct C o urt err e d b y  dis missi n g its s u bst a nti v e 

d u e pr o c ess cl ai m . It ass ert s t h at Cit y C o u n cil or E m er y’s all e g e dl y c o nfli ct e d v ot e t o a d o pt 

t h e A m e n d e d L D Rs vi ol at e d its  d u e pr o c ess  ri g ht t o a n u n bi as e d d et er mi n ati o n o n t h e  

g e n er al z o ni n g r e gi m e  b y a n e utr al m u ni ci p al d e cisi o n m a k er. R el yi n g  pri m aril y o n So ut hvie w 

Associ ates, Lt d. v. Bo ng art z , 9 8 0 F. 2 d 8 4 ( 2 d Cir. 1 9 9 2), t h e Distri ct C o urt r ej e ct e d t his cl ai m 
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a n d a p pli e d t h e  Willi a mso n Co u nty fi n al-d e cisi o n r e q uir e m e nt  t o b ar 8 3 5 Hi n es b ur g’s d u e 

pr o c ess cl ai m  i n a d diti o n t o its t a ki n gs cl ai m.  

I n t h e p ast, we h a v e a p pli e d t h e fi n al -d e cisi o n r e q uir e m e nt “t o l a n d us e dis p ut es 

i m pli c ati n g m or e t h a n j ust Fift h A m e n d m e nt t a ki n gs cl ai ms, ” M ur p hy , 4 0 2 F. 3 d at 3 4 9– 5 0, 

i n cl u di n g t o s u bst a nti v e d u e pr o c ess cl ai ms st e m mi n g fr o m a z o ni n g d e cisi o n. I n So ut hvie w 

Associ ates , w e h el d  t h at t h e pl ai ntiff’s “s u bst a nti v e d u e pr o c ess cl ai m pr e mis e d o n ar bitr ar y 

a n d c a pri ci o us g o v er n m e nt c o n d u ct ”  i n d e n yi n g a p er mit f or d e v el o p m e nt  w as s u bj e ct t o t h e 

Willi a mso n Co u nty fi n al-d e cisi o n r e q uir e m e nt . 9 8 0 F. 2 d at 9 6– 9 9.  M or e r e c e ntl y, i n K urt z v. 

Veri zo n Ne w Yor k, I nc. , w e e x pl ai n e d t h at a p pl yi n g t h e Willi a mso n Co u nty  t est t o d u e pr o c ess 

cl ai ms “ arisi n g fr o m t h e s a m e n u cl e us of f a cts as a t a ki n gs cl ai m ” s er v es t o “ pr e v e nt [] 

e v asi o n of t h e ri p e n ess t est b y artf ul pl e a di n g of a t a ki n gs cl ai m as a d u e pr o c ess cl ai m. ” 7 5 8 

F. 3 d 5 0 6, 5 1 5 – 1 6 ( 2 d Cir. 2 0 1 4).  

8 3 5 Hi n es b ur g att e m pts t o disti n g uis h its d u e pr o c ess cl ai m fr o m t h at ass ert e d  i n 

So ut hvie w Associ ates  b y c o nt e n di n g t h at its  o w n  c h all e n g e is t o t h e v er y e n a ct m e nt of t h e 

A m e n d e d L D Rs, n ot t o t h e a p pli c ati o n of t h e A m e n d e d L D Rs t o t h e Pr o p ert y. It ar g u es 

t h at its d u e pr o c ess cl ai m ri p e n e d w h e n E m er y— w h o 8 3 5 Hi n es b ur g all e g es is bi as e d si m pl y 

d u e t o h er e m pl o y m e nt as a pr of ess or at t h e U ni v ersit y of V er m o nt, a l ar g e l a n d o w n er  i n t h e 

Cit y — v ot e d o n a n d t h e Cit y C o u n cil e n a ct e d t h e A m e n d e d L D Rs . I n s u p p ort of its 

ar g u m e nt t h at E m er y’s all e g e d bi as  s u p p orts a c o nstit uti o n all y c o g ni z a bl e cl ai m, 8 3 5 

Hi n es b ur g r eli es  pri m aril y  o n C a perto n v. A. T. M assey Co al Co. , 5 5 6 U. S. 8 6 8 ( 2 0 0 9). 

W e ar e n ot p ers u a d e d. E v e n a c c e pti n g  arg ue n do  8 3 5 Hi n es b ur g’s c h ar a ct eri z ati o n of its 

cl ai m , t h e cl ai m f ails b e c a us e 8 3 5 Hi n es b ur g d o es n ot pl a usi bl y all e g e t h at  “t h e pr o b a bilit y of 

a ct u al bi as ” o n E m er y’s p art w as “t o o hi g h t o b e c o nstit uti o n all y t ol er a bl e .” C a perto n , 5 5 6 

U. S. at  8 7 2  (cit ati o n  o mitt e d) .3  C a perto n i n v ol v e d m att ers of j u dici al dis q u alifi c ati o n  a n d a n 

i n di vi d u al’s ri g ht t o a f air tri al: T h er e,  t h e S u pr e m e C o urt f o u n d a d u e pr o c ess vi ol ati o n 

w h e n a j usti c e of W est Vir gi ni a’s hi g h est c o urt d e ni e d a r e c us al m oti o n, o n t h e b asis  t h at h e 

 

3  “W e m a y affir m o n a n y gr o u n d wit h s u p p ort i n t h e r e c or d, . . . i n cl u di n g gr o u n ds u p o n w hi c h t h e distri ct 
c o urt di d n ot r el y. ” J usi no v. Fe d’ n of C at holic Te ac hers, I nc., 5 4 F. 4t h 9 5, 1 0 0 ( 2 d Cir. 2 0 2 2) ( cit ati o ns o mitt e d). 
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h a d r e c ei v e d “ a n e xtr a or di n ar y a m o u nt ” i n  c a m p ai g n c o ntri b uti o ns fr o m t h e pri n ci p al 

offi c er of o n e of t h e p arti es i n t h e c as e — “ a n e xtr a or di n ar y sit u ati o n w h er e t h e C o nstit uti o n 

r e q uir es r e c us al. ” Id. at 8 7 2 – 7 3, 8 8 7 . W e h a v e n ot hi n g li k e t h at sit u ati o n h er e. 8 3 5 

Hi n es b ur g’s s ol e all e g ati o n s r e g ar di n g E m er y’s all e g e d bi as ar e t h at s h e “str u g gl e d u n d er 

h e a v y c o nfli cts of i nt er est t h at vi ol at e d t h e Cit y of S o ut h B urli n gt o n’s ‘ C o nfli ct of I nt er est 

a n d Et hi cs P oli c y,’ ” a n d  t h at h er “ e m pl o y er, t h e U ni v ersit y of V e r m o nt, h a d a dir e ct 

fi n a n ci al i nt er est i n t h e o ut c o m e of t h e c o nsi d er ati o n of t h e [ L D Rs].” C o m pl. ¶ ¶ 2,  2 5 . 

T h es e c o n cl us or y ass erti o ns, wit h o ut m or e, d o  n ot pl a usi bl y s u g g est t h at E m er y’s  ris k of 

a ct u al bi as w as “s uffi ci e ntl y s u bst a nti al ” t h at h er i n v ol v e m e nt “ m ust b e f or bi d d e n if t h e 

g u ar a nt e e of d u e pr o c ess is t o b e a d e q u at el y i m pl e m e nt e d. ” C a perto n , 5 5 6 U. S. at 8 8 5 

(cit ati o n o mitt e d) ; cf. i d. at 8 8 4 ( “ N ot e v er y c a m p ai g n c o ntri b uti o n b y a liti g a nt or att or n e y 

cr e at es a pr o b a bilit y of bi as t h at r e q uir es a  j u d g e’s r e c us al, b ut t his is a n e x c e pti o n al c as e. ” 

( cit ati o ns o mitt e d)). B e c a us e 8 3 5 Hi n es b ur g ’s p erf u n ct or y all e g ati o ns f ail t o r e n d er pl a usi bl e 

its ass erti o n t h at E m er y’s ris k of bi as i n c asti n g h er v ot e as a m e m b er of t h e Cit y C o u n cil 

w or k e d  a c o nstit uti o n al h ar m , w e i d e ntif y n o err or i n t h e Distri ct C o urt’s dis miss al of t his 

s u bst a nti v e d u e pr o c ess cl ai m. 

*  *  *  

  We h a v e c o nsi d er e d 8 3 5 Hi n es b ur g’s r e m ai ni n g ar g u m e nts a n d c o n cl u d e t h at t h e y ar e 

wit h o ut m erit. A c c or di n gl y,  t h e Distri ct C o urt’s j u d g m e nt is A F F I R M E D .   

             F O R T H E C O U R T:  

 C at h eri n e O’ H a g a n W olf e, Cl er k of C o urt  
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T h e r e q uir e m e nts f or fili n g a bill of c osts ar e s et f ort h i n F R A P 3 9. A f or m f or fili n g a bill of 
c osts is o n t h e C o urt's w e bsit e.  

T h e bill of c osts m ust:  
*   b e fil e d wit hi n 1 4 d a ys aft er t h e e ntr y of j u d g m e nt; 
*   b e v erifi e d; 
*   b e s er v e d o n all a d v ers ari es;  
*   n ot i n cl u d e c h ar g es f or p ost a g e, d eli v er y, s er vi c e, o v erti m e a n d t h e fil ers e dits; 
*   i d e ntif y t h e n u m b er of c o pi es w h i c h c o m pris e t h e pri nt er's u nit; 
*   i n cl u d e t h e pri nt er's bills, w hi c h m ust st at e t h e mi ni m u m c h ar g e p er pri nt er's u nit f or a p a g e, a 
c o v er, f o ot li n es b y t h e li n e, a n d a n i n d e x a n d t a bl e of c as es b y t h e p a g e; 
*   st at e o nl y t h e n u m b er of n e c ess ar y c o pi es  i ns ert e d i n e n cl os e d f or m; 
*   st at e a ct u al c osts at r at es n ot hi g h er t h a n t h os e g e n er all y c h ar g e d f or pri nti n g s er vi c es i n N e w 
Y or k, N e w Y or k; e x c essi v e c h ar g es ar e s u bj e ct t o r e d u cti o n; 
*  b e fil e d vi a C M/ E C F or if c o u ns el is e x e m pt e d wit h t h e ori gi n al a n d t w o c o pi es.  

  

C a s e 2 3- 2 1 8, D o c u m e nt 7 7- 2, 1 1/ 0 8/ 2 0 2 3, 3 5 8 8 6 2 1, P a g e 1 of 1



U nit e d St at es C o u rt of A p p e als f o r t h e S e c o n d Ci r c uit  
T h u r g o o d M a rs h all U. S. C o u rt h o us e  

4 0 F ol e y S q u a r e  
N e w Y o r k, N Y 1 0 0 0 7  

      
D E B R A A N N LI VI N G S T O N   
C HI E F J U D G E   

C A T H E RI N E O' H A G A N W O L F E  
C L E R K O F C O U R T   

 

D at e: N o v e m b er 0 8, 2 0 2 3  
D o c k et #: 2 3- 2 1 8 c v 
S h ort Titl e: 8 3 5 Hi n es b ur g R o a d, L L C v. Cit y of S o ut h 
B urli n gt o n  

D C D o c k et #: 2 2 -c v -5 8  
D C C o urt: V T ( R U T L A N D)  
D C J u d g e: Cr a wf or d  

  

V E RI FI E D I T E MI Z E D BI L L O F C O S T S  

 

C o u ns el f or 
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 

r es p e ctf ull y s u b mits, p urs u a nt t o F R A P 3 9 ( c) t h e wit hi n bill of c osts a n d r e q u ests t h e Cl er k t o 
pr e p ar e a n it e mi z e d st at e m e nt of c osts t a x e d a g ai nst t h e 
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 

a n d i n f a v or of 
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 

f or i ns erti o n i n t h e m a n d at e. 

D o c k eti n g F e e       _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 

C osts of pri nti n g a p p e n di x ( n e c ess ar y c o pi es _ _ _ _ _ _ _ _ _ _ _ _ _ _ )  _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 

C osts of pri nti n g bri ef ( n e c ess ar y c o pi es _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _) _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 

C osts of pri nti n g r e pl y bri ef ( n e c ess ar y c o pi es _ _ _ _ _ _ _ _ _ _ _ _ _ _ ) _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 

  

( V E RI FI C A TI O N H E R E) 

                                                                                                        _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 
                                                                                                        Si g n at ur e 
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