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for the FFifth Civcuit

United States Court of Appeals

No. 23-50314 Fifth Gircuit
FILED

July 20, 2023

BRrRYAN ScoTT CAVETT, Lyle W. Cayce
Clerk

Petitioner— Appellant,

versus

BoBBY LUMPKIN, Director, Texas Department of Criminal Justice,
Correctional Institutions Division,

Respondent— Appellee.

Application for Certificate of Appealability
the United States District Court
for the Western District of Texas
USDC No. 1:22-CV-1042

UNPUBLISHED ORDER

Before SMITH, SOUTHWICK, and WILSON, Circuit Judges.
PER CURIAM:

Bryan Scott Cavett, Texas prisoner # 2124183, moves for a certificate
of appealability (COA) to appeal the district court’s dismissal of his 28
U.S.C. § 2254 application challenging his conviction for indecency with a
child by sexual contact. The district court dismissed Cavett’s application as
barred by the one-year limitations period of 28 U.S.C. § 2244(d). Cavett
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argues that he is entitled to equitable tolling of the limitations period and that
he can demonstrate cause and prejudice for the untimely filing of the
application because he received ineffective assistance of counsel. He also
asserts that he was entitled to an evidentiary hearing because deference
should not have been given to the state court’s decision.

To obtain a COA, Cavett must make “a substantial showing of the
denial of a constitutional right.” 28 U.S.C. § 2253(c)(2); see Miller-El ».
Cockrell, 537 U.S. 322, 336 (2003). Because the district court rejected the
habeas application on a procedural ground, Cavett must show “that jurists of
reason would find it debatable whether the district court was correct in its
procedural ruling.” Slack v. McDanzel, 529 U.S. 473, 484 (2000). Cavett has
not made the requisite showing. See 7d.

As Cavett fails to make the required showing for a COA, we do not
reach the issue whether the district court erred by failing to conduct an
evidentiary hearing. See United States v. Davis, 971 F.3d 524, 534-35 (5th Cir.
2020).

Cavett’s motion for a COA is DENIED.



