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CERTIFICATION OF COUNSEL 

I 巳xpr巳ss a beli巳f, based on a r巳asoned and studied professional judgment, 

that this app巳al involves one or more qu巳stions of exc巳ptional importance: 

(1) Wheth巳r this circuit should strengthen its weak 阳ro factor t巳st for abuse 

of discretion when considering dismissals pursuant to Rul巳 41(b) becaus巳 that test 

conflicts with the more rigorous approach tak巳n by other circuits that employ 

multi-factor t巳吕钮，巳specially in cas巳s wher巳 the dismissal is with prejudice. 

。） Wh巳th巳r th巳 more forgiving excusabl巳 n巳glect standard announced in Pi-

oneer Inv. Servs. Co. v. Brunswick Assocs. Ltd. P 'ship, 507 U.S. 380 (1993) should 

apply to page limit violations that lead to Rule 41 (b) dismissals with prejudice in-

st巳ad of the harsh Betty K Agencies, Ltd. v. MIV Mrmada, 432 F.3d 1333 (11th Cir. 

2005) standard. 

I expr巳ss a belief, based on a reasoned and studied professional judgm巳旧，

that the panel d巳cision is contrary to the following d巳cision(s) of the Supreme 

Court of th巳 United States or the pr巳ced巳nts of this circuit and that consideration 

by the full court is nec巳ssary to s巳cure and maintain uniformity of decisions in this 

court: Benjamin v. Sec'y for Dep ’t of Corr., 151 F. App ’x 869 (11th Cir. 2005) and 

Lazo v. Sec'y, Fla. Dep't of Corr., No. 21-11779, 2022 U.S. App. LEXIS 25818, 

2022 WL 4241672 (11th Cir. Sept. 15, 2022). 

Isl Joel H Rothman 
JOEL B. ROTHMAN 

iii 
SRIPLAW 

CALIFORNIA +GEORGIA+ FLORIDA+ TENNESSEE+ NEW YORK 



USCA 11 Case: 22-11406 Document: 37 Date Filed: 06/26/2023 Page: 4 of 33 

TABLE OF CONTENTS 

TABLE OF AUTHORITIES ......…·······················…........….........…..................…V 

I. STATEf\扭NT OF THE ISSUES ........….......….......…….......…...............…..... 1 

II. STATE1在ENT OF THE COURSE OF PROCEEDINGS AND 
DISPOSITION OF I丑卫 CASE ...................…........…….............…..........……........ 1 

III. STATEMENT OF THE NECESSARY FACTS.…........…..................…........ 3 

a. Why Mohanlal Could Not Make Tw巳nty Claims Fit the District Court’s 
Twenty Page Limit .........….........…················································…............... 3 

b. Th巳 Pan巳l Decision Affirming th巳 Harshest Sanction: Dismissal with 
Prejudic巳4

IV. ARGU1在ENT AND AUTHORITIES WHY REHEARING EN BANC IS 
NECESSARY ........…...........…….................…........…·…….........…......................... 6 

a. Panel R巳hearing En Banc is Nee巳ssary to Consid巳rth巳 Conflict B巳tween

This Circuit’s Undisciplined Approach to Abuse of Dis巳retion When 
Reviewing Final Dismissals Pursuant to Ru！巳 41 （坊， and the More Rigorous 
Approach Tak巳n by Other Circuits ...............……........….............. ·•········•··· 6 

b. Reh巳aring En Banc is N巳cessary to Det巳rmin巳矶而巳ther th巳 Excusabl巳

Neglect Standard Should Apply to Page Limit Violations.…··……............... 12 

c. Rehearing En Banc is Necessary to R巳solve the Conflict Between the 
Panel ’s Decision and This Court’s Decisions in Benjamin v. Sec'y for Dep 't 
of Corr. and Lazo v. Sec'y, Fla. Dep 't of Corr ..…......................................... 15 

V. CONCLUSION.….........…..................................…….......……........…......... 17 

PANEL DECISION ........…··········································…··························…........... 20 

IV 

SRIPLA呐F

CALIFORNIA + GEORGIA + FLORIDA + TENNESSEF +NEW YORK 



USCA1 才 Case: 22斗 1406 Document: 37 Date Filed: 06/26/2023 Page: 5 of 33 

TABLE OF AUTHORITIES 

Cases 

Allen v. Bayer Corp. (In re: Phen｝牛ropanolamine (PPA)), 
460 F.3d 1217 (9th Cir. 2006) .................…………........….................................. 11 

Benitez-Garcia v. Gonzalez-Vega, 
468 F.3d 1 (1st Cir. 2006) .........…….................…......….......….......……........ 13 

Benjamin v. Sec'y for Dep 't ~f Corr., 
151 F. App'x 869 ( 1 lth Cir. 2005) .............................….........….............. 1, 15, 16 

Betty K Agencies, LTD v. MIV Monada, 
432 F.3d 1333 (11th Cir. 2005) ..............……................…........….......…........ 1, 6 

Campbell v. Wilkinson, 

988 F.3d 798 (5th Cir. 2021) ......…························································…......... 10 

Chambers v. 凡4SCO, Inc., 
501 U.S. 32 (1991) .........…...............…........................................……··…......... 7 

Chαvezv. Sec 沙 Fla.Dψ ＇tofCor贝，

647F.3dl057(11thCir.2011) .........................................….........…................. 17 

Cheney v. Anchor Glass Container Corp., 
71 F.3d 848 (11th Cir. 1996) .........….................….........…................…....... 13 

Ehrenhaus v. Reynolds, 
965 F.2d 916 (10th Cir. 1992) ........................................……............................ 11 

Goncalves v. Sec 沙， Dep 'to[ Corr., 
745 F. App'x 151 (11th Cir. 2018)………........………................………............... 12 

Gunn v. Newsome, 
881 F.2d 949 (11th Cir. 1989) ..........................................…..........….........… 15 

Hillig v. Comm'r, 

916 F.2d 171 (4th Cir. 1990) .........…………··-………··-…………………………………….9 

Hutchins v. A.G. Edwards & Sons, 
116 F.3d 1256 (8th Cir 1997) .................….........….......……....................... 10 

John v. Louisiαna, 
828 F.2d 1129, 1131 “ 32 (5th Cir. 1987) .............................…............................. 6 

v 
SRIPLA呐f

CALIFORNIA+ GEORGIA+ FLORIDA+ TENNESSEE+ NEW YORK 



USCA11 Case: 22-11406 Document: 37 Date Filed: 06/26/2023 Page: 6 of 33 

Lazo v. Sec ’y,Dep ’t of Corr飞，
No. 21 ” 11779, 2022 U.S. App. LEXIS 25818, 2022 WL 4241672 (11th Cir. 
Sept. 15, 2022) ......…….......…...........…................................................ 1,14,15 

Lucas v. Miles, 
84 F.3d 532 (2d Cir. 1996) .....................................…........................,……........ 8 

Marx v. Gen. Revenue Corp., 
568 U.S. 371 (2013) .................……………........…..........……........…·…........ 7 

McNeal v. Papasan, 
842 F.2d 787 (5th Cir. 1988)….......….........…….............…...............…............ 6 

Meye1 v. Gwinnett Cnty. Police Dep ’t, 
No. 21-12851, 2022 WL 2439590, 2022 U.S. App. LEXIS 18399 .....……......... 7 

Mohan／αl v. State, 
162 So. 3d 1043 (Fla. 4th DCA 2015) ...... 

Pioneer Inv. Servs ‘ v. Brunswick Assocs. Ltd. P ’ship, 
507 U.S. 380 (1993) ...................................…...................................... 1, 11, 12 

Pou/is v. St，α·te Farm Fire & Cαs Co., 
747 F.2d 863 (3d Cir. 1984) ............................................................................ 8” 9 

Provenzano v. Singlet，αry, 

148 F.3d 1327 (11th Cir. 1998) ......…........….......................….......……........... 17 

Purchαsing Power, L.L. C. v. Bluestem Brands, Inc., 
851F3d1218(11thCir.2017) .............……..................................…................... 7 

Reis v. Comm 'r of Soc. Sec., 
710F.App'x828(11thCir.2017) .........….......….................…........................ 13 

Robson v. Hallenbeck, 
81F.3d1 (1st Cir. 1996) .................................................….................…............. 8 

Safari Programs, Inc. v. CollectA Int'/ Ltd., 

686 F. App'x 737 (11th Cir. 2017) ...........…·············· •·······•··•·•··•· ········……… 13 

Slack v. McDaniel, 
529 us. 473 (2000) .........………...............….................…….............................. 15 

Spencer v. Dixon, Case No. 21-CV-61121, 2022 WL 18457190 
2022 U.S. Dist. LEXIS 236632 (S.D. Fla. Dec. 16, 2022) ................................. 2 

Vl 

SRIPLAW 
CALIFORNIA + GEORGIA + FLORIDA ＋ τ'ENNESSEF • NEW YORK 



USCA1 丁 Case: 22-11406 Document: 37 Date Filed: 06/26/2023 Page: 7 of 33 

Valley Eng ’rs v. Elec. Eng ’g Co., 
158 F.3d 1051 (9th Cir. 1998) ................….........…........…...........……........ 11 

Williams v. Griswald, 
743 F.2d 1533 (11th Cir. 1984) ...........…………………………………………………..... 15 

Statutes 

28 u s.c. § 2254 ..................…....................…·…….......…........….........….. passim 

Rules 

§ 2254 Ru！巳 2(c）….........…….........……........…….......……·······················…......... 16 

Fed. R. Civ. P Rule 4(m) ........…........………................……...............…........…... 13 

S.D. Fla. Local Rule 7.l(c)(2) ........................……......…….......................…......... 3, 4 

Fed. R. Civ. P. Ru！巳 41(b) ....................……...............…........…..................…… passim 

Vll 

SRIPLAW 
CALIFORNIA + GEORGIA +FLORIDA ＋ τENNESSEE +NEW YORK 



USCA11 Case: 22-11406 Document: 37 Date Filed: 06/26/2023 Page: 8 of 33 

I. STATEMENT OF THE ISSUES 

(1) Whether this circuit should strengthen its weak two factor test for abus巳

of discretion when consid巳ring dismissals pursuant to Rule 41 (b) becaus巳 that t巳st

conflicts with the more rigorous approach taken by other circuits that 巳mploy

multi-factor tests, especially in cases where the dismissal is final. 

(2) Whether the more forgiving 巳xcusabl巳 neglect standard announc巳d in Pi-

oneer Inv. Servs. Co. v. Brunswick Assocs. Ltd. P 'ship, 507 U.S. 380 (1993) should 

apply to pag巳 limit violations that lead to Rule 41 (b) dismissals with pr巳judice in-

stead of the harsh Betty K Agencies, Ltd. v. M/V Monad，α， 432 F.3d 1333 (11th Cir. 

2005) standard. 

(3) Whether the d巳cisions in this court in Benjamin 以 Sec '.Y for Dep 't of 

Corr., 151 F. App ’x 869 (11th Cir. 2005) and Lazo v. Sec 弘 Fla. Dep 't of Corr., 

No. 21-11779, 2022 U.S. App. LEXIS 25818, 2022 矶IL 4241672 (11th Cir. S巳pt.

15, 2022) conflict with th巳 d巳cision of the panel. 

II. STATEMENT OF THE COURSE OF PROCEEDINGS AND 
DISPOSITION OF THE CASE 

Aaron Mohanlal’s tim巳ly filed p巳tition for habeas corpus was dismiss巳d ir-

r巳vocably below by a district court that invented an artificial twenty-page limit for 

petitions found nowhere in the statute, th巳 2254 Rules, the Fed巳ral Rules of Civil 

Proc巳dur巳， or th巳 Local Rules. Th巳 tw巳nty-pag巳 limit failed to tak巳 into account the 

fact that Form AO 241~the standard form “Petition for Relief From a Conviction 

SRIPLAW 
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or S巳ntenc巳 By a Person in State Custody (P巳tition Under 28 U.S.C. § 2254 for a 

Writ of Habeas Corpus）”一is already sixteen pages long without adding any addi-

tional pages. The dis位ict court crafted its twenty-page limit for petitions from 

whole cloth. 0th巳r distr妃t courts have don巳 th巳 sam巳I r巳sulting in Rul巳 4l(b) pro-

cedural dismissals based upon t巳chnical violations by unschool巳d in care巳rated pro 

se litigants. 

Mohanlal is serving a forty－甘1ree year and nine-month sentenc巳. A Broward 

County jury found Mohanlal-an art teacher with no prior criminal record guilty 

ofmol巳sting a student who report巳d the 巳vents six months aft巳r the stud巳nt gradu-

at巳d. Th巳 molestation allegedly occurred during class while 孔1£ohanlal was teaching 

forty stud巳nts. Among other mistakes2, Mohanlal’s incompetent couns巳l n巳V巳r in-

terviewed, subpoenaed, or called any students as alibi witness巳s in Mohanlal ’s de-

fense.3 

Th巳 panel affirm巳d because th巳 district comi “ was within its discretion to 

dismiss th巳 P巳tition for failure to comply with its clear orders to comply with the 

20-page limit. ” Panel Op. at 3. But there is no such “20-page limit" rul巳. The 

1 See Spencer v Dixon, Cas巳 No. 21-CV-61121, 2022 U.S. Dist. L卫XIS 236632; 
2022 WL 18457190 (S.D. Fla. Dec. 16, 2022). 

zs巳巳 Mohanlal v. State, 162 So. 3d 1043 (Fla. 4th DCA 2015). 

3 Mohanlal’s petitions maintain his innocence. . 

2 
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“rul巳” came from the district court’s own unrest1 icted inherent authority to issu巳

whatever ord巳rs it believed nec巳ssary to manage its docket-and then punish any 

disobedi巳nceth巳r巳oι－no matt巳r how disconnect巳d thos巳 orders might be from the 

r巳quirem巳nts of§ 2254, the 2254 Rules, the F巳deral Rules of Civil Procedure, or 

th巳 Local Rules. 

III. STATEMENT OF THE NECESSARY FACTS 

a. Why Mohanlal Could Not Make Twenty Claims Fit the District Court’s 
Twenty Page Limit 

The district court’s first ord巳r dismiss巳d Mohanlal ’s first petition ( 5 5 pages) 

and d巳nied Mohanlal’s simultan巳ous motion to enlarge pag巳 limits. Appx. Tabs 1 

(Petition), 3 (Motion), 5 (Order). This first order was the first time4 the district 

court told Mohanlal of the court’s p巳rsonal rule that “ looks to [Local Rul巳

7.l(c)(2)’s twenty-pag巳 limit] as a guide when 巳X巳rcising its inherent authority to 

impose page limits.” Appx. Tab 5. 

The district court’s s巳cond order dismissed 孔1ohanlal’s second p巳tition ( 42 

pages) and d巳nied Mohanlal’s second motion for exc巳ss pages. Appx. Tabs 6 (Mo-

tion), 7 (P巳t让ion), 9 (Ord巳r). The district court ordered Mohanlal to file his p巳titi on 

4 According to th巳 Panel, Mohanlal invited the district court to d巳mand he comply 
with the nonexistent page limit restriction by expr巳ssing familiarity with the rule. 
Panel Op. at 4 (“Each ofMohanlal’s pet让ions was accompanied by a motion 四”
qu巳sting a change to the pag巳 limit, suggesting Mohanlal was aware of the rule 
wh巳n he filed his first petition.”) The Panel’s logic follow巳d to its natural conclu
sion cannot b巳 squar巳d with Lazo. 

3 
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“ on this District’s form for § 2254 actions and filled out completely," which guar-

anteed that th巳 r巳sult would be at least sixt巳enpag巳seven befor巳 Mohanlal heed时

th巳 warning on the form. 5 

Th巳 district cou抖’吕 ord巳r on app巳al dismissed 孔在ohanlal’s third p巳tition (31 

pages) and denied Mohanlal’s third motion for exc巳ss pages. Appx. Tabs 10 (M。”

tion), 15 (P巳tition), 16 (Order). The district court n巳ver consider巳d Mohanlal’S ex-

planations why he n巳巳ded more than twenty pages as 巳videnc巳 of his good faith. 

Th巳 district court simply counted th巳 pages and rejected th巳 P巳titions.

b. The Panel Decision Affirming the Harshest Sanction: Dismissal with 
Prejudice 

The panel opinion affirmed the district court’s dismissal with prejudic巳.Ap-

plying th巳 t巳st in Betty K Agencies, Ltd. v. M/V Monada, 432 F.3d 1333, 1337 

(11th Cir. 2005），缸i admiralty case, th巳 panel found no abus巳 because 巳ven though 

th er巳 is no tw巳nty-pag巳 limit rule for petitions in th巳 local rules,“[e]ach of Mohan-

lal’s p巳titions was accompanied by a motion requesting a chang巳 to the pag巳 limit,

5 The warning reads: 

CAUTION: You must include in this petition all the grounds for 
relief from the conviction or sentence that you challenge. And you 
must state the facts that support each ground. If you fail to set 
forth all the grounds in this petition, you may be barred from pre
senting additional grounds at a later date. 

4 
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suggesting Mohanlal wa8 aware of the rule.” 6 Pan巳l Op. at 4. According to the 

Panel, wh巳n Mohanlal “巳ontinued to ignor巳 the district court’s 巳xplicit orders to 

follow th巳 rule in 巳ach succe8sive filing” d巳spite being “ warned[] s巳V巳ral times 

that his petition ne巳d巳d to comply with the 巳OU时’s ord巳rs setting out the page 

limit," Mohanlal crossed th巳 line into Rule 41(b)'s “ fails ... to comply with ... a 

court order” danger zone su歧jecting his last petition to dismissal. 

The Panel determined that Mohanlal acted willfully b巳cause “th巳 number of 

warnings and final chanc巳s given to Mohanlal, coupled with th巳 clarity of th巳

巳omi’s instructions, show Mohanlal willfully failed to comply with comi ord巳rs

and that dismissal with prejudice was a prop巳r sanction.” Panel Op. at 5. Th巳 Pan巳l

巳onc巳d巳d that th巳 district court never “巳xpressly” considered whether a l巳sser sanc-

tion than final and perman巳nt dismissal ofMohanlal ’s on巳 shot at fed巳ral hαbe as 

corpus relief would have b巳巳n sufficient. Panel Op. at 5. But, the Panel r巳asoned,

“th巳 district court gave several warnings to Mohanlal, and the only action left at its 

disposal7, after h巳 rep巳atedly and willfully failed to file a proper petition, was dis-

missal.” Panel Op. at 5-6. 

6 But see Lazo v. Sec 沙， Dep ’t of Corr., No. 21-11779, 2022 WL 4241672, 2022 
U.S. App. LEXIS 25818 *8 (11th Cir. S巳pt. 15, 2022) (Rule 7.1 （巳）（2）“does not 巳x

pr巳ssly apply to habea8 petitions”). 

7 This was a puzzling conclusion for th巳 pan巳l to reach. So many less s巳V巳r巳 op
tions come to mind like simply refusing to consider page8 twenty-one through the 
end of th巳 petition.

5 
SRIPLAW 

CALIFORNIA+ GEORGIA+ FLORIDA+ TENNESSEE+ NEW YORK 



USCA 11 Case: 22-11406 Document: 37 Date Filed: 06/26/2023 Page: 13 of 33 

The Par时’s interpretation ofMohanlal ’s actions as will如l 巳annot b巳 recon-

ciled with the facts. Mohanlal sought p巳rmission to 丑h a p巳titian of appropriat＜巳

i巳ngth to state his claims. Mohanlal asked for l巳ave to do som巳thing he had 巳V巳1γ

right to do and that was not prohibited by th巳 rules.

Instead ofwillfuln巳SS，“contumacious disregard for court rules” can support 

dismissal with prejudice. Betty K Agencies, 432 F.3d at 1335. But Mohanlal was 

not contumacious. Contumacious conduct is “ the stubborn resistance to authority.” 

McNeal v. Papasαn, 842 F.2d 787, 792 (5th Cir. 1988), quoting John v. Louisiana, 

828 F.2d 1129, 1131-32 (5th Cir. 1987). Mohanlal’s conduct was exasperating per-

haps, but n巳ver contumacious. 

IV. ARGUMENT AND AUTHORITIES WHY REHEARING EN BANC IS 
NECESSARY 

a. Panel Rehearing En Banc is Necessary to Consider the Conflict Between 
This Circuit’s Undisciplined Approach to Abuse of Discretion When Review

ing Final Dismissals Pursuant to Rule 41（间， and the More Rigorous Ap
proach Taken by Other Circuits 

Thet巳st for abus巳 of discretion 巳mployed by the Pan巳I wh巳n it r巳viewed the 

Rule 41(b) dismissal ofMohanlal’s petition for habeas corpus and th巳 test this 

Circuit applies to Rule 41 (b) dismissals in all contexts-conflicts with the authori” 

tative d巳cisions of at least eight other United States Courts of Appeal. Most other 

circuits apply a more rigorous test. 

This court’s uncabined standard for abus巳 of discretion when r巳viewing Rule 

6 
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41 (b) dismissals should b巳 re巳xamined en bane. This circuit's rule is subj巳ctive,

W巳ak, mall巳able, subj巳ct to abuse, and provid巳s no guidanc巳 to district coutis. A 

district court’s “ inherent powers” are not unlimited; they ar巳“governed not by rule 

or statute but by th巳 control ne巳巳ssarily vested in courts to manag巳 their own af-

fairs so as to achieve the ord巳rly and expeditious disposition of cases.” Chambers 

v. NASCO, Inc., 501 U.S. 32, 44 (1991). This power “ must b巳巳xercised with re-

straint and dis巳retion” and us巳d “ to fashion an appropriate sanction for conduct 

which abus巳s the judicial proc巳SS.” Id. at 44-45. A court may exercise this power 

“ to sanction the willful disob巳di巳nc巳 of a court ord巳r, and to sanction a pa仕y who 

has acted in bad faith, vexatiously, wantonly, or for oppressive r巳asons.” Marxv.

Gen. Revenue Corp., 568 U.S. 371, 382 (2013) (citing Chambers, 501 U.S. at 45-

46). 

Th巳 key to unlocking a comi’s inherent power is a finding of subjective bad 

faith. Purchasing Power, LLC v. Bluestem Brands, Inc., 851F.3d1218, 1223 (11th 

Cir. 2017). Evidence ofrecklessn巳ss alon巳 won’t suffice. Id. at 1225. A prose liti-

gant’s repeated disobedienc巳 of a district court's ord巳r combined with genuine ef-

forts to comply and rep巳ated pleas for understanding, and requ巳sts for relief from 

an unreachable standard, does not subjectiv巳 bad faith make. The worst you can 

call it is reckless. But “［r]eckl巳ss conduct alone is not 巳nough.” Meyer v. Gwinnett 

Cty. Police Dep't, No. 21-12851, 2022 WL 2439590, 2022 U.S. App. LEXIS 

7 
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18399, at *24-25 (11th Cir. July 5, 2022). 

Applying th巳吕巳 principles, almost ev巳ry oth巳r federal circuit has adopted a 

multi-p 

trict comi’s discretion while leaving th巳 district court free to control its docket 

within c巳1iain parametern. Thes巳 ar巳 th巳 tests8 app Ii巳d:

First Circuit: The "important considerations” that ar巳“commonly men-

tioned” includ巳（ 1 ）“the severity of th巳 violation，”（2）“th巳 legitimacy of th巳 pa呵’s

巳xcus巳，＂ (3)“repetition of violations," ( 4)“the delib巳rat＇巳ness vel non of th巳 mis-

conduct,”(5)“mitigating excuses,”(6)“prejudice to the other side and to th巳 oper-

ations of th巳 comi," and (7）“th巳 ad巳quacy oflesser sanctions.” Robson v. Hallen <

beck, 81F.3d1, 2“ 3 (1st C让. 1996).“There is also a procedural dim巳nsion ... Ordi-

narily, th巳 plaintiff is giv巳n 创i oppo1iunity to 巳xplain [his noncompliance] or argu巳

for a lesser penalty.” Id. 

Second Circuit:“[T]he corr巳ctness of a Rule 41 (b) dismissal is d巳termin巳d

in light of fiv巳 factors. Th巳y ar巳：（1) th巳 duration of th巳 plaintiff's failure to comply 

with the comi order, (2) wh巳ther plaintiff was on notice that failure to comply 

would result in dismissal，。） whether the d巳f巳ndants are likely to b巳 prejudiced by 

fmih巳r delay in th巳 proceedings, (4) a balancing of th巳巳ourt’s interest in managing 

its docket with the plaintiff's int巳rest in receiving a fair chance to b巳 heard, and ( 5) 

8 Quot巳S clean巳d up, numb巳ring added, and internal citations omitted. 
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whether th巳 judge has ad巳quately consid巳red a sanction less drastic than dismis-

sal.” Lucas v. Miles, 84 F.3d 532, 535 (2d Cir. 1996). 

Third Circuit：“In 巳xercising our appellat巳 function to determine wheth巳r

the trial court has abus巳d its discretion in dismissing [pursuant to Ru！巳 41(b)] .. 

W巳 will b巳 guid巳d by the mann巳r in which the trial court balanced th巳 following

factors ... : (1) th巳巳：xtent of th巳 p缸ty’S personal r巳sponsibility; (2) th巳 prejudice to 

th巳 adversarγcaus巳d by th巳 failure to meet sch巳duling ord巳rs and r巳spond to dis-

covery; (3) ahisto1y of dilatoriness; (4) wheth巳r the conduct of the patiy or the at-

torney was willful or in bad faith; ( 5) the effectiv巳ness of sanctions other than dis-

missal, which entails an analysis of alt巳rnative sanctions; and ( 6) the meritorious-

ness of the claim or defense.” Paulis v. State Farm Fire & Cas. Co., 747 F.2d 863, 

868 (3d Cir. 1984). 

Fourth Circuit: R巳巳ognizing the sev巳rity of dismissal as a sanction, we 

have requir巳d “that th巳 trial court consider four factors before dismissing a case 

[underRul巳 41(b)]: (1) th巳 plaintiff's d巳gr巳巳 of personal responsibility; (2) the 

amount of prejudice caus巳d th巳 defendant; (3) the pres巳nc巳 of a drawn out history 

of deliberately proc巳巳ding in a dilatory fashion; and ( 4) the effectiven巳ss of sanc-

tions less drastic than dismissal.” Hilligv. C.IR., 916 F.2d 171, 174 (4th Cir. 

1990). 

Fifth Circuit:“[I]n most cases where w巳 hav巳 affirm巳d a dismissal with 
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pr呼udice, we have found at least one of three a邵阳ati吨 factors: (!) d巳lay caused 

by [th巳］ plaintiff himself and not his a忧orney; (2) actual pr~才udic巳 to the defendant; 

or (3) d巳lay caused by intentional conduct.” Campbell v. Wilkinson, 988 F.3d 798, 

802 (5th Cir. 2021). In addition，“［w］巳 will affirm dismissals with prejudice for 

failure to prosecute only when (1) th巳re is a cl巳ar record of delay or contumacious 

conduct by the plaintiff, and (2) th巳 district couti has 巳xpr巳ssly determined that 

l巳sser sanctions would not pron:pt diligent pros巳巳ution, or th巳 r巳cord shows that 

the district court employed lesser sanctions that proved to be futil巳．” Campbellv.

Wilkinson, 988 F.3d 798 (5th Cir. 2021). 

Eighth Circuit:“Because dismissal with prejudice is an extreme sanction, it 

should be used only in cases (1) of willful disob巳dienc巳 of a court order, or (2) 

where a litigant e对1ibits a pa忧巳rn of int巳ntional d巳lay. A district court should (3) 

W巳igh its ne巳d to advanc巳 its burd巳ned docket against the cons巳quence of irrevoca-

bly extinguishing th巳 litigant’s claim and (4) consid巳r wh巳th巳r a l巳ss severe sanc-

tion could rem巳dy the effect of the litigant's transgressions on th巳 court and th巳 re-

sulting prejudice to the opposing pa抗y. Those crit巳ria, how巳ver, are not a rigid 

four-prong test. Rather, the propriety of an involuntary dismissal ultimately de-

pends on the facts of 巳ach case, which w巳 review to determin巳 whether th巳 trial

court exercised sound discretion." Hutchins v. A. G. Edwards & Sons, 116 F.3d 

1256, 1260 (8th Cir. 1997). 
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Ninth Circuit:“Courts ar巳 to weigh five factors in deciding whether to dis-

miss a cas巳 for failure to comply with a 巳ourt order: ( 1) the public’s interest in 巳x-

P巳ditious resolution of litigation; (2) the cou时’s need to manage its docket; (3) th巳

risk of prejudice to th巳 d巳f巳ndants; (4) the public policy favoring disposition of 

cases on their merits; and (5) the availability of less drastic sanctions.” Allen v. 

Bayer Corp. (I月 re: Phenylpropαnolamine (PPA) Prods. Liab. Litig.), 460 F.3d 

1217, 1226 (9th Cir. 2006). 

Tenth Circuit:“Before choosing dismissal as a just sanction, a court should 

ordinarily consid巳r a number of factors, including: (1) th巳 d巳gr巳e of actual preju-

dic巳 to the defendant; (2) th巳 amount of interferenc巳 with the judicial process; (3) 

the culpability of th巳 litigant; (4) whether th巳巳ourtwam时 the party in advanc巳

that dismissal of the action would be a likely sanction for noncompliance; and (5) 

th巳 efficacy of I巳sser sanctions. Thes巳 factors do not constitut巳 a rigid test; rather, 

they r巳present criteria for the district court to consid巳r prior to imposing dismissal 

as a sanction. Th巳 court should ordinarily evaluat巳 these factors on the record.” 

Ehrenhaus v. Reynolds, 965 F.2d 916, 921 (10th Cir. 1992). 

Th巳se faιtors are “not a s巳ries of conditions precedent before th巳 judge can 

do an严hing，＇’ but a “ way for a district judg巳 to think about what to do.” Valley 

Eng'rs Inc. v. Elec. Eng'g Co., 158 F.3d 1051, 1057 (9th Cir. 1998). Th巳 district

court below was not thinking about what to do with Mohanlal’s habeas case wh巳n
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h巳 dismissed it; the district court was thinking about clearing his docket. Th巳 dis-

trict court should have been r巳quired to balance the brutality of final dismissal 

against the severity ofMohanlal ’s violation, th巳 gravity ofMohanlal ’s mistake, or 

th巳 legitimacy ofMohanlal’S 巳xcuse for non-compliance. 

b. Rehearing En Banc is Necessary to Determine Whether the Excusable 
Neglect Standard Should Apply to Page Limit Violations 

A litigant’s rights should not be d巳prived based on that litigant’s (or his at-

torn巳y’s）巳xcusable failure to meet pag巳 limits. The term “巳xcusable neglect” 

should be interpret巳d :flexibly to apply her巳. See Pioneer Inv. Servs. Co. v. Bruns-

wick Assocs. Ltd. P 法h伊， 507U.S. 380, 389 (1993). 

“ The excusabl巳 neglect standard applies wh巳re th巳 need for the 巳xt巳nsion

was caused by som巳thing within the movant ’s control.” Goncalves v. Secy, Dep 't 

of Corr., 745 F. App ’x 151, 151 (11th Cir. 2018) citing Pioneer, 507 U.S. at 395. 

The determination of 巳：xcusable neglect “ is at bo忱。m m 巳quitable one, taking ac-

count of all relevant circumstances sur、rounding the party’s omission.” Pioneer, 

507 U.S. at 394. Four factors determin巳 whether the neglect is 巳xcusable: ( 1) th巳

dang巳r of prejudice to the nonmoving party; (2) the length of th巳 delay and its po-

t巳ntial impact on judicial proc巳巳dings; (3)th巳 reason for th巳 delay, including 

wh巳th巳r it was within the movar扰’s reasonable control; and (4) wh巳ther th巳 movant

acted in good faith. Goncalves, 745 Fed. Appx. at 152 citing Pioneer, 507 U.S. at 

395. 
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In Goncalves, this Court r它mand巳d the district court’s denial of th巳 prose

petition缸’s motion to 巳xt巳nd th巳 time to file a notice of appeal from the order 

denying his 28 U.S.C. § 2254 p巳tition for a writ ofhab巳as corpus b巳cause the dis-

trict court abused its discretion wh巳nit fail巳d to consider and apply the corr巳ct le-

gal standard announc巳d in Pioneer. This Court has applied Pioneer more broadly 

to other contexts. S巳巳 Cheney v. Anchor Glass Container Corp., 71 F.3d 848 (11th 

Cir. 1996) (district court abused its discretion when it failed to analyze whether a 

failure to tim巳ly demand a trial de novo constitutes excusable neglect within the 

meaning of Fed. R. Civ. P. 60(b) using th巳 Pioneer factors); Safari Programs, Inc. 

v. CollectA Int'! L时， 686 F. App’x 737, 744 (11th Cir. 2017) (rev巳rsing and vacat同

ing for failure to apply Pioneer t巳stwh巳r巳 the dis仕ict court fail巳d to set aside a fi-

nal default judgm巳nt based on excusable neglect where th巳 judgment was ent巳red

without holding an evid巳ntiary hearing to determin巳 damag巳S and injunctive re-

lief); Reis v. Comm 'r of Soc. Sec., 710 F. App ’x 828, 830 (11th Cir. 2017) (dismis-

sal without prejudic巳 und巳r Rule 4(m) r巳vers巳d and remand巳d for consideration of 

the Pioneer factors wh巳re the district court failed to consider the impact of the run-

ning of the statute of limitations). 0th巳r circuits have appli巳d the Pioneer t巳st for 

abuse of discretion to situations analogous to Mohanlal’s. s巳巳，巳.g., Benitez-Gαrcia 

v. Gonzαfez-Vega, 468 F.3d 1, 7 (1st Cir. 2006) (reversing dismissal of plaintiff's 

civil rights action as a sanction for missing deadlines wher巳“the district court 
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nev巳r cons id巳red plaintiffs’巳xplanations for why their failures should b巳巳，x-

cused”). 

Pioneer should b巳 appli巳d to extensions ofpag巳 limits, not just tim巳. Mo-

hanlal ’s motions for leav巳 for 巳xtension of page limits accompanied by sholier and 

sholier petitions should have b巳巳n evaluat巳d as 巳xcusable neglect. 

Mohanlal 巳xplained his conundrum to th巳 district couli: 

＃悟泼

. 

~铃

The consideration ofMohanlal’s third petition would have had no negative 
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impact on the proc巳巳dings, but th巳 district court n巳ver considered Mohanlal ’sm。”

tions or the equities. Mohanlal was caught betw巳巳n the constraints of the require” 

ments in § 2254 and the § 2254 form, but the district ignored his pleas. Mohanlal 

should have been excused for his inability to reduce th巳 page count of his pet让ions.

Consid巳rations of excusable n巳glect would hav巳 led to the corr巳ct r巳suit.

c. Rehearing En Banc is Necessary to Resolve the Conflict Between the 
Panel’s Decision and This Court’s Decisions in Bn仙min 认 Sec'y卢r D 'P ’t of 

Corr. and Lazo v. Sec'y, Fla. Dep ’t of Corr. 

Important inter巳sts in allowing a state prison巳r’ s habeas corpus petition to be 

considered on the merits defeat procedural hurdles and minist巳rial mistak巳s. Slack 

v. McDaniel, 529 U.S. 473, 477 (2000). That is why this Court “巳stablish巳d that 

th巳 standards governing th巳 sufficiency ofhab巳as corpus p巳titions ar巳 less string巳nt

when the petition is draf王edpro s巳 and without th巳 aid of counsel.” Williams v. 

Griswald, 743 F.2d 1533, 1542 (11th Cir.1984). It is also why this Court has 

“neverwav巳red from th巳 rule that courts should construe a hab巳as petition filed pro 

se mor巳 liberally than one drawn up by an attorney. ” Gunn v. Newsome, 881 F.2d 

949, 961 (11th Cir. 1989). 

In Benjamin v. Sec '.Y for Dep ’t of Corr., 151 F. A隙’x 869 (11th Cir. 2005) 

and Lazo v. Sec ’y, Fla. Dep't of Corr., No. 21-11779, 2022 U.S. App. LEXIS 

25818, 2022 WL 4241672 (11th Cir. Sept. 15, 2022), this court reversed and re-

manded Rule 41 (b) dismissals of prose prison巳rs hab巳as p巳titions on procedural 
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grounds where th巳pro se petition巳rs violated the Southern District of Florida’s am-

biguous page length rule. Thos巳 dismissals ar巳 indistinguishable from Mohanlal’s 

case. In both Benjamin and Lazo, this Court found abuse of discretion. 

In both cases the pro se p巳titioners wer巳 aceus巳d by the district court of fail-

ing to set forth their supporting facts and claims in a “brief” and “concise” fashion. 

In Benjamin, the district court complained about a p巳tition that was “ rambling, dis-

joint时， and confusing," even though it complied in all other r巳spects with § 2254 

Ru！巳 2（巳）. Benjamin, 151 F. App ’x at 872. In Lazo, the “th巳 petition was unclear 

and contain巳d ‘vague, conclusory, and rambling allegations' and combined multi-

ple claim in single headings.” Lazo,2022 矶TL 4241672, at *2. The district court re-

jectedLazo ’s “argum巳nts conc巳ming his limited English proficiency and ability to 

understand the court’ s prior ord巳rs” as “unpersuasive，＇’ id., not unlik巳 the district 

court’s complaints below about Mohanlal ’s “ cramped writing and extraneous 

pages” in which “[h ]e raises over 20 claims som巳 ofwhich include multiple sub 

claims. For 巳：xample, claim 5 has 9 s巳parat巳 sub claims.” Appx. Tab 16. 

In all thre巳 cases the pro se petitioners were constrained by sixteen page pre-

printed § 2254 form to “(1) include all grounds on which they sought relief, and (2) 

allege facts in support of each ground assert巳d.” Yet th巳 panel h巳r巳 and th巳 district

court failed to disc巳rn that the imposition of a twenty-page limit on top of a form 

that is already sixte巳n pages adds up to a 仇irty-six β6) page petition. 
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The petition in Lazo was thirty-four (34) pages long and this Comi revers巳d

the dismissal for exceeding th巳 district GOU扰’s twenty-page limit as an abuse of dis-

cretion. Th巳 p巳tition in Benjamin a仕ached nin巳 additional pag巳s of facts supporting 

Benjamin’s claim of insufficient evid巳n凶， and fourteen additional pag巳s of facts 

supporting his ineffectiv巳 assistanc巳巳！aim, and this Comi revers巳d that dismissal 

too. This Court previously ruled on them巳rits of a “ 335-page hab巳as petition ... that 

was mor巳 lik巳 a treatis巳” filed by couns巳L Provenzano v. Singletary, 148 F.3d 

1327, 1328 n.1 (11th Cir. 1998), and an 86-page p巳tition filed by counsel, Chavez 

v. Sec'y Fla. Dep 't of Corr., 647 F.3d 1057, 1059 (11th Cir. 2011), yet Mohanlal’吕

thirty-one pag巳 petition was d巳nied r巳view on the merits. 

V. CONCLUSION 

Rehearing en bane should b巳 granted, and on r巳h巳aring the district court’s 

or由r dismissing Mohanlal’s corr巳ct巳d second amended p巳tition should be vacated 

and remand巳d.

DATED: June 21, 2023 R巳sp巳ctfully submitted, 

Isl Joel Bι Rothman 

JOELB.ROTI如1AN

Florida Bar No. 98220 
ioel.rothman@sriolaw.巳om

SRIPLAW 
21301 Powerline Road, Suit巳 100

Boca Raton, FL 33433 
561.404.4350 -T巳lephone
Attorneys for Appellant Aaron Mnhanlal 
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CERTIFICATE OF COMPLIANCE 

Th巳 und巳rsign巳d certifies that th巳 foregoing P巳titian for Rehearing En Banc 

comp Ii巳s with th巳 typ巳－volum巳 limitation of the F巳d巳ral Rules of Appellat巳 Proce-

dure and this Court’ s Rules and contains fewer than 3 ,900 words. This brief con-

tains 3,882 words, excluding the parts of the petition 巳X巳mpt巳d by Fed. R. App. P. 

32(f). 

Th巳 undersign巳d 如rth巳rc巳rtifies that this Petition for R巳hearing En Banc 

complies with the typ巳facer巳quirem白白 ofFed. R. App. P. 32(a)(5) and the typ巳

style requirements of Fed. R. App. P. 32(a)(6) b巳cause this petition has be巳n pre-

pared in a proportionally spaced typ巳fac巳 using Microsoft Word V巳rsion 2016 in 

14 point font. 

Isl Joel B. Rothman 
Counsel for Appellant 
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CERTIFICATE OF SERVICE 

The undersigned does her巳by c巳tiify that on Jun巳 21, 2023, I caused this Pe-

titian for R巳hearing En Banc to be 丑l巳d electronically with th巳 Clerk of the Court 

using the CMIECF System, which will s巳nd notice of such filing to all register巳d

CM/ECFus巳rs who have filed appearances in this cause. 

Isl Joel B. Rothman 
JOELB. ROTI自在AN
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2 Opinion of the Court 

Before WILSON, LUCK, and BLACK, Circuit Judges. 

PERCURIAM: 

22 11406 

Aaron Mohanlal, a Florida prisoner represented by counsel 

on appeal, appeals the district court’s dismissal with pr句udice of 

his prose 28 U.S.C. § 2254 petition for writ of habeas corpus. Mo

hanlal contends the district court erred when it dismissed his peti 

tion because the local rule regarding page limits was inapplicable 

to his habeas petition and the court improperly considered his pe 

tition given his status as a pro se litigant. After review, 1 we affirm 

the district court. 

I. BACKGROUND 

Mohanlal's first§ 2254 petition was 52 pages long. In order

也g Moh缸tlal to file an ame且ded petition, the district court 也－

formed Mohanlal the petition “ significantly exceeds this District's 

20户page limit for motions and legal memoranda,"Z and cautioned 

Mohanlal the "failure to comply with this Order w迎 result in 

1 The appropnate standard of review is abuse of discretion, not de nova as 
Mohanlal contends, as Mohanlal' s appeal stems from his petition's dismissal 
for failure to comply with court rules. Zocaras Eζ Castro, 465 F 3d 479, 483 
(11出 Cir. 2006) (reviewing for an abuse of discretion a dist口ct court's dismissal 
for failure to comply with rules of court). 

2 Local Rule 7.l(c)(Z) for the Southern District of Florida provides motions 
缸id legal memoranda filed with the court shall not exceed 20 pages without 
leave of the cou旺， S .D. Fla. Local Rule 7.l(c)(Z). 
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dismissal of由is case, and 出at no further amendments will be per 

mitted." (Emphasis in original). Mohanlal's amended petition was 

42 pages long, which the district court again stated "significantly 

exceeds this District’S 20-page limit for motions and legal memo

randa." The district court explain时，“Petitioner completely ig

口ored the Court's Order and has resubmitted another lengthy Pe 

tition with cramped writing and extran巳ous pages inserted 

throughout." In ordering Mohanlal to file a second amended peti 

tio口， the district court o口ce again cautioned Mohanl且1 that the “ fail

ure to comply with this Ord巳r 旦旦 result in dismissal of也is case, 

and that no further amen命nents will be permitted.”(Emphasis in 

original). Despite these warnings, Mohanlal's second amended pe

tition was 31 pages long. The district court dismissed with pr句u

dice for failure to comply with th巳 Court's orders, stating Mohanlal 

had "received sufficient notice of the Court’s authority to dismiss 

for failure to comply with court orders,” and that "[ n ]everthless, 

Petitioner is unwilling to comply with th巳 Court's Orders." 

II. DISCUSSION 

The district did not abuse its discretion when it dismissed 

Mohanlal's second amended petition with pr句udice. The court 

was within its discretion to dismiss the petition for failure to com 

ply with its clear orders to comply with the 20-page limit. See Fed. 

R. Civ. P. 41(b) (provid扛ig a district court may dismiss a claim if the 

plaintiff fails to comply with a court order); Betty K Agend问 Ltd

Z气 MIVMonada, 432 F.3d 1333, 1337 (11th Cir. 2005) (sta也g a 
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district court may dismiss a claim sua sponte bas巳d on its inherent 

power to manage its docket). 

Each of Mohanlal' s petitions was accompanied by a motion 

requesting a change to the page bruit, suggesting Mohanlal was 

aware of the rule when he filed his first petition and continued to 

1伊ore the district court's explicit orders to follow the rule in each 

successive filing. The district court warned Mohanlal several times 

that his petition needed to comply with the court’s orders setting 

out the page lim扰， or his petition would be dismissed. See Moon 

v. Newsome, 863 F.2d 835, 837 (11th Cir. 1989) (“While dismissal 

is an extraordinary remedy, dismissal upon disregard of an order, 

especially where the litigant has been forewarned, gen巳ra丑y is not 

an abuse of discr巳tion.").

Even a企er he received multiple orders directing him not to 

exceed the page limit, Mohanlal continued to file amended peti

tions that were far over the page bruit. Mohanlal' s prose status did 

not excuse him from complying with the court's orders directing 

him to follow the local rules for the !en阱 of court filings. See 

Albra v. Adva刀， Inc., 490 F.3d 826, 829 (11th Cir. 2007) (stating pro 

se litigants are required to comply with applicable procedural 

rules). Despite Moh缸由l's argument on appeal that the Southern 

District’s Local Rules were inapplicable to his petition，也e district 

court ultimately dismissed the petition because Mohanlal repeat 

edly did not follow the page limit rule after he was ordered to do 

so, not because of the rule itself, which was within th巳 court's in 

herent power to manage its docket. Fed. R. Civ. P. 41(b); Moon, 
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863 F.2d at 837; see also Procup Fι Strickland, 792 F.2d 1069, 1073 

74 (11th Cir. 1986) (en bane) (recognizing “出ederal courts have 

both the inherent power and the constitutional obligation to pro

tect their jurisdiction 仕om conduct which impairs their ab血可 to

carry out Article III functions" and courts have “ a responsibility to 

prevent single litigants 企om unnecessarily encroaching on 由eju

dicial machinerγneeded by others"). 

A district court abuses its discretion when it sua sponte dis 

misses a civil ac吐onwith prejudice where ( 1) the court fails to make 

a finding the plaintiff acted will五1lly or that a lesser sanction would 

且ot have sufficed, and (2) nothing in the record supports a 也1di且g

that the plaintiff acted w址！fully or that a l巳sser sanction would not 

have sufficed. Betty K Agencies, 432 F.3d at 1338 42. While the 

district court did not expressly 缸1d other sanctions were not suffi 

cie时， the number of warnings and final chances given to Mohanlal, 

coupled with the clarity of the court's instructions, show Mohanlal 

w山fully failed to comply with court orders and 也at dismissal with 

prejudice was a proper sanction. See id While we have remanded 

cases in which th巳re has been no缸1ding on the efficacy of sanctions 

less severe than dismissal, we have also affirmed dismissals under 

Rule 4l(b) whe旦出E record supported an implicit finding that any 

lesser sanctions would not serve th巳 interests of justic巳 Mingov.

Sugar Cane Growers Co-op of Fla., 864 F.2d 101, 102-03 (11th Cir. 

1989); Goforth v. Owens, 766 F.2d 1533, 1535 (11th Cir. 1985). 

While dismissal with prejudice is a severe sanction，也巴 record

shows the district court gave several warnings to Mohanlal, and the 
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only action left at its disposal, a丘er he repeatedly and w山fully fa且ed

to file a proper petition, was dismissal. See Goforth, 766 F.2d at 

1535. Accordingly, we affirm.3 

AFFIRMED. 

3 To the extent Mohanlal requests in his brief that we take judicial notice of 
his criminal proceedings, his request is DENIED because those proceediugs 
are not relevaut to the d1stnct comt’s analysis and d1sm1ssal of the petltlon 




