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No. ______ 

 

 
IN THE  

Supreme Court of the United States 

 
JAMES T. CUNNINGHAM, 

Applicant, 
v. 
 

UNITED STATES OF AMERICA, 
Respondent. 

 
Application for Extension of Time to File a Petition for a Writ of 

Certiorari to the United States Court of Appeals for the Armed Forces 
 

To the Honorable John G. Roberts, Chief Justice of the United States: 

Pursuant to Supreme Court Rules 13.5, 22, and 30.2, the Applicant, 

Senior Airman (SrA) James T. Cunningham, respectfully requests a 60-day 

extension of time up to, and including, December 18, 2023, to file a petition for a writ 

of certiorari. Unless an extension is granted, the deadline for filing the petition for a 

writ of certiorari will be October 19, 2023. In support of this application, 

SrA Cunningham states the following: 

1. SrA Cunningham was tried and convicted at a general court-martial by a 

panel of officer and enlisted members at Ellsworth Air Force Base, South Dakota of 

one charge and one specification of murder, in violation of Article 118, Uniform Code 
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of Military Justice (UCMJ), 10 U.S.C. § 918. United States v. Cunningham, No. ACM 

40093, 2022 CCA LEXIS 527, at *1 (A.F. Ct. Crim. App. Sept. 9, 2022). The Military 

Judge sentenced SrA Cunningham to reduction to the grade of E-1, forfeiture of all 

pay and allowances, confinement for 18 years, and a dishonorable discharge. Id. The 

Convening Authority took no action on the findings or sentence of the case. Id. at *2. 

2. On direct appeal, SrA Cunningham challenged, inter alia, whether he was 

entitled to a unanimous verdict and whether the Military Judge abused his discretion 

by allowing a victim impact statement that contained videos, personal pictures, stock 

images, and lyrical music with themes of dying, saying farewell, and angels in 

heaven. Id. On September 9, 2022, finding no prejudicial error, the Air Force Court 

of Criminal Appeals (Air Force Court) affirmed the findings and sentence while 

recognizing that the Military Judge abused his discretion in permitting an erroneous 

victim impact statement.  

3. The Court of Appeals for the Armed Forces (CAAF) granted review to 

determine whether the victim impact statement was prejudicial error. United States 

v. Cunningham, 83 M.J. 139 (C.A.A.F. 2022). The CAAF also granted review on the 

unanimous verdict issue, but ordered that no briefs be filed as that issue was granted 

as a trailer to another case. Id. On July 21, 2023, the CAAF issued a split decision 

finding error, but not prejudice, with two judges dissenting. United States v. 

Cunningham, __ M.J.__, No. 23-0027, 2023 CAAF LEXIS 520 (C.A.A.F. July 21, 

2023). 
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4. The time for petitioning this Court for a writ of certiorari expires on 

October 19, 2023. This Application is being filed more than 10 days before that date. 

Attached to this application are copies of the Air Force Court and CAAF opinions 

(Attachments A – C). 

5. This Honorable Court has jurisdiction under 28 U.S.C. § 1259(3). 

6. This case presents an opportunity for this Court to resolve whether service 

members accused of a crime are entitled to a unanimous verdict like state and federal 

criminal defendants. Ramos v. Louisiana, 140 S. Ct. 1390 (2020). It also allows this 

Court to determine what test should be employed to determine prejudicial error for 

an erroneous victim impact statement.  

7. Through no fault of SrA Cunningham, Counsel has been unable to complete 

his petition for a writ of certiorari. Undersigned Counsel is the sole attorney assigned 

to SrA Cunningham’s case and is currently assigned 26 cases. Including this case, 

Counsel has two petitions for a writ of certiorari pending filing before this Court; one 

pending petition and supplement before the CAAF; and oral argument at the CAAF 

on October 25, 2023, in United States v. Rocha, No. 23-0134/AF, 2023 CAAF LEXIS 

181 (C.A.A.F. Mar. 31, 2023). This is in addition to Counsel’s day-to-day workload of 

filing initial briefs at the Air Force Court.  

8. Since the CAAF decided SrA Cunningham’s case on July 21, 2023, Counsel 

has completed the following:  
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a. Assisted in filing the petition for a writ of certiorari in United States v. 
King, 83 M.J. 115 (C.A.A.F. 2023), petition for cert. filed (July 24, 2023) 
(No. 23-66). 
 

b. Finalized the petition for a writ of certiorari in United States v. Johnson, 
No. 22-0280/AF, 2023 CAAF LEXIS 303 (C.A.A.F. May 8, 2023), motion 
to extend time granted, (July 24, 2023) (No. 23A64). This case is 
currently with the publishing company and due to this Court on 
October 5, 2023. Counsel is the sole attorney assigned to this case.  
 

c. Filed various motions and briefs with the Air Force Court. 
 

d. Led and attended various appellate advocacy trainings. 
 

9. Additionally, the printing must be processed through a federal government 

agency (the Air Force) which has payment and processing requirements that a private 

firm does not. The procurement process for a printing job cannot be forecasted with 

certainty, often has delays, and cuts approximately two weeks out of Counsel’s time 

to finalize the petition for a writ of certiorari. 
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10. For the foregoing reasons, SrA Cunningham respectfully requests that an 

order be entered extending the time to file a petition for a writ of certiorari up to, and 

including, December 18, 2023. 

Respectfully submitted,                                                                                      
 
 
       

            
 

SPENCER R. NELSON, Maj, USAF 
Counsel of Record 

Air Force Appellate Defense Division 
1500 Perimeter Road, Suite 1100 
Joint Base Andrews NAF, MD 20762 
spencer.nelson.1@us.af.mil 
(240) 612-4770 

 
 
September 28, 2023
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UNITED STATES AIR FORCE 
COURT OF CRIMINAL APPEALS 

________________________ 

No. ACM 40093 

________________________ 

UNITED STATES 

Appellee 

v. 

James T. CUNNINGHAM 

Senior Airman (E-4), U.S. Air Force, Appellant 

________________________ 

Appeal from the United States Air Force Trial Judiciary 

Decided 9 September 2022 

________________________ 

Military Judge: Sterling C. Pendleton. 

Sentence: Sentence adjudged on 18 February 2021 by GCM convened at 

Ellsworth Air Force Base, South Dakota. Sentence entered by military 

judge on 8 March 2021: Dishonorable discharge, confinement for 18 

years, forfeiture of all pay and allowances, and reduction to E-1. 

For Appellant: Major Matthew L. Blyth, USAF; Major Spencer R. Nel-

son, USAF.  

For Appellee: Lieutenant Colonel Matthew J. Neil, USAF; Major Ab-

bigayle C. Hunter, USAF; Major John P. Patera, USAF; Mary Ellen 

Payne, Esquire.  

Before KEY, ANNEXSTAD, and GRUEN, Appellate Military Judges. 

Judge ANNEXSTAD delivered the opinion of the court, in which Senior 

Judge KEY and Judge GRUEN joined.  

________________________ 

This is an unpublished opinion and, as such, does not serve as 

precedent under AFCCA Rule of Practice and Procedure 30.4. 

________________________ 
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ANNEXSTAD, Judge: 

At a general court-martial, a panel of officer and enlisted members con-

victed Appellant, contrary to his pleas, of one specification of murder, in viola-

tion of Article 118, Uniform Code of Military Justice (UCMJ), 10 U.S.C. § 918.1 

Appellant elected to be sentenced by the military judge. The military judge 

sentenced Appellant to a dishonorable discharge, confinement for 18 years, for-

feiture of all pay and allowances, and reduction to the grade of E-1.2 The con-

vening authority took no action on the findings or sentence.  

Appellant raises seven assignments of error which we have reordered and 

reworded: (1) whether Appellant’s conviction was legally and factually suffi-

cient; (2) whether the military judge abused his discretion in denying a defense 

request for an expert witness; (3) whether the military judge abused his dis-

cretion by allowing the victim’s representative to present a victim impact state-

ment that included videos, personal pictures, stock images of future events, 

and lyrical music that touched on themes of dying, saying farewell, and becom-

ing an angel in heaven; (4) whether trial counsel committed prosecutorial mis-

conduct during her sentencing argument; (5) whether the military judge 

abused his discretion by failing to suppress Appellant’s statements to law en-

forcement personnel; (6) whether Appellant’s due process rights were violated 

because Article 118(3), UCMJ, 10 U.S.C. § 918(3), does not list manslaughter 

as a lesser included offense, thereby foreclosing his ability to reduce his crimi-

nal exposure by pleading not guilty to an offense charged, but guilty to a named 

lesser included offense; and (7) whether the Government can prove beyond a 

reasonable doubt that the military judge’s failure to instruct the panel that a 

guilty verdict must be unanimous was harmless.3  

With respect to issues (5), (6), and (7), we have carefully considered Appel-

lant’s contentions and find they do not require further discussion or warrant 

relief. See United States v. Matias, 25 M.J. 356, 361 (C.M.A. 1987).  

Finding no error that materially prejudiced a substantial right of Appel-

lant, we affirm the findings and sentence.  

 

1 All references to the UCMJ and the Rules for Courts-Martial (R.C.M) are to the Man-

ual for Courts-Martial, United States (2019 ed.) (2019 MCM). 

2 Appellant was awarded 118 days of pretrial confinement credit. 

3 Issues (1), (5), and (6) were personally raised by Appellant pursuant to United States 

v. Grostefon, 12 M.J. 431 (C.M.A. 1982).  
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I. BACKGROUND 

Appellant joined the Air Force in January 2013. At the time of his trial, he 

was 27 years old, and worked as an aircraft maintainer at Ellsworth Air Force 

Base, South Dakota. In September 2018, Appellant began dating CM, and the 

two moved in together in July 2019. In September 2019, their first child, ZC, 

was born. Later that year, in December 2019, Appellant and CM became en-

gaged and were living in a house in Rapid City, South Dakota. Their two room-

mates, BS and BS’s husband, lived in the lower level of the house. 

On the morning of 3 March 2020, CM woke up, fed and changed ZC, and 

placed him in his car seat so that Appellant could drop him off at daycare on 

his way to work. Appellant left with ZC around 0645 and dropped ZC off around 

0700. CM was scheduled to work that day from 0800 until 2130 hours. CM 

testified that ZC’s daycare provider sent her multiple pictures and messages 

throughout the morning indicating that ZC was happy and acting normally. 

Around noon, Appellant was released from work early to prepare for an upcom-

ing exercise. Appellant picked up ZC from daycare on his way home and arrived 

home at approximately 1300. 

BS testified that she saw Appellant arrive home and take ZC upstairs with 

him. She went upstairs to get food between 1400 and 1500, at which point she 

saw ZC in his jumper seat near Appellant who was playing video games. BS 

stated that ZC seemed normal and happy, and she returned to her bedroom on 

the lower level of the house. BS stated that at times that afternoon she could 

hear that ZC was “unusually” fussy. BS testified that at some point after re-

turning to her room she heard footsteps upstairs and then a loud noise. At 1730 

she texted her husband concerning ZC; one of those messages read as follows: 

Idk what [Appellant] is doing but [ZC] has been super fussy and 

every time he starts screaming it sounds like [Appellant] throws 

something or jumps around like he’s pissed off that he has to 

stop playing his game then he’ll stomp to their room and leave 

[ZC] in there and I can hear him screaming and [Appellant] 

walking around. Idk if he’s getting annoyed or what but it irri-

tates me every time. It doesn’t sound like he tries to calm him or 

anything he just lets him scream[.] 

Right after sending the message, BS testified that she heard Appellant calling 

her name and rushing to her bedroom door. She stated Appellant was holding 

ZC and saying that he didn’t know what was wrong with him. BS testified that 

ZC was limp, not holding his head up, and did not appear normal. She remem-

bered Appellant telling her that he gave ZC a bottle and then heard ZC making 

a gurgling noise. 
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BS called 911 at 1732 and testified that she was the one who spent the 

majority of the time speaking with the emergency operator. BS told the opera-

tor that ZC was not breathing. While waiting for the ambulance, Appellant and 

BS gave ZC mouth-to-mouth resuscitation. BS testified Appellant appeared to 

be in shock and said things like, “Oh god. His eyes are fogging, his eyes are 

fogging;” “Come on Bubba, come on Bubba;” and “Come on, come on little man.” 

Shortly thereafter, paramedics and police officers arrived. 

Officer SB, from the Rapid City Police Department (RCPD), was one of the 

officers who responded to Appellant’s house. Officer SB testified that he spoke 

with Appellant while paramedics attended to ZC, and Appellant told him that 

ZC was sleeping, woke up fussy, and that he started making gurgling noises 

when Appellant attempted to feed him a bottle. Officer SB then stated Appel-

lant told him that after ZC started making the gurgling noises, that ZC’s eyes 

were closed, his body was limp, and he wasn’t responding to his name. 

An ambulance took ZC to the emergency room at Monument Hospital in 

Rapid City, South Dakota. Shortly thereafter CM joined Appellant at the hos-

pital. Dr. AN, a board-certified emergency physician was working that evening 

and provided medical treatment to ZC. Dr. AN testified at trial as an expert 

witness in the field of emergency medicine. Dr. AN stated that when ZC arrived 

at the emergency room, his breathing was slow and shallow, his color was pale, 

and his body was limp. Dr. AN also noted that ZC’s forehead was discolored 

and swollen. Dr. AN testified that medical providers performed chest compres-

sions, secured ZC’s airway, began intravenous medications, and performed a 

computed tomography (CT) scan of ZC’s head.4 According to Dr. AN, the CT 

scan revealed that ZC had bleeding in the brain, and ZC’s condition was caused 

by “non-accidental trauma, subdural hematoma, and metabolic acidosis.” 

Shortly after he arrived at the hospital on March 3, 2020, Officer SB was 

informed by the medical staff treating ZC that ZC had a “brain bleed.” He re-

layed that news to Appellant and CM, and told them that ZC was going to be 

airlifted to Sanford Children’s Hospital in Sioux Falls, South Dakota. Appel-

lant started crying and stated “I’m an idiot. [Crying] I feel so bad. He hit his 

head, I thought it was nothing. [Inaudible] It was under my watch; I feel so 

bad.” Officer SB asked Appellant and CM if they were willing to go to the police 

department to speak with investigators, and both agreed. Of note, Officer SB’s 

body camera captured Appellant’s responses described above. The video foot-

age was admitted as a prosecution exhibit and played for the members during 

trial. 

 

4 A computed tomography scan is a medical imaging technique used to obtain detailed 

internal images of the body. 
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RCPD Detectives SW and DH spoke with Appellant after he arrived at the 

police department. CM was separately interviewed. Detective SB testified they 

“still didn’t really know what was going on” at that point, so they conducted a 

“non-custodial interview” of Appellant. Detective SW stated he informed Ap-

pellant in the opening minutes of the interview that he was not required to 

speak with them and that he was free to leave at any time. Also, he informed 

Appellant that no matter what was discussed, “he wouldn’t be placed under 

arrest that day and he would be free to get up and leave.” Detective SW stated 

Appellant acknowledged that he did not have to speak with investigators. Dur-

ing his testimony, Detective SW confirmed that the interview was recorded and 

the substantive portion of the interview lasted approximately two hours. The 

recorded interview was admitted as a prosecution exhibit and was played dur-

ing trial for the members. 

After Appellant agreed to speak with them, Detective SW asked Appellant 

to “walk [them] through” what had happened. Appellant then went on to de-

scribe the entire morning and his picking ZC up from daycare early. Appellant 

told investigators that he put ZC in his baby activity jumper seat to play a 

short time after arriving home. According to Appellant, when he went to let his 

dog outside, he heard a loud bang and looked over at ZC in his jumper. Appel-

lant stated that ZC just smiled at him and continued to play as normal. Appel-

lant then stated that he fed ZC and laid him down for a nap. Appellant ex-

plained that when ZC woke up from his nap, he was fussy and inconsolably 

crying. Appellant then stated that he gave ZC another bottle and laid him down 

around 1730 hours, but soon thereafter heard ZC making noises. When Appel-

lant went to check on ZC, Appellant explained to investigators that he found 

ZC limp and unresponsive. 

Detective SW confirmed with Appellant that ZC did not have any medical 

conditions, physical ailments, or reported issues at daycare, and that he had 

been acting normal up until Appellant found him unresponsive. Appellant then 

mentioned that after ZC woke up from the nap, “he just wasn’t that happy baby 

anymore. He was that fussy. He was just fussy.” Detective SW asked Appellant 

about the details of the incident he described in the jumper to include: what 

the bang sounded like; how often ZC used the jumper; and if ZC had ever been 

injured in the jumper before. Detective SW also asked Appellant how CM was 

with ZC. Appellant answered that CM adored ZC and that he had never “seen 

somebody love something like that.” 

Later in the interview, Detective SW asked Appellant if there was anything 

else he could think of that might have injured ZC. Appellant answered in the 

negative. The investigators told Appellant that if ZC had bumped his head 

while in the jumper, he would not have experienced such a serious injury. De-

tective SW stated, “We know that [ZC] did not get this injury from the jumper.” 
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He then asked, “Is this a one-time thing where something happened or what -

- I mean, what happened, man?” Appellant responded he had dropped ZC, but 

had withheld that information because he was scared people would think he 

abused ZC. Detective DH replied, “Just like [SW] said a minute ago, neither he 

nor I, doubt one tiny bit that you love your son. That’s obvious. I don’t doubt 

that. Not at all. Just so we can understand, and also it may help doctors help 

your son, walk us through what happened.” 

Appellant then told investigators he dropped ZC while seated on the couch 

trying to feed him, and ZC fell face first onto the carpeted floor in the living 

room. Detective SW questioned Appellant’s story with skepticism:  

The same people that I deal with on a weekly, if not daily, basis, 

the same people that have talked to me about children injuries 

and stuff like that, that have given me the training to know that 

this injury didn’t happen by him being in a bouncer. This injury 

ain’t going to happen from a 5[-]month-old just dropping 2 or 3 

feet on carpeted ground, okay. I know that for a fact, to the point 

of -- I have several kids myself, one of which is the same age as 

your kid, has fallen off a bed from higher than that and nothing 

happens. It doesn’t happen, okay. It’s time to start giving the 

truth. We can’t keep lying about this stuff. I mean, were you 

frustrated; couldn’t get the kid to stop crying? What was going 

on? 

Appellant responded to Detective SW’s questions by claiming that he sat ZC 

on the kitchen counter and when Appellant turned to get his bottle, ZC leaned 

forward and fell off the counter onto the hardwood floor in the kitchen. Appel-

lant stated, “I should have known better because he’s only 5 months, so he’s 

not going to keep himself up.” Detective SW then asked, “[h]ow many times are 

we going to dance around this?” Appellant replied that he “didn’t do anything 

to [his] child.” The exchange then progressed as follows: 

[Detective SW]: I know it’s hard, man. You don’t get to sleep. You 

don’t get to do anything anymore. It’s hard and it’s frustrating. 

Temperatures -- and temp -- I mean, tempers rise. It happens to 

you. It happens to all of us, okay. You’re not a bad guy, but some-

thing happened. We can’t change what happened in the past. All 

we can do is face ourselves in the future and, you know, decide 

what kind of man we want to be from this point because what 

happened, happened. Now it’s about trying to make it right. Like 

my partner here said, it’s not just us asking. Anything you can 

tell us about how this really happened can help those doctors fix 

him up too. We need -- we need to know the truth. 

Attachment A

006a



United States v. Cunningham, No. ACM 40093 

 

7 

[Detective DH]: If they don’t know the mechanism of injury, they 

can’t treat the injury as effectively. Does that make sense? 

[Appellant]: Yeah. 

[Detective DH]: I mean your son’s injury is very serious, so any 

assistance that we can have to treat him is very important. 

The exchange continued by Detective DH asking Appellant to help them “help 

the doctors.” To which he responded: 

[Appellant]: Did I really hit my kid? Did I really get so mad at 

him that I just hit him? How could I not remember something 

like that? I’m a horrible father, you know. Why would I hit my 

own kid? 

[Detective DH]: That level of frustration can lead us to do things 

that we just don’t expect in ourselves. Like you don’t know what 

to do. You just feel yourself backed into a corner. 

[Appellant]: But to hit my own kid like out of frustration and just 

-- Why? I didn’t mean -- I didn’t mean to do it. Oh God. I put my 

kid in the hospital. 

[Detective SW]: Was it like with an object or just your hand or 

what? 

[Appellant]: I didn’t -- I don’t remember having any objects, so 

probably just my hand. I might have just punched him. But why 

would I do it? 

[Detective SW]: Is that what happened? 

[Appellant]: I think so. 

[Detective SW]: What do you mean, you think so? 

[Appellant]: I just remember I was getting upset. I was -- I was 

just getting frustrated because he just wouldn’t stop crying. I 

just -- next thing I know, he’s eating and he’s fine and then –[.]  

[Detective SW]: Come on, [Appellant]. 

[Detective DH]: Help us understand what happened, so we can 

help your son as best we can. 

[Detective SW]: You know what happened in there, enough to 

come up with these other stories that we all know aren’t true. 

Did you hit him? Was it just one hit or multiple or -- what hap-

pened? 

[Appellant]: It was just once, but it was hard. 
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[Detective SW]: Was it with your left or right hand? 

[Appellant]: My dominant hand [holding right hand up]. 

[Detective SW]: Right hand. Was it just with your fist or -- [?]  

[Appellant]: [Affirmative response.] 

[Detective DH]: Were you holding him? 

[Appellant]: No. He was laying down. 

[Detective DH]: On the floor? 

[Appellant]: In his little taco thing. 

[Detective SW]: When did that happen? 

[Appellant]: About around 4:30. He just wouldn’t stop crying. 

[Detective SW]: Mmm-hmm. 

[Appellant]: I didn’t know what to do. I just -- I was afraid you 

guys were going to take my kid from me. Yes, 4:30. He just 

wouldn’t stop. I thought maybe he was hungry. I tried to give 

him his bottle. He just wasn’t having it. I didn’t know what to 

do. I got frustrated. I put him in his taco, walked off, tried to cool 

down. He just kept screaming and screaming and screaming. I 

was like, I don’t know what to do. I really don’t know what to do. 

Instead of going downstairs and asking my roommate to help, I 

just let that -- the frustration, the anger, just build up inside me. 

Instead of taking it out on something else like normal people 

would do, I took it out on my own son. It’s not his fault. He’s only 

5 months. It’s not his fault. He can’t help it. He can’t tell me 

what’s wrong. He can’t -- [.] 

[Detective SW]: Where did you hit him at? 

[Appellant]: I hit him in the forehead. 

[Detective SW]: Just the one time? 

[Appellant]: [Affirmative response.] 

[Detective SW]: What happened after that? 

[Appellant]: He started crying some more. I mean, I wasn’t ex-

pecting him to be quiet after that. I just socked my kid. 

[Detective SW]: Mmm-hmm. 

[Appellant]: And he just -- he cried for a little bit. He stopped. I 

picked him up. He stopped. Then it was about 5 o’clock-ish and 
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I tried to give him his bottle again. He ate it, but there was just 

-- the way he was eating, he could -- it didn’t seem normal. 

Appellant later stated that he “was more surprised than anything. Like, I 

literally just hit my kid and my kid just looked at me with a smile -- not a smile, 

but he looked like -- he looked at me like you’re my guardian. I didn’t feel like 

it.” He went on to explain: 

I just felt like I let him down. When he did that, my heart just 

sank because I knew it was my fault. When he stopped, when he 

didn’t respond, and then when I picked him up and he was limp, 

the worst of worst feelings came to mind. Sorry.  

While Appellant was speaking to investigators, ZC was airlifted to the pe-

diatric specialty center. At trial, Dr. KS, a forensic pathologist at Sanford Chil-

dren’s Hospital, testified as an expert witness for the Government in the field 

of forensic pathology. Dr. KS confirmed a number of additional medical tests 

were conducted upon ZC’s arrival. For example, an eye exam revealed that ZC 

had extensive bilateral retinal hemorrhages, which is indicative of an abusive 

or non-accidental head injury. Dr. KS also testified a second CT scan was per-

formed on ZC’s head. He stated that this scan showed bilateral subdural hem-

orrhages and severe hypoxic-ischemic injury—meaning injury to the brain 

caused by a lack of oxygen and blood flow. Dr. KS also stated that a skeletal 

survey was completed with no fractured bones noted. Dr. KS. testified ZC died 

on 12 March 2020, nine days after arriving at the hospital, “[d]espite medical 

therapy.” 

Dr. KS also performed ZC’s autopsy which revealed that ZC had a bruise 

on the right side of his forehead, a second lighter smaller bruise in the middle 

of his forehead, and a bruise on the outside of his left ear. ZC’s internal organs 

showed no signs of disease or injury. Dr. KS also noted the post-mortem phys-

ical examination of ZC’s brain reflected the hemorrhages previously seen on 

the CT scans. He also explained that ZC’s brain was swollen, and the injuries 

to ZC’s brain were indicative of significant trauma to the outside of the head. 

Dr. KS also noted the autopsy revealed hemorrhaging around the spinal cord 

in ZC’s neck area, which he attributed to rapid acceleration and deceleration 

of the head. He further opined that a combination of shaking and punching 

would explain all of ZC’s injuries. Finally, Dr. KS testified that the manner of 

death was homicide, and specifically stated ZC “died as a result of a traumatic 

brain injury due to an assault that ha[d] components of blunt force injury and 

a rapid acceleration, deceleration injury.” 

The panel of officer and enlisted members found Appellant guilty of one 

specification of murder. 
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II. DISCUSSION 

A. Legal and Factual Sufficiency 

Appellant contends his conviction of murder is both legally and factually 

insufficient. Specifically, Appellant argues the injuries ZC “sustained do not 

align with [his] confession,” and a single punch could not have caused all of 

ZC’s injuries. Additionally, Appellant contends the character evidence pre-

sented at trial that Appellant was generally a gentle, peaceful, and patient 

person contrasts with the violent murder of which he was convicted and calls 

into question whether the Government met its burden of proof. We disagree 

with Appellant’s contentions and find no relief is warranted. 

1. Additional Background 

During their case-in chief, the Defense called two expert witnesses. The 

first was Dr. AZ, a pediatric radiologist. Dr. AZ testified the first CT scan did 

not show any swelling of ZC’s brain. Dr. AZ had reviewed the x-rays and testi-

fied he did not see any classical metaphyseal lesions which are fractures that 

can occur when shaking an infant and are highly associated with child abuse. 

He also stated no rib fractures were present. Consistent with the Government’s 

experts, Dr. AZ agreed the first CT scan did show subdural hemorrhaging, and 

the second CT scan showed swelling of ZC’s brain. On cross-examination, 

Dr. AZ also confirmed he had seen cases of abusive head trauma without any 

bone fractures. 

The second witness was Dr. DF, who was recognized as an expert witness 

in the fields of forensic pathology and biomechanics. Dr. DF testified ZC’s sub-

dural hemorrhages, brain swelling, retinal hemorrhages, neck injuries, and 

multiple bruises to his forehead could all be the result of falling from the 

kitchen counter. During cross-examination, Dr. DF agreed that all of ZC’s in-

juries were also consistent with an infant who had been punched and shaken. 

Furthermore, Dr. DF testified that he could not exclude shaking as the cause 

of death because ZC exhibited the “classic triad” of injuries associated with 

shaking: subdural hemorrhages, profuse retinal hemorrhages, and brain swell-

ing. 

During its rebuttal case, the Government called Colonel (Col) SM, a pedia-

trician, who was recognized as an expert in the fields of general and child- 

abuse pediatrics. Col SM testified she had reviewed many cases of infant shak-

ing that did not show additional injuries beyond bleeding within the skull, 

brain injuries, and retinal hemorrhages—in other words, no bone fractures or 

retinoschisis. Col SM stated ZC’s injuries were not consistent with hitting his 

head on a jumper, falling to a carpeted floor from his father’s lap, or falling 

from the kitchen counter. Finally, Col SM opined ZC’s injuries were consistent 

with a punch or punches to the head, combined with shaking. 

Attachment A

010a



United States v. Cunningham, No. ACM 40093 

 

11 

2. Law 

Issues of legal and factual sufficiency are reviewed de novo. United States 

v. Washington, 57 M.J. 394, 399 (C.A.A.F. 2002). “Our assessment of legal and 

factual sufficiency is limited to evidence produced at trial.” United States v. 

Rodela, 82 M.J. 521, 525 (A.F. Ct. Crim. App. 2021) (citing United States v. 

Dykes, 38 M.J. 270, 272 (C.M.A. 1993)), rev. denied, No. 22-0111, 2022 CAAF 

LEXIS 278 (C.A.A.F. 12 Apr. 2022). 

“The test for legal sufficiency is whether, after viewing the evidence in the 

light most favorable to the prosecution, any rational trier of fact could have 

found the essential elements of the crime beyond a reasonable doubt.” United 

States v. Robinson, 77 M.J. 294, 297–98 (C.A.A.F. 2018) (quoting United States 

v. Rosario, 76 M.J. 114, 117 (C.A.A.F. 2017)). “The term reasonable doubt, how-

ever, does not mean that the evidence must be free from conflict.” United States 

v. Wheeler, 76 M.J. 564, 568 (A.F. Ct. Crim. App. 2017) (citing United States v. 

Lips, 22 M.J. 679, 684 (A.F.C.M.R. 1986)), aff’d, 77 M.J. 289 (C.A.A.F. 2018). 

“[I]n resolving questions of legal sufficiency, we are bound to draw every rea-

sonable inference from the evidence of record in favor of the prosecution.” 

United States v. Barner, 56 M.J. 131, 134 (C.A.A.F. 2001) (citations omitted). 

As a result, “[t]he standard for legal sufficiency involves a very low threshold 

to sustain a conviction.” United States v. King, 78 M.J. 218, 221 (C.A.A.F. 2019) 

(alteration in original) (citation omitted), cert. denied, __ U.S. __, 139 S. Ct. 

1641 (2019). The test for legal sufficiency “gives full play to the responsibility 

of the trier of fact fairly to resolve conflicts in the testimony, to weigh the evi-

dence, and to draw reasonable inferences from basic facts to ultimate facts.” 

United States v. Oliver, 70 M.J. 64, 68 (C.A.A.F. 2011) (quoting Jackson v. Vir-

ginia, 443 U.S. 307, 319 (1973)). 

“The test for factual sufficiency is ‘whether, after weighing the evidence in 

the record of trial and making allowances for not having personally observed 

the witnesses,’ [this] court is ‘convinced of the [appellant]’s guilt beyond a rea-

sonable doubt.’” United States v. Reed, 54 M.J. 37, 41 (C.A.A.F. 2000) (quoting 

United States v. Turner, 25 M.J. 324, 325 (C.M.A. 1987)). “In conducting this 

unique appellate role, we take ‘a fresh, impartial look at the evidence,’ applying 

‘neither a presumption of innocence nor a presumption of guilt’ to ‘make [our] 

own independent determination as to whether the evidence constitutes proof 

of each required element beyond a reasonable doubt.’” Wheeler, 76 M.J. at 568 

(alteration in original) (quoting Washington, 57 M.J. at 399). This court’s re-

view of the factual sufficiency of evidence for findings is limited to the evi-

dence admitted at trial. See Article 66(c), UCMJ, 10 U.S.C. § 866(c); United 

States v. Beatty, 64 M.J. 456, 458 (C.A.A.F. 2007) (citations omitted). 

Appellant was convicted of murder while engaging in an act inherently 

dangerous to another in violation of Article 118, UCMJ, which required the 
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Government to prove five elements beyond a reasonable doubt: (1) that ZC is 

dead; (2) that ZC’s death resulted from the intentional acts of Appellant, spe-

cifically striking ZC in the head and shaking ZC on 3 March 2020 at or near 

Rapid City, South Dakota; (3) Appellant’s act was inherently dangerous to an-

other and showed a wanton disregard for human life; (4) Appellant knew that 

death or great bodily harm was a probable consequence of the act; and (5) the 

killing was unlawful. See Manual for Courts-Martial, United States (2019 ed.), 

pt. IV, ¶ 56.b.(3).  

3. Analysis 

During Appellant’s court-martial, the Government introduced convincing 

evidence of his guilt. Most significantly, the evidence demonstrated that on the 

morning of 3 March 2020, ZC was a healthy and happy baby and remained that 

way until approximately 1500 that afternoon. The evidence also established 

that sometime between 1500 and 1730, ZC suffered major injuries to his head 

and brain while in the sole custody of Appellant, and those injuries resulted in 

his death. This evidence was established by the testimony of ZC’s mother, ZC’s 

daycare provider, and Appellant’s roommate, BS. BS also confirmed ZC was 

“super fussy” after 1500 on the afternoon of 3 March 2020, and that Appellant 

sounded like he was angry and he either threw something or “stomped” on the 

floor. She explained she was so concerned that she sent a text message to her 

husband regarding what she heard. BS testified Appellant called her name and 

came rushing to her room asking for help moments after she sent the text. She 

testified that ZC was “limp” and not acting “normal.” The Government also 

presented testimony from three medical experts who all stated ZC’s multiple 

injuries to his head and brain were consistent with being punched and shaken. 

Finally, the Government presented Appellant’s own statements to Detectives 

SW and DH, where he admitted to punching ZC in the forehead out of frustra-

tion. 

We are not persuaded that Appellant only admitting to punching ZC in the 

head one time somehow weakens the Government’s case. In fact, even without 

Appellant’s admission, the evidence admitted into the record at trial provides 

a factually and legally sufficient basis for Appellant’s conviction. Nor are we 

persuaded that the character evidence related to Appellant’s general nature 

for peacefulness overcomes evidence of guilt. We conclude that viewing the ev-

idence in the light most favorable to the Prosecution demonstrates a rational 

trier of fact could have found the essential elements of murder while engaging 

in an act inherently dangerous to another beyond a reasonable doubt. See Rob-

inson, 77 M.J. at 297−98. Furthermore, after weighing the evidence in the rec-

ord of trial and making allowances for not having personally observed the wit-

nesses, we are ourselves convinced of Appellant’s guilt beyond a reasonable 

doubt. See Reed, 54 M.J. at 41 (citation omitted). 

Attachment A

012a



United States v. Cunningham, No. ACM 40093 

 

13 

B. Expert Witness Request 

Appellant argues the military judge abused his discretion in denying a de-

fense request for an expert witness. Specifically, Appellant contends that he 

was entitled to the production of a forensic psychologist with expertise in false 

confessions, because “the false confession was the heart of Appellant’s defense.” 

Appellant asks us to set aside his conviction and sentence. We find that the 

military judge did not abuse his discretion and conclude that no relief is war-

ranted. 

1. Additional Background 

Defense counsel requested the appointment of Dr. SR as an expert consult-

ant on 13 December 2020. Dr. SR is a forensic psychologist who specializes and 

teaches in the field of false confessions. On 22 January 2021, the convening 

authority denied Appellant’s request.5 On 27 January 2021, Defense moved the 

court to compel the production of Dr. SR as an expert consultant. The Govern-

ment filed a response in opposition on 28 January 2021. Neither side requested 

an Article 39(a), UCMJ, 10 U.S.C. § 839(a), hearing on the issue and none was 

held. In support of their motion, the Defense did not offer any statement from 

Appellant claiming that any part of his statement to law enforcement was false 

or any statement from Dr. SR on how the science behind false confessions ap-

plied to Appellant’s case. On 3 February 2021, after considering the filings of 

the parties, the military judge issued his written ruling denying the motion to 

compel. 

In his written ruling, the military judge indicated he had considered the 

defense arguments and he addressed Appellant’s failure to establish (1) that 

an expert would be of assistance to the Defense, and (2) that denial of the ex-

pert assistance would result in a fundamentally unfair trial. As to the first 

prong, the military judge concluded the Defense failed to establish why the 

expert was needed. Specifically, the military judge stated that the Defense 

“provided little evidence, if any to support the contention the [Appellant] made 

[a] false [ ] statement[ ].” The military judge also explained that “the [D]efense 

proffered no information, academic or otherwise, that connect[ed] the facts of 

this case with a false confession.” The military judge concluded no evidence 

was presented that indicated “the evidence at issue [was] beyond the ability of 

the [Appellant’s] accomplished defense counsel.” As to the second prong, the 

military judge found the Defense failed to demonstrate how the denial of expert 

 

5 Four months earlier, on 6 August 2020, the convening authority had appointed 

Dr. KG as a confidential expert consultant for the Defense in the field of forensic psy-

chology. The court further notes that the convening authority also provided additional 

expert consultants in the fields of forensic pathology, pediatric radiology, and child-

abuse pediatrics.  
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assistance would result in a fundamentally unfair trial. The military judge 

again explained that “the [D]efense has the tools necessary to appropriately 

defend the [Appellant] during the merits portion of [the] trial and present evi-

dence in extenuation and mitigation, should th[e] case reach the sentencing 

phase of [the] trial.” 

2. Law 

We review a military judge’s ruling on a motion to compel expert assistance 

for an abuse of discretion. United States v. Anderson, 68 M.J. 378, 383 

(C.A.A.F. 2010) (citation omitted). “An abuse of discretion occurs when the trial 

court’s findings of fact are clearly erroneous or if the court’s decision is influ-

enced by an erroneous view of the law.” United States v. Lloyd, 69 M.J. 95, 99 

(C.A.A.F. 2010) (quoting United States v. Freeman, 65 M.J. 451, 453 (C.A.A.F. 

2008)). 

This “standard is a strict one, calling for more than a mere difference of 

opinion. The challenged action must be arbitrary, fanciful, clearly unreasona-

ble, or clearly erroneous.” United States v. McElhaney, 54 M.J. 120, 130 

(C.A.A.F. 2000) (internal quotation marks and citations omitted). “[T]he abuse 

of discretion standard of review recognizes that a judge has a range of choices 

and [a military judge’s decision] will not be reversed so long as the decision 

remains within that range.” United States v. Gore, 60 M.J. 178, 187 (C.A.A.F. 

2004) (citation omitted). “When judicial action is taken in a discretionary mat-

ter, such action can not be set aside by a reviewing court unless it has a definite 

and firm conviction that the court below committed a clear error of judgment 

in the conclusion it reached upon weighing of the relevant factors.” United 

States v. Ellis, 68 M.J. 341, 344 (C.A.A.F. 2010) (quoting United States v. 

Sanchez, 65 M.J. 145, 148 (C.A.A.F. 2007)). 

Our superior court has also explained that: 

[S]ervicemembers are entitled to . . . expert assistance when nec-

essary for an adequate defense. The mere possibility of assis-

tance is not sufficient to prevail on the request. Instead, the ac-

cused has the burden of establishing that a reasonable probabil-

ity exists that (1) an expert would be of assistance to the defense 

and (2) that denial of expert assistance would result in a funda-

mentally unfair trial. To establish the first prong, the accused 

must show (1) why the expert assistance is needed; (2) what the 

expert assistance would accomplish for the accused; and (3) why 

the defense counsel were unable to gather and present the evi-

dence that the expert assistance would be able to develop. 

Freeman, 65 M.J. at 458 (first alteration in original) (internal quotation marks 

and citations omitted).  
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3. Analysis 

Neither party contends that the military judge’s findings of fact were 

clearly erroneous. We agree that there is sufficient evidence in the record to 

support the military judge’s findings of fact. Therefore, we turn our attention 

to the military judge’s application of the law. We note at the outset that Appel-

lant does not allege the military judge applied incorrect principles of law. In 

fact, Appellant cites much of the same authority the military judge relied upon 

in his ruling. Instead, Appellant argues that the military judge reached the 

wrong conclusion. Therefore, we review whether the military judge’s decision 

was clearly unreasonable—and conclude that it was not.  

We find that the military judge’s application of the law to the facts was not 

clearly unreasonable because the Defense did not establish the necessity of the 

requested expert assistance. At best, the Defense showed that an expert in 

false confessions offered the mere possibility of assistance. In its motion to com-

pel, the Defense stated an expert was needed to examine “issues surrounding 

susceptibility to suggestion, the methods [law enforcement officers] used, and 

how those factors potentially caused [Appellant] to provide a false explanation 

for his son’s injuries.” (Emphasis added). We note the Defense never actually 

provided any evidence that the confession Appellant made to law enforcement 

officers was false. Additionally, we find that Appellant presented no evidence 

that he suffered from any abnormal mental or emotional problems that made 

him susceptible to making false incriminatory statements in response to crim-

inal accusations. See United States v. Bresnahan, 62 M.J. 137, 143 (C.A.A.F. 

2005) (denial of a defense request for expert assistance was not an abuse of 

discretion where defense failed to provide evidence that the confession was ac-

tually false). 

Furthermore, we do not find that the military judge abused his discretion 

in concluding that an expert was not necessary to present or understand evi-

dence relating to what Appellant told law enforcement officials. We agree with 

the military judge’s conclusion that this evidence was not overly complicated, 

and that Appellant’s defense counsel were more than capable, and in fact did 

challenge and explain the substance of Appellant’s interview with the RCPD 

detectives. Here, the military judge clearly articulated his findings of fact and 

conclusions of law, and his decision was not based on an incorrect view of the 

law. Therefore, we find that the military judge did not abuse his discretion 

when he denied the defense motion to compel expert assistance in the field of 

forensic psychology with expertise in false confessions. 

C. Format of Victim Impact Unsworn Statement 

Appellant contends the military judge abused his discretion by allowing the 

victim’s representative to present a victim impact statement that included a 
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PowerPoint presentation containing videos, personal pictures, stock images of 

future events, and lyrical music that touched on themes of dying, saying fare-

well, and becoming an angel in heaven. While we agree with Appellant that 

the military judged erred, we do not find that Appellant suffered any prejudice 

as a result of the error, and thus find no relief is warranted.  

1. Additional Background 

During the Government’s sentencing case, both CM and CM’s mother tes-

tified under oath and without objection. CM’s mother primarily testified about 

the impact of ZC’s death on her and CM. More specifically, CM’s mother testi-

fied about receiving a “hysterical” phone call from CM on 3 March 2020 regard-

ing ZC’s medical emergency. She described how she immediately flew to her 

daughter’s side and was present with her at the hospital for ZC’s last days of 

life. She told the military judge that seeing ZC in the hospital was “horrific” 

and “the worst thing [she] ever had to witness in [her] entire life.” She de-

scribed the days leading up to his death as “[e]xactly what [she] imagined [her] 

hell would be.” CM’s mother also explained she was deeply impacted by ZC’s 

death, telling the military judge that his death and watching her daughter 

grapple with it “changed [her] entire life” and there were days when she could 

not get out of bed or function normally. She also described how, shortly before 

trial, she requested medication to help her cope with her grief and there were 

days where she considered taking her own life. CM’s mother also described the 

negative impact ZC’s death had on her daughter, stating that “[a]lmost every 

night I get [S]napchats of my child crying, talking about how she misses her 

child, [and how] she misses being a mommy.”  

During CM’s testimony, she described how excited she was to become a 

mother, how horrifying it was when she received the phone call that ZC was 

being rushed to the hospital, and the difficult days she spent in the hospital 

with ZC hoping that he would recover. She also described, in great detail, the 

process of deciding to withdraw life support, the moment ZC died in her arms, 

and her suffering after his death. In terms of the impact of ZC’s death, CM 

described that she “lost nearly everything” including her ability to trust others, 

her child, her relationship with Appellant, and “the future [she] thought [she] 

had.” CM said she still thinks about ZC “[e]very minute of every day.” As part 

of her testimony, CM referenced three pages of pictures which were later ad-

mitted as a prosecution exhibit. The first page was a photo of the wall in ZC’s 

hospital room that was covered in photos she had hung and a “#[ZC]strong” 

sign. The second page was a photo of CM looking at ZC in the hospital, and the 

third page was a photo of CM cuddling ZC in his hospital bed. 

Following the conclusion of the Government’s sentencing case, CM, who 

had been appointed as the Article 6b, UCMJ, 10 U.S.C. § 806b, representative 

for ZC, made an unsworn statement. The unsworn statement consisted of CM 
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orally addressing the military judge while using a PowerPoint slide show that 

consisted of pictures, videos, music with lyrics, and stock images of important 

life events. Prior to the unsworn statement, the Defense objected to the 

slideshow. In particular, the Defense argued the slideshow was not an oral or 

written statement within the meaning of Rule for Courts-Martial (R.C.M.) 

1001(c), and that it was designed to appeal to emotion. The military judge over-

ruled the objections. 

2. Law 

We review a military judge’s interpretation of R.C.M. 10016 de novo, but 

review a decision regarding the presentation of victim impact statements in 

presentencing for an abuse of discretion. See United States v. Hamilton, 78 

M.J. 335, 340 (C.A.A.F. 2019); United States v. Barker, 77 M.J. 377, 382−83 

(C.A.A.F. 2018). A military judge abuses his or her discretion when he or she 

makes a ruling based on an erroneous view of the law. See Barker, 77 M.J. at 

383.  

Article 6b, UCMJ, details several rights belonging to crime victims. Among 

them are “[t]he right to be reasonably heard at . . . [a] sentencing hearing re-

lating to the offense,” and “[t]he reasonable right to confer with the counsel 

representing the Government” at a court-martial proceeding relating to the of-

fense. Articles 6b(a)(4)(B) and 6b(a)(5), UCMJ, 10 U.S.C. § 806b(a)(4)(B), 

806b(a)(5); see also R.C.M. 1001(c)(1) (“[A] crime victim of an offense of which 

the accused has been found guilty has the right to be reasonably heard at the 

presentencing proceeding relating to that offense.”).  

“The crime victim may make an unsworn statement and . . . [t]he unsworn 

statement may be oral, written, or both.” R.C.M. 1001(c)(5)(A). “[T]he right to 

make an unsworn victim statement belongs solely to the victim or the victim’s 

designee and not to trial counsel.” United States v. Edwards, ___ M.J. ___, No. 

21-0245, 2022 CAAF LEXIS 283, at *16 (C.A.A.F. 14 Apr. 2022) (first citing 

Barker, 77 M.J. at 378; and then citing Hamilton, 78 M.J. at 342). This “right 

‘is separate and distinct from the [G]overnment’s right to offer victim impact 

statements in aggravation, under R.C.M. 1001(b)(4).”’ Id. (quoting Barker, 77 

M.J. at 378).  

Notwithstanding a victim’s right to be reasonably heard, a military judge 

has the responsibility to “[e]nsure that the dignity and decorum of the 

 

6 Rules addressing a victim’s right to be reasonably heard were contained in R.C.M. 

1001A, Manual for Courts-Martial, United States (2016 ed.). However, those rules are 

now contained in R.C.M. 1001(c). See 2019 MCM, App. 15, at A15-18 (“R.C.M. 1001(c) 

is new and incorporates R.C.M. 1001A of the MCM (2016 edition).”). Our analysis cites 

to these versions as applicable.  
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proceedings are maintained,” and shall “exercise reasonable control over the 

proceedings.” R.C.M. 801(a)(2)–(3); see also LRM v. Kastenberg, 72 M.J. 364, 

372 (C.A.A.F. 2013) (holding a victim’s “right to a reasonable opportunity to be 

heard on factual and legal grounds” is “subject to reasonable limitations and 

the military judge retains appropriate discretion under R.C.M. 801”). 

When testing for prejudice in the context of sentencing, we determine 

whether the error substantially influenced the adjudged sentence by consider-

ing “the following four factors: ‘(1) the strength of the Government’s case; (2) 

the strength of the defense case; (3) the materiality of the evidence in question; 

and (4) the quality of the evidence in question.”’ Hamilton, 78 M.J. at 343 (quot-

ing United States v. Bowen, 76 M.J. 83, 89 (C.A.A.F. 2017)). “An error is more 

likely to be prejudicial if the fact was not already obvious from the other evi-

dence presented at trial and would have provided new ammunition against an 

appellant.” Barker, 77 M.J. at 384 (citation omitted). An error is more likely to 

be harmless when the evidence was not “critical on a pivotal issue in the case.” 

United States v. Cano, 61 M.J. 74, 77−78 (C.A.A.F. 2005) (internal quotation 

marks and citation omitted). 

3. Analysis 

In light of our superior court’s recent decision in Edwards, we find that the 

military judge erred by allowing the victim’s Article 6b representative to use a 

PowerPoint presentation that included videos, personal pictures, stock images 

of future events, and lyrical music, because the contents of the pictures, music 

and videos were neither a written nor oral statement within the scope of 

R.C.M. 1001(c). 2022 CAAF LEXIS 283, at *16. 

In Edwards, the Court of Appeals for the Armed Forces (CAAF), deter-

mined the military judge abused his discretion when he allowed the deceased 

victim’s father to present an unsworn impact statement that included a video 

produced by trial counsel. Id. at *1–2. The video featured trial counsel inter-

viewing the victim’s family and a slide show of photographs set to acoustic 

background music. Id. The court concluded the military judge had erred for 

two reasons: (1) a video including acoustic music and pictures is neither a writ-

ten nor oral statement as required by the Rules for Courts-Martial, and (2) 

because trial counsel produced the video, the statement was—in part—trial 

counsel’s rather than that of the victim, while the right to make a statement 

solely belongs to victim or the victim’s designee. Id. at *2. The majority in Ed-

wards determined that a remedy was warranted because the Government had 

not met its burden to show that the video did not substantially influence the 

sentence. Id. at *2–3. 

As in Edwards, the presentation here exceeded the scope of a written or 

oral statement; therefore, we conclude the military judge erred, and we turn 
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our attention to the question of prejudice. We find the Government has demon-

strated that the use of the PowerPoint presentation did not substantially in-

fluence Appellant’s sentence and therefore conclude that no remedy is war-

ranted. 

Specifically, we find that the four factors articulated in Barker all weigh in 

the Government’s favor. 77 M.J. at 384. First, the Government’s case was ex-

ceptionally strong. The evidence in aggravation showed that Appellant killed 

his 5-month-old son after he became frustrated with his child’s crying. The tes-

timony of CM and the child’s grandmother described in great detail how excited 

CM was to become a mother, what it was like for them to get the phone call 

that ZC was being rushed to the hospital, the painful days in the hospital with 

ZC hoping he would recover, the process of deciding to withdraw ZC’s life sup-

port, the moment ZC died in CM’s arms, and the long-lasting impacts they both 

continued to suffer. 

With respect to the second factor, we find Appellant’s sentencing case was 

weak relative to the Government’s case. The Defense called a number of wit-

nesses to speak to Appellant’s rehabilitative potential, some of whom had al-

ready testified in findings. Most of the admitted witness testimony was in the 

form of pre-recorded video statements. Appellant also gave a verbal unsworn 

statement in a question-and-answer format. The unsworn statement was fo-

cused on Appellant’s own pain, the fact that he was not able to support CM 

emotionally following ZC’s death, and that he did not get to say good-bye to ZC 

or attend the funeral because he was in pretrial confinement. We find this fac-

tor also weighs in the Government’s favor. 

The third factor—the materiality of the evidence—also weighs in favor of 

the Government. As our superior court noted in Edwards, prejudice is more 

likely when “the information conveyed as a result of the error was not already 

obvious from what was presented at trial.” 2022 CAAF LEXIS 283, at *21 (ci-

tation omitted). Overall, we find the information contained in the PowerPoint 

presentation was cumulative to the information that had already been properly 

received during both the trial and sentencing proceedings. In fact, both CM 

and her mother had already testified during the sentencing proceedings and 

conveyed the profound pain and devastating impact that Appellant’s crime had 

on them. Additionally, unlike Edwards, trial counsel did not play or use any 

portion of the victim’s unsworn statement in her sentencing argument. This 

supports our conclusion that the PowerPoint was not material at trial and 

pushes the third factor in favor of the Government. 

The fourth Barker factor, the quality of the evidence, also weighs in favor 

of the Government. We highlight an important difference between this case 

and the circumstances that occurred in Edwards. In Edwards, the CAAF found 

that the statement was improper, and that remedy was appropriate, in part, 
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because it deemed the video was actually a statement from the trial counsel 

and not a statement of the victim. Here, ZC’s Article 6b, UCMJ, representative, 

CM, created the PowerPoint presentation herself. CM chose the pictures, and 

she picked the videos and music. Neither party suggests on appeal that trial 

counsel had any involvement whatsoever. Moreover, it is also worth noting 

that in this case, trial counsel did not present or play the presentation. Instead, 

CM spoke in person, directly to the military judge, and used the slide presen-

tation as a demonstrative aid to help illustrate her words. Unprompted and 

without questions from trial counsel, CM spoke directly to the military judge, 

in a military judge alone sentencing proceeding, for almost three pages of the 

transcript. We find CM’s spoken words comply with the requirements for a 

proper victim’s statement under R.C.M. 1001(c) and thus would have conveyed 

the same basic message even without the use of the PowerPoint presentation. 

Finally, as noted above, trial counsel did not play or reference any part of the 

unsworn statement during argument, and the unsworn statement contributed 

little to the Government’s case that was not already evident through properly 

admitted evidence. For these reasons, we find the fourth factor also favors the 

Government and leads to our conclusion the Government has shown that the 

PowerPoint presentation did not substantially influence Appellant’s sentence. 

D. Trial Counsel’s Sentencing Argument 

Appellant claims that trial counsel committed prosecutorial misconduct 

during her sentencing argument. Specifically Appellant argues that trial coun-

sel improperly (1) argued that Appellant struck ZC as a result of his built-up 

frustration and anger with ZC’s crying; (2) referenced the media attention and 

members present in the courtroom to improperly pressure the military judge; 

and (3) argued that Appellant’s false statements were matters in aggravation. 

The Defense did not object at any point during argument. We conclude that 

trial counsel’s argument was not plainly improper.7  

1. Additional Background 

Appellant elected to be tried by a panel of officer and enlisted members. 

Once he was convicted, Appellant elected to be sentenced by military judge 

alone. During the findings portion of the trial, the Government introduced mul-

tiple statements Appellant made to his roommate (BS), first responders, and 

law enforcement investigators about the cause of ZC’s injuries. Because the 

statements contradicted each other, the military judge instructed the members 

 

7 Appellant also requests that even if we determine that issues 3 and 4 warrant no 

relief individually, that we consider and issue a ruling on the cumulative effect of the 

alleged sentencing errors. Since we only find error with regard to issue 3, we find the 

doctrine of cumulative error inapplicable to Appellant’s case. See United States v. 

Banks, 36 M.J. 150, 170–71 (C.M.A. 1992). 
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before findings on the use of false exculpatory statements. Specifically, he ad-

vised: 

If you believe there has been evidence that, after the offense al-

legedly committed, the accused may have given false explana-

tions about the alleged offense or surrounding facts and circum-

stances, consider this: 

Conduct of an accused, including statements made and acts done 

upon being informed that a crime may have been committed or 

upon being confronted with a criminal charge, may be consid-

ered by you in light of other evidence in the case in determining 

the guilt or innocence of the accused. 

If an accused voluntarily offers an explanation or makes some 

statement tending to establish his innocence, and such explana-

tion or statement is later shown to be false, you may consider 

whether this circumstantial evidence points to consciousness of 

guilt. You may infer that an innocent person does not ordinarily 

find it necessary to invent or fabricate a voluntary explanation 

or statement tending to establish his innocence. The drawing of 

this inference is not required. 

Whether the statement made, was voluntary, or was false is for 

you to decide. You may also properly consider the circumstances 

under which the statements were given, such as the environ-

ment, under which they were given. 

Whether evidence as to an accused’s voluntary explanation or 

statement points to a consciousness of guilt, and the signifi-

cance, if any, to be attached to any such evidence, are matters 

for determination by you, the court members. 

Later during an Article 39(a), UCMJ, session, after findings had been an-

nounced but before the sentencing phase began, the parties argued the admis-

sibility of additional false exculpatory statements Appellant made to various 

family members or friends who were on the defense witness list for sentencing. 

The evidence discussed during this session concerned Appellant’s statements 

that he was forced by police to confess and that he did not remember confess-

ing. Trial counsel eventually withdrew their request to admit these state-

ments. 

The Defense called a number of live witnesses during its sentencing case. 

During cross-examination of the character witnesses, trial counsel asked a se-

ries of questions about whether the witnesses were aware of the false state-

ments Appellant had made about lack of memory of his confession, lack of 

memory about what happened to ZC, and being forced to confess by police. Trial 
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defense counsel objected to these questions, but the objections were overruled. 

The military judge ruled the questions were permissible under R.C.M. 

1001(b)(5)(e) since evidence of Appellant’s rehabilitative potential was elicited 

from the witnesses by trial defense counsel. 

Trial counsel organized the Government’s sentencing argument into three 

sections: aggravation, mitigation, and victim impact. During the aggravation 

portion of the argument, trial counsel began by discussing the nonviolent 

choices Appellant had when ZC was inconsolable on the day of the crime. Trial 

counsel then played a video clip of Appellant’s law enforcement interview 

where Appellant acknowledged, “[I]nstead of going downstairs and asking my 

roommate for help, I just let the frustration, the anger, just build up inside 

me.” Immediately following the video clip, trial counsel stated “this is aggra-

vating” and went on to argue that despite having multiple viable nonviolent 

avenues for ZC’s care, Appellant let his anger and frustration get the best of 

him and chose to resort to violence. 

Trial counsel then discussed the false statements Appellant made about 

the cause of ZC’s injuries which had been admitted during the Government’s 

case-in-chief. More specifically, trial counsel argued that Appellant’s false 

statements about the source of his son’s injuries were aggravating because they 

showed a lack of remorse and compromised his son’s treatment: 

But what he does not do, he doesn’t tell the truth about what 

just happened? In that split second [Appellant] goes from beat-

ing his son into self-preservation mode. He is more interested in 

protecting himself, keeping himself out of trouble then [sic] get-

ting his son the help that he so desperately needs. He tells [his 

roommate], I don’t know what happened. A couple of minutes 

later, the first responders show up, he has a little bit more time, 

and he tells them well, I’m not sure what happened, [ZC] was 

feeding and ma[de] some choking noise. But I just don’t know 

what happened. 

He gets to the hospital, and the doctors say, your kid has a bruise 

on his head. So, then [Appellant] says, oh well it was the taco -- 

or the bouncy thing, the jumper. And then when he goes to law 

enforcement, while his son is fighting for his life, [Appellant] 

tells lie, after lie, after lie, after lie, until we finally get a piece of 

truth. [Appellant] finally admits, yes, I punched my son. 

. . . . 

[Appellant’s] repeated lies were designed to keep him out of trou-

ble and were in complete disregard to the well-being and safety 
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of his baby. These are aggravating circumstances surrounding 

the [Appellant]’s crime. 

During the rehabilitation section of her argument, trial counsel mentioned 

the false statements Appellant made regarding memory loss of his confession 

and being forced by law enforcement to confess. Trial counsel then went on to 

highlight the impact of Appellant’s crime on ZC, CM, and members of their 

family. 

Trial counsel concluded her argument by urging the military judge to con-

sider general deterrence in assessing the sentence: 

This shows you how serious the [Appellant]’s crime is. Your sen-

tence, Your Honor, must reflect that. You have seen the media, 

and you see the people in the courtroom, and you have heard 

witness testimony talking about the media interest in this case, 

the world is watching. The world wants to know what price tag 

you’re going to put on this [Appellant] for murdering his son. 

Send a message that promotes respect for the law. Send a mes-

sage to deter others from ever thinking of doing what [Appellant] 

did. And send a message to promote justice in this case, Your 

Honor. And that must include at least 20 to 25 years[’] confine-

ment, a dishonorable discharge, and reduction in rank to E-1, 

and total forfeitures. 

Trial defense counsel did not object at any point during trial counsel’s sen-

tencing argument. At the conclusion of trial defense counsel’s sentencing argu-

ment, the military judge offered both parties another opportunity to object to 

opposing counsel’s argument. Both parties answered in the negative. 

2. Law 

Whether an accused has waived or merely forfeited an issue is a question 

of law we review de novo. United States v. Ahern, 76 M.J. 194, 197 (C.A.A.F. 

2017) (citing United States v. Rosenthal, 62 M.J. 261, 262 (C.A.A.F. 2005)).  

“Whereas forfeiture is the failure to make the timely assertion of a right, 

waiver is the intentional relinquishment or abandonment of a known right.” 

Id. (quoting United States v. Gladue, 67 M.J. 311, 313 (C.A.A.F. 2009)). Issues 

that are waived leave no error for this court to correct on appeal. United States 

v. Campos, 67 M.J. 330, 332 (C.A.A.F. 2009) (citing United States v. Pappas, 

409 F.3d 828, 830 (7th Cir. 2005)). An affirmative statement that an Accused 

at trial has “no objection” generally “constitutes an affirmative waiver of the 

right or admission at issue.” United States v. Swift, 76 M.J. 210, 217 (C.A.A.F. 

2017) (citations omitted).  
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The issue of “[i]mproper argument is a question of law that we review de 

novo.” United States v. Marsh, 70 M.J. 101, 104 (C.A.A.F. 2011) (citation omit-

ted). However, if the defense does not object to a sentencing argument by trial 

counsel, we review the issue for plain error. Id. (citing United States v. Erick-

son, 65 M.J. 221, 223 (C.A.A.F. 2007)). To establish plain error, an appellant 

“must prove the existence of error, that the error was plain or obvious, and that 

the error resulted in material prejudice to a substantial right.” Id. at 106 (citing 

Erickson, 65 M.J. at 223). Again, because “all three prongs must be satisfied in 

order to find plain error, the failure to establish any one of the prongs is fatal 

to a plain error claim.” United States v. Bungert, 62 M.J. 346, 348 (C.A.A.F. 

2006). 

During sentencing argument, “[t]rial counsel may . . . refer to the sentenc-

ing considerations set forth in R.C.M. 1002(f).” R.C.M. 1001(h). These consid-

erations include “the nature and circumstances of the offense and the history 

and characteristics of the accused.” R.C.M. 1002(f)(1). They also include the 

“impact of the offense on” the “social, psychological, or medical well-being of 

any victim of the offense,” R.C.M. 1002(f)(2)(A), and on “the mission, discipline, 

or efficiency of the command of the accused and any victim of the offense.” 

R.C.M. 1002(f)(2)(B). In addition to these considerations, trial counsel may re-

fer to the need for the sentence to: “(A) reflect the seriousness of the offense; 

(B) promote respect for the law; (C) provide just punishment for the offense; 

(D) promote adequate deterrence of misconduct; (E) protect others from further 

crimes by the accused; [and,] (F) rehabilitate the accused . . . .” R.C.M. 1001(h); 

R.C.M. 1002(f)(3). 

“Trial counsel is entitled to argue the evidence of record, as well as all rea-

sonable inferences fairly derived from such evidence.” Frey, 73 M.J. at 248 (in-

ternal quotation marks and citation omitted). “[E]ither party may comment on 

properly admitted unsworn victim statements” during presentencing argu-

ment. United States v. Tyler, 81 M.J. 108, 113 (C.A.A.F. 2021).  

“During sentencing argument, the trial counsel is at liberty to strike hard, 

but not foul, blows.” United States v. Halpin, 71 M.J. 477, 479 (C.A.A.F. 2013) 

(internal quotation marks and citation omitted). “[T]he argument by a trial 

counsel must be viewed within the context of the entire court-martial.” United 

States v. Baer, 53 M.J. 235, 238 (C.A.A.F. 2000). “The focus of our inquiry 

should not be on words in isolation, but on the argument as viewed in context.” 

Id. (internal quotation marks and citations omitted). 

“The legal test for improper argument is whether the argument was erro-

neous and whether it materially prejudiced the substantial rights of the ac-

cused.” United States v. Frey, 73 M.J. 245, 248 (C.A.A.F. 2014) (quoting Baer, 

53 M.J. at 237). Three factors “guide our determination of the prejudicial effect 

of improper argument: ‘(1) the severity of the misconduct, (2) the measures 
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adopted to cure the misconduct, and (3) the weight of the evidence supporting 

the conviction[s].’” United States v. Sewell, 76 M.J. 14, 18 (C.A.A.F. 2017) (al-

teration in original) (quoting United States v. Fletcher, 62 M.J. 175, 184 

(C.A.A.F. 2005)). “In applying the Fletcher factors in the context of an allegedly 

improper sentencing argument, we consider whether trial counsel’s comments, 

taken as a whole, were so damaging that we cannot be confident that the ap-

pellant was sentenced on the basis of the evidence alone.” Halpin, 71 M.J. at 

480 (alteration, internal quotation marks, and citation omitted). 

“[T]he lack of a defense objection is ‘some measure of the minimal impact 

of a prosecutor’s improper comment.”’ United States v. Gilley, 56 M.J. 113, 123 

(C.A.A.F. 2001) (quoting United States v. Carpenter, 51 M.J. 393, 397 (C.A.A.F. 

1999)).  

“In a military judge alone case we would normally presume that the mili-

tary judge would disregard any improper comments by counsel during argu-

ment and such comments would have no effect on determining an appropriate 

sentence.” United States v. Waldrup, 30 M.J. 1126, 1132 (N.M.C.M.R. 1989). 

3. Analysis 

The Government argues that trial defense counsel waived any objection to 

trial counsel’s argument by virtue of announcing they had no objections at the 

end of the argument and that we should not address any of the issues raised 

by Appellant on appeal regarding trial counsel’s argument. We decline the Gov-

ernment’s request, instead consider the issues forfeited, and review for plain 

error.  

Appellant first contends trial counsel improperly argued that Appellant 

struck ZC out of his built-up anger and frustration with ZC’s crying. Appellant 

reasons that this evidence constituted the actus reus of the offense, and there-

fore was not proper evidence of aggravation. We disagree. The actus reus of 

Appellant’s crime was striking ZC in the head and shaking ZC. Here, trial 

counsel commented on properly admitted evidence and argued it was an ag-

gravating factor that Appellant’s motive was anger and frustration when he 

had multiple other nonviolent options for ZC’s care. These matters related di-

rectly to the offense of which Appellant was convicted. We find no error, plain 

or otherwise, with this argument. 

Next, Appellant contends that trial counsel’s reference to the media and 

spectator attention on the case was improper because it improperly pressured 

the military judge to comply with trial counsel’s sentence recommendation. We 

disagree and find trial counsel’s argument was a permissible method to argue 

for general deterrence and justice. 

For support, Appellant relies on United States v. Norwood, 81 M.J. 12 

(C.A.A.F. 2021). In that case, the trial counsel asked the members, without 
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objection, to think about what would happen “when you all return to your nor-

mal duties . . . . [A]nd someone asks you . . . . ‘Wow, what did [Appellant] get 

for that?’ Do you really want your answer to be ‘nothing at all’?” Id. at 19 (al-

terations in original). Under a plain error standard of review, the CAAF set 

aside the sentence, finding the trial counsel had improperly “pressured the 

members to consider how their fellow service-members would judge them and 

the sentence they adjudged instead of the evidence at hand.” Id. at 21. The 

CAAF reasoned, “Arguing an inflammatory hypothetical scenario with no basis 

in evidence amounts to improper argument that we have repeatedly, and quite 

recently, condemned.” Id. (citing United States v. Voorhees, 79 M.J. 5, 14–15 

(C.A.A.F. 2019)). The CAAF reminded practitioners that “[t]rial counsel may 

properly ask for a severe sentence, but [they] cannot threaten the court mem-

bers with the specter of contempt or ostracism if they reject [their] request.” 

Id. (alterations in original) (quoting United States v. Wood, 40 C.M.R. 3, 9 

(C.M.A. 1969)). 

However, in our view, unlike Norwood, the remarks here cannot be under-

stood to pressure or threaten the military judge with contempt or ostracism 

from others if he reached a sentence that was less than trial counsel’s recom-

mended sentence. At no point did trial counsel suggest that others would judge 

him unfavorably if he imposed, or did not impose, a certain sentence. Trial 

counsel frequently referenced the evidence in the case, explaining the aggra-

vating circumstances of Appellant’s crime, and argued that the sentence 

should promote general deterrence, respect for the law, and justice. As our 

court has recently stated, “We decline to extend Norwood to remarks aimed at 

specific or general deterrence that are founded in the record and devoid of pres-

sure or threats.” United States v. Jackson, No. ACM 39955, 2022 CCA LEXIS 

300, at *95 (A.F. Ct. Crim. App. 23 May 2022) (unpub. op.). We therefore con-

clude that Appellant has not demonstrated trial counsel’s argument, in con-

text, was clear or obvious error. See Erickson, 65 M.J. at 223. 

Finally, Appellant claims that trial counsel’s reference to false statements 

was not proper evidence in aggravation. Appellant bases his argument, in part, 

on the premise that trial counsel acknowledged Appellant’s statements regard-

ing being forced by police to confess and not remembering his confession were 

not proper matters of aggravation. However, we see no evidence that trial coun-

sel used these statements at all during argument. The only false statements 

trial counsel argued as evidence in aggravation were statements Appellant 

made to his roommate, first responders, and law enforcement about the cause 

of ZC’s injuries. This was permissible because the evidence showed, and trial 

counsel argued, that having an accurate history of how the injuries occurred 

would have assisted in providing ZC medical care. In fact, this argument was 

supported by multiple medical providers who testified about the importance of 

having an accurate history of a patient’s injury when providing treatment. 
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Additionally, during the interview with Appellant, Detective SW informed him 

that an accurate history would help medical providers care for ZC. Using this 

evidence, trial counsel argued that Appellant’s false statements were aggra-

vating because Appellant was “more interested in protecting himself, keeping 

himself out of trouble” than getting ZC “the help he so desperately need[ed]” 

and Appellant’s “lies were designed to keep him out of trouble and were in 

complete disregard to the well-being and safety of his baby.” We do not find 

that trial counsel engaged in the improper argument of saying merely lying 

about the offense alone constituted aggravating evidence. Rather, we find that 

trial counsel properly connected the false statements to the negative impact on 

ZC’s medical care, which he was only receiving as a direct result of Appellant’s 

crime. Therefore, we conclude Appellant has failed to show that trial counsel’s 

argument constituted plain or obvious error. 

Even if we were to assume error, plain or obvious, the sentencing authority 

in this case was a military judge, sitting alone. Military judges are presumed 

to know the law and to follow it absent clear evidence to the contrary. Erickson, 

65 M.J. at 225 (citing United States v. Mason, 45 M.J. 483, 484 (C.A.A.F. 

1997)). Here, there is no evidence to rebut that presumption. Finally, after 

weighing the Fletcher factors together and considering trial counsel’s argu-

ments in context, we are confident that the military judge properly sentenced 

Appellant on the basis of the evidence alone. Erickson, 65 M.J. at 224. 

III. CONCLUSION 

The findings and sentence as entered are correct in law and fact, and no 

error materially prejudicial to the substantial rights of Appellant occurred. Ar-

ticles 59(a) and 66(d), UCMJ, 10 U.S.C. §§ 859(a), 866(d). Accordingly, the find-

ings and the sentence are AFFIRMED. 

 

FOR THE COURT 
 

 

 

CAROL K. JOYCE 

Clerk of the Court 
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for the Armed Forces 

Washington, D.C. 
 

United States,                 
                   Appellee    
                               
             v.                
                               
James T.                         
Cunningham,                     
                   Appellant 

USCA Dkt. No.  23-0027/AF 
Crim.App. No.  40093 
 

ORDER GRANTING REVIEW 

 
On consideration of the petition for grant of review of the decision of the 

United States Air Force Court of Criminal Appeals, it is, by the Court, this 13th 
day of December, 2022, 

 
ORDERED:  

That said petition is hereby granted on the following issues: 
 
I.  WHETHER THE AIR FORCE COURT PROPERLY APPLIED 
UNITED STATES v. EDWARDS, 82 M.J. 239 (C.A.A.F. 2022) IN 
FINDING ERROR—BUT NO PREJUDICE—FOR A VICTIM 
IMPACT STATEMENT THAT INCLUDED VIDEOS, PERSONAL 
PICTURES, STOCK IMAGES OF FUTURE EVENTS, AND 
LYRICAL MUSIC THAT TOUCHED ON THEMES OF DYING, 
SAYING FAREWELL, AND BECOMING AN ANGEL IN 
HEAVEN.   
 
II.  WHETHER TRIAL COUNSEL’S SENTENCING ARGUMENT 
WAS IMPROPER UNDER UNITED STATES v. WARREN, 13 M.J. 
278 (C.M.A. 1982) AND UNITED STATES v. NORWOOD, 81 M.J. 
12 (C.A.A.F. 2021), RESPECTIVELY, WHEN SHE:  (1) ARGUED 
THAT APPELLANT’S UNCHARGED, FALSE STATEMENTS 
WERE AGGRAVATING EVIDENCE AFTER SHE HAD 
PREVIOUSLY CITED CASE LAW TO THE MILITARY JUDGE 
THAT SAID FALSE STATEMENTS WERE NOT ADMISSIBLE 
AS EVIDENCE IN AGGRAVATION; AND (2) TOLD THE 
MILITARY JUDGE THAT HE HAD SEEN THE MEDIA AND 
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THE WORLD WAS WATCHING, TO JUSTIFY HER SENTENCE 
RECOMMENDATION.   
 
III.  WHETHER APPELLANT WAS DEPRIVED OF THE RIGHT 
TO A UNANIMOUS VERDICT UNDER RAMOS v. LOUISIANA, 
140 S.CT. 1390 (2020), AFTER THE MILITARY JUDGE DENIED 
HIS MOTION FOR UNANIMITY, DENIED HIS REQUEST TO 
POLL THE PANEL ON WHETHER ITS VERDICT WAS 
UNANIMOUS, AND THE AIR FORCE COURT DISMISSED THE 
ISSUE WITH NO DISCUSSION. 

 
Briefs will be filed under Rule 25 on Issues I and II only. 

 
For the Court, 

 
 
 

/s/ Malcolm H. Squires, Jr.  
 Clerk of the Court 

 
 
 
cc: The Judge Advocate General of  the Air Force 
 Appellate Defense Counsel (Nelson)  
 Appellate Government Counsel  (Payne)   

Attachment B

029a



This opinion is subject to revision before publication. 

 

 

UNITED STATES COURT OF APPEALS 
FOR THE ARMED FORCES 

_______________ 

 

UNITED STATES 

Appellee 

 

v. 

 

James T. CUNNINGHAM, Senior Airman 

United States Air Force, Appellant 

 

No. 23-0027 

Crim. App. No. 40093 

 

Argued March 29, 2023—Decided July 21, 2023 

 

Military Judge: Sterling C. Pendleton  

 

For Appellant: Major Spencer R. Nelson (argued); 

Major David L. Bosner. 

 

For Appellee: Major Morgan R. Christie (argued); 

Colonel Naomi P. Dennis and Mary Ellen Payne, 

Esq. (on brief). 

 

Judge SPARKS delivered the opinion of the Court, 

in which Chief Judge OHLSON and Judge 

JOHNSON joined. Judge MAGGS filed a separate 

opinion concurring in part and dissenting in part, in 

which Judge HARDY joined. 

_______________ 

 

 

Attachment C

030a



United States v. Cunningham, No. 23-0027/AF 

Opinion of the Court 

2 

 

Judge SPARKS delivered the opinion of the Court. 

In 2021, a general court-martial consisting of officer and 

enlisted members convicted Senior Airman (SrA) James T. 

Cunningham (Appellant), contrary to his pleas, of murder 

in violation of Article 118, Uniform Code of Military Justice 

(UCMJ), 10 U.S.C. § 918 (2018). A military judge sentenced 

Appellant to a dishonorable discharge, confinement for 

eighteen years, forfeiture of all pay and allowances, and re-

duction to E-1. After the convening authority took no action 

on the case, the lower court affirmed the findings and the 

sentence. United States v. Cunningham, No. ACM 40093, 

2022 CCA LEXIS 527, at *2, 2022 WL 4115134, at *1 (A.F. 

Ct. Crim. App. Sept. 9, 2022) (unpublished). 

This Court then granted review of the following issues: 

I. Whether the Air Force Court properly applied 

United States v. Edwards, 82 M.J. 239 (C.A.A.F. 

2022) in finding error—but no prejudice—for a 

victim impact statement that included videos, per-

sonal pictures, stock images of future events, and 

lyrical music that touched on themes of dying, 

saying farewell, and becoming an angel in heaven. 

II. Whether trial counsel’s sentencing argument 

was improper under United States v. Warren, 13 

M.J. 278 (C.M.A. 1982) and United States v. Nor-

wood, 81 M.J. 12 (C.A.A.F. 2021), respectively, 

when she: (1) argued that Appellant’s uncharged, 

false statements were aggravating evidence after 

she had previously cited case law to the military 

judge that said false statements were not admis-

sible as evidence in aggravation; and (2) told the 

military judge that he had seen the media and the 

world was watching, to justify her sentence rec-

ommendation. 

III. Whether Appellant was deprived of the right 

to a unanimous verdict under Ramos v. Louisiana, 

140 S. Ct. 1390 (2020), after the military judge de-

nied his motion for unanimity, denied his request 

to poll the panel on whether its verdict was 
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unanimous, and the Air Force Court dismissed the 

issue with no discussion.1  

United States v. Cunningham, 83 M.J. 139 (C.A.A.F. 2022) 

(order granting review). We answer the first granted issue 

in the affirmative and hold that the second granted issue 

is expressly waived. 

I. Background 

At the time of the offense, Appellant was approximately 

twenty-six years old and had been dating CM before the 

couple had a child, ZC. The three lived together with two 

housemates: BS and BS’s husband. On the day of the of-

fense ZC was almost six months old. ZC’s day-care provider 

texted CM letting her know that he was happy and acting 

normally while at day care. 2022 CCA LEXIS 527, at *4, 

2022 WL 4115134, at *2. Appellant brought ZC home from 

day care while CM was still at work. After doing so, Appel-

lant took ZC upstairs and began playing video games. Id., 

2022 WL 4115134, at *2. BS noted that ZC was “ ‘unusu-

ally’ fussy,” and texted her husband that it sounded like 

Appellant was throwing something or jumping around as if 

he were annoyed that he had to stop playing video games 

because of ZC. Id., 2022 WL 4115134, at *2. After BS sent 

this text, Appellant called for BS, saying that something 

“was wrong” with ZC and he did not know why. BS testified 

that ZC did not appear normal, he was limp and could not 

hold his head up. BS then called 911. 

Throughout the ordeal Appellant gave various stories to 

several parties—his housemate, first responders, and local 

authorities—about what happened to ZC. For instance, he 

told first responders that ZC woke up “fussy” and started 

making gurgling noises when he tried to feed ZC. Upon be-

ing told that medical personnel discovered a brain bleed in 

ZC, Appellant then changed his story several times: ZC hit 

his head while in his baby “jumper” seat, Appellant 

 
1 Issue III was not argued or briefed, as it was held as a 

trailer to United States v. Anderson, __ M.J. __ (C.A.A.F. 2023). 

Based upon the decision in Anderson, we hold that Appellant 

was not deprived of the right to a unanimous verdict. 
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dropped ZC onto a carpeted floor, and ZC fell onto a hard-

wood floor. Appellant ultimately admitted that he hit ZC in 

the face out of frustration because ZC would not stop cry-

ing. He told investigators that he was “ ‘afraid [authorities] 

were going to take [his] kid from [him]. . . . [he] got frus-

trated. . . . [ZC] just kept screaming . . . . [he] just let that—

frustration, the anger, just build up.’ ” 2022 CCA LEXIS 

527, at *14, 2022 WL 4115134, at *5. As a result of the in-

juries, ZC died nine days later in the hospital. 

A. Sentencing Testimony and the Victim 

Impact Statement 

CM and CM’s mother testified under oath during the 

Government’s sentencing case without objection. CM’s 

mother testified about the impact ZC’s death had upon her 

and CM. CM’s mother explained that, upon hearing about 

ZC’s injuries, she immediately flew to be with her daughter 

and was at the hospital for ZC’s last days. She testified that 

seeing ZC in the hospital was “horrific,” and that it was the 

“worst thing” she had witnessed in her life. Observing her 

daughter’s struggle with ZC’s death, and ZC’s death itself, 

“changed [CM’s mother’s] entire life.” CM’s mother re-

quested medications to help cope and considered suicide. 

Every night CM’s mother would receive multimedia mes-

sages via Snapchat of her daughter crying, “talking about 

how she misses her child, [and how] she misses being a 

mommy.” 

 CM testified in detail about the process of deciding to 

withdraw life support, the moment ZC died in her arms, 

her suffering after his death, and the toll it took on her. CM 

described that she lost not only her child, but also her rela-

tionship with Appellant, the ability to trust others, and 

“the future [she] thought [she] had.” During her testimony, 

CM referenced three pages of pictures which were later ad-

mitted as a prosecution exhibit, consisting of photos of ZC’s 

hospital room, CM looking at ZC in the hospital, and CM 

cuddling ZC in the hospital bed. 

CM was appointed as ZC’s representative pursuant to 

Article 6b, UCMJ, 10 U.S.C. § 806b (2018), and in this role 

made an unsworn victim impact statement following the 
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Government’s sentencing case. CM’s victim impact 

statement consisted of her orally addressing the military 

judge while using a PowerPoint slideshow that consisted of 

pictures, videos, and somber music. The PowerPoint 

presentation contained eleven slides, including animations 

which included transitions, appearing and disappearing 

text, and slides crumpling like paper that is being thrown 

away. It also included over fifty still images; four still 

images which were stock images of future life events which 

ZC would not experience (such as a first day at school, 

marriage, and graduation); and embedded presentations 

that automatically played video with accompanying audio. 

CM then finished her victim impact statement orally. CM 

stated that “all the slides [she] presented . . . videos, 

pictures, words . . . all come from [her].” 

II. Standard of Review 

Interpreting Rule for Courts-Martial (R.C.M.) 1001A 

(2016 ed.) is a question of law this Court reviews de novo. 

United States v. Edwards, 82 M.J. 239, 243 (C.A.A.F. 

2022).2 However, we review a military judge’s decision to 

accept a victim impact statement offered pursuant to 

R.C.M. 1001A for an abuse of discretion Id. “When the 

Court finds error in the admission of sentencing evidence 

(or sentencing matters), the test for prejudice is ‘whether 

the error substantially influenced the adjudged sentence.’ ” 

Id. at 246 (quoting United States v. Barker, 77 M.J. 377, 

384 (C.A.A.F. 2018)). 

III. Analysis 

A. The Victim Impact Statement 

Under the plain text of R.C.M. 1001A(e) (2016 ed.), un-

sworn statements may be “oral, written, or both.” In Ed-

wards, we concluded that the military judge abused his dis-

cretion by admitting a victim impact statement that 

 
2 We note that in the 2019 edition of the Manual for Courts-

Martial, R.C.M. 1001A (2016 ed.) has been incorporated into 

R.C.M. 1001 as R.C.M. 1001(c) (with subsection header “Crime 

victim’s right to be reasonably heard”). 
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consisted of a video presentation containing photographs 

and music because R.C.M. 1001A(e) (2016 ed.) only author-

ized a victim impact statement that was “oral, written, or 

both.” In this case, even though R.C.M. 1001A(e) (2016 ed.) 

has been moved to R.C.M. 1001(c) (2019 ed.), the rule still 

only authorizes a victim impact statement which is “oral, 

written, or both.” R.C.M. 1001(c)(5)(A). Accordingly, the ad-

mission of the victim impact statement in the instant case 

is error as it similarly contained elements which were nei-

ther “oral” nor “written,” namely, the music and photo-

graphs. Edwards, 82 M.J. at 244. As such, the analysis 

turns to prejudice.3 

Prejudice 

The Government “bears the burden of demonstrating 

that the admission of erroneous evidence was harmless.” 

Id. at 246. We consider “four factors when deciding 

whether an error substantially influenced an appellant’s 

sentence: ‘(1) the strength of the Government’s case; (2) the 

strength of the defense case; (3) the materiality of the evi-

dence in question; and (4) the quality of the evidence in 

question.”4 Id. at 247 (quoting Barker, 77 M.J. at 384). We 

conduct this analysis de novo. United States v. Thompson, 

63 M.J. 228, 231 (C.A.A.F. 2006)). “[I]t is highly relevant 

when analyzing the effect of error on the sentence that the 

case was tried before a military judge, who is presumed to 

 
3 As in Edwards, 82 M.J. at 243, we need not—and do not—

decide whether the rules would ever permit a victim to offer an 

unsworn statement via prerecorded video because the victim im-

pact statement at issue in this case was deficient for the reasons 

explained above. Additionally, although part of CM’s victim im-

pact statement consisted of her making an oral statement, we 

make no ruling as to whether what she said is severable from 

the victim impact statement as a whole. 

4 As we have done in the past, the Court acknowledges that 

applying these factors to sentencing, as opposed to errors occur-

ring during the findings phase of the court-martial, is difficult. 

See Edwards, 82 M.J. at 247. Nonetheless, it is the test with 

which we conduct sentencing errors given our precedent, and as 

such we are obligated to use it.  
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know the law.” Barker, 77 M.J. at 384 (citing United States 

v. Bridges, 66 M.J. 246, 248 (C.A.A.F. 2008)). 

As for the first factor, the Government’s sentencing case 

is strong and weighs heavily in its favor. Appellant was 

convicted of a serious crime which exposed him to a poten-

tially long sentence. Namely, Appellant struck his six-

month-old child in the head out of frustration, causing ZC’s 

death; he lied multiple times to multiple people, including 

first responders responsible for ZC’s care; and CM and 

CM’s mother’s collective sworn testimonies highlighted 

their collective suffering which directly resulted from the 

crime, which was the murder of an infant. Furthermore, 

Appellant concedes that this “first Barker factor weighs in 

favor of the Government as its sentencing case was strong 

in the sense that the victim’s grandmother and mother tes-

tified under oath about the devastating impact [ZC’s] death 

had on them.” 

As for the second factor, unlike in Edwards, 82 M.J. at 

247, Appellant did introduce matters in extenuation and 

mitigation. Multiple parties spoke on Appellant’s behalf. 

Although there was a significant number of people doing 

so, thirteen in total, the majority came as unsworn rec-

orded statements. However, Appellant’s own unsworn tes-

timony focused almost entirely on himself—how he could 

not attend ZC’s funeral, or how he could not be there to 

support CM—and he expressed little remorse for his ac-

tions. Nonetheless, we conclude that this factor weighs 

slightly in favor of Appellant. 

The third factor, materiality, weighs in the Govern-

ment’s favor. Although matters are material if they have 

“some logical connection with the facts of the case or the 

legal issues presented,”5 “an error is more likely to have 

prejudiced an appellant if the information conveyed as a 

result of the error was not already obvious from what was 

presented at trial.” Edwards, 82 M.J. at 241; see also 

United States v. Harrow, 65 M.J. 190, 200 (C.A.A.F. 2007) 

 
5 Black’s Law Dictionary 701 (11th ed. 2019). 
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(noting that an error is likely to be harmless when a fact 

was already obvious from prior testimony and the evidence 

in   question  “ ‘would not  have  provided any  new  ammu-

nition’ ” (quoting United States v. Cano, 61 M.J. 75, 77-78 

(C.A.A.F. 2005))). The information contained in the Power-

Point presentation was drawn from the evidence that had 

already been admitted during both the trial on the merits 

and sentencing proceedings. CM and her mother both tes-

tified during the sentencing and communicated the “pro-

found pain and devastating impact that Appellant’s crime 

had on them.” 2022 CCA LEXIS 527, at *38, 2022 WL 

4115134, at *12. Properly admitted photos and the content 

of CM’s testimony from presentencing proceedings illus-

trate her devastation resulting from Appellant’s acts. For 

example, CM testified that she wanted to be a “mother 

more than anything” when she grew up; she thought ZC 

was a perfect baby; receiving the call that ZC was going to 

the hospital was the worst phone call she had ever received; 

when she was told by the neurosurgeon that ZC would not 

survive, it felt as if “somebody took a knife and jabbed it 

into [her] heart, and pulled it back out, and stomped on it”; 

“it was hell” when she was woken up and was told ZC was 

brain dead after spending eight days in the hospital with 

him; after deciding to take ZC off of life support she held 

him in her arms as he died; she likely will have trust issues 

if she were to attempt to have children in the future; and 

everything felt as if it were taken from her. Also admitted 

into evidence were photos of ZC hooked up to lifesaving 

equipment, and CM in bed cuddled next to ZC. Addition-

ally, while the Government’s sentencing argument refer-

enced “victim impact,” and mentioned that CM spoke on 

her own behalf and that of ZC, as his authorized repre-

sentative, it did not explicitly reference the content of the 

PowerPoint presentation or CM’s oral victim impact state-

ment.6 The cumulative nature of the videos and 

 
6 Appellant states that although the PowerPoint presenta-

tion was not used during trial counsel’s argument, it was still 

“clearly referenced” by the Government, and thus, it was 
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photographs—despite their materiality to the case—pro-

vides no additional information than what was presented 

during sentencing testimony, and as such supports our 

holding that Appellant suffered no prejudice. See also 

United States v. Hursey, 55 M.J. 34, 36 (C.A.A.F. 2001) 

(concluding that an error to admit evidence was harmless 

in part because the record contained a significant amount 

of admissible evidence that was similar). Lastly, although 

the admitted music was not necessarily cumulative, we 

nonetheless do not expect it to sway a military judge. 

As for the quality of the evidence, the fourth Barker fac-

tor, it also weighs against Appellant. The quality of the ev-

idence may be assessed by its tendency, if any, to influence 

the trier of fact, or in this case, the sentencing authority. 

The victim impact statement in this case was clearly in-

tended by the victim advocates to evoke emotion. Nonethe-

less, military judges are “presumed to know the law” and 

follow it absent clear evidence to the contrary. United 

States v. Erickson, 65 M.J. 221, 225 (C.A.A.F. 2007); 

Barker, 77 M.J. at 384. We note that the military judge in 

the instant case, in reference to the victim impact state-

ment, stated that he would “give it the weight that it 

 
material. The “reference” is insignificant at most, especially 

when compared to the use of the actual video by counsel during 

sentencing argument in Edwards. In the instant case, trial coun-

sel said that: 

[CM] never did get to take those six-month photos of 

[ZC]. She is never going to watch him graduate. She 

is never going to hear him utter the words mama to 

her. Every single moment in his life, from the major 

to the mundane were destroyed, erased, wiped away 

with the accused [sic] murder. 

Brief for Appellant at 21, United States v. Cunningham, No. 23-

0027 (C.A.A.F. Jan. 12, 2023) (alterations in original) (internal 

quotation marks omitted). The only overlap between the victim 

impact statement and trial counsel’s words was one slide in the 

PowerPoint presentation, which had a stock graduation photo, 

and CM stating orally that she would never be able to “applaud 

as he walks across the stage on graduation day.” This is not an 

explicit reference to the victim impact statement. 
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deserves, and [he] will consider it under the rule as [he] 

mentioned.” However, we do not conclude that this neces-

sarily indicates that the military judge gave the victim im-

pact statement any weight, let alone was substantially in-

fluenced by it, and thus is not “clear evidence to the 

contrary.” Erickson, 65 M.J. at 225. A military judge un-

derstands that emotions cannot enter the final determina-

tion of the sentence, and a military judge is far less likely 

to be influenced by the emotional aspects of a victim impact 

statement even if it were designed to explicitly invoke emo-

tion. See, e.g., United States v. Manns, 54 M.J. 164, 167 

(C.A.A.F. 2000) (noting that in bench trials the risk of un-

fair prejudice is substantially less than it would be with 

members). There is no indication in this record that the 

military judge allowed the emotional aspects of the presen-

tation to affect him to a point that he departed from his 

duty to determine an appropriate sentence in a fair, objec-

tive, and unbiased manner. Ultimately, the military judge 

imposed a sentence of eighteen years in opposition to the 

Government’s request of at least twenty to twenty-five 

years of confinement. Yes, the military judge erred in al-

lowing the victim impact statement based on its format, as 

pictures and music are not permissible. See Edwards, 82 

M.J. at 243-44. Yet, even with this error, again, there is 

nothing in the record to support that the military judge was 

substantially influenced by the victim impact statement as 

it was presented. See, e.g., Barker, 77 M.J. at 384 (holding 

that in a bench trial, despite the military judge erring in 

admitting victim impact statements given their inappro-

priate format, it was the “particularly horrific” “manner in 

which [the victimized children] were sexually assaulted” 

that influenced the adjudged sentence, not the wrongly ad-

mitted statements). After assessing the above factors, we 

hold that the Government has met its burden to demon-

strate that the error did not substantially influence Appel-

lant’s sentence.  

B. Improper Sentencing Argument 

At the conclusion of their sentencing arguments, the 

military judge asked if either party had any objections. 

Attachment C

039a



United States v. Cunningham, No. 23-0027/AF 

Opinion of the Court 

11 

 

Government trial counsel and trial defense counsel an-

swered in the negative. “Whether an appellant has waived 

an issue is a legal question that this Court reviews de 

novo.” United States v. Davis, 79 M.J. 329, 332 (C.A.A.F. 

2020) (citing United States v. Haynes, 79 M.J. 17, 19 

(C.A.A.F. 2019)). In this case, trial defense counsel “did not 

just fail to object,” but “affirmatively declined to object” 

when answering “no” to the military judge’s question. Da-

vis, 79 M.J. at 331-32. We hold that this response consti-

tutes an express waiver, obviating the need to address the 

issue of improper sentencing argument.  

IV. Conclusion 

The decision of the United States Air Force Court of 

Criminal Appeals is affirmed.  
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Judge MAGGS, with whom Judge HARDY joins, concur-

ring in part and dissenting in part.

In this appeal, Appellant challenges a sentencing argu-

ment and a victim impact statement. I fully agree with the 

Court’s conclusion that Appellant expressly waived his objec-

tions to the sentencing argument. But I only partially agree 

with the Court’s analysis of the victim impact statement. Spe-

cifically, I agree with the Court that the military judge abused 

his discretion by allowing the victim’s representative to pre-

sent a PowerPoint slideshow that included pictures, videos, 

and music with lyrics during the sentencing phase of the trial. 

I further agree with the Court that precedent requires us to 

consider the factors discussed in United States v. Barker, 77 

M.J. 377, 384 (C.A.A.F. 2018), in determining whether this 

error was harmless. But I do not agree with the Court’s hold-

ing that the Government has proved that the error did not 

substantially prejudice Appellant. 

In my view, this case is indistinguishable from United 

States v. Edwards, 82 M.J. 239, 248 (C.A.A.F. 2022). In Ed-

wards, this Court held that the government failed to prove 

that a nearly identical error did not substantially prejudice 

the accused. Id. I would reach the same conclusion here. Ac-

cordingly, while I concur in the Court’s judgment insofar as it 

affirms the finding that Appellant is guilty of unpremeditated 

murder, I respectfully dissent from the judgment insofar as it 

affirms the sentence. 

I write separately for two reasons. The first is to explain 

why I believe this case is indistinguishable from Edwards. 

The second is to question whether the four Barker factors are 

generally suited to the task of deciding whether an error has 

substantially affected a sentence. This case and Edwards sug-

gest that they are not. 

I. The Edwards Precedent 

In Edwards, a court-martial found the appellant guilty 

of one specification of unpremeditated murder and sen-

tenced him to thirty-five years in prison, a dishonorable 

discharge, reduction to the grade of E-1, and forfeiture of 

all pay and allowances. 82 M.J. at 241-42. On appeal to this 

Court, the appellant argued that the military judge had 

abused his discretion by allowing the victim’s 
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representative to present a sophisticated video during the 

presentencing phase of the trial. Id. at 240-41. The video 

included an interview with the victim’s parents and a 

slideshow of photographs set to background music. Id. at 

240. It turned out that trial counsel had produced the video 

on behalf of the victim’s family. Id. at 241. 

In addressing the appellant’s argument, this Court ob-

served that Rule for Courts-Martial (R.C.M.) 1001A(e) 

(2016 ed.), authorized “a victim or the victim’s designee” to 

make an unsworn impact statement that is “ ‘oral, written, 

or both.’ ” Edwards, 82 M.J. at 241. The Court then ruled 

that the military judge had abused his discretion in allow-

ing the video to serve as a victim impact statement on two 

separate grounds. Id. First, the Court reasoned that a video 

that includes music and pictures is not an oral or written 

statement within the meaning of R.C.M. 1001A(e). Id. Sec-

ond, the Court reasoned that the right to make an unsworn 

statement belongs to the victim or the victim’s designee 

and cannot be transferred to trial counsel. Id. 

Having determined that an error occurred, the Court 

turned to prejudice. The Court held that the government 

had conceded that it had the burden of proving that the 

error did not substantially influence the adjudged sen-

tence. Id. at 246 (citing Barker, 77 M.J. at 384). The Court 

further held that it would assess prejudice by considering 

four factors identified in Barker: “(1) the strength of the 

Government’s case; (2) the strength of the defense case; (3) 

the materiality of the evidence in question; and (4) the 

quality of the evidence in question.” Id. at 247 (internal 

quotation marks omitted) (quoting Barker, 77 M.J. at 384). 

In addition to the Barker factors, the Court cited United 

States v. Harrow, 65 M.J. 190, 200 (C.A.A.F. 2007), for the 

principle that an error is more likely to have prejudiced the 

accused “if the information conveyed as a result of the error 

was not already obvious from what was presented at trial.” 

82 M.J. at 247.  

The Court in Edwards decided that the first two factors 

did not support a conclusion that prejudice had occurred 

because the government’s case was strong, and the 
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defense’s case was not. Id. But the Court decided that the 

materiality and quality factors supported a conclusion that 

prejudice had occurred. Id. The Court reasoned that the 

video was material because it included content “that had 

the potential to influence the sentencing decision of the 

panel.” Id. at 248. The Court further reasoned that the 

quality of the video weighed in favor of finding prejudice 

because the video was “emotionally moving.” Id. Balancing 

all the factors, the Court held that the government failed 

to meet its burden of establishing that the video did not 

substantially influence the appellant’s sentence. Id. 

In my view, this case is indistinguishable from Ed-

wards. In both cases, the court-martial found the accused 

guilty of murder. In both cases, the military judge allowed 

the victim’s representative to present music, video, and 

photographs as a victim impact statement. In both cases, 

the court-martial imposed a lengthy prison sentence. In 

Edwards, this Court held that the military judge abused 

his discretion because R.C.M. 1001A(e) (2016 ed.) only au-

thorized a victim impact statement that was “oral, written, 

or both.” In this case, even though R.C.M. 1001A(e) (2016 

ed.) has been moved to R.C.M. 1001(c) (2019 ed.), the rule 

still only authorizes a victim impact statement which is 

“oral, written, or both.” R.C.M. 1001(c)(5)(A). The military 

judge in this case therefore abused his discretion for the 

same reason as the military judge in Edwards. 

In deciding whether the error was harmless, my 

analysis of the Barker factors is essentially the same as the 

Court’s analysis of these factors in Edwards. Applying the 

first two Barker factors, I would conclude, as the Court did 

in Edwards, that the Government’s case was strong, and 

that the defense’s case was not. Accordingly, I agree that 

these factors do not support a conclusion that prejudice 

occurred. 

 The third Barker factor is the materiality of what was 

wrongly considered at sentencing. Evidence or other mat-

ters considered in a trial are “material” if they have “some 

logical connection with the facts of the case or the legal is-

sues presented.” Black’s Law Dictionary 701 (11th ed. 
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2019). In this case, the PowerPoint presentation was mate-

rial for the same reason that the improper video was mate-

rial in Edwards: it presented information about the impact 

of the offense that “had the potential to influence the sen-

tencing decision of the panel.” Edwards, 82 M.J. at 248. 

The photographs and videos conveyed the profound effects 

of the murder on the victim’s mother and the loss of life 

that the infant victim himself suffered. 

The final Barker consideration is the “quality” of what 

was wrongly considered at sentencing. When appellate 

courts assess the quality of evidence or other information 

presented at trial (as opposed to, say, the quantity of such 

evidence or other information), their task is one of estima-

tion. They must appraise the evidence or other information 

and determine how likely it was to have convinced or influ-

enced the court-martial in the circumstances of the case. 

See, e.g., United States v. Thompson, 63 M.J. 228, 232 

(C.A.A.F. 2006) (concluding that the “actual worth of the 

statements about preservice drug use was minimal” be-

cause they were scarcely cited by counsel and subject to a 

limiting instruction by the military judge); United States v. 

Kerr, 51 M.J. 401, 406 (C.A.A.F. 1999) (concluding that the 

“quality” of some wrongly admitted evidence was “of ques-

tionable credibility”). As in Edwards, I would conclude that 

the photos, video, and music had a tendency to influence 

the sentence. Indeed, the military judge expressly con-

firmed the quality of the PowerPoint presentation when he 

said: “To me, that’s proper victim impact including psycho-

logical, social impact directly relating to or arising from the 

offense to which the accused has been found guilty.” For 

these reasons, I would conclude that, like the quality of the 

video in Edwards, the quality of the PowerPoint presenta-

tion supports a conclusion that prejudice occurred. Balanc-

ing all four factors, I would hold that the Government 

failed to prove that the error did not substantially affect 

the sentence. 

The Court reaches a different conclusion in part be-

cause of its assessment of the materiality factor. The Court 

acknowledges that the PowerPoint presentation was 
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material but decides that the materiality factor should not 

weigh heavily in the prejudice analysis because the content 

of the PowerPoint presentation was largely cumulative of 

other evidence. I agree that the PowerPoint presentation 

might have been more prejudicial if it had presented more 

new information. But that does not make the PowerPoint 

presentation any less material or negate its tendency to in-

fluence the sentencing decision. This factor, accordingly, 

still favors Appellant and weighs against the Government. 

The Court also concludes that the “quality” of the 

presentation favors the Government because nothing in 

the record shows that the emotional aspects of the presen-

tation actually affected the military judge’s judgment. I 

agree that it is difficult to point to anything in the record 

of this case that demonstrates the extent to which the Pow-

erPoint presentation actually influenced the military 

judge. But absent a highly unusual express statement by a 

sentencing authority about sentencing deliberations, the 

record of a case almost never will reveal the actual extent 

to which improper evidence or unsworn statement influ-

enced the sentence. Accordingly, under Edwards and 

Barker, the quality factor is not and cannot be assessed by 

the lack of an express indication of the actual effect of the 

PowerPoint presentation on the sentencing authority. In-

stead, as the Court itself explains, the quality of the Pow-

erPoint presentation must be evaluated by its “ten-

dency . . . to influence the . . . sentencing authority.” 

(Emphasis added.) Just like the video in Edwards, the 

“emotionally moving” PowerPoint presentation in this case 

had a tendency to influence the military judge, and there-

fore Appellant’s sentence, by “evok[ing] an emotional re-

sponse.” 82 M.J. at 248. This factor therefore also favors 

Appellant and weighs against the Government. 

Finally, the Court presumes that the military judge un-

derstood the law and therefore did not give much consider-

ation to the music and photographs in the video. While we 

always start with a presumption that military judges know 

the law, see United States v. Erickson, 65 M.J. 221, 225 

(C.A.A.F. 2007), the presumption must give way when 
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there are persuasive contrary indications. In this case, 

when the military judge overruled trial defense counsel’s 

objection to the video, the military judge erred under 

R.C.M. 1001(c)(5)(A). He further demonstrated that the 

PowerPoint presentation would affect his judgment when 

he characterized the PowerPoint presentation as contain-

ing “proper victim impact.” In these circumstances, the pre-

sumption does not change my view. 

For the reasons discussed above, I would affirm the de-

cision of the United States Air Force Court of Criminal Ap-

peals with respect to the finding of guilty but reverse with 

respect to the sentence and return the record to the Judge 

Advocate General of the Air Force for remand to the Court 

of Criminal Appeals either to reassess the sentence based 

on the affirmed finding of guilty or to order a sentence re-

hearing. 

II. Using the Barker Factors to Determine Whether  

Errors in Sentencing Were Harmless 

In United States v. Weeks, this Court first adopted a 

four-factor test for determining whether erroneous eviden-

tiary rulings substantially affected the findings of a court-

martial. 20 M.J. 22, 25 (C.M.A. 1985). These factors were 

refined in Kerr, 51 M.J. at 405, and later became known as 

the Kerr factors. See United States v. Bowen, 76 M.J. 83, 89 

(C.A.A.F. 2017). In Barker, without much discussion, this 

Court applied the same four factors used in Kerr to deter-

mine whether an error at sentencing substantially affected 

the sentence. 77 M.J. at 384. This Court followed Barker in 

United States v. Hamilton, 78 M.J. 335, 343 (C.A.A.F. 

2019), and Edwards, 82 M.J. at 247.  

However suitable the four factors might be for deter-

mining prejudice with respect to the findings, I have signif-

icant doubts about whether they are apt for deciding 

whether an error affected the sentence. In Edwards and in 

the present highly similar case, this Court has applied the 

Barker factors but arrived at different results. At least part 

of the reason for our disagreement may be that the Barker 
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factors are simply too crude a tool for determining whether 

an error at sentencing substantially affected a sentence. 

Deciding whether an error influenced the sentence is 

more difficult than deciding whether an error influenced 

the findings. Findings generally involve a binary choice of 

whether the accused is guilty or not guilty of a charged of-

fense. In contrast, sentencing involves considerable discre-

tion. In this case, the military judge sentenced Appellant 

to confinement for eighteen years. A wide variety of consid-

erations must have gone into that decision. Even if the 

PowerPoint presentation only added several months to his 

confinement, that would still be material prejudice to Ap-

pellant. I am skeptical that we can rule out that possibility 

using just the Barker factors. And by limiting analysis of 

prejudice to these four factors, we unnecessarily focus more 

on their definitions than on the total effects of an error. 

Article 59(a), UCMJ, provides that a “sentence of a 

court-martial may not be held incorrect on the ground of an 

error of law unless the error materially prejudices the sub-

stantial rights of the accused.” 10 U.S.C. § 859(a) (2018). 

This Court has reduced the “material prejudice” standard 

to just the four factors listed in Barker. These factors are 

important to consider but I think it was a mistake in 

Barker to limit our consideration to these factors given the 

difficulty of deciding whether errors during the sentencing 

phase of the trial affected the sentence. 
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